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FEDERAL  AND  STATE  PAROLE  SYSTEMS 


TUESDAY,   FEBBUARY  29,   1972 

House  of  Kepresentatives, 
Subcommittee  No.  3  of  the 
Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met  at  10 :15  a.m.,  pursuant  to  call,  in  room  2226, 
Raybum  House  Office  Building,  Hon.  Robert  W.  Kastenmeier,  chair- 
man, presiding. 

Present:  Representatives  Kastenmeier,  Conyers,  Mikva,  Drinan, 
Railsback,  and  Biester.  . 

Staff  members  present:  Howard  Eglit,  corrections  counsel,  and 
Thomas  Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order. 

This  subcommittee  begins  legislative  hearings  today  on  several  bills 
concerning  the  Federal  and  State  parole  systems.  These  include  H.R. 
13118,  the  Parole  Improvement  and  Procedures  Act  of  1972,  introduced 
by  myself  and  three  of  my  colleagues  on  the  subcommittee — Mr.  Con- 
yers, Mr.  Ryan,  and  Mr.  Mikva— and  H.R.  13293,  the  Federal  Cor- 
rections Reorganization  Act,  introduced  by  the  ranking  member  of  the 
subcommittee,  Mr.  Railsback.  Additional  bills  have  been  introduced 
by  Mr.  Mikva  and  by  Mr.  Chappell. 

It  is  not  by  virtue  of  happenstance  that  this  subcommittee  has 
chosen  parole  as  the  subject  of  its  first  legislative  hearings  concerning 
corrections.  During  the  past  6  months,  we  have  visited  jails  and  prisons 
in  California,  Wisconsin,  Massachusetts,  Illinois,  Pennsylvania,  and 
the  District  of  Columbia ;  we  have  talked  to  hundreds  of  prisoners, 
and  corresponded  with  hundreds  of  others.  One  issue,  one  concern, 
has  loomed  above  all  others — and  that  is  parole. 

Let  me  quote  from  one  letter  which  I  have  received,  because  I  think 
it  states  accurately  the  feelings  of  most  prisoners — State  as  well  as 
Federal.  Speaking  of  the  U.S.  Board  of  Parole,  this  man  wrote : 

They  have  a  man's  life  in  their  hands  and  can  rule  it  in  any  manner  they 
see  fit. 

Another  Federal  prisoner  has  written : 

Since  the  beginning  of  this  15  year  sentence  which  I  began  in  1966  I  have 
been  enrolled  in  school.  My  education  at  the  beginning  was  7.2,  today  I  am 
enrolled  in  college  and  have  learned  the  many  different  operations  of  print- 
ing presses  and  lay-out  work  involved.  Yet  this  is  not  considered  because  as 
I  see  it  the  Parole  Board  is  only  concerned  with  the  amount  of  years  a  man 
does  on  his  sentence. 

I  cannot  speak  to  the  merits  of  this  man's  record  in  prison,  but  I 
do  know  the  anguish  written  between  the  lines  is  not  unique,  it  is  not 
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isolated.  Instead,  it  is  a  pervasive  aspect  of  prison  life  throughout  the 
country. 

It  has  been  more  than  40  years  since  a  central  U.S.  Board  of  Parole 
in  Washington  was  created.  Since  then,  there  has  been  virtually  no 
legislative  scrutiny  of  the  Board's  operations,  or,  for  that  matter,  of 
parole,  itself,  as  a  component  of  the  correctional  system.  An  examina- 
tion of  parole  procedures  and  of  the  operation  of  the  U.S.  Board  of 
Parole  is  long  overdue,  and  it  is  our  intention  as  a  subcommittee  to 
undertake  a  careful  evaluation  of  a  system  so  integral  to  the  rehabil- 
itation of  criminal  offenders. 

This  legislative  examination  is  particularly  appropriate,  I  believe, 
in  light  of  the  beginning  judicial  scrutiny  being  directed  at  both  the 
Federal  and  State  parole  systems.  The  courts'  growing  attention  to  the 
problems  involved  in  the  area  of  parole  is,  like  our  own,  the  reflection 
of  an  increasing  awareness  of  the  importance  of  parole  in  the  correc- 
tional process. 

We  intend  that  the  hearings  which  we  begin  today  will  be  extensive 
and  penetrating.  Among  the  issues  which  we  want  to  reach  are : 

Why  are  attorneys  not  allowed  to  appear  at  parole  release  hearings 
to  represent  prisoners  who  are  often,  despite  themselves,  not  overly 
articulate  ? 

Why  are  prisoners  who  appear  before  the  Parole  Board  only  ^ven 
a  bare  10  or  15  minutes  to  plead  their  case,  when  the  Board's  decision 
may  well  affect  years  of  their  lives  ? 

Why  do  Parole  Boards  not  give  reasons  for  denying  a  prisoner  re- 
lease on  parole? 

Why  cannot  a  prisoner  appearing  before  a  Parole  Board  see  the  file 
concerning  him,  thereby  denying  him  even  the  opportunity  to  rebut 
misinformation  which  may  be  in  the  file  ? 

Why  must  a  prisoner  spend  weeks  in  anguish,  waiting  to  learn  of 
the  Parole  Board's  decision  whether  to  release  him  ? 

Why  are  a  myriad  of  restrictions  placed  on  the  parolee,  such  as  the 
requirement  in  more  than  40  States  that  the  parolee  obtain  permission 
to  marry? 

Should  the  Parole  Board  have  the  power  to  revoke  a  parolee's  parole 
and  have  him  reimprisoned,  without  giving  him  any  credit  for  the 
years  he  may  have  spent  on  parole — thereby  extending  his  sentence  of 
imprisonment? 

What  utility  does  parole  have  as  a  correctional  tool  ?  Does  it  work  ? 
Are  more  funds  needed  for  more  services?  Are  there  innovative  ap- 
proaches which  promise  greater  success  rates  for  parolees  ? 

And  why  are  some  prisoners  released  too  soon  on  parole,  thereby 
endangering  society? 

I  think  we  must  address  these  issues  both  for  the  sake  of  parolees 
and  prisoners,  and  for  the  sake  of  society.  Society  is  protected  when 
individuals  are  treated  fairly  and  humanely.  Arbitrary  discretion 
which  may  victimize  men  and  women  can  only  serve  to  generate  bitter- 
ness and  to  encourage  continued  inequities.  So  long  as  such  bitterness 
is  created,  and  such  inequities  persist,  both  the  man  or  woman  seeking 
parole  or  on  parole  suffers,  and  society  suffers,  as  well. 

(The  text  of  H.R.  13118,  identical  and  related  bills  follow:) 
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IN  THE  HOUSE  OF  REPRESENTATIVES 

Febuuart  9, 1972 

Mr.  Kastenmeier  (for  himself,  Mr.  Conyers,  Mr.  Ryan,  and  Mr.  Mikva) 

introduced  the  follo\vin<^  bill ;  which  was  referred  to  the  Committee  on  the 
Judiciary 


A  BILL 

To  esta])lisli  an  independent  Board  of  Parole,  to  provide  for 
fair  and  equitable  Federal  parole  procedures,  to  estal)lish  a 
National  Parole  Institute,  and  to  provide  assistance  to  the 
States  for  the  operation  of  fair  and  adequately  staffed  parole 
systems,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  Stales  of  Afnerica  in  Congress  assembled, 

3  That  this  Act  may  he  cited  as  the  "Parole  Improvement  and 

4  Procedures  Act  of  1972". 

TABLE  OF  CONTENTS 
TITLE  I— FEDERAL  PAROLE  SYSTE.M 

Sec.  101.  Board  of  Parole ;  parole  procoduros.  conditions,  etc.. 

Sec.  102.  Conforming  amendments. 

Sec.  103.  Effective  date  of  title. 

Sec.  104.  Savings  provisions  and  transitional  rules. 

Sec.  105.  Authorization  of  appropriations. 
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TM'.LE  OP^  (^OXTEXTS-Coiitiniicd 
TITLE  II— NATIONAL  PAR(JLE  INSTITUTE 

Sec.  20L  Estiiblislimeiitof  Institute. 

Sec.  202.  Conforininfraiucndiiieuts. 

Sec.  20.3.  Authorization  of  ai)propnntioiiH. 

TITLE  III— GKANTS  TO  STATES 

Sec.  30 L  State  plans. 

Sec.  ?>02.  Regulations. 

Sec.  WOii.  Compensation  of  State  i)aTole  personnel. 

1  TITLE  I— FEDERAL  PAROLE  SYSTEM 

2  HOARD  OF  PAKOLE;  PAKOLE  PROCEDURES,  CONDITIONS,  ETC. 

3  Sec.  101.  Ohapter  311  of  title  18  of  the  United  States 

4  Code   (relating  to  parole)   is  amended  to  read  as  follows: 

5  "Chapter  311.— PAROLE 

"Sec. 

"420L  Board  of  Parole ;  members ;  terms  of  office ;  etc. 

"4202.  Authority  of  Board. 

"4208.  Administrative  powers  of  Board. 

"4204.  Timeof  eligibility  for  release  on  parole. 

"4205.  Relesise  on  parole. 

"4206.  Factors  taken  into  account  in  parole  determination. 

"4207.  Information  considered  by  Board. 

"4208.  Parole  determination  hearing;  time. 

"4209.  Setting  release  date. 

"4210.  Pi-occdure  of  parole  deteiniination  hearing. 

"421 L  Conditions  of  parole. 

"4212.  Period  of  parole. 

"4213.  Parole  good  time. 

"42 1 4.  Discharge  from  parole. 

"4215.  Removal  of  disqualification  or  disability. 

"4216.  Aliens. 

"4217.  Time  for  revocation  of  parole ;  period  of  reimprisonment ;  retaking 

parolee. 
"4218.  Parole  revocation  hearing. 
"4219.  Appeals. 

"4220.  Presidential  commutation. 
"4221.  Judicial  remedies. 

"4222.  Fixing  eligibility  for  parole  at  time  of  sentencing. 
"4223.  Young  adiilt  offenders. 
"4224.  Warrants  to  retake  (^anal  Zone  violatois. 
"4225.  Definitions. 
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1  "§4201.  Board  of  Parole;  members;  terms  of  oflfice;  etc. 

2  "  (a)    There  is  liereby  established,  as  an  independent 

3  esta})hshnient  in  the  executive  branch,  a  Board  of  Parole 

4  (hereinafter  in  this  chapter  referred  to  as  the  'Board'). 

5  "(b)    The  Board  shall  be  composed  of  nine  members 

6  appointed  by  the  President  by  and  with  the  advice  and  con- 

7  sent  of  the  Senate.  A  vacancy  in  the  Board  shall  be  filled 

8  in  the  manner  in  which  the  original  appointment  was  made. 

9  "(c)   Xot  more  than  three  members  of  the  Board  shall 

10  be  of  the  same  political  party    (as  detennined  by  the  last 

11  voting  registration  within  the  four  years  immediately  prior 

12  to  appointment) ,  and  there  shall  be  at  least  one  member  of 
l"^  the  Board  appointed  from  each  of  the  following  categories: 

14  "(1)   women; 

15  "(2)    individuals  who  have  been  imprisoned  in  a 

16  Federal  or  State  prison,  released  on  parole,  and  dis- 

17  charged  from  such  parole; 

18  "(3)    attorneys  having  experience  in  ihe  field  of 

19  criminal  justice ; 

20  "  (4)    social  or  behavioral  scientists  expert  in  the 

21  field  of  criminal  studies; 

22  "  (5)    individuals  experienced  in  the  education  or 

23  training  of  handicapped  or  disadvantaged  persons; 
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1  "  (6)   individuals  having  supervisory  experience  in 

2  law  enforcement,  as  defined  in  section  601  (a)    of  the 

3  Onmibus  Crime  Control  and  Safe  Streets  Act  of  1968 

4  (42U.S.C.  3781(a));and 

5  "C^)    individuals  having  experience  as  guards  or 

6  correctional  officers  in  a  coiTcctional  institution  or  facility, 

7  as  defined  in  section  601  (I)    of  such  Act    (42  U.S.C. 

8  3781(1)). 

9  "(d)  (1)   Except  as  provided  in  paragraphs    (2)   and 

10  (3) ,  members  of  the  Board  siliall  be  appointed  for  terms  of 

11  six  yeajrs. 

12  "  (2)   Of  the  members  of  »hc  Board  first  appointed  under 

13  this  section — 

14  "(A.)   three  shall  be  appointed  for  terms  of  two 

15  years, 

16  "(B)   two  shall  be  appointed  for  terais  of  three 

17  years, 

18  "(C)   two  sihall  be- appointed  for  terms  of  four  years, 

19  and 

20  "  (D)   two  shall  be  appointed  for  terms  of  five  yeai-s, 

21  from  the  effective  daite  of  this  title. 

22  "  (3)    Any  member  appointed  to  fill  a  vacancy  occuiTing 

23  prior  to  the  expiration  of  the  term  for  which  his  predecessor 

24  was  appointed  shall  be  appointed  only  for  the  remainder ^of 
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1  such  temi.  A  member  may  ser\'e  after  the  expiration  of  his 

2  tenn  until  his  successor  has  taken  office. 

3  "  (4)   The  President  shall  from  time  tx)  time  designate 

4  one  of  the  members  of  the  Board  to  serve  as  Chairman  and  " 

5  shall  delegate  to  him  the  necessary  aidministrative  duties  and 

6  responsibihties.  The  tenn  of  office  ■oi  the  Chairman  shall  be 

7  not  less  than  three  years,  but  not  more  than  six  years,  as 

8  designated  by  the  Pretsident  at  the  time  of  appointment. 

9  "§  4202.  Authority  of  Board 

10  *'  (a)   The  Board  shall  have  such  powers  and  shall  per- 
il fonn  such  functions  and  duties  as  -may  be  provided  under  this 

12  chapter  oa*  imder  any  other  provision  of  law. 

13  "(b)   Except  as  otherwise  specifically  provided  by  law, 

14  when  so  authorized  by  the  Board,  any  member  or  agent  of 

15  the  Board  may  take  any  action  which  the  Board  is  authorized 

16  to  take. 

17  "§  4203.  Administrative  powers  of  the  Board 

18  '*  (a)   The  Board  shall  have  the  power  to — 

19  *'  ( 1 )   appoint,  and  fix  the  compensation  of,  person- 

20  nel  of  the  Board; 

21  "(2)   procure  temporary  and  intermittent  services 

22  to  the  same  extent  as  is  authorized  by  section  3109  (b) 

23  of  title  5; 

24  "(3)  prescribe  such  administrative  rules  and  regu- 
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1  lations  as  may  be  necessary  for  the  operation  of  thp 

2  Board; 

3  "(4)   utilize,    with    their    consent,    the    services, 

4  equipment,  personnel,  information,  and  facilities  of  other 

5  Federal,  State,  local,  and  private  agencies  and  instru- 

6  mentalities    Avith    or    without   reimbursement   therefor; 

7  "(5)   without  regard  to  section  3648  of  the  Re- 

8  vised  Statutes  of  the  United  States   (31  U.S.C.  529), 

9  enter  into  and  perform  such  contracts,  leases,  cooperative 

10  agreements,  or  other  transactions  as  may  be  necessary  in 

11  the  conduct  of  its  functions,  with  any  pubhc  agency, 

12  or  with  any  person,  firm,  association,  corporation,  educa- 

13  tional  institution,  or  nonprofit  organization ; 

14  "  (6)  accept  voluntary  and  uncompensated  services, 

15  notwithstanding  the  provisions  of  section  3679  of  the 

16  Revised  Statutes  of  the  Ignited  States    (31  U.S.C.  665 

17  (b)  )  ; 

18  "(7)    request  such  information,  data,  and  reports 

19  from  any  Federal  agency  as  the  Board  may  from  time 

20  to  time  recpiire  and  as  may  be  produced  consistent  with 

21  other  law; 

22  '*{8)  arrange  with  the  heads  of  any  other  Federal 

23  agency  for  the  performance  by  such  agency  of  any  func- 

24  tion  of  the  Board,  with  or  without  reimbursement;  and 
^  "(9)    request  probation  officers  and  other  individ- 


9 


7 

1  uals,  organizations,  and  public  or  private  agencies  to 

2  perform  such  duties  with  respect  to  any  person  I'eleased 

3  on  parole  as  the  Board  deems  necessary  for  mahitaining 

4  proper  supervision  of,  and  assistance  to,  such  persons. 

5  "  (b)  (1)  The  Board  shall  have  power  to  issue  subpenas 

6  requiring  the  attendance  and  testimony  of  witnesses  and 

7  the  production  of  any  evidence  that  relates  to  any  matter 

8  with  respect  to  which  the  Board  is  empowered  to  make  a 

9  determination  under  this  chapter.  Such  attendance  of  wit- 

10  nesses  and  the  production  of  evidence  may  be  required  from 

11  any  place  within  the  United  States  at  any  designated  place 

12  of  hearing  within  the  United  States. 

13  "(2)  If  a  person  issued  a  subpena  under  paragraph  (1) 

14  refuses  to  obey  such  subpena  or  is  guilty  of  contumacy,  any 

15  court  of  the  United  States  within  the  judicial  district  within 

16  which  the  hearing  is  conducted  or  within  the  judicial  district 

17  within  which  such  person  is  found  or  resides  or  transacts 

18  business  may   (upon  application  by  the  Board)   order  such 

19  person  to  appear  before  the  Board  to  produce  evidence  or  to 

20  give  testimony  touching  the  matter  under  investigation.  Any 

21  failure  to  obey  such  order  of  the  court,  may  be  pimished  by 

22  such  court  as  a  contempt  thereof. 

23  "(3)   The  subpena  of  the  Board  shall  be  sensed  m  the 

24  manner  provided  for  subpenas  issued  by  a  United  States 
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-I  district  court  under  the  Federal  Rules  of  Civil  Procedure 

2  for  the  United  States  district  courts. 

3  "  (4)  All  process  of  any  court  to  which  application  may 

4  be  made  under  this  section  may  be  served  in  the  judicial 

5  district  wherein  the  person  required  to  be  served  resides  or 

6  may  he  found. 

7  "(c)   Upon  the  request  of  the  Chairaian,  each  Federal 

8  agency  is  authorized  and  directed  to  make  its  services,  equip- 

9  ment,  personnel,  facilities,  and  information  available  to  the 

10  greatest  practicable  extent  to  the  Board  in  the  performing 

11  of  its  functions. 

12  «§  4204.  Time  of  eligibility  for  release  on  parole 

13  "  (a)  Whenever  confined  and  serving  a  definite  term  or 

14  teims  of  over  one  hundred  and  eighty  days,  a  prisoner  shall 

15  be  eligible  for  release  on  parole  after  serving  one-third  of  such 

16  term  or  terms  or  after  serving  ten  years  of  a  fife  sentence 
1*^  or  of  a  sentence  of  over  thirty  years. 

18  "(b)  (1)  Any  prisoner  whose  eligibility  for  release  on 

19  parole  is  fixed  under  section  4222(a)  (1)    at  the  time  of 

20  sentencing  shall  be  eligible  for  release  on  parole  as  provided 

21  in  that  provision. 

22  «(2)  Any  prisoner  whose  eligibility  for  release  on  parole 

23  is  specified  under  section  4222  (a)  (2)  at  the  time  of  sentenc- 

24  ing  to  be  at  such  time  as  the  Board  may  determine  shall  be 

25  eligible  for  release  on  parole  ninety  days  after  the  date  of 
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1  his  imprisonment  or  on  such  other  date  prior  thereto  as  the 

2  Board  may  deteraiine. 

3  "(e)  Any  prisoner  not  referred  to  in  subsection  (a)  or 

4  (b)     (including  a  prisoner  released  on  parole  and  subse- 

5  quently  reimprisoned )  shall  be  eligible  for  release  on  parole 

6  ninety  days  after  llic  date  of  his  imprisonment  or  on  such 
"7  other  date  prior  thereto  as  tlie  Board  may  determine. 

8  "§  4205.  Release  on  parole 

9  "  (a)    Except  as  provided  in  subsection   (b) ,  the  Board 
1^  shall  release  a  prisoner  on  parole  upon  the  date  of  his  eligi- 

11  bility  for  parole  (as  prescribed  by  section  4204)   unless  the 

12  Board  determines  that  he  should  not  be  released  on  such 
1^  date,  or  that  he  should  be  released  on  a  later  date,  for  one 

14  or  both  of  the  following  reasons : 

15  "  (1)   there  is  substantial  reason  to  believe  that  the 

16  prisoner  will  engage  in  further  criminal  conduct;  or 

17  "  (2)   there  is  substantial  reason  to  believe  that  the 

18  ]>risoner  will  not  conform  to  such  conditions  of  parole  as 
1^  may  bo  estabhshed  under  section  4211. 

20  "(b)    The  Board  shall  release  any  prisoner  who  has 

21  served  one-half  of  his  sentence  unless  the  Board  determines 

22  that  he  should  not  be  released  because  there  is  a  high  likeli- 
2^  hood  that  he  will  engage  in  further  criminal  conduct.  For 
2^  purposes  of  this  subsection,  the  term  'sentence'  refers  to  a 
""^  maximum  or  definite  term  of  imprisonment. 
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1  "§  4206.  Factors  taken  into  account  in  parole  determination 

2  "In  making  a  detenninntion  under  section  4205,   the 

3  Board  may  take  into  account  any  of  the  following  factors: 

4  "  ( 1 )   the  prisoner's  ahility  and  readiness  to  assume 

5  obligations  and  undertake  responsihiliti(!s; 

6  "  (2)  the  prisoner's  family  status,  including  whether 

7  his  relatives  display  an  interest  in  him  or  whether  he 

8  has   other   close   and   constnictive   associations    in    the 

9  community ; 

10  "(3)   the  type  of  residence,  neighborhood,  or  com- 

11  munity  in  which  the  prisoner  plans  to  live ; 

12  "(4)    the  prisoner's  employment  history  and  his 

13  occupational  skills ; 

14  "(5)    the   prisoner's    vocational,    educational,   and 

15  other  training; 

16  "  (6)   the  adequacy  of  the  prisoner's  plans  or  pros- 

17  pects  upon  release ; 

18  "  (7)   the  prisoner's  past  use  of  addictive  narcotics. 

19  or  past  habitual  and  excessive  use  of  alcohol; 

20  "  (8)  any  recommendations  made  by  the  sentencing 

21  court ; 

22  "(9)    the   prisoner's   conduct   during   his   term    of 

23  imprisonment ; 

24  "(If^)   the  prisoner's  behavior  and  attitude  during 

25  any  previous  experience  of  probation  or  parole,  and  the 

26  recency  of  such  experience; 
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1  "  ( 11 )   the  availability  of  community  resources  to 

2  assist  the  prisoner;  and 

3  "  { 12)   any  other  factor  which  the  Board  determines 

4  to  be  relevant  if  prior  to  the  parole  determination  hear- 

5  iiijr  jiojd  nndor  section  4208,  tlio  Board  has  provided  the 
fi  ]»ris(>ner  willi  adcuiuatc  and  timely  written  notice  of  such 

7  faxitor. 

8  "§4207.  Information  considered  by  Board 

9  "In  taking  into  account  the  factors  specified  in  section 

10  4206  the  Board  shall  consider  the  following  information: 

11  "  ( 1 )   any   reports   prepared   by   any   institutional 

12  case  worker  relating  to  the  prisoner's  personality,  social 

13  history,  and  adjustment  to  authority; 

14  "(2)   any  recommendations  which  the  staff  of  the 

15  facility  may  make; 

16  "(3)    any   official  report    of   the   prisoner's    prior 

17  criminal  record,  inchiding  a  report  or  record  of  ear- 

18  Her  probation   and   parole   experiences; 

19  "(4)   any  presentence  investigation  report; 

20  "(5)    any  recommendation  regarding  the  prison- 

21  er's  parole  made  at  the  time  of  sentencing  by  the  sen- 

22  tencing  judge; 

23  "(6)    any  reports  of  physical,  mental,  or  psyc^hi- 
^  atric  examination  of  the  offender;  and 

25  "(7)    such  other  relevant  information  concerning 
the  prisoner  as  may  be  reasonably  available. 
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1  "§4208.  Parole  determination  hearing;  time 

2  "  (a)    In  making  a  determination  under  section  4205 

3  (relating  to   release   on   parole),   the   Board  shall   hold   a 

4  hearing    (referred  to  in  this  chapter  as  a  'parole  determi- 

5  nation  hearing')    a(   whicli  a  nienihor  of  tlic  Board  or  any 

6  licaring  examiner  employed  hy  tiie  lioard  sliall  preside. 

7  "  (b)   In  the  case  of  any  prisoner  eligible  for  parole  on 

8  a  date  provided  by  section  4204,  an  initial  parole  determina- 

9  tion  hearing  shall  be  held  at  a  time  prescribed  by  the  Board. 

10  Whenever  ieasible,  such  time  shall  be  not  later  than  sixty 

11  days  before  such  date  of  eligibility  as  provided  l)y  section 

12  4204. 

13  "((•)   In  any  case  in  which  release  on  parole  is  denied 

14  at   the   prisoner's   initial    parole   determination    hearing,    a 

15  second  parole  detenninalion  hearing  shall  be  lield  not  later 

16  than  two  years  following  such  initial  hearing.  If  release  on 
1'^  parole  is  denied  at  such  second  hearing,  a  subsequent  parole 

18  determination  hearing  shall  be  held  annually  Ibereafter. 

19  «§  4209.  Setting  release  date 

20  "In  no  case  shall  the  Board  set  any  date  for  the  relejise  of 

21  a  prisoner  on  parole  which  is  more  than  one  year  following 

22  the  date  of  the  parole  determination  bearing  at  which  such 

23  release  date  is  set. 

2^  "§  4210.  Procedure  of  parole  determination  hearing 

"(a)   Within  a  reasonalde  time  prior  to  any  prisoner's 
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1  parole  delcniiiiuitiou  hearing,  the  Board  shall  ( 1 )  provide  the 

2  prisoner  with  written  notice  of  the  time  and  place  of  the 

3  jicaring-  and    (2)    make  available  to  the  prisoner  any  file 

4  or  report  or  other  document  to  be  used  by  the  Board  in 

5  making  its  determination. 

6  "(b)   Clause  (2)   of  subsection  (a)  of  this  section  shall 
"7  not  apply  to  any  lile,  report,  or  other  document,  or  any 

8  portitui  thereof,  which — 

9  "  ( 1 )    is  not  relevant  to  the  detennination  of  the 

10  Board; 

11  "  (2)  is  a  diagnostic  opinion  which  might  seriously 

12  disrupt  a  program  of  rehabilitation;  or 

13  "(3)    contains  sources  of  information  which  may 
!■*  have  heen  obtained  on  a  promise  of  confidentiaUty. 

15  Whenever  the  Board  finds  that  this  subsection  applies  to 

16  any  file,  report,  or  other  document,  or  any  portion  thereof, 
1*7  to  be  used  by  the  Board  in  making  its  detennination,  the 

18  Board    shall    state    such    finding     (including    the    reasons 

19  therefor)   on  the  record  and  shall  provide  the  prisoner   (or 

20  any  representative  of  the  prisoner  referred  to  in  subsection 

21  (c)  (2)  of  this  section)  with  wTitten  notice  of  such  finding 

22  (including  the  reasons  therefor) .  Whenever  feasible,  the 

23  Board  shall  make  available  to  the  prisoner  the  substance  of 

24  any  information  contained  in  any  file,  report,  or  other  docu- 

25  ment,  or  any  portion  thereof,  to  which  this  subsection  ap- 
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1  pliew,  except  that  specilic  names  may  be  witlilield  in  the  case 

2  referred  to  in  paragraph  (3) . 

3  "((•)  (1)    At  any  time  prior  to  the  paroU^  delermina- 

4  tion  hearing'  and  after  receiving"  wi'itten  notice  of  sncli  liear- 

5  ing,  a  prisoner  may  consnlt  with  his  attorney,  and  by  mail 

6  (or  otherwise  as  provided  by  tlie  Board)    with  any  person 

7  concerning   such   liearing. 

8  "  (2)  The  prisoner  shall,  if  he  chooses,  be  represented  by 

9  an  attorney,  or  by  an  employee  of  the  Federal  Bureau  of 

10  Prisons  or  by  any  other  qualified  person,  imlcss  he  intelli- 

11  gently  waives  such  representation.  Such  attorney  may  be 

12  retained  by  the  prisoner  or  appointed  pursuant  to  section 

13  3006A  of  chapter  201. 

14  "(d)  The  prisoner  shall  be  allowed  to  appear  and  testify 

15  on  his  own  behalf  at  the  parole  determination  hearing. 

16  "  (e)   A  full  and  complete  record  of  the  parole  deter- 

17  mination  hearing  shall  be  kept,  and  not  later  than  fourteen 
IH  days  after  the  date  of  the  hearing  the  Board  shall  ( 1 )  notify 

19  the  prisoner  in  writiiig  of  its  detennination  and  (2)  — 

20  "  {^)   furnish  the  prisoner  with  a  fonnal  notice  stat- 

21  ing  with  particularity  the  grounds  on  which  siic^h  det€>r- 

22  mination  was  based,  indicating  which  of  the  factors  speci- 

23  fied  in  section  4206  were  taken  into  account,  and  indi- 

24  eating  the  conclusion  of  the  Board  with  respect  to  such 

25  factors  taken  into  account,  and 
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.1  "(B)   furnish  (he  prisoner  with  a  formal  notice  of 

2  the  dati'  prior  to  which  he  shall  be  entitled  under  sieotion 

3  4208  (c)  to  another  parole  determination  hearing. 

4  "§4211.  Conditions  of  parole 

5  "(a)   The  Board  shall  unpose  such  conditions  of  parole 
G  as  it  deems  reasonal)ly  necessary  to  insure  that  the  parolee 

7  will  lead  a  law-abiding  life  or  to  assist  him  in  doing  so.  I« 

8  every  case  the  Board  shall  impose  as  a  condition  of  parole 
y  that  the  parolee  not  commit  any  criminal  offense  during  his 

10  piirolc.   Tlio  Board  may  re(iuii-c  as  a   conditioii   of  parole 

11  thai  the  ])arolcT  reside  in  or  participate  in  the  program  of 

12  a  rcsidcnlial  connimiiity  treatment  center,  or  similar  facility, 
lA  for  nil  or  ])art  of  tlie  period  of  parole  if  the  Attorney  General 
14  or  director  in  tlic  c;!se  of  siu'h  similar  facility,  certifies  that 
1.5  ade<;iiale   ircatniinl    facilities,  personnel,  and  programs  are 

16  avnilMl'le.  If  the  Attorney  General,  or  director  in  the  case 

17  of  such  similar  facility,  determines  that  the  parolee's  resi- 

18  (Icncc  III  llie  center,  or  participation  in  its  program,  should 

19  lie   terminated,    because   the   ])arolee   can   derive   no  further 

20  signilicaiif   beneiiis  from  such  residence  or  participation,  or 

21  because  bis  residence  or  pnrticipation  adversely  affects  the 

22  rehabilitation  of  other  residents  or  participants,  he  shall  so 

23  notify  the  Board,  which  shall  thereupon  make  such  other 

24  provision  with  respect  to  the  parolee  as  it  deems  appropriate. 

25  A  parolee  residing  in  a  residential  community  treatment 
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1  center  iimy  bo  re(]iiired  to  pay  siicli  costs  incident  to  resi- 

2  dence  as  (lie  Board  deems  appropriate. 

3  "  (b)   In  imposing  conditions  of  parole,  the  Board  shall 

4  consider  the  following : 

5  "(1)   there    should    be    a    reasonable   relationship 

6  between  the  condition  imposed  and  the  prisoner's  pre- 
'^  vious  conduct  and  present  situation; 

8  "(2)   the  conditions  should  provide  for  the  minimum 

9  deprivation  of  liberty,  freedom  of  conscience,  and  free- 
10  doni  of  association ; 

^1  "(3)   the  conditions  should  be  sufficiently  specific 

12  to  serve  as  a  guide  to  supervision  and  conduct;  and 

^^  "(4)  the  conditions  should  be  such  that  compliance 

^^  is  possible,  given  the  emotional,  physical,  and  economic 

1**  resources  of  the  offender. 

1^  ''(c)   Upon  release  on  parole,  a  prisoner  shall  be  given 

^'^  a  certificate  setting  forth  the  conditions  of  his  parole. 

18  «§  4212.  Period  of  parole 

■^^  "(a)    In  the  case  of  any  parolee  released  on  parole, 

^0  the  period  of  time  to  be  served  on  parole  shall  end  upon  the 

"^  expiration  of  the  maximum  term  for  which  he  was  sentenced, 

reduced  by  the  amount  of  parole  good  time  allowed  as  a 

"^  reduction  under  section  4213,  except  that  in  the  case  of  any 

prisoner  deemed  as  if  released  on  i)ar()]e  under  section  4164 

(relating  to  mandatory  release),  the  period  of  time  to  be 
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1  served  on  parole  shall  be  the  period  provided  by  such  section 

2  4164,  reduced  by  the  amount  of  parole  good  time  allowed  as 
:]  a  reduction  under  section  4213.  The  parole  of  any  parolee 
■4  shall  run  concurrently  with  any  period  of  imprisonment, 
5  parole,  or  probation  under  any  other  Federal,  State,  or  local 
G  sentence.  In  the  case  of  any  parolee  who  has  intentionally 

7  refused  or  failed  to  respond  to  any  request,  order,  or  war- 

8  rant  of  the  Board  during  any  time,  and  for  any  reason  which 

9  the  Board  determines  to  be  invalid,  the  period  of  time  to 

10  be  served  on  parole  may  be  extended  for  such  period  as 

11  the  parolee  so  refused  or  failed  to  respond. 

12  "(b)   The  parole  of  any  prisoner  sentenced  before  June 
1^  29,  19B2,  shall  be  for  the  remainder  of  the  term  or  terms 

14  specified  in  his  sentence,  less  good  time  allowances  provided 

15  by  sections  4161  through  4165  of  this  title. 
IG  "§  4213.  Parole  good  time 

17  "  (a)  Except  as  provided  in  subsection   (b) ,  the  Board 

18  shall  allow  each  parolee  whose  record  of  conduct  shows  that 

19  he  has  faithfully  observed  all  the  conditions  of  his  parole  a 

20  reduction  from  his  parole,  computed  as  follows: 

21  "(1)    five  days  for  each  month  of  parole,  if  the 

22  period  of  parole    (determined  as  of  the  date  of  release 

23  on  parole)   is  more  than  six  months  but  not  more  than 

24  one  year; 
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1  "(2)    six  days  for  each  month  of  parole,  if  such 

2  period  of  parole  is  more  than  one  year  but  less  than 

3  three  years; 

4  "(3)   seven  days  for  each  month  of  parole,  if  such 

5  period  of  parole  is  more  than  three  years  but  less  than 

6  five  years; 

7  "(4)   eight  days  for  each  month  of  parole,  if  such 

8  period  of  parole  is  more  than  five  years  but  less  than  ten 

9  years ; 

10  "(5)    ten  daj^s  for  each  month,  if  such  period  of 

11  parole  is  ten  years  or  more. 

12  "(b)  Reduction  from  parole  for  good  conduct  may  be 
1"^  forfeited  or  withheld  by  the  Board  only  if  the  Board  finds  a 
14  violation  of  the  conditions  of  parole  pursuant  to  a  hearing 
]')  as  provided  in  section  4217. 

16  "(c)    Any  reduction  forfeited  or   withheld  under  the 

17  jMvcoding  sul)sectio;n  may  l)e  restored  I)}'  the  Board  at  any 

18  time. 

19  "§4214.  Discharge  from  parole 

20  "(a)   The   Board   ma}^   terminate   the   parole   of   any 

21  parolee  or  may  release  him  from  any  condition  of  parole 

22  imposed  under  section  4211  at  any  time  after  the  expiration 

23  of  one  year  of  parole,  if  warranted  by  the  conduct  of  the 

24  parolee  and  the  ends  of  justice. 

25  "  (b)   Upon  the  expiration  of  the  period  of  time  to  be 
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1  served  on  parole,  as  provided  by  section  4212,  the  Board 

2  shall  terminate  the  parole  of  any  parolee. 

3  "(c)    Upon  the  termination  of  the  parole  of  any  parolee, 

4  the  Board  shall  issue  a  certificate  of  termination  to  such 

5  parolee   and   to   such   other   agencies   as    the   Board   may 

6  detemiinc. 

"7  "§  4215.  Removal  of  disqualification  or  disability 

8  "  (a)  At  any  point  during  a  parolee's  parole,  the  Board 

9  may  issue  to  the  parolee  a  certificate  removing  any  dis- 

10  qualification  or  disability  of  which  he  has  been   divested 

11  under   any   law    of   the    United    States   by   reason    of   his 

12  conviction. 

13  "  (b)  A  certificate  of  termination  of  parole  issued  under 
l^  section  4214(c)  shall  include  the  removal  of  any  disqualiii- 
l^  cation  or  disability  of  which  the  parolee  has  been  divested 
J  5  under  any  law  of  the  United  States  by  reason  of  his  con- 
27  viction,  unless  at  the  time  of  issuance  of  the  certificate,  the 
23  parolee  is  imprisoned  under  any  other  Federal,  State,  or 
IQ  local  sentence. 

20  "(c)    Removal  of  a  disqualification  or  disability  under 

21  this  section — 

22  "(1)   has  only  prospective  operation  and  does  not 

23  require  the  restoration  to  any  office,  employment,  or 

24  position  forfeited  or  lost  as  a  consequence  of  conviction; 

25  "(2)   does  not  preclude  proof  of  the  conviction  as 
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1  evidence  of  the  commission  of  the  offense,  whenever  the 

2  fact  of  its  commission  is  relevant  to  the  determination 
:J  of  an  issue  involving  the  rights  or  liabilities  of  someone 

4  other  than  the  parolee ; 

5  "  (3)  does  not  preclude  consideration  of  the  convic- 

6  tion  for  purposes  of  sentence  if  the  parolee  subsequently 

7  is  convicted  of  another  offense ; 

8  "  (4)   does  not  preclude  proof  of  the  conviction  as 

9  evidence  of  the  commission  of  the  offense,  whenever  the 

10  fact  of  its  commission  is  relevant  to  the  exercise  of  the 

11  discretion  of  a  court,  agency  or  public  servant  authorized 

12  to  pass  upon  the  competency  of  the  parolee  to  perform 

13  a  function  or  to  exercise  a  right  or  privilege  which  such 

14  court,  agency,  or  public  servant  is  empowered  to  deny, 

15  but  in  such  case  the  court,  agency,  or  public  servant 

16  shall  also  give  due  weight  to  the  issuance  of  a  certificate 

17  under  subsection  (a)  ; 

18  "  (5)   does  not  preclude  proof  of  the  conviction  as 

19  evidence  of  the  commission  of  the  offense,  whenever  the 

20  fact  of  its  commission  is  relevant  for  the  purpose  of 

21  impeaching  the  parolee  as  a  witness,  but  the  issuance 

22  of  a  certificate  under  subsection    (a)    may  be  adduced 

23  for  the  purpose  of  demonstrating  his  rehabilitation ; 

24  "  (6)    does  not  apply  to  any  Federal  disqualifica- 
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1  tion  or  disability  to  receive,  possess,  or  supply  a  firearm, 

2  destructive  device,  or  animuuitiou ;  and 

3  "(7)    does  not  apply  to  any  dis(iualific«ition  or  dis- 

4  ability  pursuant  to  section  504  of  tlie  Labor-Manage- 

5  ment  Reporting  and  Disclosure  x\ct  of  1959  (29  U.S.C. 

6  504) . 

7  «§  4216.  Aliens 

8  "When  an  alien  prisoner  subject  to  deportation  becomes 
^  eligible  for  parole,  the  Board  may  authorize  his  release  on 

1^  condition  that  he  be  deported  and  remain  outside  the  United 

H  States.  Such  prisoner,   when  his  parole  becomes  effective, 

12  shall  be  delivered  to  the  duly  authorized  inmiigration  official 

^^  for  deportation. 

14  "§4217.  Time  for  revocation  of  parole;   period  of  reim- 

1^  prisonment;  retaking  parolee 

16  "  (a)   The  Board  may  revoke  the  parole  of  any  parolee 

17  under  section  4218    (e)    or    (f)    at  any  time  prior  to  the 

18  expiration  of  the  period  of  time  to  be  served  on  parole, 

19  except  in  such  cases  as  an  extended  period  may  be  reason- 

20  ably  necessary  for  the  adjudication  of  matters  arising  before 

21  such  expiration  as  a  result  of  an  approved  request  by  the 

22  parolee  for  postponement  of  his  compliance  with  any  order 

23  or  warrant  of,  or  any  other  action  taken  by,  the  Board 

24  under  subsection  (c). 
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1  "(b)   No  order  issued  under  section  4218   (e)   or   (f), 

2  including  an  order  resulting  in  imprisonment,  shall  apply  for 

3  any  period  following  the  expiration  of  the  period  of  time 

4  to  be  served  on  parole  as  prescribed  by  section  4212,  except 

5  that  an  order  may  also  apply  for  the  extended  period  re- 

6  f erred  to  in  subsection   (a) . 

7  "  (c)   In  the  case  of  any  pai'olee  believed  to  have  vio- 

8  lated  a  condition  of  his  parole  the  Board  may— 

9  "  (1)   order  such  parolee  to  appear  at  a  revocation 

10  hearing  not  later  than  twenty-one  days  fi-om  the  date  of 

11  the  issuance  of  the  order ; 

32  "(2)   retake  the  parolee  by  means  of  a  waiTant 

13  issued  and  executed  as  provided  in  this  section;  or 

14  "  (3)   take  such  other  action  as  may  be  appropriate. 

15  Any  order  or  waiTant  issued  under  this  section  shall  ))e  issued 

10  as  soon  as  practicable  following  the  date  of  the  alleged  viola- 

17  tion  of  the  condition  of  parole. 

18  "  (d)   A  warrant  for  the  retaking  of  a  parolee  who  has 

19  violated  a  condition  of  his  parole  may  be  issued  only  by 

20  tlie  Board,  or  at  least  two  members  thereof,  and  only  prior 

21  to  the  last  date  on  which  parole  may  l»e  revoked  as  provided 

22  by  subsection  (a) . 

23  "(e)    Any  officer  of  any  Federal  penal  or  correctional 

24  institution,  or  any  Federal  officer  authoi'i/ed  to  serve  criminal 

25  process  within  the  United  States,  to  whom  a  warrant  for 
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1  the  retaking  of  a  parole  violator  is  delivered,  shall  execute 

2  such  warrant  by  taking  such  prisoner  and  returning  him  to 

3  the  custody  of  the  Board. 

4  "  (f)   A  parolee  retaken  under  this  section  may  be  re- 

5  turned  to   the  custody   of  the  Attorney   General  and   im- 

6  prisoned  if  the  Board  determines,  after  a  preliminary  hear- 

7  iug,  that  there  is  substantial  reason  to  believe  that  the  parolee 

8  will  not  appear  for  his  parole  I'evocation  hearing  under  sec- 

9  tion  4218  when  so  ordered.  The  ])reliminary  hearing  shall 

10  he  held  as  soon  as  possible  following  the  retaking  of  the 

11  parolee;  and  the  parolee  shall  be  advised  of  the  charges 

12  against  him  and  shall  be  allowed  to  testify  at  such  hearmg. 
1^  In  no  case  shall  any  parolee  retaken  under  this  section  be 

14  miprisoned  or  otherwise  held  in  custody  if  he  has  been  ad- 

15  mitted  to  bail  or  otherwise  released  l)y  the  court  having 
IG  jurisdiction  over  an  alleged  criminal  ofTeu'se  which  constitutes 

17  the  alleged  violation  of  parole  with  respect  to  which  the 

18  parolee  has  been  retaken. 

19  «§  4218.  Parole  revocation 

20  "(a)    If  any  parolee   (other  than  a  parolee  referred  to 

21  in  sul (section   (f)  )   letaken  or  ordered  to  appear  under  sec- 

22  tion  4217  contests  the  revocation  of  his  i)ar()le,  a  hearing 
2'^  (hereinafter  referred  to  in  this  chapter  as  a  'parole  revoca- 
24  tion  hearing')  shall  be  held  (I)  on  the  date  specified  hi  such 
-■'*  order  or  (2)  not  later  than  twenty-one  days  after  the  date 

95-263  O  -  73  -  pt.    7A  --  3 
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1  of  execution  of  the  warrant  for  his  retaking,  whichever  is 

2  lat^jr.  Such  hearing  shall  be  held  at  a  place  reasonably  near 

3  the  location  where  the  alleged  violation  of  parole  occurred. 

4  At  least  one  member  of  the  Board  shall  be  in  attendance  at 

5  such  hearing. 

6  "(b)   Prior  to  the  parole  revocation  hearing,  the  Board 

7  may,  subject  to  section  4217  (f) ,  impose  such  mterim  modi- 

8  fications  of  the  conditions  of  parole  as  may  be  necessary. 

9  '*  (c)   Upon  the  issuance  of  an  order  or  the  execution  of 

10  a  warrant  under  section  4217,  the  Board  shall  provide  the 

11  parolee  with  written  notice  of — 

12  "  (1)   the  conditions  of  parole  he  is  alleged  to  have 

13  violated ; 

14  "  (2)  the  time,  date,  place,  and  circumstances  of  the 

15  alleged  violation ; 

16  "(3)   the  time,  date,  and  place  of  the  scheduled 

17  hearing ;  and 

18  "  (4)   his  rights  under  this  section. 

19  "(d)   The  hearing  procedures  shall  include — 

20  "  ( 1 )   proper  and  timely  opportunity  for  the  parolee 

21  to  examine  any  evidence  on  which  the  order  or  wan*ant 

22  is  based ; 

23  "(2)    representation  by  an  attorney    (retained  by 

24  the  prisoner  or  appointed  pursuant  to  section  3006A  of 

25  chapter  21 )  or  such  other  qualified  person  as  the  parolee 
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1  shall  retain,  unless  the  parolee  intelligently  waives  such 

2  representation ; 

3  "(3)    opportunity  for  the  parolee  to  appear  and 

4  testify  on  his  own  l)ehalf; 

5  "(4)    opportunity  for  the  parolee  to  compel  the 

6  api)earanee    of    witnesses    and    to    (N)nfn)nt    and   cn»ss- 

7  examine  witnesses ;  and 

8  "(5)  maintenance  of  a  full  and  complete  record  of 

9  the  hearing. 

10  .  "  (e)    If  the  Board  finds  substantial  reason  to  believe 

11  that  the  parolee  violated  a  condition  of  his  parole,  the  Board 

12  shall  so  inform  the  parolee  not  later  than  ten  days  after  such 

13  hearing,  stating  with  particularity  the  bases  for  such  finding. 

14  In  such  case  the  Board  may  order  that — 

15  *'  (1)   ^hc  parolee  receive  a  reprimand  and  a  warn- 

16  ing; 

17  "(2)    parole  supervision  and  reporting  be  intensi- 

18  fied; 

19  "(3)  the  parolee  be  required  to  conform  to  one  or 

20  more  additional  conditions  of  parole  imposed  in  accord- 

21  ance  with  the  provisions  of  section  4211 ; 

22  "  (4)  parole  good  time  allowed  under  section  4213 

23  be  forfeited  or  withheld ;  and 

24  "  (5)   the  parolee  l)e  assigned  to  reside  in  or  par- 

25  ticipate   in   the   program   of   a   residential   community 
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1  treatment  center,   or  similar  facility,   if  the  Attorney 

2  General,  or  director  in  the  case  of  such  similar  facility, 

3  certifies  that  adequate  residential  community  treatment 

4  facilities,  personnel,  and  programs  are  available.  If  the 

5  Attorney  General,  or  director  in  the  case  of  such  similar 

6  facility,  determines  that  the  parolee's  residence  in  the 

7  center  or  facility,  or  participation  in  its  program  should 

8  be  terminated,  because  the  parolee  can  derive  no  further 

9  significant  benefits  from  such  residence  or  participation 

10  or  because  his  residence  or  participation  adversely  affects 

11  the  rehabilitation  of  other  residents  or  participants,  he 

12  shall  so  notify  the  Board  which  shall  thereupon  make 

13  such  other  provision  with  respect  to  the  parolee  as  it 

14  deems  necessary.  A  parolee  residing  in  a  residential 

15  community  treatment  center  or  similar  facility  pursuant 

16  to  this  subsection  may  be  required  to  pay  such  costs 
1*7  incident  to  residence  as  the  Board  deems  appropriate. 

18  "  (f )  In  the  case  of  any  parolee  retaken  or  ordered  to  ap- 

19  pear  under  section  4217  on  the  grounds  of  an  alleged  act 

20  constituting  a  violation  of  parole,  for  which  such  act  the 

21  parolee  is  charged  with  a  criminal  offense  under  any  au- 

22  thority  of  law,  no  hearing  shall  be  held  but  the  Board  shall 

23  make  a  determination  with  respect  to  the  revocation  of  such 
2^  parolee's  parole  within  a  reasonable  time  after  a  final  order 
2^  or  judgment  has  been  entered  by  the  trial  court  having  juris- 
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1  diction  over  tlic  criminal  offense.  If  such  parolee  is  found  not 

2  guilty  or  acquitted  by  such  trial  court  or  if  the  charges  against 

3  him  have  been  dismissed,  the  order  or  warrant  issued  under 

4  section  4217  shall  be  rescinded.  If  the  parolee  is  convicted 
')  of  such  criminal  offense,  such  conviction  shall  constitute 
G  prima  facie  evidence  of  tlie  violation  of  the  conditions  of 

7  parole   by   such   parolee,   and   the   Board   may   make   any 

8  order  referred  to  in  subsection    (e)    and  may,  in  addition, 

9  order  that  the  parolee  be  reimprisoned. 

10  "§  4219.  Appeals 

11  "  (a)   A  prisoner  who  is  denied  release  on  parole  under 

12  section  4205,  or  whose  parole  is  revoked  and  who  is  subject 

13  to  an  order  issued  under  section  4218  (e)    (4)   or  (5) ,  may 

14  appeal  the  determination  or  order  by  submitting  a  notice  of 

15  appeal  not  lat^r  than  ten  days  after  being  informed  of  such 
IG  denial  or  revocation  and  by  submitting  appeal  papers  not 

17  later  than  thirty  days  after  being  so  informed.  Such  appeal 

18  shall  be  heard  by  no  less  than  five  members  of  the  Board. 

19  The  prisoner  shall  be  allowed  to  consult  with  an  attorney 

20  or  any  other  person  concerning  such   appeal.   The  Board 

21  shall  decide  the  appeal  within  a  reasonable  period  of  time 

22  and  shall  inform  the  prisoner  in  writing  of  its  decision  and 

23  the  reasons  therefor.  No  member  of  the  Board  who  was 

24  present  at  the  parole  determination  or  revocation  hearing 

25  shall  sit  on  the  Board  when  it  decides  the  case  on  appeal. 
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1  but  nny  sncli  meinl)cr  inny  present  to  the  Board  such  ma- 

2  tcrials  as  he  deems  revelant. 

3  "(b)  Whenever  conditions  of  parole  are  imposed  under 

4  section  421 1,  or  parole  is  revoked  and  an  order  is  issued  under 
'5  section  4218(e)  (3),  the  parolee  may  appeal  such  condi- 

6  tions  or  order  by  submitting  a  notice  of  appeal  not  later 

7  than  ton  days  after  his  being  informed  of  such  conditions, 

8  or  modified  conditions,  and  by  submitting  appeal  papers  not 

9  later  than  thirty  days  thereafter.  Such  appeal  shall  be  con- 
1^  sidered  by  no  less  than  three  members  of  the  Board.  The 

11  prisoner  shall  be  allowed  to  consult  with  an  attorney,  an 

12  employee  of  the  Bureau  of  Prisons,  or  any  other  person 

13  concerning  such  appeal.  The  Board  shall  decide  the  appeal 
1"*  within  a  reasonable  period  of  time  and  shall  inform  the 
1^  prisoner  in  writing  of  its  decision  and  the  reasons  therefor. 
IG  «§  4220.  Presidential  commutation 

1"^  "Whenever  the  President,  in  the  exercise  of  his  author- 

^^  ity  under  the  Constitution  of  the  United  States,  shall  have 

1^  commuted  the  sentence  of  any  prisoner  with  the  stipulation 

2^  that  such  prisoner  shall  not  be  eligible  for  parole,  the  Board 

21  shall,  not  later  than  five  years  from  the  date  upon  which  the 

22  President  commutes  such  sentence,  and  from  time  to  time 
thereafter,  assess  the  suitability  of  the  prisoner  for  parole 
and  report  to  the  President  its  findings  and  recommendations 
with  regard  to  such  suitability. 
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1  "§  4221.  Judicial  remedies 

2  "(a)  A  prisoner  or  parolee  suffering  legal  wrong  because 

3  of  Board  action  is  entitled  to  judicial  review  thereof  as  pro- 

4  vided  in  this  section. 

5  "(b)   The  form  of  proceeding  for  judicial  review  is  any 

6  apphca))le  form  of  legal  action,  includhig  actions  for  dcclar- 
"^  atory  judgments  or  writs  of  prohibitory  or  mandatory  injunc- 

8  tion  or  habeas  corpus,  in  a  court  of  competent  jurisdiction. 

9  "  (c)  To  the  extent  necessary  to  decision  and  when 
1^  presented,  the  reviewing  court  shall  decide  all  relevant 
1^  questions  of  law,  interpret  constitutional  and  statutory  pro- 
^2  visions,  and  detennine  the  meaning  or  applicability  of  the 
1^  terms  of  a  Board  action.  The  reviewing  court  shall — 

1**  "(1)    compel   Board   action    unlawfully    withheld 

15  or  unreasonably  delayed;  and 

16  "(2)   hold  unlawful  and  set  aside   Board  action, 
1'^           findings,  and  conclusions  found  to  be — 

1^  "{A)   arbitrary,   capricious,   an  abuse  of  dis- 

19  cretion,  or  otherwise  not  in  accordance  with  law; 

20  "(B)   contrary  to  constitutional  right,  power, 
2^                  privilege,  or  immunity; 

22  "  (C)  in   excess   of  statutory  jurisdiction,   au- 

^^  thority,  or  limitations,  or  short  of  statutory  right;  or 

24  "(D)   without    observance    of    procedure    re- 

25  quired  by  law. 
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1  In  making  the  foregoing  determinations,  the  court  shall  re- 

2  view  the  whole  record  or  those  parts  of  it  cited  by  a  party, 

3  and  due  accomit  shall  be  taken  of  the  rule  of  prejudicial 

4  error. 

5  "§  4222.  Fixing  eligibility  for  parole  at  time  of  sentencing 

6  "  (a)  Upon  entering  a  judgment  of  conviction,  the  court 
"^  having  jui'isdiction  to  impose  sentence,  when  in  its  opinion 
®  the  ends  of  justice  and  best  interests  of  the  public  require  that 
^    tlie  dct'cndiint  be  sentenced  to  im])risonment  for  a  term  ex- 

^^  ceeding  one  year,  may  (1)  designate  in  the  sentence  of  im- 
prisonment  unposed  a  mininumi  term  at  the  expiration  of 
-^^  which  the  prisoner  shall  become  eligible  for  parole,  which 
^^  term  may  be  less  than,  but  shall  not  l)e  more  than  one-third 
of  the  maximum  sentence  imposed  by  the  court,  or  (2)  the 
court  may  fix  the  maximum  sentence  of  imprisonment  to  be 
served  in  which  event  the  court  may  specify  that  the  prisoner 
may  become  eUgible  for  parole  at  such  time  as  the  Board 
may  determine. 

"  (1))   If  the  court  desires  more  detailed  inforaiation  as 

20 

a  basis  for  determining  the  sentence  to  be  imposed,  the  court 

21 

may  commit  the  defendant  to  the  custody  of  the  Attorney 

22 

General,  which  commitment  shall  be  deemed  to  be  for  the 

23 

maximum  sentence  of  imprisonment  prescribed  by  law,  for 

24 

a  study  as  described  in  subsection  (c)  hereof.  The  results  of 

such  study,  together  with  any  reconunendations  which  the 
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1  Director  of  the  Bureau  of  Prisons  believes  would  be  helpful 

2  in  determining  the  disposition  of  the  case,  shall  be  furnished 

3  to  the  court  within  three  months  unless  the  court  grants  time, 

4  not  to  exceed  an  additional  three  months,  for  further  study. 

5  After  receiving  such  reports  and  recommendations,  the  court 

6  may  in  its  discretion:    (1)   Place  the  prisoner  on  probation 

7  as  authorized  by  section  3651  of  this  title,  or  (2)  affirm  the 

8  sentence  of  imprisonment  originally  imposed,  or  reduce  the 

9  sentence  of  imprisonment,  and  commit  the  offender  under  any 

10  applicable  provision  of  law.  The  term  of  the  sentence  shall 

11  run  from  date  of  original  commitment  under  this  section. 

12  "(c)  Upon  commitment  of  a  prisoner  sentenced  to  im- 

13  prisonment  under  the  provisions  of  subsection  (a),  the  Di- 

14  rector,  under  such  regulations  as  the  Attorney  General  may 

15  prescribe,  shall  cause  a  complete  study  to  be  made  of  the 

16  prisoner  and  shall  furnish  to  the  Board  a  summary  report 

17  together  with  any  recommendations  which  in  his  opinion 

18  would  be  helpful  in  detennining  the  suitability  of  the  prisoner 

19  for  parole.  This  report  may  include  but  shall  not  be  limited 

20  to  data  regarding  the  prisoner's  previous  delinquency  or 

21  criminal  experience,  pertinent  circumstances  of  his  social 

22  background,  his  capabilities,  his  mental  and  physical  health, 
2:>  and  such  other  factors  as  may  be  considered  pertinent.  The 
21  Board  may  make  such  other  investigation  as  it  may  deem 
2'>  necessary.   It  shall  be  the   duty  of  the   various   probation 
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1  officers  and  Government  bureaus  and  agencies  to  furnish  the 

2  Board  infomiation  concerning  the  prisoner,  and,  whenever 

3  not  incompatible  with  the  pubhc  interest,  their  views  and 

4  recommendations  witli  respect  to  the  parole  disposition  of 

5  his  case. 

6  "§  4223.  Young  adult  offenders 

"7  "In  the  case  of  a  defendant  who  has  attained  his  twenty- 

8  second  birthday  but  has  not  attained  his  twenty-sixth  birth- 

^  day    at    the    time    of    conviction,    if,    after    taking    into 

10  consideration  the  previous  record  of  the  defendant  as  to 

11  delinquency  or  criminal  experience,  his  social  background, 

12  capabilities,  mental  and  physical  health,  and  such  other  fac- 

13  tors  as  may  be  considered  pertinent,  the  court  finds  that 

14  there  are  reasonable  grounds  to  believe  that  the  defendant 

15  will  benefit  from  the  treatment  provided  under  the  Federal 

16  Youth  Corrections  Act    (18  U.S.C.,  chap.  402)    sentence 

17  may  be  imposed  pursuant  to  the  provisions  of  such  Act. 

18  «§  4224.  Warrants  to  retake  Canal  Zone  parole  violators 

19  "An  officer  of  a  Federal  penal  or  correctional  institu- 
te tion,  or  a  Federal  officer  authorized  to  serve  criminal  proc- 
^1  ess  within  the  United  States,  to  whom  a  warrant  issued  by 
2-^  the  Governor  of  the  Canal  Zone  for  the  retaking  of  a  parole 
2^  violator  is  delivered,  shall  execute  the  warrant  by  taking 
24  the  prisoner  and  holding  him  for  dehvery  to  a  representa- 
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1  tive  of  the  Governor  of  the  Canal  Zone  for  return  to  the 

2  Canal  Zone. 

ii  "§4225.  Definitions 

4  "As  used  in  this  chapter — 

5  "(a)    The  term  'prisoner'  means  a  Federal  prisoner 
^>  other  than   a  juvenile   dehnquent   or   a   committed   youth 

7  offender. 

8  "(b)   The  term  'parole'  means  the  legally  sanctioned 
^  release  of  an  offender  from  a  correctional  institution  to  the 

10  open  community  under  temporary  restrictions  for  the  com- 

11  munity's  protection  and  under  professional   guidance   and 

12  supervision  directed  at  reintegrating  him  into  society. 

1*^  "  (c)   The  tei-m  'parolee'  means  any  prisoner  released  on 

It  parole  or  deemed  as  if  released  on  parole  under  section  4164 

15  (relating  to  mandatory  release) ." 

16  CONFORMING   AMENDMENTS 

17  Sec.   102.    (a)  (1)    Section  5315  of  title  5,   United 

18  States  Code,  relating  to  level  11  of  the  Executive  Sched- 
li>  ule,  is  amended  by  adding  at  the  end  thereof  the  following 

20  new  item : 

21  "(21)  Chairman,  United  States  Board  of  Parole." 

22  (2)  Section  5314  of  such  title  5,  relating  to  level  III 
2'>  of  the  Executive  Schedule,  is  amended  by  adding  at  the  end 
24  thereof  the  following  new  item : 
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1  "(58)   Members,  United  States  Board  of  Parole." 

2  (3)    Section  5108(c)  (7)    of  such  title  5,  relating  to 
•^  classification  of  positions  at  GS-16,  17,  and  18,  is  amended 

4  to  read  as  follows : 

5  "  (7)  the  Attorney  General,  without  regard  to  any  other 

6  provision  of  this  section,  may  place  a  total  of  ten  positions 

7  of  warden  in  the  Bureau  of  Prisons ;". 

8  (b)  (1)   Section  3655  of  title  18,  United  States  Code, 

9  relating  to  duties  of  probation  officers,  is  amended  by  strik- 

10  ing  out  "Attorney  General"  in  the  last  sentence  and  insert- 

11  ing  in  lieu  thereof  "Board  of  Parole". 

12  (2)   Section  300GA  (a)  of  such  title  18,  relating  to  ade- 

13  quate  representation  by  counsel,  is  amended  by  striking  out 

14  "who  is  subject  to  revocation  of  parole"  and  inserting  in  lieu 

15  thereiof  "who  is  dibble  for  release  on  parole  or  subject  to 

16  reW)caition  of  parole". 

17  (3)   Section  5005  of  such  title  18,  relating  to  the  Youth 

18  Correction  Division,  is  amended  by  striking  out  "Attorney 

19  General"   and  inserting  in  lieu  thereof  "Chairman  of  the 

20  Board  of  Parole". 

21  (4)   Section  5008  of  such  title  18,  relating  to  officers 

22  and  employees  of  the  Youth  Correction  Division,  is  amended 

23  by  striking  out  "Attorney  General"  and  inserting  in  lieu 

24  thereof  "Chairman  of  the  Board  of  Parole". 
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1  (c)   Section  509  of  title  28,  United  States  Ocvdo,  relating 

2  to  functions  of  Attoraey  General,  is  amended  by — 

3  (1)   inserting  ''and"  at  the  end  of  paragraph   (2); 

4  (2)   striking  out  "and"  at  the  end  of  paragraph 

5  (3)  ;  and 

6  (3)   striking  out  paragraph  (4) . 

7  (d)   Clause   (B)   of  section  504  (a)   of  the  Labor-Ma n- 

8  agenient  Reporting  and  Disclosure  Act  of  1959   (29  U.S.C. 

9  504  (a)  (B)  ) ,  relating  to  prohibition  against  certain  persons 

10  holding  oflices,  is  amended  by  striking  out  "of  the  United 

11  States  Department  of  Justice". 

12  EFFECTIVE  DATE  OF  TITLE 

13  Sec.    103.   The  amendments  made  by  this  title  shall 

14  apply— 

15  (a)   to  any  person  sentenced  to  a  term  of  imprison- 

16  ment  at  any  tune  after  one  hundred  and  eighty  days 

17  after  the  date  of  the  enactment  of  this  Act,  and 

18  (b)    except  as  otherwise  may  be  provided  l)y  rule 

19  or  regulation  prescribed  under  section  104(b),  to  any 

20  person — 

21  (1)     sentenced    to    a    term    of    imprisonment 

22  at  any  time  prior  to  the  date'  one  hundred  and  eighty- 

23  one  days  after  the  date  of  the  enactment  of  this 

24  Act;  or 
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1  (2)  released  on  parole  at  any  time  prioi  to  the 

2  date  one  hundred  and  eighty  days  after  the  date  of 

3  the  enactment  of  this  Act. 

4  For  any  purpose  other  than  a  purpose  specified  in  the  pre- 

5  ceding  provisions  of  this  section,  the  effective  date  of  this 
G  title  shall  be  the  date  one  hundred  and  eighty  days  after 

7  the  date  of  the  enactment  of  this  Act. 

8  SAVINGS  PROVISIONS  AND  TRANSITIONAL  RULES 

9  Sec.  104.    (a)    Sections  4222  and  4223   of  title   18, 

10  United  States  Code,  shall  not  apply  to  any  offense  for  which 

11  there  is  provided  a  mandatory  penalty. 

12  (b)  If,  by  reason  of  any  computation  of  (1)   eligibility 

13  for  parole,  (2)  time  of  entitlement  to  release  on  parole,  (3) 

14  expiration  of  parole,  or  (4)  parole  good  time,  or  by  reason 

15  of  any  other  circumstances,  the  application  of  any  amend- 

16  ment  made  by  this  title  to  any  individual  referred  to  in 

17  section  103  (b)   is  impracticable  or  does  not  carry  out  the 

18  purposes  of  this  title,  the  Board  of  Parole  established  under 

19  section  4201  of  title  18,  United  States  Code,  as  amended 

20  by  this  title  may  prescribe  such  transitional  rules  and  regu- 

21  lations  for  the  application  of  the  amendments  made  by  this 

22  title  to  such  individuals  as  may  be  fair,  equitable,  and  con- 

23  sistent  with  the  purposes  of  this  title. 

24  (c)  Nothing  in  this  title  shall  apply  to,  or  be  construed 

25  to  change  or  affect  in  any  way,  any  provision  of  law  con- 
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1  tained  in  chapter  314  of  title  18,  United  States  Code  (relat- 

2  ing  to  narcotic  addicts ) . 

3  AUTHORIZATION   OF  APPROPRIATIONS 

4  Sec.  105.  There  are  authorized  to  be  appropriated  sucli 

5  sums  as  may  be  necessary  to  carry  out  the  purposes  of  this 

6  title. 

7  TITLE  II— NATIONAL  PAEOLE  INSTITUTE 

8  ESTABLISHMENT   OP   INSTITUTE 

9  Sj>)C.  201.  Tart  Hi  oi  title  18,  United  States  Code,  is 
1^  amended  by  adding  innnedialely  after  chapter  311  the  fol- 
11^    lowing  new  chapter : 

1^        "Chapter  312.— NATIONAL  PAROLE  INSTITUTE 

"Spo. 

"4281.  Fiiulinfts  and  declMrations. 

"4232.  Establishmpnt. 

'•42:v").  Fuiu'tions. 

"4284.  Diroitor  and  staff. 

"4235.  Powers. 

'•423ti.  Fellowships. 

"4237.  Grants. 

"-423S.  Annual  reports. 

12  "§  4231.  Findings  and  declarations 

13  "The  Congress  hereby  finds  and  declares  that   (1)   the 

14  parole  component  of  the  correctional  process  is  one  of  the 

15  most  integral  and  vital  aspects  of  that  process ;   (2)   there  is 

16  insufficient  knowledge  concerning  the  most  effective  tech- 

17  nicpies  to  be  employed  in  the  parole  process;    (3)    there  is 

18  insufficient  knowledge   concerning  the  uses  of  parole,   the 

19  individuals  most  suitable  for  ])arole,  and  the  effective  opera- 
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1  tion  of  parole  systems;   (4)   there  is  a  very  serious  shortagi- 

2  of  adequately  trained  and  properly  qualified  parole  board 

3  members,  parole  officers,  and  parole  aides;  and  (5)  there  are 

4  serious  defects  in  the  rights  and  opportunities  accorded  parol- 

5  ees  and  potential  parolees. 

6  "§4232.  Establishment 

7  "There  is  hereby  established  within  the  United  States 

8  Board  of  Parole  a  National  Parole  Institute   (hereinafter  in 

9  this  chapter  referred  to  as  the  'Institute' ) . 

10  •^4233.  Functions 

11  "The  Institute  is  authorized — 

12  "  (a)   to  serve  as  an  information  bank  by  collecting 

13  systematically  the  data  obtained  from  studies,  research, 

14  and  the  empirical  experience  of  public  and  private  agen- 

15  cies  concerning  the  parole  process  and  parolees; 

16  "  (b)   to  disseminate  pertinent  data  and  studies  to 

17  individuals,  agencies,  and  organizations  concerned  with 

18  the  parole  process  and  parolees; 

19  "  (c)   to  publish  data  concerning  the  parole  process 

20  and  parolees; 

21  "  (d)   to  make  recommendations  for  actions  which 

22  can  be  taken  by  Federal,  State,  and  local  governments 

23  and  by  private  organizations  and  persons  to  improve 

24  the  parole  process  and  to  enhance  the  rights  and  oppor- 

25  tunitics  of  parolees  and  potential  parolees; 
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1  "  (e)  to  promote  the  revision  of  State  and  local  laws 

2  and  regulations  concerning  the  parole  process,  parolees, 

3  and  potential  parolees ; 

4  "  (f )    to  make  grants  to,  and  enter  into  contracts 

5  with,  public  agencies,  institutions  of  higher  education, 

6  and  private  organizations  and  persons  to  conduct  re- 

7  search,   demonstrations,   or  special  projects  pertaining 

8  to  the  purposes  described  in  this  chapter,  including  the 

9  development  of  new  or  improved  approaches,  programs, 
1^^  techniques,  systems,  and  methods  to  improve  the  opera- 

11  tion  of  the  Federal  and  State  parole  systems,  and  the 

12  rights    and    opportunities    of    parolees    and    potential 

13  parolees ; 

14  "  (g)  to  carry  out  programs  of  research  to  develop 

15  effective  classification  systems  through  which  to  de- 
1^  scribe  the  various  types  of  offenders  who  require  different 
1*7  styles  of  supervision  and  the  types  of  parole  officers  who 

18  can  provide  them,  and  to  develop  theories  and  practices 

19  which  can  be  applied  successfully  to  the  different  types 

20  of  parolees ; 

21  "  (h) .  to  identify  capable  persons  who  may  be  inter- 

22  ested  in  careers  as  parole  officers,  parole  aides,  or  other 

23  parole  workers,  and  encourage  them  to  pursue  appro- 

24  priate  training  and  education  for  such  employment ; 

25  "  (i)    to  develop  curricula  for  the  education  and 
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1  training   of   professionals   and   para  professionals   in   the 

2  parole  process; 

3  "(j)   to  encourage  the  employment  of  cx-offonders 

4  in  the  parole  process ; 

<'>  "  (k)  to  publicize  availaljle  opportunities  for  careers 

t>  in  the  parole  process,  and  to  help  increase  such  oppor- 

7  tunities; 

8  "  (1)  to  devise  and  conduct,  in  various  geographical 

9  locations,  seminars  and  workshops  providing  continuing 
1^^  studies  for  persons  engaged  in  working  directly  with 

11  parolees; 

12  "  (m)    to  devise  and  conduct  a  training  program  of 
I'i  short-term    instruction    in    the    latest    proven    cITective 

14  methods  of  parole  for  parole  pei"sonnel  and  other  persons 

15  connected  with  the  parole  process ; 

IG  "(n)   to  develop  technical  training  programs  to  aid 

17  in  the  development  of  training  programs  within  the  sev- 

18  eral  States  and  within  the  State  and  local  agencies  and 

19  private    and    pubUc    organizations    whic^h    work    with 

20  parolees;  and 

21  "  (o)   to  carry  out  program  of  instructional  assistance 

22  consisting  of  fellowships  for  the  programs  provided  under 

23  this  section. 

24  "§  4234.  Director  and  staff 

25  "  (a)   The  Institute  shall  be  under  the  supervision  of  an 
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1  officer  to  be  known  as  the  Dire(;tor  of  the  Institute  (hereafter 

2  hi  thi«  ohaptei'  i-eferred  to  ais  the  'Director')    who  slmll  be 

3  appointed  by  a  majority  of  the  members  of  the  Board  from  a 

4  grouj)  of  candidates  prepared  by  the  Chairman  of  tlie  Board 
•'>  of  Parole.  Tlie  Dlivctor  sliall  serve  for  a  term  of  four  years. 
G  "  (1>)   The  Director  sliall  have  authority  to  supeiVisc  the 

7  organization,  employees,  financial  affairs,  and  all  other  oper- 

8  ations  of  the  Institute  and  may  employ  such  staff,  faculty, 

9  and  administrative  personnel  as  are  necessary  to  the  func- 

10  tioning  of  the  Institute.  The  Director  shall  have  the  power 

11  to  receive  gifts,  donations,  and  trusts  on  behalf  of  the  Insti- 
ll tute.  The  Director  is  authorized  to  delegate  his  powers  under 
1^  this  Act  to  such  persons  as  he  deems  appropriate. 

14  "(c)    If  the  oflice  of  Director  is  left  vacant,  by  resigna- 

15  tion  or  otherwise,  the  Chairman  of  the  Board  of  Parole  shall 

16  appoint  a  successor  who  shall  sei-ve  for  the  unexpired  portion 

17  of  his  term  of  office. 

18  "§4235.  Powers 

19  "The  functions,  powers,  and  duties  specified  in  this  chaj)- 

20  tci-  to  be  carried  out  l)y  the  Institute  shall  not  l>e  transferred 

21  elsewhere  or  within  any  executive  agency  unless  specifically 

22  authorized  hereafter  by  the  Congress.  In  addition  to  the 

23  other    powers,     express    and     implied,     the    Institute     is 

24  authorized — 

2-1  "  ( 1 )  to  re([uest  any  Fcideral  department  or  agency 
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1  to  supply  such  sUxtistics,   data,  program  reports,  and 

2  other  material  as  the  Institute  deems  necessary  to  carry 

3  out  its  functions.  Each  such  department  or  agency  is 

4  authorized  to  cooperate  with  the  Institute  and  shall,  to 

5  the  maximum  extent  practicnhle,  consult  with  and  fur- 

6  nish  infonnation  and  ndvicc  to  the  Institute; 

7  "(2)   to  arrange  with  and  reimhurse  the  heads  of 

8  Federal  departments  and  agencies  for  the  use  of  pcr- 

9  sonnel,  facilities,  or  equipment  of  such  departments  and 

10  agencies ; 

11  "  (3)  to  confer  with  and  avail  itself  of  the  coopera- 

12  tion,  services,  records,  and  fju-ilities  of  State,  municipal, 
lo  or  other  public  or  private  local  agencies; 

14  "  (4)  to  enter  into  conti-acts  with  public  or  private 

15  agencies,  organizations,  or  individuals  for  the  perform- 

16  ancc  of  functions  authorized  by  this  title; 

17  "(5)   to  procure  temporary  and  intermittent  serv- 

18  ices  to   the   same   extent  as   is   authorized   by   section 

19  r,  109(1))    of  title  5,  but  nt  rates  for  individuals  not  to 

20  exceed  $75  per  diem. 

21  "§4236.  Fellowships 

22  "  (a)    Each  candidate  for  a  fellowship   under  section 

23  4233  (o)    shall  apply  to  the  Director  for  admission.   The 
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1  Director  shall  prescribe  the  foiTn  of  all  applications  for  such 

2  fellowships  and  shall  make  the  final  decision  with  respect 

3  to  each  fellowship  application. 

4  "(b)  While  studying  at  the  Institute  and  while  travel- 
f)  ing  in  connection  with  his  study,  including  authorized  field 
()  trips,  each  individual  receiving  a  fellowship  from  the  In- 

7  stitute  shall  be  allowed  travel  expenses  and  a  per  diem  al- 

8  lowance  in  the  same  manner  as  prescribed  for  persons  em- 

9  ployed  intermittently  in  the  Government  service  under  sec- 

10  tion  5703(b)  of  title  5. 

11  "§4237.  Grants 

32  "No  grant  authorized  under  this  chapter  shall  be  equal 

13  to  more  than  100  per  centum  of  the  total  cost  of  the  project 

14  for  which  such  grant  is  made.  The  Director  may  require, 

15  as  a  condition  of  approval  of  a  grant  under  this  chapter,  that 
Ifi  the  recipient  contribute  money,  facilities,  or  services  to  carry 
17  out  the  purpases  for  which  the  grant  is  sought. 

]H  "§4238.  Annual  reports 

19  "The  Director  shall  report  annually  to  the  Board  and 

20  to  the  Congress  on  the  activities  of  the  Institute,  and  on 

21  the  progress   (including  the  substance  of  such  progress)   of 

22  revision  of  State  and  local  laws  and  regulations  conceniing 
2'^  the  parole  jjrocess,  parolees,  and  potential  parolees." 
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1  CONFORMING  AMENDiMENTS 

2  Sec.  202.    (a)    The  table  of  contents  for  part  III  of 

3  title  18  of  the  United  States  Code  is  amended  by  inserting 

4  immediately  after 

"311.  Parole -1201"' 

5  the  following  new  item : 

"312.  National  Parolo,  Institute. 42.)r'. 

fj  (b)  Section  406  (a)  of  part  D  of  title  I  of  the  Omnibus 

7  Crime  Control  and  Safe  Streets  Act  of  1968    (42  U.S.C. 

8  3746(a)  ) ,  relating  to  training,  education,  research,  demon- 

9  stration,  and  special  grants,  is  amended  by  inserting  imme- 

10  diately  after  "Commissioner  of  Education"  the  following: 

11  "  (and,  with  the  Director  of  the  N.'itionnl  r.-irole  Institute  with 

12  respect  to  training  and  education  regarding  parole)  ". 

13  (c)   Section  5316  of  title  5  of  the  United  States  Code 

14  (relating  to  level  V  of  the  Executive  Schedule)  is  amended 

15  by  adding  at  the  end  thereof: 

16  "(131)    Director,  National  Parole  Institute." 

17  AITTIIORTZATION   OF   APPROPRIATIONS 

18  Sec.  203.  There  is  authorized  to  carry  out  the  pur- 

19  poses  of  this  title  the  sum  of  $2,000,000  for  the  fiscal  year 

20  ending  June  30,  1972,  the  sum  of  $4,000,000  for  the  fiscal 

21  year  ending  June  30,  1973,  and  the  sum  of  $6,000,000  for 

22  the  fiscal  year  ending  June  30,  1974. 
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1  TITLE  III— GRANTS  TO  STATES 

2  STATE  PLANS 

3  Sec.   301.  Section  453   of  part  B   of  title   I   of  the 

4  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968   (42 

5  U.S.C  3750b) ,  relating  to  grants  for  correctional  institu- 

6  tions  and  facilities,  is  amended  as  follows : 

7  (a)  paragraph   (4)   of  such  section  is  amended  by 

8  striking  out  "offenders,   and  community-oriented  pro- 

9  grams  for  the  supervision  of  parolees"  and  inserting  in 

10  lieu  thereof  "offenders" ; 

11  (b)  paragraph  (8)  of  such  section  is  amended  by 

12  striking  out  "and"  at  the  end  thereof; 

13  (c)    the  following  new  paragraph  is  inserted  im- 

14  mediately  after  paragraph  (9)  : 

15  "(10)    provides  satisfactory  emphasis  on  the  de- 

16  velopment  and  operation  of  community-oriented  pro- 

17  grams  for  the  supervision  of  and  assistance  to  parolees 

18  and  provides  satisfactory  assurances  that  the  State  parole 

19  system  shall  include,  to  the  extent  feasible,  the  foUow- 

20  ing  elements : 

21  "  (A.)  employment  of  ex-offenders  in  such  pro- 

22  fessional  or  paraprofessional  positions  as  may  appear 

23  appropriate  to  their  particular  expertise  and  knowl- 

24  edge; 
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1  "  (B)   in  the  wise  of  a  State  having  parole  board 

2  members  who  are  not  subject  to  the  civil  service 

3  laws  of  the  State,  a  parole  board  composed  in  such 

4  manner  that  members  of  the  board  having  the  same 
')  political  affiliation  do  not  have  a  majority  on  the 
iy  board  of  more  than  one  member; 

7  "  (C)   the  following  minimum  procedures  with 

8  respect  to  the  parole  of  prisoners  and  reparole  of 

9  reimprisoned  parolees : 

10  **  (i)   periodic  hearings  at  intervals  of  not 

11  less  than  two  years ; 

12  "  (ii)  personal  appearance  and  testimony  of 
18                         the  prisoner  at  such  hearings ; 

14  "  (iii)   disclosure  to  the  prisoner,  prior  to 

15  the  hearing,  of  files,  reports,  and  other  docu- 

16  ments  to  be  used  for  purposes  of  the  hearing; 

17  '*  (iv)    representation  of  the  prisoner  by 

18  counsel  or  by  another  qualified  individual  at 

19  such  hearing  unless  he  intelligently  waives  such 

20  representation ; 

21  "(v)    expeditious  disposition  of  the  case 

22  and  notification  to  the  prisoner  of  such  disposi- 

23  tion,  and  in  the  case  of  denial  of  parole,  a  state- 

24  ment    (with  particularity)    of  the  reasons  for 

25  such  denial;  and 
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1  "(vi)   opportunity  for  appellate  review  of 

2  any  denial  of  parole. 

a  "(E)   the  following  minimum  procedures  with 

4  respect  to  the  reimprisonment  of  a  parolee  for  viola- 

5  tion  of  his  parole : 

6  "(i)   a  hearing; 

7  "  (ii)    disclosure  to  the  parolee,   prior   to 

8  the  hearing,  of  files,  reports,  and  other  docu- 

9  ments  to  be  used  at  the  hearing ; 

10  "  (iii)     representation    of   tJie    parolee    l)y 

1.1  counsel  or  by  another  qualified  individual  at 

12  such    hearing,    unless   he    intelligently    waives 

13  such  representation ; 

14  "(iv)    expeditious  disposition  of  the  case 

15  and  notification  to  the  parolee  of  such  dispo- 

16  sition,  and  in  the  case  of  reimprisonment,   a 

17  statement    (with  particularity)    of  the  reasons 

18  for  such  reimprisonment ;  and 

19  "(v)    opportunity  for  appellate  review  of 

20  any  such  reimprisonment." 

21  REGULATIONS 

-2  Sec.  302.  Section  454  of  such  part  E  of  the  Onmibus 
-^  Crime  Control  and  Safe  Streets  Act  of  1968  (42  U.S.C. 
''^'*  3750c)  is  amended  by  inserting  immediately  after  "Prisons" 
'^    the  following:  "  (or  in  the  case  of  the  requirements  specified 


50 


48 

1  in  paragraph    (10)    of  section  453,  after  consultation  with 

2  the  Board  of  Parole)  ". 

3  COMPENSATION  OF  STATE  1»AK0LE  PERSONNEL 

4  Sec.  303.  Section  455  of  such  part  E  of  the  Omnibus 
•■>  Crime  Control  and  Safe  Streets  xict  of  1968  (42  U.S.C. 
t>  3750d)  is  amended  by  addmg  at  the  end  thereof  the  fol- 
^  lowing  new  subsection: 

8  "  (c)  (1)  Not  more  than  one-fourth  of  any  grant  under 

^  this  part  may  be  expended  for  the  compensation  of  parole 

1^  personnel.  The  amount  of  any  such  grant  expended  for  the 

11  compensation  of  such  personnel  shall  not  exceed  the  amount 
l'^  of  State  or  local  funds  made  available  for  such  compensation. 

12  The  limitations  contained  in  this  subsection  shall  not  apply 

14  to  the  compensation  of  personnel  for  time  engaged  in  con- 

15  ducting  or  undergoing  training  programs  or  to  the  com- 
1^  pensation  of  personnel  engaged  in  research,  development, 
1^  demonstration  or  other  short-term  programs. 

18  "  (2)   Of  the  funds  expended  by  a  State  for  the  compen- 

19  satitm  of  parole  personnel,  the  amount  derived  from  any  grant 

20  made  from  funds  made  available  under  this  part  shall  be 
•^1  expended  as  foll'ows: 

22  "  (A)   not  less  than  40  per  centum  shall  be  ex- 

23  pended  for  compensation  of  personnel  earning  at  a  rate  of 
2'*  less  than  $7,000  per  year,  or  its  equivalent ; 
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1  "  (B)   not  less  than  30  per  centum  shall  be  expended 

2  for  compensaition  of  personnel  earning  at  a  rate  of  $7,000 

3  or  greater  but  less  than  $10,000  per  year,  or  its  equi- 

4  valent;  and 

5  "(C)  not  moi-e  than  80  per  centum  shall  be  ex- 

6  pended  for  compensation  of  personnel  earnuig  at  a  rate  of 

7  $10,000  per  year  or  greater,  or  its  equivalent. 

8  "(,S)   No  payments  shall  be  made  for  the  purposes  of 

9  this  subsection  for  any  fiscal  year  unless  and  until  the  Admin- 

10  isbrator  finds  that  the  grantee  will  have  available  during  that 

11  fiscal  year  for  expenditure  from  non-Federal  sources  for  the 

12  purposes  of  this  subsection  not  less  than  the  total  amount 
1^  actually  expended  by  such  gmntee  for  such  pui-poses  from 
1'^  such  sources  during  the  fiscal  year  ending  June  30,  1972, 
1^  plus  an  amount  equal  to  not  less  than  the  non-Federal  share 
1^  of  the  costs  Nvibh  respect  to  which  payment  pursuant  to  this 
^^  subsection  is  sought." 


"Parole  Improvement  and  Procedures  Act  of  1972"  bills,   identical  to 
H.R.   13118,  were  introduced  as  follows: 

H.R.  13142,    Mrs.    Abzug 

.     H.R.  13319,    Mr.    Dellums 

:  H.R.  13335,    Mr.    Mitchell 

H.R.  14553,    Mr.    Mazzoli 

H.R.  14708,    Mr.    Rodino 
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92d  congress 

2i)  Session 


H.  R.  1 3230 


IN  THE  HOUSE  OF  EEPEESENTATIVES 

FrmirAnr  17,1072 

Ml-.  ]\IiKV\  introdiicod  the  followinjr  bill;  which  was  referred  to  the  Coiu- 
niitteo  on  the  Judiciary 


A  BILL 

To  reform  parole  procedures  for  adult  and  youtlifnl  olTeuders. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  4202  of  title  1 8,  United  States  Code,  is  amended 

4  to  read: 

5  "A  Federal  prisoner,  other  than  a  juvenile  delinquent 

6  or  a  committed  youth  offender,  wherever  confined  and  serv- 

7  in^  a  definite  term  or  tenns  of  over  one  hundred  and  eighty 

8  days,  whose  record  shows  that  he  has  obsei-ved  the  mles 

9  of  the  institution  in  which  he  is-  confined,  may  be  released 

10  on  parole  at  suoh  time  as  the  Board  of  Parole  may  deter- 

11  mine,  except  as  provided  in  section  4208  of  title  18,  United 

12  States  Code." 

I 
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1  Sec.  2.  Snlvscction    (a)    of   soction   4208   of  title    18. 

2  United  St.-ites  ( 'ode,  is  :mu'iuled  t(»  read: 

[\  *'  (a)    I'poii  eiiteiiu»>-  a  judgment  of  convietvon,  the  court 

4  having  jiinsdiction  to  ini]:()se  sentence,  when  in  its  ophilon 

,")  ilie  ends  of  justice  and  best  interests  of  the  public  recpiirc 

G  that  the  individual  be  sentenced  to  imprisonment  for  a  temi 

7  exceeding  one  year,  shall  designate  in  the  sentence  of  im- 

8  prisonment  imposed  a  minimum  term  at  the  expiration  of 

9  which  the  prisoner  will  become  eligible  for  parole,  which 
10  term  may  be  less  than,  but  shall  not  be  more  than,  one-third 
3 1  of  tihe  maximum  sentence  imposed  by  the  court." 

12  Sec.  3.  Subsection    (c)    of  section  5017   of  title   18, 

13  United  States  Code,  is  amended  to  read  as  follows: 

14  "  (c)   A  youth  offender  committed  under  section  5010 

15  (b)    of  this  chapter  shall  be  conditionally  released  under 

16  supervision  on  or  before  the  expiration  of  tw^o-thirds  of  the 

17  maximum  term  authorized  by  law  for  the  offense  or  offenses 

18  of  which  he  staiids  convicted  and  shall  be  unconditionally 

19  discharged  on  or  before  the  expiration  of  that  maximnm  tenn, 

20  i)ut  in  any  event  the  conditional  release  shall  occur  within 

21  four  years  from  the  date  of  his  conviction  and  the  uncondi- 

22  tional    discharge    within   six   years   from   the   date   of   his 

23  cimviction." 

24  Sec.  4.  Soction   5817(b)    of  title    18,   United   States 

25  Code,  is  amended  by  deleting  the  words  "at  the  expiration 
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1  Sec.  5.  Section    4082  (o)     of    title    18,    United    States 

2  Code,  is  amended  hy  ueleiin<>-  ilie  wofds  "coniuiitted  lo  tlie 

3  National  Training  Schoul  i'oi-  ]>oys"  and  inserting  in  lieu 
i  tlieieol'  a  ctamna  tuUovved  by  '  including-  juveniles". 

o  Sec.  6.  Section  5017  of  title   18,  United  States  Code, 

'j  is  amended  by  adding: 

7  "  (f)    The  Attorney  (ieneral  shall  give  any  committed 

8  youth  olTeiuler  credit  toward  his  ctaulitional  release  and  un- 
y  O(»uditional  discharge  dates  for  any  days  spent  in  custody  in 

10  connection  with  the  o!Yense  or  acts  for  which  he  has  been 

11  connnitted." 

12  Si:o.  7.  Section  aO-'M  of  title  18,  United  States  Code, 
1-j  is  amended  by  adding: 

14  "The  Attorney  Gener.*.!  shall  give  any  juvenile  delin- 

15  quent  conmiitted  under  this  section  credit  toward  his  com- 
Ifi  mitment  for  any  days  spent  in  custody  in  connection  with 
17  the  offense  or  acts  foi-  which  he  was  adjudged  a  dehnquent." 
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92d  CONGEESS 
2dSe88ion 


H.  R.  13293 


m  THE  HOUSE  OF  REPKESENTATIVES 

February  22, 1972 

Mr.  Railsback  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  promote  more  eflfective  operations  and  management  of  the 
Federal  corrections  system  by  reorganizing  certain  functions 
and  creating  new  organizations,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  this  Act  may  be  Cited  as  the  ''Federal  Corrections 

4  Reorganization  Act". 

5  (b)(1)  The  Congress  hereby  declares  that  a  reorganiza- 

6  tion  of  the  Federal  departments  and  agencies  dealing  with 

7  parole,  probation,  and  other  activities  relating  to  the  disposi- 

8  tion  of  Federal  offenders  is  necessary  to  insure  a  unified  and 

9  coordinated  approach  to  the  rehabilitation  of  such  offenders, 
10  and  the  protection  of  society. 

I 
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1  (2)    The  Congress  further  declares  that  the  Federal 

2  Goveniment  has  primaiy  responsibility  for  formulating  co- 

3  ordinated  Federal  corrections  policies  with  regard  to  prison 

4  construction,  the  appointment  and  training  of  corrections  per- 

5  sonnel,  pretrial  and  posttrial  release  programs,  alternatives 

6  to  incarceration,  the  establishment  of  a  national  clearinghouse 

7  and  study  center  for  corrections  and  other  such  activities. 

8  (3)   The   Congress  further  declares   that   the   Federal 

9  Government  has  a  responsibility  in  recommending  standards 

10  and  guidehnes  to  States  for  the  operation  of  programs  con- 

11  ceming  State  correctional  facilities,  and  the  treatment  of 

12  State  offenders. 

13  TITLE  I— FEDERAL  CORRECTIONS  ADVISORY 

14  COUNCIL 

15  establishment;  composition 

16  Sec.  101.   (a)   There  is  hereby  established  the  Federal 

17  Corrections  Advisory  Council  (hereinafter  referred  to  in  this 

18  Act  as  the  "Council")   which  shall  consist  of  the  following 

19  members : 

20  (1)   Two  members  who  shall  be  former  inmates  of 

21  Federal  correction  institutions ; 

22  (2)   Two  members  who  shall  be  criminologists; 

23  (3)  One  member  who  shall  be  an  attorney; 

24  (4)  One  member  who  shall  be  a  former  or  retired 

25  judge  of  a  Federal  court; 
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1  (5)    Two  members  who  shall  be  involved  in  law 

2  enforcement ; 

3  (6)   Two  members  who  shall  be  sociologists; 

4  (7)   Two  members  who  shall  be  psychologists; 

5  (8)   One  member  who  shall  be  appointed  on  the 

6  basis   of  his  knowledge   and   interest   in   the   field   of 

7  corrections ; 

8  (9)   One  member  representing  the  communications 

9  media ; 

10  (10)   Director  of  the  Federal  Bureau  of  Prisons 

31  (ex  officio  member)  ; 

12  (11)   Administrator  of  Law  Enforcement  Assistance 

13  Administration  (ex  officio  member)  ; 

14  (12)  Attorney  General  of  the  United  States   (ex- 

15  officio  member)  ; 

16  (13)   Associate  Justice  of  the  Supreme  Court   (ex 

17  officio  member) ,  who  shall  be  designated  by  the  Chief 

18  Justice  of  the  United  States; 

19  (14)   Secretary  of  Health,  Education,  and  Welfare 

20  (ex  officio  member)  ; 

21  (15)    Secretary  of  Labor    (ex  officio  member)  ; 

22  (16)    Director  of  the  Office  of  Management  and 

23  Budget  (ex  officio  member)  ;  and 

24  ( 17 )   Chairman  of  the  Federal  Circuit  Offender  Dis- 

25  position  Board  (ex  officio  member) . 
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1  (b)   The  Council  shall  elect,  from  among  its  members, 

2  one  member  to  serve  as  Chairman.  The  Council  may  appoint 

3  and   fix   the   compensation   of   a   Director    (who   shall   be 

4  responsible  for  the  administrative  duties  of  the  Council)  and 

5  such  other  staff  personnel  as  it  deems  necessary. 

6  (c)   Members  of  the  Council  designated  in  clauses   (1) 

7  through    (9)    of  sul)scction    (a)    of  this  section  shall  l)c  ap- 

8  pointed  by  the  President  of  the  United  States,  by  and  with 

9  the  advice  and  consent  of  the  Senate,  and  shall  serve  for 

10  terms  of  five  years,  except  that  of  such  members  first  ap- 

11  pointed,  two  shall  serve  for  terms  of  one  year,  two  shall  serve 

12  for  t(M'ms  of  two  years,  two  shall  serve  for  terms  of  three 
1"^  years,  two  shall  serve  for  terms  of  four  years,  and  one  shall 
^"^  serve  for  a  term  <)f  five  years,  as  designated  by  the  President 
1"^  at  the  time  such  appointments  are  made.  Members  shall  be 
1^  el i glide  for  reappointment. 

1'^  (d)  (1)   Members  of  the  Coimcil  designated  in  clauses 

18  (1)    through    (9)    of  subsection    (a)    of  this  section  shall 

1^  receive   compensation   at   the  rate   of  $100  for  each   day 

20  on  which  they  are  engaged  in  the  performance  of  duties 

21  of  the  Council,  and  shall  be  entitled  to  reimbursement  for 

22  travel,  subsistence,  and  other  necessary  expenses  reasonablly 
incurred  in  the  perfonnance  of  the  duties  of  the  Council. 

(2)    Members  of  the  Council  serving  ex  officio  shall 
serve  as  members  of  the  Council  without  additional  compen- 
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1  sation,   but  shall  be  entitled  to  reimbursement  for  travel, 

2  subsistence,   and   other  necessary  expenses  reasonably  in- 

3  curred  in  the  performance  of  the  duties  of  the  Council. 

4  (e)    The  first  meeting  of  the  Council  shall  be  called 

5  by  the  Attorney  General  of  the  United  States. 

6  PUEPOSE  OF  COUNCIL 

7  Sec.  102.  It  shall  be  the  purpose  of  the  Council — 

8  (1)   to  exercise  an  investigative  and  advisory  role 

9  in  the  oversight  and  direction  of  the  Federal  corrections 

10  system ; 

11  (2)    to  recommend  standards  and  guidelines  for 

12  States  to  meet  before  being  eligible  to  receive  grants 

13  under  any  Federal  program  involving  State  law  en- 

14  forcement  and  correction  agencies;  and 

15  (3)  to  serve  as  a  clearinghouse  for  study,  planning, 

16  and  dissemination  of  information  in  the  field  of  cor- 

17  rections. 

18  FUNCTIONS  OF  COUNCIL 

19  Sec.   103.    (a)    The  Council  shall  recommend  to  the 

20  courts  of  the  United  States  and  other  appropriate  Federal 

21  instrumentalities  and  officers,  guidelines  and  standards  for — 

22  (1)    the  training  and  appointment  of  correctional 

23  employees  within  the  Federal  system; 

24  (2)   the  design  of  the  physical  plan  and  facilities 
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1  of   Federal   prisons    and   the   replacement    of   existing 

2  Federal  correctional  institutions; 

3  (3)    the  operations  of  all  Federal  correctional  in- 

4  stitutions ; 

5  (4)    pretrial  and  posttrial  release  programs; 

6  ( 5 )  the  operation  of  the  Bureau  of  Prisons ;  and 

'^  (6)   States  to  meet  as  a  condition  of  eligibility  for 

8  Federal  grants  which  may  be  made  b}^  the  Law  En- 

9  forcement  Assistance  Administration,  or  any  other  Fed- 

10  eral  instrumentalit}'  when  such  grant  has  a  substantial 

11  relationship    to    corrections,    pretrial    release,    posttrial 

12  release,  or  alternatives  to  incarceration. 

13  (b)  The  Council  shall  establish  an  information  and  study 

14  center  for — 

15  (1)  the  collection,  evaluation,  and  dissemination  to 

16  appropriate  Federal,  State,  or  private  organizations  of 

17  information  relating  to  corrections  and  corrections  re- 

18  form; 

19  (2)  the  training  of  personnel  in  the  field  of  Federal 

20  and  State  corrections,  including  parole  and  probation 

21  personnel ; 

22  (3)   conducting  seminars  for  attorneys,  judges,  ad- 

23  ministrators,  Federal  and  State  correctional  oflRcials,  ex- 

24  offenders,  and  students  of  the  correctional  system; 

2^^'  (4)    the   study,    analysis,    and   encouragement    of 
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i  plans  and  projects  relating  to  corrections  submitted  or 

2  reconniiended  by  piivate  organizations; 

•^  (o)    tlie  de^•elopment  of  a  plan  which,  if  adopted, 

4  would  reorganize  the  Federal  corrections  system  in  a 

5  mamier  which,  ^^  ithin  the  five-j-ear  period  following  the 
^  date  of  the  enactment  of  this  Act,  would  give  the  Fed- 
7  eral  courts  maximum  flexibility  in  deciding  upon  the 
^  disposition  and  treatment  of  Federal  offenders,  and 
^  which  would  give  the  District  Court  Disposition  Boards 

^^  and  Federal  prison  authorities  maximum  flexibility  with 

11  respect  to  disposition  and  treatment ;  and 

■'-^  (6)   the  study  of  plans  and  petitions  from  Federal 

l"^'  i)risoners  and  ex-ollfenders. 

14  (c)  The  Council  shall  submit  annually  to  the  President 

15  of  the  United  States,  the  Chief  Justice  of  the  United  States, 

16  and  the  Congrt-ss  (through  the  Committees  on  Government 
1'''  Operations,  Appropriations,  and  Judiciary  of  the  Senate  and 
1^  House  of  Representatives)  a  public  report  which  shall— 
1'-  ( 1 )  examine  the  effectiveness  of  the  various  Federal 
2^^  programs  and  activities  i-elating  to  the  field  of  correc- 
^1  tions ; 

(2)   review  and  assess  other  programs  in  the  field 

"''  of  corrections   which  are  unique   or  otherwise   of   na- 

9  1 

tional  significance; 

or; 

(o)   recommend  legislative  action  to  the  Congress, 
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1  and  recommend  to  the  President  and  the  Chief  Justice 

-  administrative  actions  which  could  be  taken  by  the  ex- 

^  ecutivc  and  judicial  branches,  to  improve  the  system  of 

4  coiTCctions ; 

5  (4)  comment  specifically  on  the  implementation  of 

6  the  recommendations  of  the  so-called  Wickersham  Com- 
'^  mission  (the  National  Commission  on  Law  Observance 
8  and  Enforcement — 1931),  and  the  report  of  the  Presi- 
^  dent's  Commission  on  Law  Enforcement  and  Adminis- 

10  tration  of  Justice — "The  Challenge  of  Crime  in  a  Free 

^  1  Society" ;  and 

12  (5)    comment  specificalh^  on  the  introduction  of 

^■^  legislation  to  establish  academies  for  correctional  officers 

1^  training  on  either  a  national  or  regional  basis. 

1^  (d)   In  carrying  out  its  functions  under  this  Act,  the 

1^  Council  shall  insure  the  coordination  and  integration  of  pol- 

1'  icies  and  programs  respecting  the  disposition,  treatment,  and 

^°  rehabilitation  of  offenders  on  the  Federal  and  State  levels. 

1^  (e)   The  Council  shall  assist  in  the  development  of  fund- 

20  ing  requests  for  all  Federal  instnimentalities  which  participate 
in  or  contribute  to  the  areas  of  correction  and  the  rehabilita- 

99       • 

tion  of  offenders,  and  shall,  upon  request,  be  available  to 

no 

advise  the  Congress  on  matters  involving  the  allocation  of 

24 

Federal  (resoiiirces  in  such  areas. 

(f )   An}^  vacancy  in  the  membership  of  the  Council  shall 


63 


9 

1  not  alicct  its  powers  and  shall  be  filled  in  the  same  maimer  as 

2  the  origuial  appointment  was  made. 

3  (g)   The   Council  may  establish  sucli  temporary  task 

4  forces  as  it  ma}'  deem  necessary. 

5  (h)    The  ( 'onncil  is  anthori/ed  to  enter  into  contracts  or 

6  other  arrangements  for  goods  or  services,  with  public  or  pii- 

7  vate  profit  orgiUiizations,  to  assist  it  in  carrying  out  its  duties 

8  and  functions  under  this  Act. 

9  TITLE  II— FEDERAL  CIRCUIT  OFFENDER  DISPO- 

10  SITION  BOARD 

11  ESTAllLISIIMENT :    COMPOSITION 

12  Sec.  201.    (a)   There  is  hereby  established  the  Federal 

13  Circuit  Offender  Disposition  Board   (hereinafter  referred  to 

14  in  this  Act  as  the  "Circuit  Board"),  which  shall  be  com- 

15  posed  of  eleven  members  appointed  by  the  President  of  the 

16  United  Stjitcs,  l)y  and  with  the  advice  and  consent  of  the 
1'^  Senate,  and  who  shall  represent  diverse  hackgi-ounds,  in- 

18  chiding,  but  not  limited  to,  the  fields  of  correction,  psychia- 

19  try,  psychology,  sociology,  law,  medicine,  education,  and  vo- 

20  carional  training.  Such  members  shall  serve  for  terms  of  four 

21  years,  except  that,  of  the  members  first  appointed,  three  shall 

22  serve  for  terms  of  one  year,  three  shall  serve  for  terms  of  two 

23  years,  three  shall  serve  for  temis  of  three  years,  and  two 

24  shall  serve  for  tenns  of  four  years,  as  designated  by  the 

25  President  at  the  time  of  their  appointment,  each  member 
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1  skall  be  designated  by  the  President  to  represent  a  specific 

2  judicial  cbcuit.   The  Attorney  General  shall  call  the  first 

3  meeting  of  the  Circuit  Board  within  six  months  of  enact- 

4  ment. 

5  (b)  The  President  shall  designate  one  of  the  members  of 

6  the  Board  as  Chairman  and  shall  delegate  to  him  the  neces- 

7  sary  administrative  duties  and  responsibilities.  The  Chair- 

8  man  shall  represent  the  Circuit  Board  on  the  Council.  The 

9  Circuit  Board  is  authorized  to  appoint  and  fix  the  compcusa- 

10  tion  of  such  employees  as  it  determines  necessary  to  carry 

11  out  its  duties  under  this  Act. 

12  (c)  Members  of  the  Board  shall  receive  compensation  at 

13  the  rate  of  $100  |j^r  each  day  on  which  they  are  engaged  in 

14  the  performance  of  the  duties  of  the  Board,  and  shall  be  en- 

15  titled  to  reimbursement  for  travel,  subsistence,   and  other 

16  necessary  expenses  reasonably  incurred  in  the  performance 

17  of  the  duties  of  the  Board. 

18  (d)   The  Circuit  Board  is  authorized  to  enter  into  con- 

19  tracts  or  other  arrangements  for  goods  or  services,  with  pub- 

20  lie  or  private  profit  organizations,  to  assist  it  in  carrying  out 

21  its  duties  and  functions  under  this  Act. 

22  FUNCTIONS 

23  Sec.  202.  It  shall  be  the  function  of  the  Circuit  Board 

24  to  fonnulate,  promulgate,  and  oversee  a  national  policy  on 

25  the  treatment  of  offenders  under  the  jurisdiction  of  any  court 
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1  of  the  United  States  on  the  basis  of  a  charge  of  having  vio- 

2  lated  any  of  the  laws  of  the  United  States.  In  carrying  out 

3  such  function,  the  Circuit  Board  shall,  among  other  things — 

4  ( 1 )  recommend  sentencing  guidelines  and  standards 

5  for  the  United  States  courts,  and  provide  periodic  review 

6  thereof; 

7  (2)  establish  guidelines  and  standards  for  the  United 

8  States  courts  in  probation,  parole,  or  other  forms  of  re- 

9  lease  of  offenders ; 

10  (3)  hear  appeals  by  offenders  denied  parole  on  the 

11  sole  ground  that  a  District  Board  deviated  from  the  estab- 

12  lished  national  guidelines  and  standards  estabUshed  pur- 

13  suant  to  clause  (2)  of  this  section; 

14  (4)   assist  and  advise  the  Council  in  determining 

15  overall  Federal  correction  policy ; 

16  (5)  assign  to  each  member  of  the  Board  the  respon- 

17  sibility  of  overseeing  the  direction  and  operation  of  the 

18  various  District  Boards  within  the  circuit  which  such 

19  member  represents;  and 

20  (6)   assign  each  member  of  the  Board  the  respon- 

21  sibility  of  notifying  the  President  of  the  United  States 

22  of  any  vacancty  on  the  various  District  Boards  within 

23  the  circuit  which  such  member  represents. 
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1  llliPOKTS 

2  Sec.  203.  The  Board  shall,  not  less  than  annually,  make 

3  a  written  report  to  the  Attorney  General  concerning  the 

4  carrying  out  of  its  functions  and  duties  under  this  Act. 

5  TITLE  III— DISTEICT  COURT  DISPOSITION 

6  BOARDS 

'^  establishment;  composition 

8  Sec.   301.    (a)    There   is  hereby   established  in   each 

^  judicial  district  a  District  Court  Disposition  Board    (herein- 

^^  after  referred  to  in  this  Act  as  the  "District  Board") ,  which 

^^  shall  be  composed  of  not  less  than  five  members  appointed 

^^  by  the  President  of  the  United  States,   by  and  with   the 

■^^  advice  and  consent  of  the  Senate,  and  representing  diverse 

I'l  backgrounds,  including,  but  not  limited  to,  the  fields  of  cor- 

15  rection,   psychiatry,   psychology,   sociology,   law,   medicine, 

16  education,  and  vocational  training.  Such  members  shall  serve 

17  terms  of  six  years  and  shall  be  eligible  for  reappointment. 

18  The  Board  shall  elect,  from  among  its  members  one  mem- 

19  her  to  serve  as  Chairman.  The  Board  may  appoint  and  fix 

20  the  compensation  of  such  employees  as  it  determines  arc 

21  necessary  to  carry  out  its  duties  under  this  Act.  The  Attorney 

22  General  shall  call  the  first  meeting  of  each  District  Board. 

23  (b)    Each  member  of  a  District  Board  shall  be  com- 

24  pensated  in  an  amount  equal  to  $  per  annum,  and 

25  shall  be  entitled  to  reimbursement  for  travel,  subsistence, 
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1  and  other  necessary  expenses  reasonably  incurred  in  the  per- 

2  formance  of  the  duties  of  the  Board. 

3  (c)   Each  District  Board  may  establish  such  units  as  it 

4  determines  necessary,  which  may  include  an  investigation 

5  unit,  a  pretrial  evaluation  unit,  a  presentence  unit,  a  youthful 

6  offender  unit,  and  a  narcotics  and  alcohol  unit.  Each  unit 
'^  shall  consist  of  such  members  as  shall  be  determined  by  the 
8  Board.  Each  unit,  with  the  approval  of  the  Board,  shall  be 
^  authorized  to  appoint  and  fix  the  compensation  of  such  em- 

^^  ployees  as  it  determines  are  necessary  to  carry  out  its  duties. 

^1  (d)  Immediately  following  the  arraignment  of  a  person 

^^  charged  with  a  Federal  offense,  that  person's  case  shall  be 

^^  assigned  to  the  District  Board,  which  shall — 

14  (1)  investigate  the  defendant's  background,  family 
1^  ties,  relationship  with  the  community,  employment 
1^  history,  and  the  circumstances  surrounding  the  alleged 
^^  offense,  and  other  information  which  it  deems  pertinent ; 

15  (2)  recommend,  if  indicated,  mental  observation,  or 
^^  medical  observation  for  problems  such  as  alcoholism, 
^^  drug  addiction  or  other  mental  or  physical  disabilities; 

^^  and 

^^  (3)    submit,  within  thirty  days  of  arraignment,  a 

^^  written  report  to  the  counsel  of  record  for  such  defend- 

^^  ant,  and  the  office  of  the  United  States  attorney  having 

25 

jurisdiction  over  the  case. 
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1  (e)   The  report  shall  set  forth  the  lindings  aud  conclu- 

2  sions  of  the  District  Board,  including  its  conclusions  as  to 

3  any  physical,  mental,  social  economic,  or  other  problems  of 

4  the  defendant  and  shall  recommend  whether  and  what  type 

5  of  diversion  of  the  defendant  from  the  criminal  justice  system 

6  of  prosecution  is  desirable.  The  report  shall  be  made  part  of 

7  the  permanent  record  of  the  defendant's  case. 

8  (f)  The  report  shall  be  the  basis  for  discussion  between 

9  the  United  States  attorney  and  counsel  of  record  for  the 

10  defendant  at  a  formal  precharge  conference,  during  whicli 

11  the  report  and  alternatives  to  prosecution  shall  be  considered. 

12  If  the  United  States  attorney  and  counsel  for  the  defendant 

13  agree  that   diversion   of  the   defendant  from   the   criminal 

14  prosecution  system  would  be  desirable,  and  an  appropriate 

15  authorized  diversion  program  exists,  then  the  charges  against 

16  the  defendant  shall  be  suspended  for  up  to  twelve  calendar 

17  months,  subject  to  the  defendant  agreeing  to  participate  in 

18  that  program.  The  Board  shall  file  with  the  court  a  state- 

19  ment  of  the  date  the  defendant  has  commenced  participa- 

20  tion  in  the  program.  The  United  States  attorney  shall  make 

21  periodic  reviews  as  to  the  progress  of  the  defendant  while 

22  participating  in  the  program.  If  the  United  States  attorney 

23  is  not  satisfied  with  the  defendant's  progress,  he  may  resume 

24  prosecution  of  the  charges  by  filing,  within  one  year  after 

25  the  defendant  commenced  participation  in  the  program,  a 


69 


15 

1  statement  of  intention  to  resume  prosecution,  which  shall 

2  include  the  reasons  for  resumption  of  prosecution.  If  the 

3  United  States  attorney  does  not  file  a  timely  statement  of 

4  intention  to  resume  prosecution  of  the  charges  against  the 

5  defendant,  the  charges  shall  be  permanently  dismissed.  The 

6  statement  of  intention  by  the  United  States  attorney  to  re- 

7  sume  prosecution  shall  be  included  in  the  record  of  the  case. 

8  (g)   If  a  defendant  is  prosecuted  for,  and  convicted  of, 

9  a  Federal  offense,  the  court  shall  refer  the  record  of  the 

10  case  to  the  appropriate  District  Board  for  review  and  con- 

11  sideration  prior  to  sentencing.   The  Board  shall   examine 

12  and  review  the  record,  the  pretrial  evaluation  report  and 

13  other  pertinent  information  concerning  the  case,  including 

14  the  recommendations  of  counsel  for  the  defendant.  Within 

15  thirty  days  after  receiving  the  record,  the  Board  shall  file 

16  a  written  report  with  the  court,  the  counsel  for  the  defend- 

17  ant,    and   the   United   States   attorney.    Such   report    shall 

18  include — 

19  (1)    the    sentence   recommended   by    the    Board, 

20  which  may  be  a  suspended  sentence,   probation,   hn- 

21  prisonment,   or  any  alternative  authorized  by  law  to 

22  imprisonment ; 

23  (2)   the   reasons  for  the  sentence   recommended; 

24  and 

25  (3)   if  imprisonment  is  recommended — 
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1  (A)  the  reason  imprisonment  is  recommended 

2  (such  as  for  reasons  of  pimishment,  deterrence,  or 

3  rehabilitation)    and   what   alternatives   were   con- 

4  sidered  as  inapplicable,  and  the  reasons  therefor; 

5  (B)   the  term  of  imprisonment  recommended 

6  and  the  institution  or  facility  in  which  the  imprison- 
"^  ment  is  recommended  to  be  carried  out;  and 

8  (C)  the  goals  for  the  offender  to  attain  while  so 

^  imprisoned   which,    when   attained,    should   entitle 

10  him  to  parole,  but  the  goals  may,  from  time  to 

•^^  time,  be  revised  by  the  District  Board. 

^^  (ti)   If  the  court  deteraiines  not  to  follow  the  recom- 

•^3  mendations  of  the  District  Board,  it  shall  so  state  in  wi-iting 

^^  along  with  the  reasons  therefor,  and  the  purposes  and  goals 

^^  of  its  sentence. 

1^  (i)   The  District  Board  shall  carry  out,  with  respect  to 

1'^  a  defendant  who  has  been  sentenced,  the  functions  relating 

•^^  to  probation,  parole,  or  other  form  of  release    (as  the  case 

^^  may  be)  transfen-ed  to  the  Board  pursuant  to  section  401  of 

20  this  Act.  In  carrying  out  those  functions,  the  District  Board 

21  shall  hold  an  annual  hearing  with  respect  to  each  offender 

22  who  has  been  sentenced  to  imprisonment.  In  the  hearing, 
2^  all  pertinent  information  concerning  the  offender  shall  be- 
^^  reviewed  with  a  view  to  determining  the  progress  of  the 
-""*  ()<Tori'a('r  in  attaining  the  goals  esta))lished  for  him  by  the 
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1  District  Board.  At  the  hearing  the  offender  shall  have  the 

2  right  to  be  represented  hy  counsel,  to  submit  evidence,  and 

3  to  cross-examine  v^itnesses.  Within  fourteen  days  following 

4  the  conclusion  of  the  hearing,  the  Board  shall  make  its  de- 

5  termination  as  to  whether  the  offender  should  be  released 

6  on  parole  or  other  authorized  alternative  action  taken.  A  de- 

7  termination  by  the  Board  to  authorize  release  on  parole  of 

8  an  offender  eligible  for  parole  shall  be  accompanied  by  a 

9  statement  of  the  conditions  of  parole.  If  the  Board  determines 

10  that  an  offender  who  is  not  eligihle  for  parole  should  be  re- 

11  leased  on  parole,  it  shall  recommend  to  the  appropriate  court 

12  that  the  sentence  of  the  offender  be  reduced  so  that  the  of- 

13  fender  may  be  so  released,  or  that  an  authorized  alternative 

14  disposition  be  made.  Within  fourteen  da5''S  after  the  determi- 

15  nation,  the  District  Board  shall  submit  to  the  offender  and 

16  to  the  appropriate  court  a  written  report  containing  the 

17  decision  of  the  Board  and  the  reasons  therefor,  including  the 

18  views  of  the  Board  with  respect  to  the  goals  the  offender  has 

19  attained  and  the  goals  he  has  not  yet  attained. 

20  (j)  A  quorum  for  any  hearing  held  pursuant  to  subsec- 

21  tion  (i)  shall  be  not  less  than  three  members  of  the  District 

22  Board. 

23  (k)   The  decision  of  the  District  Board  may  be  appealed 

24  to  the  Circuit  Board  by  the  offender  affected  by  the  decision 

25  solely  on  the  basis  that  the  District  Board,  in  conducting  the 
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1  hearing,  failed  to  follow  the  standards  and  guidehnes  estab- 

2  Hshed  by  the  Circuit  Board  pursuant  to  section  202(2)   of 

3  this  Act.  Nothing  in  this  section  shall  be  construed  as  abridg- 

4  ing  the  right  of  an  offender  to  appeal  a  sentence  to  the  Fed- 

5  eral  courts. 

6  (1)    The  District  Boards  are  authorized  to  enter  into 

7  contracts  or  other  arrangements  for  goods  or  services,  with 

8  public  or  private  profit  organizations  to  assist  them  in  carry- 

9  ing  out  its  duties  and  functions  under  this  Act. 

10  TITLE  IV— TRANSFER  OF  FUNCTIONS 

11  paeole;  probation 

12  Sec.  401.  There  are  hereby  transferred  to  the  District 
ly  Boards  estabhshed  by  this  Act  all  functions  which  were 

14  carried  out  immediately  before  the  effective  date  of  this 

15  section — 

16  (1)  by  the  Federal  Board  of  Parole; 

17  (2)  by  any  United  States  court  relating  to  the  ap- 

18  pointment  and  supervision  of  probation  officers ; 

19  (3)   by  the  Attorney  General  relating  to  the  pre- 

20  scribing  of  duties  of  probation  officers;  and 

21  (4)  by  the  Director  of  the  Administration  Office  of 

22  the  United  States  Courts  relating  to  probation  officers 

23  and  the  operation  of  the  probation  system  in  the  United 

24  States  courts. 
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1  MISCELLANEOUS 

2  Sec.  402.   (a)  With  respect  to  any  function  transferred 

3  by  this  title  and  exercised  after  the  effective  date  of  this 

4  section,  reference  in  any  other  Federal  law,  rule,  or  regula- 

5  tion  to  any  Federal  instrumentality  or  officer  from  which 

6  or  whose  functions  are  transferred   by   this   Act   shall   be 

7  deemed  to  mean  the  instrumentality  or  officer  m  which  or 

8  whom  such  function  is  vested  by  this  Act. 

9  (b)    In  the  exercise  of  any  function  transferred  by  this 

10  Act,  the  appropriate  officer  of  the  District  Board  to  which 

11  such  functions  were  so  transferred  shall  have  the  same  au- 

12  thority  as  that  vested  in  the  officer  exercising  such  function 
lo  immediately  preceding  its  transfer,  and  such  officer's  actions 

14  in  exercising  such  functions  shall  have  the  same  force  and 

15  effect  as  when  exercised  by  such  officer  having  such  function 

16  prior  to  its  transfer  by  this  title. 

17  ((•)    All  i)crsomiel    (other  than  members  of  the  Board 

18  of  Parole),  assets,  liabilities,  property,  and  records  as  are 

19  determined  by  the  Director  of  the  Office  of  Management  and 

20  Budget  to  be  employed,  held,  or  used  primarily  in  connection 

21  with  any  function  transfeiTed  by  this  title  are  hereby  trans- 

22  ferrcd  to  the  District  Boards  in  such  manner  and  to  such 

23  extent  as  the  said  Director  shall  prescribe.  Such  personnel 

24  shall  be  transferred  in  accordance  with  applicable  laws  and 

25  regulations  relating  to  the  transfer  of  functions. 

95-263  O  -  73  -  pt.    7A  --  6 
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1  (d)   Elective  on  the  effective  date  of  section  401   of 

2  this  Act,  the  Board  of  Parole  shall  lapse. 

3  (e)   As  used  in  this  Act,  the  term  ''function"  includes 

4  powers  and  duties. 

5  EFFECTIVE  DATE 

6  Sec.  403.  Sections  102,  103,  202,  subsections  (d) ,  (e) , 
^  (0.    (g).    (b),    (i),    (j),  and    (k)    of  section  301,  and 

8  sections  401  and  402  of  this  Act  shall  take  effect  upon  the 

9  expiration  of  the  one  hundred  and  twenty  day  period  follow- 

10  ing  the  date  of  the  enactment  of  this  Act.  All  other  provi- 

11  sions  of  this  Act  shall  take  effect  upon  the   date   of  its 

12  enactment. 

13  DEFINITION 

14  Sec.  401.  As  used  in  this  Act,  the  term  "State"  in- 

15  eludes    the    District    of   Columbia,    the   Commonwealth   of 

16  Puerto  Rico,  the  Virgin  Islands,  and  Guam. 

17  AUTHORIZATIONS 

18  Sec.  405.   (a)   On  and  after  the  date  of  the  enactment 

19  of  this  Act,  all  moneys  received  by  any  court  of  the  United 

20  States  as  fines,  penalties,  forfeitures,  and  otherwise  shall  be 

21  deposited  in  the  Treasury  to  the  credit  of  Federal  Circuit 

22  Offender  Disposition  Board  and  shall  be  available  for  carry- 

23  ing  out  the  purposes  of  this  Act. 
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1  (b)    There   are   authorized   to   be   appropriated   ?nch 

2  sums  as  may  be  necessary  in  addition  to  those  available 

3  pursuant  to  subsection   (a)   of  this  section  to  carry  out  the 

4  provisions  of  this  Act. 
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H.  R.  12908 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  3,1972 

Mr.  Chappell  introduced  the  following  bill ;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  amend  certain  provisions  of  chapter  311  of  title  18,  United 
States  Code,  relating  to  parole. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 
3.    That  section  4202  of  title  18,  United  States  Code,  is  amended 

4  to  read  as  follows: 

5  «§  4202.  Prisoners  eligible 

6  "A  Federal  prisoner,  other  than  a  juvenile  delinquent 
'7    or  a  conunitted  youth  offender,  wherever  confined  and  serv- 

8  ing  a  definite  term  or  terms  of  over  one  hundred  and  eighty 

9  days,  may  be  released  on  paxole  after  serving  one-third  of 
1^  such  term  or  terms  or  after  serving  one  year,  whichever  is 
11  the  lesser,  except  that  in  the  case  of  any  such  Federal  prisoner 

I— O 
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1  serving  a  life  sentence,  such  prisoner  may  be  released  on 

2  parole  after  serving  fifteen  years  of  such  sentence." 

3  Sec.  2.  Subsection    (a)    of  section  4203   of  title   18, 

4  United  States  Code,  is  amended  to  read  as  follows : 

5  "  (a)  If  it  appears  to  the  Board  of  Parole  from  a  report 

6  and  recommendation  by  the  proper  institutional  officers  or 

7  upon  application  by  a  prisoner  eligible  for  release  on  parole, 

8  that  such  prisoner  has  obser^^ed  the  rules  of  the  institution 

9  to  which  he  is  confined,  that  he  has  made  positive  efforts 

10  toward  his  own  rehabilitation,  that  there  is  a  reasonable 

11  probability  that  he  will  live  and  remain  at  liberty  without 

12  violating  the  law,  and  if  in  the  opinion  of  the  Board  such  re- 

13  lease  is  not  incompatible  with  the  welfare  of  society,  the 

14  Board  may  in  its  discretion  authorize  release  of  such  prisoner 

15  on  parole. 

16  "Such  parolee  shall  be  allowed,  in  the  discretion  of  the 

17  Board,  to  return  to  his  home,  or  to  go  elsewhere,  upon  such 

18  terms  and  oonditions,  including  personal  reports  from  such 

19  paroled  person,  as  the  Board  shall  prescribe,  and  to  remain, 

20  while  on  parole,  in  the  legal  custody  and  under  the  control 

21  of  the  Attorney  General,  until  the  expiration  of  the  maxi- 

22  mum  term  or  terms  for  which  he  was  sentenced. 

23  "Each  order  of  parole  shall  fix  the  limits  of  parolee's 

24  residence  which  may  be  changed  in  the  discretion  of  the 

25  Board". 
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1  Sec.  3.  (a)  Subsection  (a)  of  section  4208  of  title  18. 

2  United  States  Code,  is  amended  to  read  as  follows : 

3  "  (a)  Upon  entering  a  judgment  of  conviction,  the  court 

4  having  jurisdiction  to  impose  sentence,  when  in  its  opinion 

5  the  ends  of  justice  and  best  interests  of  the  public  require, 

6  may   designate  in   the   sentence  of  imprisonment  imposed 

7  a  minimum  term  at  the  expiration  of  which  the  prisoner 

8  may  be  released  on  parole  at  such  time  ais  the  Board  of 

9  Parole  may  prescribe,  without  regard  to  the  provisions  of 

10  section  4202  of  this  title,  but  in  no  event  shall  such  minimum 

11  term  be  more  than  one-third  of  the  maximum  sentence  im- 

12  posed  by  the  court.  The  court  shall  set  forth  its  reasons  for 

13  each  such  minimum  term,  which  it  so  designates.". 

14  (b)    The  first  paragraph  of  subsection    (c)    of  section 

15  4208  of  title  18,  United  States  Code,  is  amended  to  read  as 

16  follows : 

n  "(c)   Upon  commitment  of  any  prisoner  sentenced  to 

18  imprisonment  under  any  law  of  the  United  States  for  a  defi- 

19  nite  term  or  terms  of  over  one  hundred  and  eighty  days,  the 

20  Director  of  the  Bureau  of  Prisons,  under  such  regulations  as 

21  the  Attorney  General  may  prescribe,  shall  cause  a  complete 

22  study  to  be  made  of  the  prisoner  and  shall  funiish  to  the 

23  Board  of  Parole  a  summary  report,  together  with  any  recom- 

24  mendations  which  in  the  Director's  opinion  would  be  helpful 

25  in  determining  the  suitability  of  the  prisoner  for  parole.  Such 
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1  report  may  include,  but  shall  not  be  limited  to,  data  regard- 

2  ing  the  prisoner's  previous  delinquency  or  criminal  experi- 

3  ence,  pertinent  circumstances  of  his  social  background,  his 

4  capabilities,  his  mental  and  physical  health,  and  such  other 

5  factors  as  may  be  considered  pertinent.  The  Board  of  Parole 

6  may  make  such  other  investigation  as  it  may  deem  necessary. 

7  In  any  case  involving  a  prisoner  with  respect  to  whom  the 

8  court  has  designated  a  minimum  term  in  accordance  with 

9  subsection  (a)  of  this  section,  such  report  and  recommenda- 

10  tions  shall  be  made  not  less  than  ninety  days  prior  to  the 

11  expiration  of  such  minimum  term.". 

12  Sec.  4.    (a)   The  amendments  made  by  this  Act  shall 

13  not  be  construed  as  affecting  or  otherwise  altering  the  pro- 

14  visions  of  sections  401  and  405  of  the  Comprehensive  Drug 

15  Abuse  Prevention  and  Control  Act  of  1970  relating  to  special 

16  parole  terms. 

17  (b)    The  amendment  made  by  section  1  of  this  Act  shall 

18  not  apply  to  any  offense  for  which  there  is  provided  a  man- 

19  datory  penalty. 
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Our  first  witness  this  morning  is  Prof.  Leonard  Orland,  of  the  Uni- 
versity of  Connecticut  Law  School.  Professor  Orland  is  a  former 
member  of  the  Connecticut  Parole  Board,  having  served  thereon  in 
1969  through  1971.  He  was  the  recipient  of  a  Ford  Foundation  grant 
in  1969  which  was  used  by  him  to  visit  several  countries  and  study 
their  parole  systems;  he  also  attended  the  1970  United  Nations  Con- 
gress on  the  Prevention  and  Treatment  of  Offenders  in  Kyoto,  Jan. 

Professor  Orland  will  discuss  the  history  of  parole;  parole  as  it 
operates  in  this  country  and  in  other  nations;  the  functions  parole 
ostensibly  serves;  the  general  problems  with  parole;  and  his  sug- 
gestions as  to  the  problems  that  should  be  changed. 

We  are  most  pleased  to  welcome  you  this  morning,  Professor  Or- 
land, and  you  may  proceed  as  you  wish. 

TESTIMONY  OF  PROFESSOR  LEONARD  ORLAND,  UNIVERSITY  OF 
CONNECTICUT  LAW  SCHOOL;  FORMER  MEMBER,  CONNECTICUT 
PAROLE  BOARD 

Mr.  Orland.  Thank  you,  sir. 

I  am  honored  by  this  opportunity  to  share  with  you  some  thoughts, 
some  concerns  regarding  parole. 

Having  had  the  opportunity  to  look  at  your  hearings  thus  far — I 
really  think  where  you  are  moving  into  now — the  whole  area  of 
parole — is  the  logical  consequence  of  where  you  have  been  and  a  funda- 
mentally important  area  in  its  own  right  for  you  to  consider. 

Just  a  brief  word  of  background  as  to  expertise  and  lack  thereof.  I 
am  not  sure  there  is  such  a  thing  as  an  expert  in  correction  and  parole. 
I  practiced  antitrust  law  in  a  large  Wall  Street  firm  for  a  few  years, 
then  I  taught  antitrust  law  in  Connecticut  and  criminal  law,  and  then 
I  was  appointed  to  a  parole  board. 

At  the  time  I  had  never  been  in  a  prison  in  my  life  and,  if  you  asked 
me  for  intelligent  facts  with  regard  to  a  parole  board,  I  couldn't  have 
given  them  to  you  if  my  life  depended  on  it.  I  think  one  of  the  things 
that  differentiated  me  from  some  of  my  counterparts  in  United  States 
correctional  systems  would  be  that  I  knew  how  little  I  knew  and  was 
increasingly  uncertain  about  what  I  was  doing,  and  I  found  an  assur- 
ance on  the  part  of  my  fellow  decisionmakers — I  am  not  speaking  of 
Connecticut,  but  of  decisionmakers  across  the  United  States — my 
counterparts  knew  what  they  were  doing  in  a  way  I  wasn't  sure  of 
at  all. 

That  is  probably  the  principal  reason  I  requested  and  received  a 
Ford  Foundation  grant  to  take  a  look  at  parole  decisionmaking  in  Eng- 
land, France,  Denmark,  and  on  to  Japan  to  take  a  look  at  the  U.N. 
Congress  on  the  Prevention  and  Treatment  of  Offenders  there  and  at 
some  parole  decisionmaking  factors  in  Asian  nations. 

In  your  words.  Congressman  Kastenmeier,  I  wish  to  give  you  an 
overview,  some  perspective.  I  teach  Socratically  rather  than  by  lec- 
ture and  I  welcome  interruptions  at  any  time  for  any  item  that  is  un- 
clear or  that  is  troubling  you. 

I  thought  it  might  be  helpful  at  the  outset  to  give  you  a  very  brief 
historical  perspective  and  an  understanding  of  three  judicial  correc- 
tional divisions  that  are  frequently  confused — pardon,  parole,  and 
probation. 
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The  distinctions  are  clearer  in  the  United  States  than  abroad.  There 
is  much  more  integration  of  probation  and  parole  on  the  Continent, 
even  behind  the  Iron  Curtain,  than  there  is  in  the  United  States.  Gen- 
erally, while  probation  is  the  judicial  decision  not  to  incarcerate,  par- 
don is  an  act  of  executive  clemency — a  decision  to  exercise  mercy.  Even 
that  distinction  is  not  all  that  clear  because  there  are  a  number  of 
States — I  think  about  eight  in  the  United  States — in  which  the  same 
entity  exercises  the  pardon  function  as  well  as  the  parole  function. 
In  Illinois,  Texas,  and  about  half  a  dozen  other  States,  the  parole 
board  wears  a  number  of  hats  and,  when  it  exercises  clemency,  it  wears 
a  different  hat  than  the  parole  function. 

In  Connecticut,  on  the  other  hand,  typical  of  the  pattern  in  the 
United  States,  there  is  a  separate  pardon  board  and  a  separate  parole 
board.  There  is  very  little  communication  between  the  two. 

Parole  is  really  a  late  19th  century  development  in  the  United  States 
and  you  have  to  understand  a  short  bit  about  the  history  of  prisons  to 
understand  about  the  history  of  parole. 

Prisons  are  a  relatively  new  device.  Originally  prisons,  jails,  gaols, 
were  just  to  hold  people  until  they  were  tried  and  executed. 

The  reformers,  principally  Quakers,  undertook  imprisonment  as  an 
alternative  to  death  and  as  a  mechanism  for  permitting  the  convicted 
to  repent,  to  see  the  error  of  their  ways  and  to  reform. 

I  think  since  the  days  of  John  Howard,  since  the  days  of  William 
Penn,  we  have  been  brutalizing,  dehumanizing,  and  incarcerating  for 
ever-increasing  periods  of  time,  all  in  the  name  of  treatment,  when 
treatment  may  be  an  illusory  goal. 

Mr.  BiESTER.  May  T  interrupt  ? 

Mr.  Orland.  Yes,  of  course. 

Mr.  BiESTER.  When  you  say  "we" 

Mr.  Orland.  Collectively  the  United  States. 

Mr.  BiESTER.  Or  any  social  entity.  Isn't  it  really  divisible?  Aren't 
there  divisible  attitudes  in  terms  of  what  prison  is  supposed  to  do 
with  respect  to  its  inmates?  Aren't  there  at  least  two  different  con- 
cepts held  in  the  total  population,  one  of  punishment  and  one  of 
rehabilita.tion  ? 

Mr.  Orland.  Yes,  I  think  so;  and  a  third:  deterrence. 

I  think  one  of  the  problems  is  you  have  this  melange  of  objectives 
and  frequently  different  components  of  the  criminal  justice  or  cor- 
rectional system  will  be  acting  for  different  reasons.  A  judge  may 
impose  a  sentence  primarily  as  a  deterrent,  or  primarily  as  a  punish- 
ment, with  no  expectation  of  rehabilitation.  Then  the  decision  for 
release  is  made  by  another  entity  and  that  decision  is  not  whether 
he  has  been  adequately  punished  but  whether  he  has  been  cured. 

Mr.  BiESTER.  It's  not  a  unitary  "we"  in  terms  of  the  public  and  not 
even  a  unitary  "we"  in  terms  of  the  decisionmakers? 

Mr.  Orland.  I  think  that  is  true.  Within  correctional  systems  you 
have  divergent  objectives.  I  think  there  is  constantly  in  most  correc- 
tional systems  and  institutions  a  continuing  battle  between  the  two 
principal  components  of  any  staff :  the  treatment  and  custody.  Custody 
wants  security  and  treatment  wants  rehabilitation.  They  are  each 
pretty  much  constantly  fighting  an  internal  battle  for  an  upper  hand 
in  the  process. 
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Just  briefly,  there  is  another  historical  element  that  has  contem- 
porary relevance;  that  is,  you  started  getting  prisons  and  then  you 
started  getting  overcrowded  prisons,  particularly  in  England,  coupled 
with  dire  unemployment  and  the  depression.  The  solution  seized  upon 
was  to  transport  prisoners,  first  to  America,  to  the  colonies,  and 
then  to  Australia.  That  historical  fact  has  contemporary  relevance 
because  a  fair  amount  of  what  we  do  with  regard  to  parole  can  be 
directly  traced  to  that  historical  experience. 

Mr.  MiKVA.  May  I  interrupt? 

Mr.  Orland.  Yes. 

Mr.  MiKVA.  Transporting  offenders  to  the  colonies  worked  reason- 
ably well? 

Mr.  Orland.  I  think  so. 

Mr.  MiKVA.  You  certainly  wouldn't  accuse  the  parole  system  of 
working  reasonably  well  ? 

Mr.  Orland.  No.  My  point  was  a  limited  one,  Congressman  Mikva ; 
namely,  that  there  are  historical  vestiges  that  are  still  with  us.  The 
Statute  of  Artifices,  I  think,  was  passed  in  1560  and  it  provided  for 
indenturing  of  servants.  The  mechanism  used  in  transportation  was 
indenture  and  indenture  involved  conditions.  The  most  famous,  the 
most  publicized  one,  was  Benjamin  Franklin's  indenture  of  servitude 
when  he  came  to  the  United  States.  If  you  look  at  those  you  see  simi- 
larities— the  indentured  servant  lived  under  certain  conditions,  he 
could  not  drink,  could  not  marry,  to  cite  a  couple.  Those  are  relevant 
to  contemporary  parole. 

Mr.  Mikva.  You  are  talking  about  the  structure  ? 

Mr.  Orland.  That  is  right. 

I  would  like  to  turn  briefly  from  the  criminal  justice  point  of 
view  to  the  legislative  point  of  view.  Wliat  are  the  issues  a  legislator, 
this  committee,  this  Congress  has  to  face  in  trying  to  decide  questions 
of  sentencing  and  questions  of  parole  ? 

The  central  issue,  as  I  see  it,  is  one  of  the  legislature  allocating 
authority,  structuring  discretion  and  controlling  authority  as  between 
judicial  and  correctional  parole  decisionmakers. 

Congress  could,  the  legislature  could,  if  it  wanted  to,  keep  all  the 
reins  itself.  It  could  remove  discretion  from  the  judges,  remove  dis- 
cretion from  the  parole  boards.  One  way  of  doing  that  would  be  to 
have  fixed  sentences.  He  who  commits  the  crime  of  robbery  shall  be 
imprisoned  for  10  years,  not  2  to  10,  not  1  to  10,  not  up  to  the  judge 
to  decide  where  in  between,  not  up  to  the  judge  to  decide  a  minimum 
or  a  maximum,  but  Congress  has  spoken,  Congress  says  10  years  and 
10  years  is  10  years,  no  parole,  you  get  out  at  the  end  of  10  years. 
That  is  one  extreme — the  model  of  completely  fixed  sentences. 

At  the  other  extreme,  Congress,  the  legislature,  could  say  he  who 
commits  the  crime  of  robbery  shall  be  imprisoned  for  a  term  to  be 
decided  by  the  judge,  the  maximum  of  which  shall  be  10  years  and 
the  minimum  of  which  shall  be  zero  or  anything  up  to  one-third,  or 
zero  up  to  two ;  you  could  specify  it  crime  by  crime.  You  could  go  even 
further  and  specify  not  crime  by  crime  but  category  by  category,  four 
categories  of  felonies,  A,  B,  C,  and  D,  and  set  up  maxima  for  each 
of  those  categories  and  authorize  the  judge  to  decide  when  in  between. 

In  doing  that  you, could  do  it  one  of  two  ways,  either  say  to  the 
judge,  decide  where  between  zero  and  10,  decide  on  4,  and  the  judge 
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fixes  the  sentence  effectively.  Or  you  could,  say  to  the  judge,  "We  don't 
want  you  to  fix  the  sentence,  we  want  somebody  else  to  determine  the 
actual  time  served,  you  set  the  parameters,  the  maxima,  and  let  someone 
else  determine  when  the  person  should  be  released." 

As  you  move  toward  that  you  move  toward  semi-indeterminate 
sentences  or  go  to  the  extreme  we  have  gone  to  in  the  United  States, 
toward  the  California  system,  with  which  this  committee  has  more 
than  a  passing  familiarity  and  say,  "We  don't  want  the  judge  making 
decisions  of  this  kind." 

The  legislature  in  its  allocation  of  authority  is  effectively  going  to 
circumvent  the  judge  as  a  decisionmaker  in  determining  lengths  of 
time  to  be  incarcerated.  The  judge's  job  is  a  mechanical  one,  "to 
impose  the  sentence  required  by  law." 

If  the  legislature  says  the  penalty  for  George  Jackson  engaging  in 
robbery  is  zero  to  life,  or  one  to  life,  then  the  judge  imposes  the  sen- 
tence required  by  law,  one  to  life,  and  leaves  it  up  to  someone  else, 
in  this  case,  the  California  Adult  Authority,  to  decide  when  that  per- 
son should  be  released. 

The  consequence,  the  functional  consequence  of  moving  toward — 
for  want  of  a  better  expression — completely  indeterminant  sentences 
or  moving  toward  the  California  model  is  really,  it  seems  to  me,  this : 
what  the  legislature  says  is,  "He  who  commits  a  crime  shall  be  im- 
prisoned until  the  parole  board  decides  to  let  him  out." 

I  think  that  is  the  direction  in  which  the  United  States  is  moving, 
not  just  the  Federal  system  under  the  proposed  new  penal  code,  but 
most  of  the  States  that  have  engaged  in  statutory  criminal  law  reform. 

Mr.  CoNYERs.  Is  that  a  desirable  direction  ?  We  have  been  told  that 
this  wide  discretion  in  California  is  operating  to  the  detriment  of 
many  prisoners.  For  example,  the  late  George  Jackson,  who  was  con- 
victed of  a  $70  robbery,  ended  up  in  prison  a  good  many  years.  In 
California,  many  prisoners  told  us  that,  as  the  indeterminate  sentencing 
structure  is  actually  working,  it  has  become  another  subtle  tool  of 
arbitrary  discretion  that  correctional  officials  can  use  against  inmates. 

Mr.  Okland.  I  was  trying  to  lay  out  the  alternatives.  When  it  comes 
to  my  own  personal  predilictions,  I  have  grave  misgivings  about  the 
way  we  are  moving  toward  ever-increasing  uncontrolled  discretion  on 
the  part  of  parole  decisionmakers. 

As  a  former  parole  decisionmaker  who  attempted  to  grapple  per- 
sonally with  the  problems  of  deciding  on  release,  I  have  grave  con- 
cern which  I  hope  to  share  with  you. 

Mr.  CoNYERS.  Isn't  it  a  problem  of  the  discretion  being  operated 
fairly  ?  How  do  you  get  the  decisionmaker  to  exercise  this  great  ^rant 
of  discretion — that  perhaps  we  would  be  willing  to  give  him  if  we 
could  have  some  assurances  it  would  not  become  another  tool  in  the 
arsenal  of  weapons  to  use  against  those  incarcerated  ? 

That  seems  to  me  to  be  the  deeper  problem.  I,  personally,  would 
support  a  fair  application  of  discretion,  as  opposed  to  fixed  sentences 
and  longer,  more  complicated  statutes  on  the  subject,  I  could  find 
myself  supporting  more  discretion  if  it  led  to  more  mercy  being  in- 
fused into  the  system  of  justice. 

But  I  am  not  sure  that  the  evidence  so  far  is  reflecting  that  that 
broad  discretion  is  being  used  properly. 
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Mr.  Orland.  Let  me  respond  briefly  by  saying  I  think  fairness  is  and 
should  be  a  fundamental  concern  of  this  committee  but  I  don't  think 
that  fairness — and  whether  the  system  is  operating  in  procedures  in  a 
fair  way — is  the  only  question.  I  think  there  are  equally  important 
questions  of  deciding  on  what  it  is  you  are  trying  to  achieve  and  have 
you  devise  the  system  that  will  achieve  those  goals. 

There  is  an  underlying  premise  about  parole  in  the  United  States, 
a  theory,  that  probably  lacks  empirical  validation,  that  coercive 
rehabilitation  is  achievable. 

You  can  incarcerate  people,  put  them  in  cages,  say  to  them,  "You  are 
ill  and  you  are  going  to  be  treated.  Unless  you  submit  to  treatment,  you 
won't  get  out.  To  the  extent  you  submit  to  treatment  and  show  signs 
of  being  cured,  you  will  get  out." 

That  is  an  overstatement  but  that  is  a  premise,  it  seems  to  me,  of  the 
entire  system  of  parole  and  I  respectfully  submit  there  may  be  sig- 
nificant numbers  of  offenders  for  whom  that  premise  may  be  totally 
lacking. 

If  you  want  to  talk  about  fairness  to  those,  it  may  be  far  more  fair 
to  simply  say,  "You  have  done  it,  you  have  been  caught,  you  are  being 
punished  for  the  reasons  society  decides  to  punish  you."  Be  honest  and 
say,  "Your  punishment  will  be  XYZ." 

One  of  the  problems,  Congressman  Conyers,  is  that  the  whole  prison 
movement  started  with  "do  gooders,"  reformers,  and  humanitarians. 
It  is  very  difficult  to  separate  the  good  guys  from  the  bad  guys  and 
tell  who,  under  the  guise  of  attempting  to  be  humanitarian — that  is  a 
premise  of  much  contemporary  corrections — is  in  fact  being  inhuman. 

Mr.  Kastenmeier.  Would  you  discuss  to  what  extent  this  California 
model  has  been  successful  ? 

I  ask  this  because  the  great  discretion  of  the  parole  board — or  Adult 
Authority,  as  it  is  called  in  California — is  under  attack  in  California, 
as  you  know,  even  to  the  extent  of  their  recently  modifying  their  pro- 
cedures so  as  to  now  indicate  to  an  inmate  that  if  he  performs  well,  he 
can  expect  a  parole.  In  other  words,  a  sort  of  understanding  that  he 
will  have  a  date  of  release,  so  to  speak. 

I  wonder  whether  you  still  feel  the  California  model,  as  originally 
conceived,  is  gaining  acceptance  elsewhere  and,  if  so,  might  it  not  run 
into  the  same  difficulties  it  has  in  California  ? 

Mr.  Orland.  The  answer,  in  terms  of  my  own  judgment,  Congress- 
man Kastenmeier,  is  I  don't  know. 

One  of  the  things  I  found  in  looking  at  parole  abroad  and  other 
jurisdictions  in  the  United  States,  it  is  very,  very  difficult  to  try 
and  get  informed,  reliable  data  on  how  a  parole  system  is  actually 
functioning. 

I  intended  when  in  Europe  and  Asia  and  coming  back  on  the  West 
Coast  to  stop  and  spend  some  time  observing  with  the  California 
Adult  Authority.  I  didn't  and  all  my  information  is  second-  and  third- 
hand.  My  honest  judgment  at  this  time  is  that  I  do  not  know  if  the 
problems  the  California  Adult  Authority  has  had  have  been  rectified 
by  current  innovations.  I  think  probably  your  hearings  as  much  as 
anything  shed  some  light  on  those.  I  have  sat  in  on  hearings  of  the 
U.S.  Board  of  Parole  at  the  invitation  of  ex-chairman  George  Keed. 
I  must  make  clear  that  I  am  not  passing  judgment  on  any  particular 
board,  including  my  own  in  Connecticut.  What  I  am  trying  to  do  is 
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expose  the  systemic  problems  without  regard  to  whether  a  particular 
board  has  been  unsuccessful.  I  think  you  will  be  able  to  probe  that 
when  you  talk  to  individual  parole  decisonmakers  and  put  their  opera- 
tion under  the  microscope. 

Mr.  MiKVA.  I  don't  see  the  monolithic  movement  toward  the  indeter- 
minant  system,  I  see  an  opting  for  all  different  approaches,  because  no 
one  seems  to  know  which  works  best.  There  is  a  strong  push  for  man- 
datory sentences.  I  think  most  on  this  subcommittee  have  voted 
against  them.  There  is  a  strong  feeling  for  lengthening  sentences ;  one 
of  the  unintended  reverberations  of  the  attack  on  capital  punishment 
is  to  talk  of  real  life  sentences,  nonparolable. 

I  don't  see  a  unitary  trend  toward  a  system  like  the  California  pa- 
role system,  but  I  see  us  moving  in  many  directions  all  at  once. 

Mr.  Orland.  I  think  so,  that  is  the  part  of  my  problem  in  my  mind, 
separating  the  good  guys  from  the  bad  guys.  I  am  opposed  to  true 
life  sentences  without  possibility  of  parole.  That  is  horrible.  I  am 
opposed  to  mandatory  sentences  as  they  came  about  in  the  Narcotics 
Control  Act  and  others,  especially  with  the  doubling  and  tripling  of 
penalties.  Those  are  to  be  strongly  resisted  but  I  think  it  is  important 
to  understand  the  problems  at  the  other  end  at  the  same  time. 

What  happened  is  a  decade  or  more  ago  the  American  Law  Institute, 
for  more  than  a  decade,  worked  on  a  Model  Penal  Code  and  came  up 
with  one,  and  the  sentencing  provisions  are  in  major  part  the  product 
of  a  former  distinguished  chairman  of  the  IT.S.  Board  of  Parole.  What 
they  suggested  at  the  time  was  a  substantial  improvement  over  the  ex- 
isting system.  That  was  the  only  time  where  critical  examination  of 
major  remedies  was  made  and  they  opted  for  low  or  no  minima  and 
high  maxima,  a  parole  board,  no  judicial  review  of  the  parole  board 
system.  Thereafter,  State  after  State  adopted  the  Model  Penal  Code 
without  pausing  to  consider  whether  alternative  models  are  available. 

It  is  that  pause  to  consider  that  I  think  is  a  crucial  factor  this  com- 
mittee should  undertake. 

Parole  is  the  dominant  mode  of  release  in  the  United  States.  It  is 
hard  to  get  current  exact  data  but  a  good  estimate  is  for  every  10  in- 
mates that  leave  a  prison,  nine  do  so  by  virtue  of  the  decision  of  a  pa- 
role board. 

There  is  a  tricky  factor  here,  however.  The  higher  the  frequency  of 
parole  in  a  given  State  does  not  necessarily  mean  the  lower  the  time 
served.  The  States,  by  and  large  as  a  generalization,  that  parole  the 
most  people  are  the  States  that  incarcerate  the  longest  so  that  the  fact 
that  90  percent  of  a  given  jurisdiction's  population  leaves  by  parole 
does  not  necessarily  mean  that — if  you  are  talking  about  minimum 
time  for  incarceration  as  a  desirable  goal — ^they  have  achieved  that 
as  they  may  be  the  very  State  that  keeps  their  felons  the  longest  period 
of  time.  There  is  a  dispute  in  California  whether  it  grossly  exceeds  the 
maxima  on  time  of  sentence  served. 

Parole  is  the  dominant  mode  of  release  and  there  are  two  other 
important  factors  that  permeate  the  parole  decisionmaking  process  in 
the  United  States.  First,  they  are  secret.  They  are  not  public,  they  are 
confidential.  There  are  a  couple  of  other  euphemisms  that  could  be 
used. 

Second,  by  and  large,  the  decisions  of  a  parole  board  are  not  sub- 
ject to  judicial  review;  the  prevailing  pattern  in  the  United  States 
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is  to  have  secret,  nonreviewable  administrative  decisions  made  which 
effectively  determine  how  long  an  inmate  stays  in  prison. 

Mr.  Kastenmeier.  Excuse  me.  Befoi-e  we  leave  the  issue  of  modes 
of  release,  what  other  forms  of  release  are  there  ?  There  is  pardon,  and 
the  serving  of  full  time,  I  suppose.  Are  there  other  forms  you  have 
in  mind  ? 

Mr.  Orland.  You  either  are  paroled,  pardoned,  or  you  serve  your 
sentence.  In  the  Federal  system  those  who  serve  their  full  sentence — 
it  depends  on  what  you  mean  by  full  sentence.  The  sentence  imposed, 
less  statutory  good  time — that  is  earning  credit  for  merit — that  goes 
back  to  the  Artifices  and  indentured  servitude. 

Under  the  Federal  system,  if  you  are  released,  not  paroled  but  re- 
leased after  your  maximum,  less  good  time,  you  are  released  as  if  on 
parole ;  that  is  mandatory  release.  You  end  up  under  supervision  for 
the  good  time  that  you  earned,  so  if  you  have  a  10-year  sentence  and 
earn  2  years  of  good  time  and  were  not  paroled  the  last  2  years  after 
your  release,  you  would  be  on  parole  supervision ;  you  would  not  be 
the  recipient  of  a  discretionary,  earlier  release  but  you  would  be  under 
supervision.  You  are  discharged  by  mandatory  release,  by  pardon, 
or  parole. 

The  dichotomy  between  pardon  and  parole,  however,  is  not  that  clear 
because  in  most  States  the  effect  of  a  pardon  is  not  to  release  but  to 
make  the  inmate  eligible  for  parole.  Mr.  Hoffa  was  pardoned  and  by 
virtue  of  the  act  of  pardoning  was  released.  Another  way  would  be  for 
the  pardoning  authority,  the  Pardon  Attorney,  recommending  to  the 
President  of  the  United  States  for  the  pardoning  authority  not  to 
release  but  reduce  the  minimum  of  the  time  served,  thus  making  the 
inmate  eligible  for  parole  if  the  Parole  Board  wants  to  release  him. 

Does  that  answer  your  question  ? 

Mr.  Kastenmeier.  Yes,  thank  you. 

Mr.  Orland.  With  regard  to  parole  the  pattern  in  Europe  is  almost 
diametrically  opposed  to  the  pattern  in  the  United  States.  In  West 
Germany,  for  example,  release  decisions  are  made  by  a  judge ;  there  are 
no  parole  boards.  In  France  release  decisions  are  made  by  a  specialized 
correctional  tribunal,  the  same  is  true  to  some  extent  in  Italy.  In  Scan- 
dinavia decisions  are  made  by — if  they  are  relatively  short  sentences — 
prison  authorities ;  if  semi-indeterminate  sentences,  by  a  mixed  tribunal 
headed  by  a  judge,  a  psychiatrist  component,  a  welfare  component, 
and  a  prison  component.  If  the  sentence  is  completely  indeterminate, 
the  decision  is  made  by  judicial  authorities,  not  correctional  author- 
ities at  all. 

Mr.  Eailsback.  In  respect  to  your  studies  of  Scandinavia,  aren't 
the  sentences  far  shorter  ? 

Mr.  Orland.  Yes,  far,  far  shorter.  One  of  the  problems  in  the  United 
States  is  we  simply  send  people  to  prison  for  too  long.  To  the  extent 
you  want  to  make  procedural  reforms  in  parole  as  a  way  of  achieving 
the  goal  of  reduced  confinement,  I  suggest  that  there  are  more  direct 
ways  of  doinsr  that,  namely,  by  decreasina:  the  maximum.  I  think  that 
is  an  overwhelming  problem  aitd  essential  to  this  committee. 

Sentences  imposed  in  the  United  States  are  longer  than  anywhere 
else  in  the  civilized  world. 

Mr.  Eailsback.  In  Scandinavia  when  a  judgre  imposes  sentences  as 
a  part  of  his  decision,  is  he  permitted  to  call  for  incarceration  for  a 


87 

certain  length  of  time  and  some  other  kind  of  activity  after  that  time, 
maybe  some  kind  of  work  activity  ?  Do  you  know  ? 

Mr.  Orland.  My  recollection  is  that  decision  is  not  a  judicial  one 
but  a  correctional  one.  In  scandinavia,  in  general,  there  is  no  strict 
dichotomy  between  incarceration  and  community  treatment.  There  will 
be  blends  of  them  all  the  time  and  so  I  spent  some  time  at  one  of  the 
most  famous  maximum  security  penalty  institutions  in  the  world, 
Herstedvestder,  outside  Copenhagen,  a  maximum  security  institution, 
and  50  percent  of  the  inmates  went  out  and  worked  in  the  community. 

It  would  be  unheard  of  in  any  maximum  security  institution  in  the 
United  States. 

There  are  other  features  representing  fundamental  differences  in 
attitude  of  incarceration.  When  I  went  through  Herstedvestder,  before 
I  saw  an  inmate,  the  inmates  were  alerted  to  the  fact  I  was  coming. 
You  have  been  through  institutions  and  will  understand  the  problem 
I  am  talking  of.  The  inmates  were  asked  their  permission  if  they 
minded  being  seen.  If  they  minded,  they  could  go  elsewhere,  or  remain 
in  their  cell.  Before  a  guard  would  go  in  a  room — the  room  of  an 
inmate,  they  would  knock  on  the  door.  There  are  no  doors  on  the  cells 
of  our  penal  institutions  and  guards  are  not  inclined  to  knock  even 
if  there  were  doors. 

Mr.  Railsback.  After  observing  those  systems,  did  you  feel  that 
one  of  the  reasons  why  they  were  able  to  incarcerate  for  such  a  short 
period  of  time  and  also  to  provide  more  opportunities  to  work,  was  that 
because  of  the  different  characteristics  and  the  population,  the  ethnic 
background,  the  fact  in  this  country  we  are  more  of  a  melting  pot? 
In  Scandinavia — because  90  percent  are  of  the  same  ethnic  origin — 
there  would  be  different  pressures  on  them  than  there  would  be  in  this 
country  and  less  chance  for  antisocial  behavior  like  we  would  have 
in  this  country  ? 

Mr.  Orland.  Those  are  undobutedly  factors.  It  is  a  tricky  business 
making  comparative  cultural  analyses. 

I  am  not  enough  of  an  anthropologist  or  sociologist,  but  my  answer 
is,  yes,  those  are  important  factors. 

One  need  is  for  "expertise"  that  I  think  is  relevant ;  that  is, 
the  voids  in  our  knowledge  are  enormous  about  the  effect  of  punish- 
ment. But  such  empirical  studies  as  we  have  seem  to  indicate  the  more 
severely  you  punish,  the  higher  the  chance  of  recidivism ;  the  longer 
you  punish,  the  higher  chance  of  recidivism. 

Scandinavia  takes  that  very  seriously.  It  is  an  approach ;  they  simply 
view  incarceration  as  a  last  alternative  and  to  be  done  minimally  and 
to  really  have  as  a  goal  getting  the  offender  back  out  as  soon  as  you 
can. 

I  think  we  in  America  take  vengeance  a  bit  more  seriously.  If  one 
is  a  bank  robber,  not  infrequently  he  gets  a  30-year  sentence,  I  am 
not  saying  armed  bank  robbery  is  not  a  very  serious  offense,  but  when 
you  start  talking  of  keeping  a  man  in  a  cage  for  30  years,  you  really 
have  to  talk  about  chalking  him  off.  If  you  want  to  be  coldly  rational, 
consider  the  cost  of  imprisonment  for  him  for  30  years  and  keeping 
his  family  on  support  for  a  number  of  years. 

I  want  to  turn  brieflv  to  consideration  of  parole  decisionmaking  and 
the  problems  that  you  should  be  alerted  to  in  this  area.  It 
is  tricky  business  deciding  how  to  release  people.  From  a  statistical 
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view  or  categorical  risk,  murderers  are  the  best  and  forgers  are  the 
worst. 

Does  that  mean  the  parole  board  should  release  all  murderers  and 
keep  all  formers?  It  doesn't  work  that  wav.  The  decisionmaker  puts 
into  his  decision  the  relative  seriousness  of  forgery  versus  murder. 

I  have  had  the  painful  experience  of  paroling  someone  who  subse- 
quently has  gone  out  into  the  community  and  murdered.  You  get  the 
feeling,  but  for  my  discretionary  decision,  another  human  being  might 
have  been  alive.  Parole  releasers  have  to  live  with  that  kind  of  respon- 
sibility on  a  continuing  basis.  It  is  not  an  easy  one.  It  is  an  agonizing 
decision  for  the  best  trained  men.  One  of  the  problems  may  be  it  is  too 
great  a  decision  for  the  best  trained  and  well-intentioned  men.  When 
you  talk  of  decisions  by  the  thousands  per  man  per  year,  there  is  a  real 
problem,  it  seems  to  me,  in  trying  to  decide  what  it  is,  what  business 
a  parole  board  is  in.  What  is  it  trying  to  do?  What  is  it  trying  to 
accomplish? 

You  could  say  in  the  Federal  system  you  have  a  lot  of  disparity  in 
sentences.  Sentence  disparity  is  a  big  problem  and  the  Parole  Board 
can  act  as  an  equalizer  of  sentences.  I  think  it  exercises  that  function. 
I  don't  think  there  is  expressed  statutory  authority  to  do  so. 

It  may  be  interesting  to  ponder,  if  you  want  to  equalize  sentences, 
do  you  want  to  have  a  nonjudicial,  administrative,  nonpublic  parole 
board  exercise  the  function  of  equalizing  sentences?  Perhaps  there 
are  other  alternatives  to  accomplish  that. 

Another  factor  is  whether  the  Parole  Board  is  really  the  entity,  or 
the  device,  to  determine  conformity.  There  are  a  limited  number  of 
sanctions  the  institutions  can  impose  on  an  inmate.  They  can  put  him 
in  the  hole,  put  him  in  solitary  for  maybe  5  years  unless  that  is  a  viola- 
tion of  his  constitutional  rights,  but  is  the  knowledge  that  a  serious 
departure  from  institutional  rules  will  kill  his  chances  of  release 
enough  of  a  deterrent  ? 

In  my  judgnient  as  a  parole  decisionmaker  probably  the  most  im- 
portant factor  in  bringing  back  institutional  conformity  is  the  threat 
of  denial  of  parole. 

There  is  no  empirical  data  indicating  people  behaving  best  in  prison 
will  behave  best  when  released.  Maybe  the  reverse  is  true.  I  suppose  it 
is  an  internal  quip  among  parole  decisionmakers  who,  ironically,  say 
that  poorer  institutional  adjustment  is  a  reason  to  deny,  but  good 
institutional  adjustment  is  not  a  reason  to  release. 

If  you  ask  me  whether  I  decide  that  as  a  parole  decisionmaker,  I 
probably  have  to  answer,  "Yes."  But  that  is  not  without  its  delicious 
ironies. 

Mr.  MiKVA.  Before  you  leave  the  question  of  how  long  sentences  are 
in  this  country  as  compared  to  those  in  other  countries,  which  I  found 
fascinating,  this  is  the  same  testimony  we  heard  ^^rom  Federal  prison 
wardens.  They  indicated  sentences  were  so  long  that  it  made  it  dif- 
ficult for  them  to  function. 

Do  you  know  the  history  of  how  life  sentences  got  converted  to  a 
time-certain  ?  I  know  in  Illinois  a  life  sentence  is  20  years. 

Mr.  Orlando.  As  it  is  in  Connecticut. 

Mr.  MiKVA.  Was  that  statutory,  or  by  custom  ? 

Mr.  Orland.  I  think  those  are  all  legislative  tinkerings  and  came 
about  as  part  of  the  reforms  to  alternatives  of  capital  punishment,  and 
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life  meant  life,  originally.  Then  the  reformers  started  moving  toward 
reduction  of  life  sentences.  I  thinli  Illinois  and  Connecticut  happen 
to  be  the  longest — life  means  20  yeare  in  those  States.  The  median 
in  the  United  States,  I  think,  is  10  years.  That  does  not  mean  lifers 
get  released  after  10  years,  that  means  they're  eligible  for  parole  after 
10  years. 

Mr.  MiKVA.  I  wondered  if  there  were  an  analog}^  to  draw  to  what 
^^e  do  for  existing  long-term  sentences ? 

Mr.  Orlaxd.  I  have  seen  lifers  in  for  20  years  and  they  have  come 
up  for  parole.  I  have  talked  to  people  w^ho  are  in  for  30  years  under 
;i  regime  at  a  particular  point  in  tnne  when  there  was  no  eligibility 
for  parole.  When  you  talk  of  a  man  institutionalized  for  20  or  30 
years,  you  really  have  to — any  notion  of  a  functioning  human  being, 
you  have  to  chalk  him  off. 

I  must  qualify  my  remark  that  murderers  are  a  good  risk.  You  take 
long  institutionalized  people,  you  release  them  and  they  can't  function 
on  the  outside.  They  may  return  to  prison  not  for  commission  of  a  new 
crime,  not  for  commission  of  a  new  murder,  but  for  absconding,  al- 
coholism, all  kinds  of  social  behavior  problems  that  are  simply  the 
scars  of  two  or  three  decades  of  incarceration. 

Mr.  Railsback.  What  does  prison  do?  Do  the  inmates  become 
psychotic?  What  does  long-term  prison  confinement  do? 

Mr.  Orlaxd.  I  will  take  that  as  an  opportunity — before  answering 
that,  I  will  tell  you  what  short-term  prison  confinement  does.  I  spent 
48  hours  in  prison,  18  hours  in  the  hole  in  solitary  confinement  m  a 
model  facility  in  Connecticut,  to  which  I  invite  the  distinguished 
chairman  and  each  member  of  this  committee  to  participate  in  for 
a  weekend. 

I  came  out  after  48  houi^.  I  knew  I  was  coming  out  after  48  hours. 
I  had  been  in  many,  many  prisons  and  decided  the  fate  of  many  men. 
Bur,  I  was  shattered.  The  18  hours  in  the  hole  was  the  most  excruciat- 
ing 18  hours  I  have  ever  spent  in  my  entire  life. 

If  you  don't  believe  me,  I  invite  you  to  try  it  yourself. 

I  think  what  you  end  up  doing  is  depriving  men — long-term 
felons — depriving  them  of  any  inner  strengths  at  all.  They  become 
so  dependent,  they  can't  make  any  decisions  for  themselves  in  the 
institution,  or  very,  v^ery  few  of  them,  so  the  thought  of  self-sufficiency 
no  longer  exists.  The  thought  of  independent  choice  no  longer  exists 
because  the  incarceration  is  designed  to  limit  that.  They  do  what 
they're  told. 

Have  a  man  do  what  he  is  told  for  20  years,  maybe  you  expect  him 
to  do  what  he  is  told  when  he  comes  out. 

]Mr,  Kastexmeiek.  Would  the  same  be  true  of,  say,  an  enlisted  man 
in  the  service  ? 

Mr.  Orlaxd.  That  may  well  be.  Goffman,  a  brilliant  man,  he  speaks 
of  characteristics  of  "total  institutions"  and  he  doesn't  see  much 
difference  between  what  happens  in  a  mental  institution,  prison,  or  in 
the  Army.  I  have  never  been  in  the  Armed  Services,  I  can't  speak 
from  personal  experience — but  there  are  effects  that  are  not  dissimi- 
lar. They  are  more  extreme  in  the  case  of  institutions.  I  put  aside 
cynicism,  bitterness,  which  may  be  peculiar  to  prisons  and  not  to  some 
other  institutions. 
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Mr.  BiESTER.  Doesn't  what  you  are  saying  point  up  the  fundamental 
problem,  which  is,  if  long-term  prison  sentences  cultivate  a  servile  and 
dependent  personality,  the  parole  system  will  only  work  if  he  is  an  in- 
dependent personality.  If  his  recovery  depends  upon  his  becoming  a 
more  enthusiastic  and  independent  personality,  it  seems  you  have  two 
problems,  one  is  you  are  not  cultivating  that  person  in  the  prison,  or  if 
you  are,  you  are  doing  it  in  a  split  level,  forcing  him  to  be  servile  to  his 
masters  and  independent  to  himself,  which  seems  to  me  are  the  parents 
of  mental  illness. 

Mr.  Orland.  I  think  there  is  much  to  that. 

George  Jackson,  in  his  "Soledad  Brother",  had  a  particular  mov- 
ing passage  in  which  he  talks  about  parole,  what  you  need  to  make 
it.  I'm  not  passing  judgment  about  whether  what  he  is  saying  is  true 
in  California  as  it  operates  today,  but  this  is  a  commonly  held  inmate 
view  and  may  have  more  than  a  germ  of  truth.  He  says  what  is  needed 
to  make  parole  is  defeat.  That  is  why  he  never  made  it.  That  is  utter 
contrition  in  his  eyes  and  the  words  he  speaks,  he  must  come  to  the 
board  and  say,  "I  am  sorry,  I  realize  I  was  wrong,  I  won't  do  it  again." 
Unless  and  until  that  happens,  he  won't  be  released. 

I  think  that  is  part  of  what  you  are  pointing  to  there.  I  think  that  is 
one  of  the  things. 

The  real  problem,  it  seems  to  me,  is  continued  use  of  a  medical  model. 
I  believe  there  are  significant  numbers  of  people  in  prison  who  are  not 
sick  in  the  medical  sense  and  to  keep  them  there  until  they  are  cured  of 
a  disease  they  are  not  suffering  from,  it  seems  to  me  can  be  foolhardy, 
can  be  blind. 

No.  1,  there  are  many  people  who  are  not  sick  and  can't  be  cured 
because  there  is  nothing  to  cure  them  of,  and  No.  2,  even  if  they  were 
sick  and  could  be  cured,  I  am  not  at  all  sure  you  can  cure  people's 
psychological  problems  coercively  by  saying,  "stay  here,  unless  you 
choose  to  embrace  cure,  you  will  stay." 

That  is  really  a  large  part  of  what  parole  is  about. 

Mr.  BiESTER.  Isn't  that  also  one  reason  perhaps  why  transportation 
was  generally  successful  and  parole  is  not  ? 

Mr.  Orland.  I  think  so.  One  of  the  things  that  happened  with 
transportation  is  there  was  no  follow-up.  You  transported  them  and 
that  was  the  end  of  that. 

Mr.  ICastenmeier,  In  that  connection — as  to  how  an  individual  ap- 
peared before  a  parole  board — as  a  former  parole  board  member,  did 
you  make  this  distinction :  suppose  a  person  going  before  the  board 
was  somewhat  defiant  or  lacked  the  contrition  which  you  referred  to  ? 
Was  the  board  of  which  you  were  a  member  capable  of  compensating 
for  that  in  judging  whether  he  should  be  paroled  ? 

Mr.  Orland.  I  plead  guilty  seeking  that.  Not  in  all  cases,  but  in  sig- 
nificant kinds  of  cases.  For  example,  a  sex  offender  case.  I  would  be 
very,  very  reluctant  to  parole  a  child  molester  who  was  not  prepared 
to  say,  "Yes,  I  did  a  terrible  thing  and,  yes,  I  am  going  to  group 
therapy  and,  yes,  I  think  it  has  helped  me  and,  yes,  I  think  I  have  a 
problem." 

The  offender  who  comes  in  and  says,  "No,  I  don't  have  a  problem,  no, 
I  didn't  do  it,  it  was  a  bum  rap,"  and  he  has  three  prior  convictions  for 
similar  offenses,  I  look  very  cynically— not  cynically — skeptically,  on 
that  kind  of  offender. 
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Maybe  that  is  what  I  should  have  done.  The  California  Adult  Au- 
thority says  it  does  not  require  a  confession  for  a  sin  qua  non  before 
parole.  But  if  there  is  no  confession,  there  is  no  contrition,  and  no 
rehabilitation.  If  there  is  no  rehabilitation,  he  is  a  poor  risk.  I  am 
giving  you  the  logical  sequence. 

Mr.  ivASTENMBiER.  I  think  the  more  comparable  case  would  be,  let's 
say,  if  you  had  two  individuals  in  for  burglary.  One  said,  "Yes,  I  stole 
the  money.  It  was  wrong  to  steal  the  money  from  that  shopkeeper  and 
I  will  never  do  it  again.  I  am  penitent."  And  the  other  man  said,  "Yes, 
I  stole  the  money,  but  the  shopkeeper  robbed  the  people  in  this  neigh- 
borhood anyway  and  I  am  not  sorry  I  did  it." 

Where  one  man  is  penitent  and  the  other  is  defiant,  how  would  you 
judge  that? 

Mr.  Orland.  I  invite  you  to  lead  one  of  my  criminal  law  classes  be- 
cause we  discussed  that  precise  hypothetical  question  in  a  class  last 
week.  Two  offenders  with  the  same  background,  one  says  I  am  sorry 
and  one  says  I  am  not.  I  have  problems  with  dealing  more  leniently  in 
the  sentencing  stage  with  the  contrite  than  with  the  noncontrite  than 
for  no  other  reason.  The  consequence  is  to  tell  everyone  to  feign  con- 
triteness  as  we  tell  everyone  coming  up  for  parole  to  feign  penitence. 

It  is  a  triple  cycle.  The  parolee  tries  to  anticipate  what  the  parole 
board  wants  and  then  to  assume  it.  There  is  a  question  of  what  member 
A  wants,  what  member  C  wants.  They  will  try  their  best  to  come  in 
adopting  that  pose  and  the  board  member  has  to  say,  "Is  he  conning  us ; 
we  have  to  discount  this."  It  is  difficult.  There  are  shadows  and  realities 
and  sometimes  it  is  very  difficult. 

Mr.  Kastenmeier.  Is  this  really  an  escape  from  reality,  an  escape  to 
hypocrisy,  or  is  this  role-playing  functionally  useful  ? 

Mr.  Orlaxd.  That  is  a  crucially  important  question  because  it 
goes  directly  to  the  issue  of  whether  the  parole  hearing  should  adopt 
a  due  process  model  with  participation  of  counsel  and  disclosure  of 
documents.  If  you  believe  that  a  parole  hearing,  the  interaction  be- 
tween member  and  inmate,  confrontation,  if  you  believe  that  there 
is  some  validity  to  that  and  that  decision  on  release  should  be  made 
based  upon  his  honest  judgment  of  the  responses  to  those  kinds  of 
questions,  then  you  may  have  problems  with  going  toward  a  full 
procedural  due  process  model  where,  when  the  parole  board  member 
is^  trying  to  press  hard  on  an  inmate  and  trying  to  find  out  what  is 
happening,  there  is  a  lawyer  there  and  the  lawyer  says,  "Wait  a  minute, 
your  Honor,  don't  you  really  mean  to  say  this,"  and  "Wait  a  minute, 
your  Honor,  I  don't  see  anything  in  the  record  that  indicates  anything 
like  that." 

To  the  extent  you  believe — I  must  admit  I  am  torn  myself — that 
you  believe  that  there  are  some  people  who  need  to  be  cured  and 
shouldn't  be  released  until  they  are  cured  and  parole  boards  are  capable 
of  probing  that  issue  in  depth,  to  that  extent  there  are  disadvantages  in 
moving  toward  a  due  process  model. 

There  may  be  other  countervailing  matters  that  may  prevail  but 
nevertheless  it  creates  a  problem. 

I  wanted  to  turn  briefly,  if  I  could,  to  problems  of  procedure  in 
parole  hearings.  In  the  original  conception  of  parole  as  coming  out  of 
Elmira  Keformatory  and  the  system  in  Australia,  an  inmate  couldn't 
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get  to  be  paroled  until  he  had  done  well  in  prison,  had  an  unblemished 
record. 

There  are  hangovers  of  that,  in  pait,  in  the  Federal  system,  the 
statute  makes  reference  to  that.  In  Illinois  there  was  a  grading  system, 
from  D  to  C,  from  C  to  B  to  A,  and  until  you  got  to  A,  you  couldn't 
get  a  parole  hearing. 

The  Illinois  courts  held  that  the  institutional  misconduct  could  not 
delay  a  parole  hearing  and  I  think  that  is  an  important,  fundamen- 
tally important,  proposition. 

Institutional  conduct  may  be  a  reason  for  denying  a  parole  but  it 
should  not,  in  my  judgment  be  a  reason  for  denying  a  parole  hearing. 

The  next  problem  is  what  data  do  you  look  to,  what  does  the  decision- 
maker look  to  in  making  the  release  decision  ? 

You  have  the  problem  of  statistical  analysis  versus  subjective  judg- 
ments. I  don't  know  of  any  parole  board  in  the  world  that  makes  its 
decisions  exclusively  or  even  primarily  on  statistics. 

There  are  very,  very  elaborate  statistical  devices  and  right  now  the 
Uniform  Parole  Reports,  the  U.S.  Parole  Board,  and  the  National 
Council  on  Crime  and  Delinquency  are  working  on  an  LEAA  grant  to 
further  provide  statistics,  tb.ey  are  working  to  quantify  statistics  and 
have  them  on  an  on-line  basis.  But  there  are  limits  to  what  statistics 
can  tell  you.  They  can  gi^o  you  guides  and  suggestions  but  the  ultimate 
decision  to  release  has  to  he,  a  subject  of  much  more  intensive  study. 

The  central  problem  of  parole  release,  of  the  decision  to  release,  it 
seems  to  me,  is  the  adequacy  of  the  parole  hearing.  In  the  Federal 
system,  each  Parole  Board  member  was  required  to  make  5,000  deci- 
sions a  year  and  the  U.S.  Parole  Board  held  more  than  17,000  hear- 
ings, parole  hearings,  in  the  last  year.  There  are  parole  hearings  in 
some  States,  New  York,  Pennsylvania,  Illinois,  among  others,  where 
you  start  getting  in  excess  of  10  or  15,000  a  year  and  you  have  10  min- 
utes per  parole  hearing.  It  seems  to  me  that  it  defies  reason  to  assume 
it  is  possible  in  so  short  a  period  of  time  to  adequately  meet  the  theo- 
retical goals  that  parole  has  set  for  itself,  I  mean  if  you  accept  the 
lluiited  applicability  of  the  medical  model. 

If  you  accept  that  parole  boards  should  release  people  when  they 
are  cured,  then  I  submit  it  is  humanly  impossible,  speaking  as  a  de- 
cisionmaker— I  speak  for  myself,  not  for  others — it  is  impossible  for 
me  to  make  5,000  decisions  a  year  based  on  ten  minute  inter\'iews 
about  whether  the  people  I  am  judging  should  in  fact  be  released. 

]Mr.  Railsback.  Mr.  Chairman,  I  am  going  to  have  to  leave,  but  be- 
for  I  do  I  would  like  to  ask  another  question. 

Mr.  Kastenmeier.  Surely. 

Mr.  Railsback.  In  your  studies,  have  you  found  any  system  in  the 
United  States  where  tlie  parole  personnel  is  such  that  adequate  time  is 
given  to  the  mmates  for  parole  hearings  ?  Is  there  one  system  ? 

Mr.  Orland.  I  think  Connecticut,  my  own  State,  probably  comes 
closer  to  the  ideal  than  any  other. 

Mr.  Railsback.  How  much  time  can  you  allow  ? 

Mr.  Orland.  I  have  spent  2  hours  on  a  single  case  with  an  inmate. 
I  have  spent  an  hour — I,  the  panel,  I  mean — the  panel  has  spent 
more  than  an  hour  after  an  adverse  decision  trying  to  explain  the 
decision  to  the  inmate.  I  would  say  the  lowest  amount  of  time  would 
be  10  minutes. 
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You  have  to  understand  you  are  talking  of  several  tliousand,  2,000, 
as  opposed  to  20,000  decisions,  and  you  are  talking  about  a  decisional 
caseload  per  day  of  a  three-man  panel  of  20  as  opposed  to  a  hundred. 
You  take  20  cases  a  day  and  you  can  do  it.  When  I  decide  20  cases, 
confronting  20  inmates,  talking  to  them,  interviewing  them,  sending 
them  out,  making  a  decision,  calling  them  back,  justifying  the  decision 
if  it  is  a  negative  one,  at  the  end  of  20  hearings  I  have  had  it.  I  am  a 
dishrag. 

I  just  don't  see  how  I  could  personally  do  it.  If  you  are  talking  of  a 
hundred  or  200  decisions  a  day,  I  could  not  do  it. 

]Mr.  Railsback.  Let  me  just  say  I  agree  with  you.  As  we  visited 
some  of  the  States  and  discovered  their  parole  systems,  the  caseloads 
and  how  much  time  they  were  able  to  allow,  it  seems  to  me  that 
one  thing  which  will  have  to  be  done  and  will  have  to  be  given  abso- 
lute priority  over  anything  else  is  to  massively  increase  the  number  of 
personnel  able  to  spend  time  with  an  inmate  at  a  parole  hearing. 

Mr,  Orlaxd.  I  agree  with  that  but  I  think  you  have  got  to  be — 
well,  there  are  a  variety  of  ways  of  doing  that,  some  of  which  carry 
with  it  collateral  disadvantages.  The  U.S.  Board  of  Parole  has  val- 
iantly been  attempting  to  cope  with  the  problem  of  increased  case- 
loads. One  of  the  things  they  have  done  is  going  to  hearing  examiners. 
They  go  out  and  two-thirds  of  tlie  cases  of  the  U.S.  Parole  Board 
will  be  conducted  by  them.  You  can  go  from  7  to  9  to  90,  that  is  one 
way  of  getting  at  that  problem. 

There  are  collateral  disadvantages,  namely,  I  think  it  is  important 
for  the  decisionmaker,  the  functional  decisionmaker,  to  confront  the 
inmate  and  to  make  the  decision  then  and  there.  If  you  believe  the 
parolee  has  a  potential  for  release,  you  have  to  confront  him  and 
if  you  deny  the  parole,  you  have  to  start  moving  toward  a  confronta- 
tion and  avoid  the  terrible  problems  of  delay  in  notification  to  the 
inmate.  To  give  an  exti-eme  example — ^in  England,  a  man  is  inter- 
viewed for  parole  and  4  months  later  he  finds  out  whetlier  he  was 
paroled  or  not  and  no  reasons  given.  I  see  that  time  lag  and,  even  if 
you  couple  it  with  mechanical  written  reasons  as  a  denial,  I  see  that 
at  best  as  a  limited  way.  It  is  far  better  to  get  a  system  where  you  have 
centralized  policymaking,  internal  appellate  review.  We  can  decide 
what  we  are  going  to  call  tliem,  but  people  who  will  be  decisionmakers, 
who  will  spend  the  necessary  time  to  interview,  talk,  confront,  make 
the  decision  and  give  it  to  them.  If  that  decision  doesn't  meet  the 
applicable  standard,  that  can  be  reviewed  within  the  system  you  con- 
struct. That  is  the  essential  priority. 

Mr.  Railsback.  Doesn't  this  involve  a  massive  increase  in  person- 
nel? You  are  talking  about  decisional  confrontation  but  if  you  have 
the  caseload  that  the  State  of  Illinois,  or  State  of  Pennsylvania  has,  or 
the  Federal  system,  how  do  you  have  decisional  confrontation  and 
permit  the  individuals  to  have  enough  time  without  somehow  increas- 
ing substantially  the  membeis  of  the  ]:>aro]e  boards ':  You  Ixave  to  have 
90  members  of  a  parole  board,  or  qualified  hearing  examiners.  I  am  not 
suggesting  these  people  could  not  be  qualified — my  friend  Congress- 
man Blester  said  yesterday  we  also  have  to  provide  that  they  are 
adequately  trained. 

What  concerns  me  about  all  this,  and  we  have  some  very  meritorious 
legislation  under  consideration,  is  that  I  knov.-  wliat  is  going  to  happen 
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if  we  don't  mandate  the  tremendous  increase  in  personnel  necessary 
to  do  an  effective  job. 

Mr.  Orland.  I  will  be  as  candid  as  I  can  in  response  to  that. 

If  you  accept  the  premise  that  parole  has  a  legfitimacy  and  if  you 
believe  that  the  way  to  do  it  is  by  having  an  in-depth  confrontation 
examination  and  decision,  you  have  only  one  of  two  choices :  legislate 
the  necessary  funds  and  qualified  manpower  to  do  it  or  you  can  con- 
clude although  the  goal  is  theoretically  very  nice,  the  present  system 
is  inadequate,  abandon  the  present  system  and  go  to  mandatory  release 
as  a  matter  of  right.  I  think  it  is  more  desirable  to  move  toward  condi- 
tional release  as  a  matter  of  right — not  maybe,  not  as  a  matter  of 
discretion,  but  as  a  matter  of  absolute  right,  than  to  continue  with  a 
nonreviewable  system  with  overwhelming  caseloads,  some  about  which 
you  have  qualms  anyway  and  can't  be  met,  because  of  the  crushing 
situation  of  overwhelming  caseloads. 

Mr.  Railsback.  I  am  inclined  to  agree.  Then  what  might  happen, 
given  public  temperament,  I  think  you  will  see  the  judges  handing 
down  exorbitant  sentences.  We  will  have  to  deal  with  that,  too. 

Mr.  Orland.  Yes,  I  think  you  do.  Last  week  I  testified  before  the 
Senate  Judiciary  Committee  about  the  Br-own  Commission  proposals 
and  I  had  some  serious  problems  with  that.  My  suggestion  to  that 
committee  at  that  time  was  that  they  pause  to  consider  the  desirability 
at  the  Federal  level  of  taking  the'  parole  decisions  from  the  Parole 
Board  and  sentencing  decision  from  the  judges. 

As  a  conceptual  model,  that  has  some  similarities  to  the  bill  you  have 
introduced.  I  haven't  had  a  chance  to  study  that  in  detail  but  I  think 
there  are  significant  details  in  what  I  was  suggesting  in  that  approach. 
There  are  a  variety  of  approaches  that  should  be  considered.  I  am 
concerned  about  simply,  blindly  and  mechanically  following  the  exist- 
ing mold,  or  to  say,  well,  let's  "follow  the  existing  mold  but  let's  make 
it  a  little  more  fair,  let's  put  some  due  process  safeguards  into  it. 

I  am  not  deprecating  due  process.  I  am  suggesting  there  may  be 
limitations  on  what  you  hope  to  accomplish  in  this  particular  aspect 
of  criminal  justice.  I  firmly  believe  that. 

Mr.  Drinan.  You  mentioned  internal  or  appellate  review  of  these 
parole  decisions.  Do  you  have  any  further  thoughts  on  that,  assum- 
ing that  we  work  within  the  present  system  ? 

Mr.  Orland.  Assuming  you  continue  with  the  Parole  Board  ? 

Mr.  Drinan.  Within  the  present  system,  particularly  the  Federal 
system — is  there  anything  we  could  do  or  propose  that  would  give 
some  form  of  internal  appellate  review  ? 

Mr.  Orland.  The  Federal  Parole  Board  has  now  adopted  procedures 
along  those  lines. 

Mr.  Drinan.  Is  that  effective  ?  My  evidence  is  these  procedures  are 
not. 

Mr.  Orland.  I  don't  think  they  are  adequate  to  the  task  at  hand. 
I  think  really  the  more  fundamental  question  is  the  whole  decision- 
making process  at  the  Federal  level.  I  would  say  generally  if  you  are 
talking  about  moving  with  the  present  system  I  would  take  the  notion 
of  hearing  examiners.  I  don't  know  if — I  don't  like  hearing  examiners, 
they  make  recommendations  to  ultimate  decisionmakers  and  that  in- 
volveii  a  lag. 
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If  you  are  talking  about  improving  the  existing  system,  I  would 
think  of  creating  parole  decisionmakers  who  would  make  the  decision. 
If  you  needed  a  hundred,  you  would  have  them,  if  200  vou  would  have 
them.  They  would  make  the  decision — affirmative  decisions  would  be 
the  end  of  it.  Negative  decisions  could  be  reviewed  by  the  Parole  Board 
and  convert  the  current  Parole  Board  into  an  appellate  decisionmaking 
body.  That  is  not  my  personal  preference  but  that  is  a  way  to  do  it. 
]\ir.  Drixax.  Would  you  have  judicial  review  of  the  ultimate  denial 
bv  the  Parole  Board  under  that  system  ? 

"  ]Mr.  Orlaxd.  I  would  prefer  a  system  of  mandatory  release  rather 
than  judicial  review  of  discretionary'  decisions. 
Mr.  Drixax.  A^Tiy? 

Mr.  Orlaxd.  Because  if  vou  believe  that  this  in-depth  confrontation 
correctional  model  has  validity  to  it,  then  I  have  problems  with  appel- 
late judicial  consideration  of'those  factors.  That  is  on  the  one  hand. 
On  tile  other  hand,  the  problems  of  delay  that  have  to  exist  when  you 
are  talking  about  judicial  review  of  discretionary  action,  Germany 
has  that  procedure.  In  Germany  all  decisions  denying  parole  by  consti- 
tutional right  are  subject  to  appellate  judicial  review.  Germany  has  a 
verv  "advanced  system,"  in  quotes. 

Mr.  Drixax.  If  it  is  advanced,  why  are  you  opposed  to  all  judicial 
review  ? 

Mr.  Orlaxd.  Because  I  would  prefer,  if  you're  going  to  talk  about 
bringing  a  rule  of  law  to  bear  on  release  decisions,  I  would  prefer 
moving  away  from  the  administrative  model  altogether. 

Mr.  Drixax.  On  the  assumptions  that  we  can't  change  everything 
overnight  and  that  we  have  to  live  with  the  present  structure,  is  there 
a  case  under  the  structure  for  saving  thnt.  at  least  in  limited  circum- 
stances, this  final  denial  of  parole  is  in  fact,  or  should  be,  reviewable 
by  the  courts  ? 

'  ]Mr.  Orlaxd.  I  think  you  could  meet  due  process  concerns  by 
doing  that.  For  example — ^my  only  point  was  I  saw  some  limitations  to 
that  approach  and  it  is  not  the  approach  I  would  suggest. 

]Mr.  ]\IiKVA.  We  have  had  other  penologists,  wardens,  tell  us  be- 
yond 2  or  3  years'  incarceration  the  prisoner  takes  a  downward  curve. 
Suppose  decisions  were  not  reviewable  during  that  initial  period,  but 
any  decision  resulting  in  keeping  someone  in  prison  longer  than  3  years 
was  ?  Would  that  temper  vour  conccu-n  ? 

Mr.  Orlaxd.  Yes,  it  does.  There  is  a  lot  of  merit  to  that.  As  an 
analogue  in  Denmark,  where  judicial  decisions  on  short  sentences  are 
made  solely  by  the  prison  authorities,  they  don't  go  to  the  parole  board 
or  anyone.  The  warden  decides.  Decisions  to  the  next  category,  those 
are  decided  by  a  mixpd  tribunal  and  decisions  as  to  the  longest  category 
of  offenders  are  decided  bv  full  judicial  decision  with  a  full  panoply. 
I  think  there  is  a  lot  of  merit  to  pursuing  that  kind  of  approach, 
^^liat  you  can  grab  at  there  is  the  man  who  gets  lost  in  the  institution, 
year  after  year  after  year  for  a  whole  variety  of  reasons.  I  think  that 
is  something  surely  worth  some  consideration,  in-depth  consideration. 
I  had  not  thought  of  that.  I  thank  you  for  suggesting  that,  it  is  an 
interesting  possibility. 

I  know  my  time  is  drawing  to  a  close,  let  me  briefly  mention  a  couple 
of  problems  with  parole  conditions  and  parole  revocations.  Conditions 
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are  a  hodgepodge.  They  have  historical  antecedents  directly  going 
back  to,  as  I  said,  indentured  servitude. 

I  don't  think  there  is  a  single  parole  condition  that  is  common  to 
eveiy  State,  every  jurisdiction,  such  as,  you  can't  get  married,  you 
can't  drive  a  car,  et  cetera.  There  is  no  empirical  validation  for  the 
assumption  that  you  are  going  to  reduce  recidivism  rates  considerably 
if  you  have  a  lot  of  conditions  than  if  you  have  a  few  conditions. 

The  English  system  imposes  three  conditions.  The  last  says,  be  in- 
dustrious and  not  violate  the  law,  and  report  to  your  parole  officer. 
That  comes  closest,  in  my  view,  to  what  you  need. 

The  problem  is,  the  risk,  the  concern  about  parole  conditions  is  the 
risk  of  arbitrary  power.  You  don't  want  in  the  hands  of  parole  officers 
the  power  to  call  people  back  to  finish  a  sentence  depending  on  caprice 
and  will,  to  say  you  can't  associate  with  undesirable  people,  the  kind 
of  things  a  parolee  will  do  anyway.  To  that  extent  you  create  some  risks 
of  arbitrary  action  without  any 'real  notion  that  those  conditions  are 
really  needed. 

There  is  one  factor  though,  that  requires  an  explanation.  It  is  not 
always  in  the  interest  of  parole  authorities  to  revoke.  High  recidivism 
rates',  high  revocation  rates  are  reviewed  by  parole  departments  as 
failures.  Every  revocation  is  a  failure.  The  more  revocations,  the 
poorer  the  parole  system  is  working. 

One  of  the  paradoxes  in  Connecticut  is  some  people  violate  their 
paroles  and  are  never  reported,  they  are  screened  out.  You  have  actual 
problems  of  people  who  should  be' revoked  not  being  revoked  because 
the  parole  officer  is  'carrying'  them.  If  he  isn't,  the  parole  supervisor  is. 
There  are  negative  screens  that  prevent  violations  from  being  reported 
to  the  board. 

On  the  other  hand,  it  is  my  understanding — discussion  without  per- 
sonal observation  is  risky— iDut  it  is  my  understanding  that  a  State 
like  New  York  where  conditions  are  as  antiquated  as  anywhere  in  tlie 
United  States,  they  are  tight  on  conditions.  They  will  revoke  at  the 
drop  of  a  hat,  on  technical  grounds  with  no  hesitancy. 

There  is  a  fundamental  problem  of  the  role  of  the  parole  officer  in 
Connecticut.  The  inside  ioke  is  there  are  two  kinds  of  parole  officers, 
those  that  carry  guns  and  those  that  don't.  A  parole  officer  is  a  cop  and 
he  is  a  caseworker.  Those  roles  are  frequently  mutually  exclusive. 

I  think  there  have  been  some  interesting  suggestions  about  the  possi- 
bility of  removing  the  cop  function,  the  police  function  from  the  pa- 
role officer  and  making  him  a  caseworker  pure  and  simple.  I  think  that 
is  something  worth  thinking  about. 

The  other  problem  with  regard  to  conditions  and  supervision  is 
crushing  caseloads.  The  President's  Crime  Commission  recommended 
a  caseload  of  35  per  parole  officer.  In  Connecticut,  a  fairly  good  State 
com])aratively,  caseloads  are  now  over  100.  That  becomes  supervision 
in  name  only.  You  have  the  paradox,  conditions  of  parole  that  have  no 
empirical  validation  on  the  one  hand  and  then  supervision  in  name 
only  on  the  other. 

If  you  really  believe  supervision  can  help,  and  I  think  it  can,  then 
it  seems  to  me  you  have  to  structure  a  system  with  adequate  supervi- 
sion. Supervision  in  name  only  is  illusory. 

The  concerns  I  had  about  going  toward  the  due  process  model  in 
parole  decisionmaking  are  not  the  same,  in  my  own  mind,  when  you  arc 
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talking  about  the  due  process  model  in  pai-ole  revocation.  When  you  are 
talking  of  parole  revocation,  you  are  talking  of  returning  a  man  to  an 
institution  for  engaging  in  a  particular  course  of  conduct,  for  doing 
an  act  or  acts.  It  may  not  be  a  criminal  act  but  it  is  an  act,  nonethe- 
less. I  think  you  are  talking  about  that  kind  of  decision  as  opposed  to 
the  far  more  complicated  decision  of  whether  to  release  the  man.  There 
it  makes  a  lot  of  sense  to  talk  of  the  due  process  model.  A  substantial 
thrust  of  the  due  process  cases  in  the  last  5  years  have  been  toward  the 
due  process  model  in  revocation.  That  issue  is  now  pending  before  the 
U.S.  Supreme  Court.  Certiorari  has  been  granted  in  one  or  two  cases 
where  the  issue  of  full  revocation  without  meeting  clue  process  will  be 
adjudicated. 

I  wanted  to  mention  some  technical  problems  with  revocation.  Num- 
ber one,  and  probably  the  most  important,  is  the  question  of  'clean 
street  time.'  Take  this  case :  I  am  paroled  in  1965  and  from  1965  to  1970 
I  lead  an  exemplary  life.  In  1971  I  violate  my  parole  by  commiting  a 
new  crime.  I  am  convicted  of  the  new  crime  and  I  also  have  my  parole 
revoked.  What  happens  to  the  5  years  I  spent  on  parole?  Do  I  get 
credit  for  it?'  The  answer  varies  jurisdiction  by  jurisdiction.  In  the 
Federal  system  there  is  discretion  with  the  Federal  Board  as  to  whether 
to  give  that  credit  or  not.  In  my  judgment  it  is  profoundly  unfair  to  the 
parollee  who  has  done  5  years  to  take  it  all  away  from  him.  I  have  no 
j)roblem  with  the  approach  in  the  existing — in  your  bill.  Congressman 
Kastenmeier,  that  would  mandate  credit  for  clean  street  time.  I  see  no 
benefit  to  the  reverse  situation,  to  invariably  deny  the  parolee  credit  for 
his  clean  street  time. 

There's  a  more  ticklish  problem,  that  as  a  criminal  law  professor 
fascinates  me — that  is  freedom  or  incarceration  for  an  alleged  parole 
violator  spending  the  time  he  is  arrested  and  the  time  his  revocation  de- 
cision is  made.  It  is  the  question  of  bail,  really.  I  am  a  firm  believer  in 
pre-trial  release,  but  one  of  the  reasons  tliat  I  am  a  firm  believer  in  bail 
is  that  then  you  are  talking  of  people  presmned  innocent.  The  problem 
is  that  a  parolee  does  not  carry  the  presumption  of  innocence. 

Hence,  you  must  wrestle  with  the  problem  of  whether  a  parolee  vio- 
lating parole  is  entitled  to  the  presumption  of  innocence  and  as  Chair- 
man Kastenmeier's  bill  would  do,  as  a  matter  of  right  you  would  re- 
lease that  person  pending  adjudication. 

I  think  that  you  have  been  most  patient  with  me.  There  has  been 
much  to  cover  in  a  relatively  short  period  of  time.  I  have  attempted  to 
try  to  lay  out  what  I  think  are  the  principal  areas  of  concern  for  you  to 
be  addressing  yourselves  to  in  succeeding  weeks  in  considerably  more 
detail.  To  the  extent  that  I  can  be  of  further  assistance  to  the  committee 
at  this  point  or  some  future  time,  I  remain  ready  to  do  so  and  would 
respond  to  any  questions  or  observations  you  may  have  at  this  time. 

Mr.  Kastenmeier.  Thank  you  very  much.  Professor  Orland,  on  be- 
half of  the  committee.  Your  comprehensive,  illuminating  discussion  of 
the  problem,  the  area  we  are  entering  into,  has  been  very  helpful. 

I  arn  going  to  defer  my  questions  I  have — we  will  be  in  session  in  a 
few  minutes — and  call  on  my  other  colleagues. 

The  gentleman  from  Michigan. 

Mr.  CoNYERS.  I  have  no  questions,  but  I  would  like  to  join  in  the 
chairman's  appraisal  of  your  discussion  of  this  problem — it  is  of  very 
high  quality. 
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I  would  appreciate  hearing  more  from  the  distinguished  professor 
as  we  move  further  into  this  entire  area. 

Mr.  Orland.  I  would  be  delighted  to  come  back. 

Mr.  Kastenmeier.  As  a  matter  of  fact,  you  refer  to  a  statement 
before  the  Senate  Judiciary  ConTtnittee  last  week.  Was  it  a  statement 
prepared  with  textual  material?  We  would  appreciate  having  it. 

Mr.  Orland.  I  can  submit  a  copy.  I  was  addressing  myself  there  to 
a  discrete  issue. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois. 

Mr.  MiKVA.  Just  one  question.  A  lot  of  my  law  school  learning  has 
gone  over  the  side  after  I  started  visiting  prisons,  such  as  the  validity 
of  indeterminate  sentences,  and  I  am  beginning  to  think  through 
again  the  notions  of  two-  and  three-time  loser  sentences.  I  used  to  be 
opposed  to  those  because  I  felt  it  violated  some  kind  of  due  process.  Is 
there  validity  to  the  thought  that  there  should  be  separate  parole 
procedures  for  people  who  have  not  made  it  once,  or  twice,  or  thi-ee 
times  on  the  outside? 

Mr.  Orland.  I  am  not  sure.  One  of  the  things  that  happens  in 
Europe,  in  the  Soviet  Union,  recidivists  are  not  eligible  for  parole.  I 
don't  want  to  move  that  far.  Not  just  the  Soviet  Union,  in  a  large 
number  of  European  countries  that  is  true.  I  don't  want  to  move  that 
far,  there  are  instances  vrhere  two-  and  three-time  losers  can  make  it 
on  parole.  I  am  not  prepared  to  turn  them  oif . 

Commenting  on  recidivist  statutes  generally,  I  think  the  problem  is 
not  just  the  fairness  of  a  hearing,  the  problem — the  principal  prob- 
lem^in  recidivist  statutes  is  that  they  are  used  as  coercive  plea  bar- 
gaining devices  by  prosecutors  to  exact  guilty  pleas  to  the  charges. 

iSIr.  ]\IiKVA.  I  was  thinking,  in  terms  of  parole  granting,  that  joii 
could  conceivably  set  up  different  procedures  for  people  who  have 
been  involved  in  previous  parole  and  previous  incarceration  situations. 

]Mr.  Orland.  I  am  not  sure.  I  think  the  idea  of  really  separate  pro- 
cedures for  people  in  for  a  long  time  is  a  lot  more  appealing  to  me  than 
separate  proceedings  for  people  with  prior  sentences  and  prior  parole 
revocation.  If  you  are  talking  about  them,  you  are  talking  of  a  signifi- 
cant percentage  of  the  Federal  population ;  there  are  a  lot  of  people  in 
maximum  security  prisons  who  are  no  strangers  to  that  place. 

]\Ir.  Kastenmeier.  Does  my  colleague  refer  to  a  concept  such  as 
'dangerous  offender'? 

Mr.  MiKVA.  Yes,  except  in  terms  of  parole — the  eligibility  for  pa- 
role and  the  procedure  for  'dangerous  offenders,'  as  opposed  to  dif- 
ferent sentences. 

Mr.  Orland.  I  have  problems  with  the  'dangerous  offender'  ap- 
proach. That  is  the  approach  of  the  Model  Penal  Code,  the  Federal 
Code,  that  is  the  subject  of  recent  legislation.  I  am  troubled  in  general 
by  that. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania. 

Mr.  Beister.  I  wonder,  if  in  the  course  of  your  study  of  comparative 
parole  systems,  you  have  found  any  linkage  between  the  recidivism 
crime  rate  in  society  which  would  find  itself  associated  with  any  one 
of  the  variants  in  the  system  ? 

Mr.  Orland.  The  answer  is  I  don't  know  and  I  don't  think  I  am 
qualified  to  know.  I  am  not  a  criminologist  by  training. 

One  of  the  things  that  we  lawyers  tend  to  do  is  to  look  on  law  and 
legal  procedures  as  a  solution  to  all  of  society's  problems.  I  think 
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there  is  a  lesson  to  be  learned  in  the  fact  that  there  are  profound 
limitations  on  what  law  can  do.  I  thinlv  I  know  a  fair  amount  about 
criminal  law  and  criminal  procedure  and  criminal  corrections,  but  my 
ignorance  concerning  ultimate  causes  of  crime  is  staggering.  I  am  not 
sure  that  the  state  of  the  art  is  really  so  advanced  that  meaningful 
generalizations  can  be  made. 

There  is  a  lot  of  very  sophisticated  work  in  the  Institute  of  Crimi- 
nolooy  at  Cambridge  and  by  Scandinavian  criminologists  as  well  as  in 
the  Council  of  Europe  and  in  the  United  States  at  the  Schools  of 
Criminology  at  Albany  and  Berkeley.  But  the  depth  of  our  ignorance, 
not  just  mnie,  the  ignorance  of  the  empirical  studies  is  staggering.  We 
know  so  little. 

Mr.  BiESTER.  In  Pennsylvania  when  a  man  is  sentenced  to  imprison- 
ment in  the  State  prison  system  as  opposed  to  the  county  system,  he 
is  sent  firet  to  the  Eastern 'State  Diagnostic  Classification  Center  for 
assignment  to  a  number  of  places. 

I  am  wondering  to  what  extent  a  parole  board  should  at  some  point 
along  the  way  in  the  course  of  an  inmate's  incarceration  have  some 
kind  of  power  to  call  for  either  a  review  of  that  original  classification 
of  assignment  or  in  fact  to  initiate  proceedings  which  would  entirely 
alter  the  nature  of  the  time  being  served  by  the  inmate  into  perhaps 
a  mental  institution  or  perhaps  some  other  kind  of  institutional 
setting. 

]Mr.  Orlaxd.  I  think  that  is  a  desirable  and  important  goal  to  be 
achieved.  One  of  the  reasons  that  I  suggested  on  the  Senate  side  last 
week  the  possibility  of  created  Federal  correctional  referees  responsi- 
ble not  just  for  sentences  or  just  for  release  but  the  conditions  of  con- 
finement, as  well,  was  to  get  at  that  kind  of  problem. 

I  have  seen  in  a  strict  parole  board  setting  the  potential  influence  a 
parole  board  can  have  in  affecting  people  who  have  stuck  in  a  rut  in 
an  institution  just  by  the  power  of  suggestion.  I  think  that  is  a  notion 
to  be  expanded,  the  notion  of  an  independent  entity.  I  don't  call  them 
a  parole  board  or  correctional  institution,  wliatevcr  you  call  them, 
but  an  independent  entity  for  reviewing  the  conditions  of  confinement, 
the  conditions  of  treatment,  the  whole  ball  of  wax. 

Mr.  BiESTER.  That  is  good.  I  think  something  like  that  should  be 
done.  I  guess  maybe  the  last  question  I  have  is  an  extremely  difficult 
one  and  involves  more  of  a  comment  on  my  part  than  a  question  to 
you. 

As  I  have  listened  this  morning  and  studied  over  the  last  several 
weeks  the  parole  system  generally,  I  have  become  quite  skeptical  of 
the  system  itself,  no  matter  how  much  effort  by  those  who  struggle  to 
make  it  successful.  Given  the  caseload  you  have  spoken  of  this  morning, 
I  wonder  whether  this  is  a  parole  system  at  all.  If  a  man  is  carrying  a 
hundred  cases,  I  wonder  if  he  is  carrying  any. 

If  that  is  the  case,  perhaps  we  are  witnessing  an  erosion  of  the 
system  just  by  virtue  of  the  depth  of  the  burden  it  is  supposed  to  carry. 

Mr.  Orland.  It  is  fair  to  say  in  many  American  jurisdictions  it  is 
supervision  in  name  only.  In  France  they  are  not  self-conscious  abou"* 
it.  They  admit  it.  A  Paris  case  official's  load  is  300  and  he  has  no  ilk 
sions  he  is  supervising  anybody. 

Mr.  BiESTER.  It  seems  that  the  greater  the  burden,  the  more  rapidly 
it  self-destructs. 
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Mr.  Orland.  That  is  right. 

Mr.  Kastenmeier.  I  wonder  whether  you  could  very  briefly  sum- 
marize your  views  witli  respect  to  the  recommendations  you  made  last 
week  on  the  recommendations  of  the  National  Commission  on  Reform 
of  the  Federal  Criminal  Laws.  What  was  the  burden  of  your  com- 
mentary with  respect  to  parole? 

Mr.  Orland.  I  would  be  happy  to  and  will  try  to  do  it  as  briefly 
as  possible. 

I  suggested  to  the  Senate  Judiciary  Committee  that  the  Brown  Com- 
mission was  proposing,  without  careful  consideration  of  alternative 
models,  the  adoption  of  the  Model  Penal  Code  approach  of  a  limited 
number  of  felony  categories  of  low  or  no  minimum  and  relatively  high 
maximum  to  be  judicially  decided,  with  actual  release  to  be  decided 
by  a  parole  board  without  judicial  review  of  parole  board  decisions. 

I  suggested  that  the  Congress  would  be  remiss  if  before  adopting 
that  model  it  not  give  careful  consideration  to  alternative  models.  I 
pointed  out  that  my  understanding  of  the  Brown  Commission's  own 
v.'ork,  looking  at  its  own  internal  documents,  was  from  the  outset,  the 
very  first  meeting,  that  model  was  not  seriously  tampered  with.  There 
was  discussion  of  whether  there  should  be  a  low  or  no  minimum  but 
the  basic  approach  of  min-max,  parole  board,  no  judicial  review,  that 
concept  was  frozen  relatively  early  in  the  Commission's  deliberations. 
At  least  that  is  my  understanding  of  the  way  it  happened.  The  par- 
ticular alternative  I  asked  them  to  think  about  Avas  the  |K>ssibility  of 
creating  Federal  correctional  referees  responsible  for  sentences,  re- 
viewing the  conditions  of  confinement,  modeled  after  Federal  bank- 
ruptcy referees.  I  proposed  making  such  referees  Federal  officers,  exer- 
cising judicial  power,  have  their  decisions  reviewed  only  for  abuse  of 
discretion  by  the  Federal  district  courts,  and  create  in  Washington  a 
centralized  policymaking  entity  composed  of  judicial,  sociological, 
])sychiatric,  welfare,  and  advice  on  components  responsible  for  the 
development  of  guidelines,  realistic  guidelines  both  with  regard  to  sen- 
tence, with  regard  to  conditions  of  confinement  and  with  regard  to 
release. 

I  suggested  that  not  as  a  panacea — there  are  a  lot  of  problems  with 
that  kind  of  approach — but  I  suggested  at  the  very  minimum  the  prob- 
lems with  that  kind  of  approach  should  be  systematically  explored 
before  concluding,  as  the  Brown  Commission  concluded,  that  the  way 
to  go  is  the  way  we  have  been  going. 

Mr.  MiKVA.  Would  the  chairman  yield  ? 

Mr.  Kastenmeier.  Yes. 

Mr.  MiKVA.  You  are  quite  right.  The  Model  Penal  Code  was  adopted. 
I  was  not  on  the  Connnission  at  the  beirinning — our  distinguished 
chairman  was — and  I  think  that  was  sort  of  accepted  because  there  were 
so  many  other  changes  being  considered  and  you  obviously  can't  do 
them  all  in  one  revision. 

The  two  things  that  did  appeal  to  me  and  which  I  thought  Avere 
steps  forward — I  would  like  you  to  comment  on  them — were  the  lower- 
ing of  the  maxima  on  a  lot  of  sentences  and  reducing  a  lot  of  sen- 
tences from  major  offenses.  I  forget  the  category — they  put  them 
in  a  catejTory  whei-e  more  of  the  maxima  would  be  under  5  years. 
Second,  they  provide  for  review  of  sentencing  as  a  part  of  the  appel- 
late procedure. 
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Would  you  say  those  two  were  steps  in  the  right  direction? 
Mr.  Orland.  I  don't  want  to  be  misunderstood.  I  thnik  that  the 
Brown  Commission  did  some  very  fundamentally  important  thmgs 
and  I  was  addressing  myself  to  an  area  which  Professor  Schwartz 
in  his  introductory  statement  to  the  Commission  conceded— because  of 
the  limited  time  available  to  the  Commission,  they  could  not  tackle 
the  things  they  wanted  to  tackle.  I  did  not  mean  criticism  of  Lou 
Schwartz  or  the  fundamental  work  of  the  Commission. 

With  regard  to  the  two  questions  or  submissions  you  raise,  hrst, 
they  are  highly  desirable  as  they  decelerate  penalties.  Second,  with 
regard  to  sentence  review,  I  think  sentence  review  is  highly  desirable. 
1  think  it  has  to  be  very  carefully  thought  through.  Connecticut  has 
had  sentence  review  for  more  than  a  decade.  For  more  than  a  decade 
it  has  been  a  failure,  in  my  judgment,  in  Connecticut.  Sentence  review 
without  meaningful  review  of  sentencing  criteria,  I  tliink,  has  a  lot  of 
problems. 
Mr.  Kastenmeier.  The  gentleman  from  Michigan  ? 
Mr.  CoNYERS.  We  talked  somewhat  earlier  about  fairness,  and  I 
think  we  got  into  a  distinction  I  had  not  meant  to  create.  Having 
looked  over  your  outline  and  listening  to  this  testimony,  I  note  that 
all  of  this  is  put  in  the  framework  of  the  presumption  Hiat  there  are 
going  to  be  reasonable  people  operating  in  these  executive  and  judicial 
capacities,  and  it  would  seem  that  in  closing  we  might  really  want  to 
put  this  in  the  perspective  of  the  real  world. 

In  a  way  this  becomes  academic.  That  is  to  say,  one  of  th  prob- 
lems that  has  begmi  to  disturb  me  is  the  fact  that  even  a  system  that 
could  withstand  a  great  deal  of  criticism  still  operates  with  human 
beings,  who,  for  example,  have  hangups  on  race,  and  who  may  begin 
to  enjoy  passing  judgment  unfairly  on  others.  We  begin  to  get  into 
a  subject  that  has  not  been  discussed  here  at  all,  perhaps  it  is  not 
within  your  purview,  but  I  thought  we  might  close  on  it,  that  these 
are  laws  of  men  and  they  are  operated  by  men. 

JSIany  of  the  things  wrong  with  our  system  could  be  corrected  if 
somehow  this  human  element  could  be  corrected.  I  am  sure  it  can't  be 
eliminated. 

We  have  not  talked  about  the  fact  there  are  so  many  black  people 
in  prisons,  so  many  poor.  That  is  not  an  accidental  phenomenon,  as 
we  all  know,  and  yet  we  have  been  talking  here  today  sort  of  in  an 
enclosed  study  of  pure  systems  and  there  has  been  no  introduction 
of  the  human  element  which  so  frequently  worsens  even  the  best 
systems  we  bring  up. 

Do  you  have  any  closing  comments  on  that  ? 

Mr.'ORLAND.  It  is  a  tall  order,  but  a  perfectly  legitimate  one. 

I  have  been  accused  in  writing  fis  well  as  orally  of  being  racist  in 
denying  parole  to  black  men.  I' think  that  is  a  problem  any  white 
decisionmaker  has  in  terms  of  carrying  credibility  to  black  mmates 
who  feel  they  have  been  victimized.  In  many  cases,  quite  legitimately, 
they  feel  they  have  been  victimized  not  just  this  time  but  all  times 
going. 

I  have  no  personal  knowledge,  speaking  as  honestly  as  I  can,  of  any 
decisionmaker  that  I  know  of  who  is  racist.  I  would  assume  that  there 
are  racist  judges  and  there  are  racist  guards  and  racist  policemen  and 
racist  parole  board  members  as  a  matter  of  statistics  and  probability. 


102 

I  can't  say  parole  board  members  are  more  racist  than  any  other  seg- 
ment of  society,  including  judges.  The  whole  notion  of  fairness  that 
you  were  talking  about,  the  whole  reason  for  due  process,  I  suppose, 
or  one  of  the  primary  reasons  for  having  due  process  is  to  guard 
against  arbitrary  action  by  men. 

In  the  last  analysis,  I  think  no  matter  how  much  you  impose  due 
process  on  the  system,  you  can  limit  the  excesses  but  clever  people  can 
manipulate  even  the  best  of  due  process  systems.  You  can  legislate  fair- 
ness but  you  can't  legislate  release.  You  can  try  and  legislate  release 
policy,  but  unless  you  make  it  mandatory,  imless  you  have  a  system  of 
mandatory  release,  you  can,  say,  make  it  desirable  to  release,  reduce 
maxima,  provide  fairness,  but  as  long  as  you  have  discretion,  you 
invite  the  possibility  of  abuse. 

I  am  not  offering  an  apology  for  parole  boards.  I  am  not  saying  that 
members  of  parole  boards  are  racist  or  not  racist.  I  do  say  in  my  own 
heart  in  terms  of  the  decisionmakers,  the  ones  I  have  met — I  have  met 
a  fair  number,  but  by  far  not  the  majority — but  I  know  of  no  one 
I  suspect  of  being  racist. 

I  would  say  by  the  very  fact,  for  reasons  we  have  not  discussed  but 
but  you  have  discussed  on  other  occasions  with  other  people,  you  are 
dealing  with  a  significant  number  of  black  and  poor  people  in  prison, 
there  are  inevitable  ris'ks  that  the  inmate  will  view  himself  in  the 
parole  board  setting  as  the  victim  of  racism  whether  or  not  that  is 
true. 

One  of  the  things  we  have  tried  to  do  in  Connecticut  to  assure  not 
just  justice  but  the  appearance  of  justice  is  to  mal^e  sure  that  every 
panel  that  sits — if  we  sit  in  panels  of  three — there  are  nine  members — 
has  a  black  member  on  it.  Of  course  that  black  member  can  always  be 
viewed  as  a  "Tom"  by  the  black  inmate,  that  is  a  risk ;  but  we,  by  con- 
scious policy,  have  chosen,  not  because  we  think  that  was  an  unfair 
decision  but  we  think  the  decision  may  have  a  bit  more  credibility 
with  the  inmates  for  very  legitimate  reasons  and  we  try  to  do  that. 
It  is  not  always  possible  but  by  and  large  we  achieve  it. 

I  would  be  interested  in  your  response  as  to  whether  you  believe 
that  is  desirable  or  just  tokenism.  That  is  a  possibility,  too,  and  I  have 
heard  it. 

Mr.  CoNTERS.  Improvement  sometimes  starts  with  tokenism,  so 
I  am  perfectly  prepared  to  accept  the  "token  nigger,"  as  he  is  referred 
to,  in  every  corporate  business  and  public  setting.  That  is  a  perfectly 
fair  way  to  begin  it.  Eventually  he  hopefully  improves  himself  and 
affects  others,  and  we  effect  some  degree  of  fairness  in  that  way. 

There  are  other  factors  we  are  not  going  to  discuss  today — the  aspect 
of  corruption,  which  is  separate  from  racism;  the  impact  of  class  on 
decisions  which  can  operate  very  unfairly.  It  is  hard  to  write  into  the 
statutes  and  policies  language  to  prevent  these  things  from  operating. 

Frequently,  the  operation  of  the  accumulated  system  and  laws  has 
these  detrimental  effects  anyway,  without  anybody  having  to  sit  down 
and  consciously  say,  "I  don't  like  poor  Italian  people.  Therefore,  they 
are  going  to  sustain  a  difficult  burden  when  they  come  before  me." 

It  seems  to  me  these  subjective  elements  are  necessary  to  consider 
along  with  the  very  important  systematic  review  that  you  have  pre- 
sented today. 

Mr.  BiESTER.  If  the  gentleman  would  yield. 
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Again,  having  uttered  the  skepticism  I  did  earlier  about  the  whole 
parole  system  it  seems  we  found  in  California  where  there  was  an  Adult 
Authority  dealing  with  essentially  all  sentences  and  time  determina- 
tions, there  were  charts  at  least  which  were  introduced  in  evidence  at 
that  time  which  indicated  as  far  as  the  Adult  Authority  was  con- 
cerned, that  its  treatment  of  blacks,  whites,  and  others,  which  I  think 
would  include  Mexicans  out  there,  was  essentially  indistinguishable 
in  terms  of  discrimination  for  longer  periods  of  time  for  blacks  than 
whites.  There  is  a  system  which  has  operated  without  any  control 
at  all  and  the  human  process  struggled  with  this  with  some  degree  of 
success. 

Was  that  correct  ? 

Mr.  CoNTERS.  I  am  not  sure.  Those  blacks  who  are  incarcerated 
had  a  completely  different  view  than  what  the  statistics  show. 

Mr.  Blester.  But  the  charts  over  5  years  showed  there  was  no  sta- 
tistical difference  in  the  way  they  were  treated  as  far  as  the  length  of 
time  was  concerned. 

Mr.  Orland.  In  response  to  that  you  have  to  distinguish  perspec- 
tives of  justice  rather  than  that  of  suggestion.  There  are  blacks  who 
think  the  Connecticut  Parole  Board  is  racist.  One  of  the  things  the 
Connecticut  chairman  started  doing  quite  unofficially  was  to  keep  track 
of  the  black  rate  of  parole  versus  white  and  not  numbers,  frequency. 
And  in  the  last  2  years  the  black  rate  of  parole  was  significantly  higher 
than  the  white.  It  is  very  hard  to  publicly  defend  on  those  kinds  of 
issues. 

Again  I  am  not  saying  that  your  concern  is  not  a  legitimate  one, 
that  there  is  no  racism  operating  in  parole  boards.  All  I  am  saying  is 
sometimes  it  is  necessary  to  try  and  do  some  systematic  digging  to  see 
whether  the  perceptions  of  the  inmate  are  valid  or  not,  if  the  sta- 
tistics would  negate  the  charge  of  systematic  racism,  for  example  by 
showing  that  blacks  are  released  at  a  higher  percentage  rate  than 
whites.  That  would  not  negate  the  possibility  statistics  would  decide 
racism  is  operating. 

Mr.  BiESTER.  We  had  complaints  of  many  inmates  to  precisely  that 
effect. 

Mr.  Kastenmeier.  On  the  point  you  made,  the  chairman  of  the 
California  Adult  Authority  testified  before  this  subcommittee 
last  October  that  there  was  no  truth  to  that.  I  do  recall  he  offered  these 
statistics  in  evidence,  and  they  are  included  in  volume  II  of  our 
hearings. 

One  of  the  problems  I  have  with  prisons  is  that  with  the  incredible 
variety  of  indi\dduals  who  make  up  the  offender  population — in  terms 
of  personality,  possible  brain  damage,  differing  motivations,  whatever 
the  background  is — it  is  impossible  to  impose  a  single  system  on  them. 
That  situation  is  impossible,  in  terms  of  finding  some  acceptable  an- 
swer for  society  in  the  long  term.  That  is  to  say,  there  are  just  too 
many  individuals  who  do  not  respond  to  any  given  system  or  given  set 
of  goals,  and,  if  anything,  this  seems  to  be  getting  worse,  I  suspect,  be- 
cause of  the  number  of  new  elements  in  society  that  com|)licates  society 
and  the  individuals  in  it,  rather  than  simplify  it. 

I  think  we  have  to  start  with  the  premise  that  no  system  is  going  to 
work  ideally  unless  somehow  you  are  able  to  use  a  series  of  different 
approaches  or  different  systems-  selectively.  You  might  then  get  a 
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higher  degree  of  differential  treatment  to  Avhich  individuals  might  re- 
spond, but  if  we  are  not  able  to  do  that,  we  are  always  going  to  have 
grave  problems  in  parole  and  in  terms  of  corrections  generally, 
wouldn't  you  agree  ? 

Mr.  Orland.  I  do.  One  small  footnote  to  that,  when  you  talked 
about  goals,  the  diversity  of  offenders  and  goals  to  be  achieved,  there 
is  one  current  development  in  correctional  thinking  that  you  may  not 
be  aware  of,  called  "prescription". 

Minnesota  is  using  this  and  there  is  talk  California  may  be  trying  to 
do  it.  The  objective  is  corrections  to  work  out  with  the  inmate  goals 
and  then  sign  a  contract.  If  you  achieve  those  goals,  you  will  be 
released. 

The  goals  may  be  to  finish  liigh  school,  finish  a  trade,  no  miscon- 
duct— which  can  be  a  hooker.  But  that  approach  called  the  "prescrip- 
tion program"  requires  a  parole  board  that  is  an  integral  part  of  tlie 
correctional  system,  that  is  a  parole  board  not  independent,  as  the  Con- 
necticut Board,  not  independent  of  the  correctional  system.  If  tlie 
board  is  independent  then  the  correctional  people  can't  sign  a  contract 
and  bind  the  parole  board. 

Minnesota  is  an  integrated  board,  the  board  is  part  of  the  correc- 
tional system  and  Commissioner  Fogel,  who  is  always  interested  in 
exploring  new  possibilities,  is  making  some  attempts  along  this  line. 
This  is  a  small  footnote  on  goals. 

I  personally  have  some  problems  with  how  realistic  that  approach  is 
for  the  reasons  just  mentioned. 

Mr.  KASTENMErER.  With  that  footnote,  I  wish  to  again  express  the 
appreciation  of  the  subcommittee  for  your  testimony  today.  It  has 
been  a  significant  preview  to  what  we  can  hope  for  in  these  hearings. 

Mr.  Orland.  Thank  you,  sir,  and  I  will  be  glad  to  appear  before  the 
subcommittee  again  at  any  time  you  wish. 

Mr.  Kastenmeier.  We  will  include  the  outline  of  your  testimony 
before  our  subcommittee,  as  well  as  your  testimony  presented  before 
the  Senate  Judiciary  Committee  last  week  in  the  record. 

(The  statements  referred  to  appear  at  pp.  689, 691.) 

Mr.  Kastenmeier.  With  that  the  subcommittee  will  adjourn  mitil 
tomorrow  morning  at  10  o'clock. 

(Whereupon,  at  12:25  p.m.,  the  subcommittee  recessed  to  recon- 
vene at  10  a.m.,  Wednesday,  March  1, 1972.) 


FEDERAL  AND  STATE  PAROLE  SYSTEMS 


WEDNESDAY,   MARCH   1,    1972 

House  or  Representatives, 

Subcommittee  No.  3  or  the 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2220, 
Raybuni  House  Office  Building,  Hon.  Robert  W.  Kastenmeier,  cliair- 
man,  presiding. 

Present :  Representatives  Kastenmeier,  Conyers,  Drinan,  Railsback, 
Biester,  and  Fish. 

Staff  members  present:  Howard  Eglit,  corrections  counsel,  and 
Thomas  Mooney,  associate  counsel. 

Mr.  Kastenmeier,  The  subcommittee  will  come  to  order  for  the  con- 
tinuation of  the  legislation  concerning  the  hearings  on  Federal  and 
State  parole  systems,  including  H.R.  13118,  and  related  bills.  This 
morning  we  would  like  to  approach  the  problem  from  the  perspec- 
tive of  the  parole  worker. 

We  are  most  pleased  to  have  as  our  first  witness  Mr.  Ben  S.  Meeker, 
chief  probation  and  parole  officer,  Northern  District  of  Illinois.  Mr. 
Meeker  will  discuss  his  functions  as  head  of  the  U.S.  Probation  Office 
in  Chicago — under  the  Federal  system,  probation  officers  equal  parole 
officers — and  the  functions  of  parole  offices  and  officers. 

With  Mr.  Meeker  are  two  witnesses  who  will  testify  later,  Mr.  Wil- 
liam S.  Pilcher,  supervising  probation  officer,  Chicago,  and  Mr.  David 
Dixon,  probation  officer  assistant. 

I  would  like  to  welcome  you  to  the  subcommittee  this  morning,  Mr. 
Meeker  and  you  may  proceed  as  you  wish. 

You  may  have  a  number  of  materials  here  which  you  possibly  will 
want  to  offer  for  the  record.  At  the  appropriate  time  they  can  be 
included. 

TESTIMONY  OF  BEN  S.  MEEKER,  CHIEF  PROBATION  AND  PAROLE 
OFFICER,  NORTHERN  DISTRICT  OF  ILLINOIS 

Mr.  Meeeler.  Thank  you,  Mr.  Chairman. 

We  are  delighted  to  have  the  opportunity  to  appear  before  this 
committee  to  express  some  of  our  views  on  the  operation  of  the  Federal 
Parole  Service,  particularly  as  it  operates  in  the  No'  thern  District  of 
Illinois,  where  I  am  in  charge  of  the  Federal  Probation  and  Parole 
Office. 

Two  of  my  staff  members,  William  S.  Pilcher,  supervising  proba- 
tion officer,  and  David  M.  Dixon,  probation  officer  assistant  on  a  spe- 
cial research  project,  are  here  with  me  and  will  also  testify. 
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As  you  know,  the  Federal  Probation  and  Parole  Service  is  an  inte- 
grated operation  where  the  probation  officers,  although  attached  ad- 
ministratively to  the  courts,  have  since  1930  served  as  agents  for  the 
Department  of  Justice  in  the  administration  of  parole  supervision, 
pre-parole  inquiry  and  Prison  Bureau  liaison  services. 

Perhaps  it  would  be  more  helpful  if  I  went  through  this  prepared 
statement  not  verbatim  but  identifying  the  major  points  in  this  docu- 
ment and  then  as  we  proceed  this  morning,  identify  other  exhibits 
which  we  would  like  to  get  into  the  record. 

Mr.  IvASTENMEiER.  Your  prepared  statement  will  be  included  in  the 
record,  without  objection. 

(Mr.  Meeker's  prepared  statement  appears  at  p.  697.) 

My  next  section  describes  briefly  the  area  where  we  work.  It  is 
a  heavily  populated  area  with  roughly  7i^  million  people.  We  have 
18  counties  to  supervise,  approximately  a  third  of  the  State,  so  the 
parole  officers  are  working  in  rural  districts  and  cutting  across  all  com- 
munities of  various  sizes. 

As  the  Nation's  second  largest  industrial  and  urban  community,  a 
Chicago  Federal  parole  officer  handles  a  wide  variety  of  offenders 
ranging  all  the  way  from  bank  robbery  to  minor  postal  thefts,  with 
offenders  convicted  of  Narcotic  Act  violations — this  is  one  of  the  major 
offenses  in  this  area — and  interstate  theft,  also  one  of  the  major  of- 
fenses, making  up  a  significant  part  of  our  caseload. 

CURRENT   MAJOR   PROBLEMS 

In  my  estimation  the  major  problem  currently  confronting  our 
parole  office,  and  a  situation  wliich  is  typical  throughout  the  Federal 
Probation  and  Parole  Service,  is  a  shortage  of  officer  personnel. 

At  present  the  professional  staff  of  the  Federal  Parole  Office  for  the 
Northern  District  of  Illinois  is  comprised  of  20  field  parole  officers,  two 
supervisors,  a  deputy  chief,  and  chief. 

Our  caseload  this  month,  February  1972,  is  over  1750,  which 
means  that  the  20  officers  are  responsible  for  an  average  of  87  cases,  in 
addition  to  their  heavy  investigative  duties  for  the  courts,  the  Parole 
Board,  and  the  Bureau  of  Prisons. 

In  an  annual  projection  of  staff  needs,  I  have  just  submitted  a  recom- 
mendation for  the  addition  of  14  probation-parole  officers  and  five 
paraprofessional  probation  officer  assistants  to  the  staff  for  this  dis- 
trict, which  would  bring  our  caseload  to  an  average  of  approximately 
50  cases  per  regular  officers. 

I  mention  here  in  1970  I  requested  an  additional  10  probation  offi- 
cers for  fiscal  1971  but  funds  were  not  available  and  no  additional 
officers  were  authorized,  despite  major  expansion  of  caseloads. 

Again  in  1971,  I  requested  an  additional  12  probation  officers,  but 
funds  were  not  available  and  no  expansion  w^as  authorized.  Our  goal 
is  to  reach  an  average  of  35  cases,  which  will  permit  an  officer  to 
function  at  a  level  in  wliich  his  professional  skills  and  services  can  be 
full  utilized. 

DUTIES  or  A  PAROLE  OFFICER 

In  addition  to  their  supervisory  responsibilities,  I  note  that  in  one 
recent  month,  back  in  November,  these  20  officers  completed  81  pre- 
sentence investigations  for  the  court,  44  presentence  investigations  for 


107 

other  Federal  courts  outside  the  district.  We  do  a  lot  of  work  for 
Federal  offices  in  other  areas  because  of  the  nature  of  the  migrant 
habits  of  our  people.  We  did  101  special  investigations  for  such  agen- 
cies as  the  U.S.  Board  of  Parole,  the  Bureau  of  Prisons,  U.S.  Disci- 
plinary Barracks.  We  do  a  lot  of  work  on  deferred  prosecutions 
for  the  U.S.  Attorney's  Office,  also. 

During  the  past  calendar  year,  our  probation  office  completed  2,089 
investigations  and  the  supervision  caseload  has  gone  up  from  1^531 
on  December  31,  1970,  to  1,688  on  December  31,  1971,  and,  as  I  have 
indicated,  is  now  1,750. 

The  investigative  demands  have  become  so  heavy  that  the  super- 
vision and  surveillance  duties  of  our  officers  are  necessarily  curtailed. 
Officer  after  officer  is  reporting  that  he  can  no  longer  do  much  more 
than  handle  the  major  emergencies  which  arise  on  his  caseload,  as  he 
is  forced  to  devote  most  of  his  time  to  investigation. 

Counseling  probationers  on  family  problems,  referring  them  to  pro- 
grams of  vocational  training,  and  helping  them  to  find  jobs  are  among 
the  traditional  services  probation  officers  are  trained  to  provide,  but 
these  services  cannot  be  performed  by  harrassed,  overworked  people 
who  must  meet  court.  Parole  Board,  and  other  daily  investigative 
deadlines. 

In  our  inner  city  districts  tensions  are  high,  and  where  tensions  are 
high,  there  are  some  additional  hazards  of  public  service  and  for  secu- 
rity reasons  we  send  parole  officers  out  in  pairs  in  these  districts.  That 
also  cuts  down  on  the  available  manpower  hours. 

Fortunately,  due  to  the  experimental  case  aide  project,  about  which 
2ilr.  Pilcher  and  Mr.  Dixon  will  testify,  we  have  received  assistance 
from  the  aides  in  working  in  these  and  other  areas. 

This,  of  course,  is  a  terminal  program,  on  a  research  grant  which  we 
hope  will  become  permanent. 

I  would  like  to  point  out  some  of  our  national  trends  because  I  think 
we  want  to  see  this  in  total  perspective. 

The  Federal  Probation  Service  had  an  excellent  record  in  contribut- 
ing to  the  protection  of  the  community  through  supervising  and 
rehabilitating  offenders.  This  record  will  be  placed  in  serious  jeopardy 
unless  additional  manpower  is  made  available. 

The  caseload  of  persons  under  supervision  of  Federal  probation 
officers,  who  comprise  a  force  of  only  640,  I  believe— it  may  vary  one 
or  two,  but  that  is  the  total  number  of  officers  for  the  entire  United 
States— and  we  have  currently  under  supervision  42,549  parolees  under 
that  small  complement  of  640  officers. 

You  can  see  that  has  gone  from  38,409,  which  is  an  increase  of  over 
4,000  cases  in  1  year,  the  past  fiscal  year  from  June  30,  1970,  to  June 
30,1971. 

A  comparison  of  the  current  caseloads  of  Federal  probation  officers 
with  the  standards  set  forth  in  the  1967  finding  of  the  President's 
Commission  on  Law  Enforcement  and  the  Administration  of  Justice 
reflects  the  urgency  of  our  need.  That  Commission  recommended  case- 
loads of  no  more  than  35  probationers  per  officer.  At  present  caseloads 
are  running  twice  that  figure  and  in  many  districts  I  am  receiving 
information  that  they  are  running  over  a  hundred — 120  or  130  cases 
per  officer. 
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IXCKEASED  CRIMINAL  FILINGS 


Since  1965,  the  increase  in  criminal  filings  in  Federal  district  courts 
has  gone  from  31,569  to  41,290,  a  jump  of  roughly  10,000,  and  current 
projections  estimate  a  similar  continuing  upward  trend. 

Here  in  the  Northern  District  of  Illinois,  the  U.S.  Attorney  reports 
a  30-percent  increase  in  criminal  case  filings  during  fiscal  1971.  Inci- 
dentally, he  told  me  last  week  that  the  actual  filings  were  considerably 
more  than  had  been  projected,  probably  more  like  40  or  50  percent 
increase  last  year. 

In  fact,  his  staff  was  doubled,  moving  from  32  assistant  U.S.  Attor- 
neys to  61  assistant  U.S.  Attorneys.  This  is  placing  a  heavier  burden 
on  our  probation  office  as  the  completion  of  adequate  presentence  inves- 
tigations alone,  to  say  nothing  of  community  supervision  of  parolees 
and  probationers,  demands  a  comparable  expansion  of  the  probation 
officer  staif .  Every  time  you  expand  one  area  in  criminal  justice,  we  have 
repercussions  elsewhere  and  w^e  are  certainly  getting  it  now  in  the  pro- 
bation-parole field. 

Recent  demands  placed  upon  the  Federal  courts  as  a  result  of  heavier 
criminal  dockets,  expanded  U.S.  Attorney  staffs,  and  pressures  for 
speedier  trials,  has  placed  an  excessive  burden  on  the  already  under- 
staffed Federal  Parole-Probation  Service. 

As  you  know,  Rule  32  of  the  Federal  Rules  of  Criminal  Procedure 
requires  the  preparation  of  presentence  investigation  reports  by  Fed- 
eral probation  offices,  and  these  reports  are  not  only  valuable  to  judges 
but  to  prison  officials  and  ultimately  to  the  U.S.  Board  of  Parole,  since 
tliese  reports  follow  an  offender  through  the  entire  Federal  correctional 
process. 

Incidentally,  we  have  two  copies  in  the  exhibits  of  presentence  inves- 
tigations which  we  felt  would  give  the  subcommittee  some  idea  of  the 
scope  of  the  work  of  the  reform — because  these  investigations,  as  I 
have  indicated,  become  basic  documents. 

Parole  Board  members  have  told  me  nothing  in  their  files  is  more 
useful  to  them,  in  their  evaluating  a  man  for  parole,  than  that  original 
presentence  investigation. 

Mr.  Kastenmeier.  May  I  interrupt  at  this  point  ? 

Mr.  Meeker.  Yes,  sir. 

Mr.  Ivastenmeier.  The  Chair  notes  you  have  before  each  member' 
and  have  offered  a  file  consisting  of  several  items,  includmg  the  proba- 
tion investigation  reports  that  you  just  mentioned.  Without  objection 
the  entire  file  will  be  received,  and  we  will  determine  which  to 
exclude — if  any — from  the  record, 

[See  Appendix  l.J 

It  appears  to  be  exhaustive  and  extremely  relevant  to  what  we  would 
be  interested  in  and  we  are  very  pleased  that  you  made  the  effort  to' 
have  this  sort  of  information  available  for  this  subcommittee. 

You  may  proceed. 

Mr.  Meeker.  Thank  you,  Mr.  Chairman. 

Another  important  development  regards  action  of  the  U.S.  Board 
of  Parole  which  has  just  recommended  that  a  standard  be  set  for 
parole  cases  in  need  of  intensive  supervision  of  not  more  than  25 
cases  per  officer.  On  February  1, 1972,  in  this  District,  549,  or  approxi- 
mately one-third  of  our  caseload,  was  parole  cases.  Thus,  even  at  an 
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average  of  50  cases  per  officer,  11  officers  are  needed  for  this  group 
alone.  Eleven  officers  out  of  my  20  would  be  doing  nothing  but  work 
in  this  group. 

jMy  colleague,  Mr.  Pilcher,  vvho  has  had  over  12  years  of  .experience 
as  a  field  parole  officer,  will  testify  that  in  a  mixed  caseload  of  pro- 
bationers and  parolees,  the  latter  group  requires  more  intensive  assist- 
ance and  supervision.  This  is  logical  because  there  has  been  a  break 
in  the  man's  living  arrangements.  They  need  assistance  in  finding  a 
job,  helping  to  find  a  place  to  live,  and  reuniting  with  families.  Tliis  is 
always  a  challenging  and  a  very  crucial  period — the  period  right 
after  release. 

EFFORTS  TO  IMPRO^T:  THE  MANPOWER  SHORTAGE 

At  the  October  1971  meeting  of  the  U.S.  Judicial  Conference,  one 
of  the  priority  proposals  approved  by  the  Conference  was  a  report 
by  its  Committee  on  the  Administi-ation  of  the  Federal  Probation 
Service  recommendmg  a  major  expansion  of  the  probation  field  staff. 
The  Conference  approved  the  report  which  included  a  fiscal  item 
in  the  1973  budget  sufficient  to  employ  an  additional  348  Federal  pro- 
bation officers.  Chief  Justice  Warren  E.  Burger  gave  strong  support 
to  this  budget  item. 

It  is  imperative  that  a  balance  be  maintained  among  the  various 
agencies  engaged  in  law  enforcement  and  administration  of  justice. 
Congress  has  approved  increased  appropriations  for  Federal  investi- 
gative and  prosecutive  sei-^'ic«s  as  well  as  for  additional  Federal 
judges,  and  for  much-needed  funds  to  strengthen  the  resources  of  the 
Bureau  of  Prisons.  It  is  now  essential  for  a  similar  expansion  of  the 
Federal  Probation  and  Parole  Service  to  be  funded. 

Testimony  before  the  Subcommittee  of  the  House  Appropriations 
Committee  in  support  of  the  Judicial  Conference  recommendation 
was  presented  by  representaitives  of  the  Conference  and  the  Admin- 
istrati^-e  Office  of  the  U.S.  Courts — I  meant  to  get  the  date  there,  I  think 
this  was  about  the  9th  or  10th  of  February.  This  can  be  confirmed. 
Mr.  Smith,  Chief  of  the  Division  of  Probation  is  in  the  audience,  I 
think,  and  could  tell  us  about  it. 

Mr.  Smith  informs  me  that  the  date  is  Februar}-  8,  1972. 

The  Chairman  of  the  U.S.  Board  of  Parole  also  submitted  docu- 
mentation of  the  need  for  additional  probation  officers. 

Mr.  George  Reed,  Board  Chairman,  has  authorized  me  to  quote 
from  his  statement : 

During  the  past  three  years  the  United  States  Board  of  Parole  has  iinder- 
gone  a  complete  reorganization  to  improve  the  parole  system  at  the  Federal 
level,  including  establishing  guidelines  for  Parole  Supervisifm. 

In  these  guidelines,  the  Board  has  established  certain  criteria  sui>iK>rted  by 
its  own  research — as  well  as  tliat  of  State  authorities — in  the  field  of  parole 
i-egarding  minimum  requirements  necessary  in  parole  supenision  if  we  are  to 
reduce  the  number  of  parole  failures. 

United  States  probation  officers  are  employees  of  the  Federal  District 
Courts  who  are  by  statute,  also  required  to  provide  services  for  the  Board 
of  Parole,  that  is,  the  supervision  of  parolees  and  mandatory  releases  under 
its  jurisdiction,  including  making  rei>orts  to  the  Board's  adult  and  youth 
division  executives  in  accordance  with  our  polic.v. 

In  establishing  Pai-ole  Suixrvision  Guidelines,  the  Board  has  set  up  the 
following  three  levels  of  supervision:  (a)  maximum  supervision:  (b) 
medium  supervision,  and   (c)   minimum  supervision. 
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Ajt  the  present  time  5,500^ — or  approximately  one-half  of  the  11,067  parole 
and  mandatory  releasees  under  supervision  in  the  community — are  con- 
sidered "maximum  supervision."  This  is  especially  true  of  parolees  released 
under  the  Narcotic  Addict  Rehabilitation  Act  program,  where  veiT  close 
individual  contact  is  imperative  if  they  are  to  succeed  in  the  community. 

Also  of  great  concern  to  the  Board  are  the  "marginal"  risk  releasees  who 
require  maximum  sui>ervision — especially  during  the  first  six  months  of  their 
release.  Past  research  indicates  that  cases  classified  "maximum  supervision" 
should  have  a  ratio  of  one  officer  to  every  25  individuals. 

Individuals  under  supervision  in  the  "medium  supervision"  category  should 
should  have  a  ratio  of  one  officer  to  every  50  individuals.  While  the 
President's  Grime  Committee  Report  recommends  a  case  load  of  one  officer 
to  every  35  individuals,  the  Board  feels  that  the  aforementioned  ratio  of 
officers  to  individuals  is  a  more  realistic  and  attainable  goal. 

The  U.S.  Board  of  Parole  strongly  supports  the  1973  fiscal  year  budget 
of  the  Administrative  Office  of  the  U.S.  Courts  i-equest  for  348  new  Federal 
probation  officers. 

This  was  a  letter  written  in  advance  of  the  hearings  in  Febriiaiy. 

As  further  evidence  of  the  problems  we  are  currently  facing,  I  am 
attaching  a  copy  of  a  summary  of  the  duties  which  have  been  added 
to  the  functions  of  the  Federal  probation  officers  since  1942.  [See 
Appendix  l.J  At  no  time  were  these  added  responsibilities  coupled 
to  probation  officer  staff  increases. 

Then,  as  we  have  indicated,  there  are  other  documents. 

I  would  like  at  this  point  to  call  your  attention  to  that.  It  is  Xo.  4. 
Each  exhibit  is  numbered  and  exhibit  Xo.  -4  is  a  summary  of  the 
"Outline  of  Duties  Added  To  The  Federal  Probation  Service  Since 
1942." 

I  am  sure  most  people  don't  realize  we  do  all  the  military  pre-parole 
investigating  and  parole  supervision.  That  was  added  during  World 
War  if  and  has  been  our  continuing  responsibility.  This  was  done 
without  any  additional  staff. 

Item  2  of  exhibit  No.  4  concerns  the  additional  duties  as  a  result  of 
the  Youth  Corrections  Act,  passed  early  in  the  1950's. 

Item  3  has  to  do  with  expansion  of  sentences  and  alternatives 
which  includes  provision  for  study  and  observation  of  adult  offend- 
ers by  the  Bureau  of  Prisons. 

The  Narcotic  Addict  Kehabilitation  Act  of  1966  has  added  much  to 
our  function. 

We  have  had  very  heavy  additional  responsibilities  in  the  investi- 
gation of  Selective  Ser\dce  violators  and  many  of  them  are  on  parole. 

I  notice,  in  looking  over  projections  of  what  is  coming  before  the 
courts  in  Chicago  in  the  next  few  months,  that  a  very  heavy  docket 
of  Selective  Service  cases  is  docketed. 

In  many  of  these,  even  if  there  is  not  a  previous  sentence,  the  insti- 
tutions ask  for  postsentence  investigations  and  we  do  postsentence 
work. 

The  Narcotic  Addict  Eehabilitation  Act  of  1966  places  new  duties 
on  probation  officers  and  I  assign  three  officers  on  my  staff  to  special- 
ized duties  because  the  after-care  for  these  persons  is  very  necessary 
and  important.  There  is  much  administrative  detail  attached  to  the 
after-care  program  for  narcotic  offenders. 

A  few  weeks  ago  the  U.S.  Board  of  Parole  issued  a  directive  indi- 
cating its  plan  to  recommend  that  more  intensive  supervision  be  given 
to  parole  and  mandatory  release  cases.  I  have  already  made  reference 
to  that. 
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Item  7 — increase  in  special  assignments.  As  you  know,  the  trend  to- 
ward more  regard  for  the  rights  of  parole  violators  has  involved  a 
much  more  formal  procedure  when  we  have  alleged  parole  violators. 
This  is  a  positive  development  but  takes  much  more  time  than  it  used 
to  require  in  handling  parole  revocations. 

The  increase  in  the  nmiiber  of  Federal  judgeships  and  U.S.  Attor- 
neys accelerates  this  and  puts  additional  duties  on  us. 

I  have  touched  on  community  hazards — item  9.  We  are  experienc- 
ing in  our  district  difficulties  getting  information  from  some  of  the 
more  hostile  groups. 

I  think  it  is  very  often  overlooked  that  during  the  last  20  or  25 
years  these  duties  have  been  added  to  the  Federal  Parole  Service  and 
no  correlation  between  added  duties  and  staff  increases  has  accom- 
panied it. 

The  second  document,  No.  2,  is  a  commentary  I  wanted  to  make  on 
some  general  principles. 

We  have  reviewed  H.R.  13118,  known  as  the  Parole  Improvement 
and  Procedures  Act  of  1972.  However,  since  we  serve  as  the  legal 
agents  of  the  U.S.  Board  of  Parole  in  the  areas  of  pre-parole  investi- 
gation and  parole  supervision,  and  have  not  had  an  opportunity  to 
confer  with  the  chairman  and  members  of  the  Board  on  the  individual 
provisions  of  this  bill,  we  prefer  not  to  testify  on  the  specific  sections 
of  this  proposed  legislation.  This  bill  didn't  come  to  our  attention 
until  about  a  week  or  10  days  ago,  at  most,  and  with  the  general  pres- 
sures of  the  office,  I  didn't  have  a  chance  to  confer  in  detail  with 
Board  members,  so  we  would  rather  not  testify  on  specific  proposals 
but  would  like  to  talk  of  our  philosophy  and  principles,  which  I  think 
are  relevant  to  that  bill. 

The  place  of  parole  in  the  administration  of  justice — we  believe  the 
use  of  parole  can  be  expanded  provided  sufficient  collateral  resources 
are  available.  The  American  Bar  Association  project  on  Minimum 
Standards  for  Criminal  Justice  in  its  report  titled  "Sentencing  Alter- 
natives and  Procedures"  has  suggested  to  the  courts  that  in  sentenc- 
ing, a  preference  should  be  given  to  the  use  of  probation. 

I  believe  there  is  much  to  be  said  for  developing  a  similar  attitude 
toward  the  grant  of  parole,  provided  that  adequate  parole  supervision 
personnel  and  collateral  resources,  such  as  employment  placement  spe- 
cialists, halfway  houses  and  similar  supportive  programs  are  avail- 
able. 

I  think  we  in  this  comitry  have  not  used  either  probation  or  parole 
nearly  as  extensively  as  we  might  and  I  think  we  all  recognize  the 
tendency  in  the  past  was  to  rely  largely  on  prison  as  the  curative  and 
corrective  tool  and  it  has  not  proven  entirely  successful. 

Recent  trends  in  parole  legislation  have  tended  to  emphasize  the 
civil  rights  of  parolees,  but  I  think  insufficient  consideration  has  been 
given  to  the  human  needs  and  resources  which  should  also  be  rights  of 
paroled  offenders.  The  right  to  nondiscriminatory  employment  is  a 
fundamental  right  which  should  be  afforded  persons  released  on 
parole. 

Mr.  Drinan.  Mr.  Chairman,  may  I  interrupt  ? 

Mr.  Kastexmeeer.  The  gentleman  from  Massachusetts. 

Mr.  Drinan.  Mr.  Meeker,  I  think  this  is  relevant  at  this  point.  You 
speak  of  the  civil  rights  of  parolees  here  and  I  would  urge,  Mr.  Chair- 
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man,  the  reconsideration  of  tlie  decision  to  put  all  these  documents  in 
the  record.  Documents  8  and  9 — presentence  investigation  reports — 
are  the  records  of  individual  parolees  and  I  don't  think  they  should  be 
on  the  public  record  forever,  which  they  will  be  if  they  are  reprinted 
in  the  record  of  these  hearings. 

I  wonder  if  you  could  give  justification  as  to  why,  on  both  these 
documents,  race  is  noted.  One  man  is  noted  as  black  and  the  other  is 
noted  as  white. 

I  also  move  we  strike  documents  16  and  17 — case  summaries — and 
I  would  like  Mr.  Meeker's  justification  why  in  the  first  sentence  of  both 
reports  you  say,  "This  gentleman  is  black". 

Mr.  Kastenmeier.  With  reference  to  my  colleague's  suggestion,  let 
staff  undertake  an  evaluation  of  the  entire  file,  which  we  have  not  been 
able  to  do  at  this  time,  and  appropriately  make  exclusions  and  inclu- 
sions for  the  purpose  of  the  record  based  at  least  in  part  on  the  gentle- 
man from  Massachusetts'  recommendations. 

Mr.  Meeker.  Your  question  regarding  race,  was  that  related  to  doc- 
uments 8  and  9  ? 

Mr.  Drinan.  Yes.  Is  it  true  that  on  the  record  of  every  Federal 
prisoner  you  note  race  ?  The  answer  is  either  "yes"  or  "no". 

Mr.  Meeker.  I  wouldn't  be  able  to  say  on  every  record,  but  I  would 
say    on    every    presentence    investigation.    These    are    documents    8 

and  9 

Mr.  Drinan.  Would  you  please  justify  that  policy  ? 

Mr.  Meeker.  I  suppose  in  the  first  place  it  is  probably  part  tradition 
that  these  things  have  been  done  for  many  years.  But  I  think  there  is 
perhaps  a  more  fundamental  reason.  When  you  are  working  in  the 
field  of  law  enforcement  and  justice,  identification  is  very  important. 
I  don't  know  of  any  more  important  attribute  of  an  individual  and 
characteristic  that  would  help  in  identification. 

I  realize  that  if  a  person  were  a  member  of  the  Oriental  or  black 
race,  this  would  help  in  identification. 

Mr.  Railsback.  Would  tlie gentleiiiaii  yield  i 

Mr.  Drinan.  I  yield. 

Mr.  Railsback.  Are  you  referring  to  an  identification  so  that  it 
would  be  helpful  in  assigning  staff  to  work  with  that  indi\ddual  ? 

Mr.  Meeker.  This  might  beT  We  have  attempted  this,  as  you  will  hear 
from  our  discussion  of  this  research  project.  A  large  number  of  our 
case  aides  are  black  and  assigned  to  work  with  black  constituents  be- 
cause they  do  relate  very  well. 

There  might  also — we  have  to  realize  we  are  faced  with  a  relatively 
unstable  population,  frequently  there  are  violations  and  if  you  are 
asking  an  agency  to  help  locate  someone,  this  is  helpful.  Race  is  very 
important. 

Mr.  Drinan.  Wlien  we  go  to  Federal  prisons  we  ask  how  many 
black  and  we  were  told  they  don't  keep  that  statistic. 

For  the  purpose  of  identification  I  don't  think  that  makes  much 
sense,  it  is  simply  by  tradition. 

Speaking  of  civil  rights,  I  would  be  interested  if  you  would  respond, 
or  rather,  would  you  expand  on  your  comments  at  page  .5  of  your 
prepared  statement,  Avhere  you  indicate  that  you  don't  want  parole 
Hivocation  to  move  fully  into  the  area  of  adversary  proceedings. 

On  the  next  page  you  say  most  parole  officers  are  not  legally  trained, 
let  the  parole  officer  institutes  the  initial  interrogation,  makes  the 
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decision.  And  yet  you  say  the  parolee  has  some  rights  but  you  don't 
want  him  to  move  into  a  full  adversarj'  proceeding. 

I  find  this  a  little  anomalous.  I  understand  the  problem  of  per- 
sonnel and  so  on,  but  from  the  rather  extensive  experience  I  have  had 
with  parolees,  they  feel  deeply  that  the  original  decision  to  revoke 
parole  was  wrong  and  they  have  not  been  given  justice. 

Would  you  comment  on  why  you  don  t  want  the  expansion  in  the 
bill  proposed  by  some  members  of  this  subcommittee  and  why  you 
don't  want  the  revocation  of  parole  to  be  ditl'erent  than  it  is  now^ 

^Ir.  Meeker.  As  I  have  said  on  page  (5  of  this  Commentaiy  on  Leg- 
islative Proposals  [See  Appendix  1],  I  suppose  one  of  the  problems  is 
that  the  time  we  are  investing  now  in  revocation  proceedings  is  taking 
substantial  time  away  from  what  I  feel  are  crucially  important  respon- 
sibilities of  service  to  the  probationers  and  parolees.  One  otlicer  re- 
cently told  me  he  spent  two  S-liour  periods  on  revocation  pro- 
ceedings. 

As  1  have  suggested,  since  parole  officer  duties  are  primarily  in  the 
service  area — they  are  more  caseworkers  than  policemen — we  would 
like  them  available  to  do  much  more  service. 

My  suggestion  here  is  that  we  should  have,  perhaps  in  addition  to 
the  casework,  social  work-trained,  community-trained  parole  officers, 
more  persomiel  available  to  handle  the  setting  up  of  formal  procedures. 

I  am  strongly  in  favor  of  adequate  recognition  of  the  rights  of  pa- 
rolees and  the  sponsoring  of  adequate  revocation  hearings  and  I  think 
at  another  point  here  I  have  suggested  that  perhaps  the  Parole  Board 
staff  needs  to  be  expanded  so  that  technically  trained  specialists  could 
help.  A\liat  has  happened  is,  since  we  moved  more  and  more  toward 
recognition  of  the  legal  rights  of  parolees,  and  set  up  formal  proce- 
dures, I  would  like  to  see  some  specialists  assigned. 

In  fact  I  have  wondered — this  I  have  not  had  a  chance  to  discuss 
with  the  Parole  Board — whether  to  ask  that  Federal  magistrates  be 
made  available  so  that  when  we  have  revocation  on  our  hands,  we 
could  turn  the  matter  o^er  to  a  legal,  quasi-judicial  figure  to  process 
these  cases. 

My  parole  officer  has  to  call  the  parolee's  attorney,  set  up  a  time 
schedule,  get  in  touch  with  witnesses,  and  spend  hours  of  time 

Mr.  Drinax.  If  these  people  have  a  right  that  is  denied  them,  why 
liave  not  you  tried  out  the  magistrates^  The  magistrates  have  been 
around  for  a  number  of  years. 

You  are,  in  effect,  saying  that  we  don't  have  the  persomiel  here  to 
give  the  people  all  their  rights.  You  are  suggesting  on  page  G  of  your 
Commentary  on  Legislative  Proposals  that  it  would  be  w^onderful  if 
we  had  legally  trained  personnel,  and  it  would  be  more  efficient.  I  find 
it  reprehensible  for  you  to  say  you  don't  like  the  present  system  but 
you  are  opposed  to  change. 

This  is  a  veiy  serious  problem,  with  hundreds  of  people  whose 
parole  has  been  revoked.  In  their  judgment  they  have  been  denied  due 
process.  I  would  hope  in  due  course,  rather  sooner  than  later,  you 
would  endorse  this  provision  that  would  allow  legally  trained  per- 
sonnel to  represent  these  individuals. 

Mr.  Meeker.  I  suppose  one  of  the  problems,  when  you  are  in  the 
field,  I  tliink  tliis  is  a  matter  that  I  would  like  certainly  to  dis(iuss 
at  administrative  levels. 
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The  Parole  Board  has  moved,  I  think,  veiy  markedly  in  this  direc- 
tion and  is  providmg  representatives  of  the  Parole  Board  to  come 
out  and  conduct  hearings,  but  setting  up  the  hearings,  providing  the 
resources,  has  been  left  pretty  much  to  the  field  staff  and  it  is  just 
another  of  these  responsibilities  that  has  devolved  upon  the  field 
administrators. 

As  I  said  at  the  outset,  I  would  have  liked  an  opportunity  to  study 
this  bill  in  more  detail  and  conferred  with  the  chairman  of  the  Board, 
but  we  didn't  have  the  opportimity  and  I  can't  really  speak  specifi- 
cally to  some  of  the  sections  of  the  bill. 
Mr.  Blester.  Would  the  gentleman  yield  ? 

Mr.  Drinax,  I  have  one  further  question  and  then  I  will  yield. 

On  page  6  of  your  Commentary  on  Legislative  Proposals,  you  say 
you  would  favor  the  giving  of  information  relating  to  reasons  for 
the  grant  or  denial  of  parole.  You  don't  have  to  give  reasons  for  the 
grant ;  he  is  happy  to  find  out  how  good  he  has  been. 

But  why  don't  they  get  reasons  for  the  denial  of  parole?  You  are 
the  chief  probation  officer  for  the  northern  district  of  Illinois  and 
you  have  been  in  this  for  a  long  time.  You  are  a  very  skilled  and 
highly  regarded  individual  and  it  is  your  recommendation — I  assume 
some  of  your  colleagiies  favor  this — that  no  correctional  authorization 
is  required  for  the  giving  of  information  to  a  person  denied  parole, 
^^^y  are  thousands  every  year  just  told  "no"  and  given  no  reasons 
orally  or  in  writing  ? 

^Yhy  can't  that  be  changed  under  your  own  administration  ? 

Mr.'^MEEKER.  Well,  I  have  nothing  to  do  with  the  grant  or  denial  of 
parole  in  terms  of  Parole  Board  hearings.  That  is  solely  the  responsi- 
bility of  the  Board  of  Parole.  Rules  of  the  Board  of  Parole  have  ob- 
tained in  that  situation. 

It  is  my  understanding  the  Board  has  generally  given  reasons  for 
grant  or  denial,  but  recently  in  the  revision  of  the  rules  they  set 
fortli  s]3ecifically  that  reasons  are  to  be  given.  So  I  think  the  Board 
would  have  to  testify  as  to  what  obtained  as  far  as  past  policy  and 
I  would  say  in  my  experience  most  persons,  when  they  came  out  on 
parole,  had  some  idea  why  they  were  granted  parole,  or  denied 
previously. 

But  tliis  was  not  mandatory. 

Mr.  Drinan.  Do  I  understand  that  now,  every  person  in  a  Federal 
prison  who  was  'denied  parole  gets  something  in  writing  as  to  why  he 
was  denied  ? 

Mr.  Meeker.  As  I  understand  this  they  do  now  get  a  reason  as  to 
why  they  were  denied  parole. 

Mr.  Drinan.  They  do  now  ? 

Mr.  Meeker.  Yes,  that  is  my  understanding. 

Mr.  Ivastenmeeer.  The  gentleman  from  Pennsylvania  ? 

Mr.  Beester.  Thank  you,  Mr.  Chairman. 

With  respect  to  page  6  of  your  Commentary  on  the  legislation,  you 
characterize  the  initial  interrogation  conducted  by  the  field  parole 
officer  as  a  kind  of  preliminary  hearing  on  revocation.  Can  you  give 
us  some  idea  of  what  percentage  of  the  matters  that  begin  with 
initial  interrogation  go  no  further  ? 

That  is,  that  the  initial  interrogation  actually  completes  the  whole 
matter  and  there  is  no  revocation  as  compared  with  those  that  result  in 
revocation  ? 
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Mr.  ]Meeker.  If  I  understand  the  question,  how  much  time  is  devoted  ? 

Mr.  Biestp:r.  No;  what  I  am  after  really  is  what  happens  with 
respect  to  the  initial  interrogation,  do  most  of  the  cases  wind  up  with 
the  fellow  still  on  the  street  or  do  most  wind  up  with  recommendations 
or  revocation  ? 

jSIr.  Meekee.  There  are  a  good  many  instances  when  you  are  work- 
ing in  parole  supervision  where  you  may  have  borderline  infractions 
of  the  conditions  of  parole  which  a  parole  officer  may  handle  in  an 
informal  way.  He  may  call  a  supervisor  or  chief  in  to  discuss  it. 

Over  the  years  you  know  what  discretion  you  have  at  the  hands  of 
the  Board.  You  may  warn  the  individual  that  if  this  kind  of  con- 
duct continues,  there  is  no  alternative  but  to  file  a  revocation  recom- 
mendation. But  if  it  has  gone  to  the  point  where  you  have  a  person 
arrested  and  charged,  as  an  absconder,  then  picked  up  and  brought 
back,  which  is  a  very  conmion  experience  with  parole,  he  is  usually  in 
custody  and  the  procedure  there  is  for  the  parole  officer  to  hold  this 
initial  interrogation  in  which  he  attempts  to  verify  what  transpired 
during  the  period  of  absence  that  he  has  been  in  the  fugitive  status. 
If  it  appears  there  is  no  evidence  of  other  law  violations,  a  full  report 
is  made  of  the  initial  interrogation  with  the  Board  of  Parole  with  per- 
haps recommendation  that  revocation  be  waived  because  there  has  been 
no  evidence  of  any  other  criminal  action — maybe  he  went  to  see  about 
a  job,  maybe  he  went  to  see  a  sick  relative,  or  what  have  you. 

These  are  routine,  we  expect  this  kind  of  investment  of  time  on  the 
part  of  a  probation  officer. 

But  if  a  man  is  arrested  and  charged  with  burglary,  then  in  one  of 
these  initial  interrogations  the  probation  officer — Mr.  Pilcher  can 
testify  more  specifically  to  this — but  the  probation  officer  gets  at  the 
facts.  There  is  a  form  that  has  to  be  filled  out  in  which  the  parolee  is 
allowed  to  decide  whether  he  wishes  to  waive  a  full-dress  hearing 
where  he  brings  a  lawyer  and  witnesses  to  the  hearing  and  at  that  point 
we  submit  this  report  to  the  Parole  Board  for  their  review  and  if  he 
requests  a  full-blown  hearing,  this  will  be  afforded.  At  that  point  the 
Parole  Board  picks  it  up  and  sends  a  representative  out  for  the  hearing. 

As  to  what  percentage,  you  know  in  terms  of  the  individual  officers, 
the  amount  of  time  he  invests  in  this  kind  of  responsibility,  I  couldn't 
give  an  exact 


jNIr.  Blester.  Xo.  I  gaiess  I  wasn't  clear  in  my  question. 

My  question  really  is  to  what  extent  do  these  initial  interrogations 
result  in  a  recommendation  that  there  be  no  revocation  of  parole  ? 

Mr.  Meeker.  Well,  of  course,  if  there  is  a  cut  and  dried  \4olation 
of  the  law  in  the  eyes  of  the  parole  officer  holding  this  interview,  if 
there  is  no  question  the  man  is  an  absconder  and  there  is  evidence  he 
is  involved  in  another  offense,  a  full  report  is  made  to  the  Board. 

The  Board  won't  revoke  on  this  new  charge  until  there  is  a  finding — 
until  he  goes  into  State  court  and  is  found  guilty  on  this  charge, 
then  the  Board  will  revoke. 

I  am  not  sure  I  can  answer  that  in  terms  of  percentages. 

Mr.  Blester.  I  guess  what  I  am  really  trying  to  find  out,  it  is  pur- 
suant to  Mr.  Drinan's  line  of  questioning,  that  is,  how  well  does  the 
parolee  make  out  under  the  present  system,  how  well  is  he  doing  in 
the  present  system  compared  to  a  more  formal  adversary  system? 

]Mr.  Meeker.  I  think  he  is  doing  well  under  the  present  system. 
I  don't  think  many  parolees  are  revoked  without  adequate  grounds 
for  the  decision.  I  think  the  procedures  are  adequately  worked  out. 
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I  think  my  feelings  are  tliat  perhaps  additional  efficiency  would 
evolve  to  the  whole  service  if  we  moved  somewhat  more  into  the  area 
of  providmg  specialized  personnel  to  handle  these.  I  think  under  the 
system  the  average  parolee  gets  good  consideration,  A  large  number 
waive  hearing.  They  will  tell  you,  "Yes.  I  went  away  for  6  months, 
and  did  this,  that,  and  the  other." 

That  doesn't  mean  thev  will  revoke  but  he  doesn't  question  this. 

In  many  other  situations  where  there  are  violations,  in  a  large 
percentage  there  is  an  admission  on  the  part  of  the  parolee  that  he  did 
violate  parole. 

Mr.  CoxYERS.  Would  the  gentleman  yield  ? 

Mr.  BiESTER.  I  yield  to  the  gentleman  from  Illinois. 

Mr.  CoxYERS.  Why  wouldn't  that  facilitate  adversary  hearings,  since 
tliere  wovdd  be  a  chance  that  there  only  would  be  a  small  percentage 
of  violatore  that  would  make  full  use  of  it  ? 

Mr.  Meeker.  It  might  be.  I  think  this  might  obtain. 

Mr.  CoxYERS.  In  other  words,  if  a  large  number  were  not  contesting 
the  facts,  a  fewer  number  who  wanted  to  put  the  facts  in  issue  would 
then  have  this  kind  of  system  available  ? 

Mr.  ]SIeeker.  I  think  this  is  probably  what  has  worked  out  and  I 
would  suggest  you  might  want  to  get  more  specific  testimony  from 
the  Board  of  Parole  on  this  in  terms  of  figures  and  so  on. 

Mr.  Railsback.  Would  the  gentleman  yield  ? 

Mr.  CoxYERS.  Certainly. 

Mr.  Railsback.  Did  t  understand  yo\i  to  say,  Mr.  Meeker,  that 
where  a  man  is  on  parole  and  allegedly  commits  another  criminal 
olTense  for  which  he  is  charged,  the  Parole  P)oard  does  not  now  take 
action  by  way  of  a  revocation  hearing  until  that  criminal  proceeding 
is  held  ? 

Mr.  Meeker.  Generally  they  will  issue  a  w'arrant  and  ask  the 
marshal  to  hold  the  warrant  in  abeyance  pending  decision  in  tlie 
charge. 

Mr.  Railsbacix.  That  is  part  of  tlie  legislation  under  consideration 
and  it  has  given  me  some  trouble  because  there  is  an  interesting  situa- 
tion in  the  case  of  somicbody,  say  somelx)dy  on  parole,  who  allegedly 
commits  a  serious  criminal  ofl'ense.  He  is  permitted  to  post  bond. 
That  man  under  this  bill  may  not  be  the  subject  of  a  parole  revocation 
hearing  Avhereas  he  may  have  violated  some  kind  of  paix)le  condition 
wliich  should  be  subject  to  lesser  degree  of  proof,  than  that  for  which 
he  was  charged.  In  other  words,  a  parolee  is  subject  to  one  standard 
of  proof,  and  as  a  defendant  in  a  ci-iminal  case  he  will  have  the  benefit 
of  a  jury  trial  with  the  prosecution  facing  a  tougher  standard  of  proof, 
and  he  has  to  have  his  guilt  proved  beyond  a  reasonable  doubt. 

Mr.  Meeker.  I  would  say  in  the  first  case  you  mention,  there  is  no 
question  but  there  is  proof  beyond  a  reasonable  doubt  of  the  infraction. 
The  fact  you  defer  a  revocation  hearing  pending  disposition  on  a 
burglary  charge  in  case  A  doesn't  mean  that  another  ofi'ender.  say 
an  absconder  who  is  brought  in  and  given  an  opportunity  to  present 
all  the  facts  relative  to  his  violating  parole — that  is,  leaving  the  district 
without  permission — is  given  less  due  process.  If  he  is  revoked  on  the 
basis  of  absconding,  tlie  fact  is  well  esta]>lished  as  far  as  the  Board 
is  concerned. 
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They  liold  the  revocation  proceeding  more  promptly  because  there 
•  no  court  action  on  his  absconding. 

Mr.  Railsback.  I  will  direct  this  question  to  the  Parole  Board,  too, 
but  I  can't  believe  where  some  fellow  allegedly  commits  a  serious 
criminal  offense  for  which  he  is  charged,  that  the  Parole  Board  in  that 
case  will  not  call  him  and  give  him  a  revocation  hearing  until  the 
criminal  trial  is  ultimately  disposed  of  and  in  the  meantime  he  may  be 
released  on  bail. 

Mr.  Meeker.  I  think  you  will  find  that  the  courts  have  so  mstructed 
the  Board.  There  have  been  cases  on  appeal  and  the  policy  of  the 
Board  has  been  to  defer  at  the  admonition  of  the  courts  until  there  is 
a  finding. 

:SIr.  Railsback.  If  that  is  true,  you  are  not  permitting  the  Parole 
Board  to  act  on  a  revocation  hearing  under  these  rules  right  now 
which  require  only  a  substantial  finding  of  a  violation  and  in  tiie  more 
serious  case  of  the  alleged  criminal  case,  the  guy  will  have  the  benefit 
of  a  full  jury  trial,  a  criminal  proceeding,  and  have  to  be  proven 
iruiltv  beyond  a  reasona-ble  doubt.  It  doesn't  make  sense. 
'    Mr.  CoNTERS.  Will  the  gentleman  yield  for  a  brief  cross-discussion? 

Mr.  Railsback.  Yes,  I  will  yield. 

]^Ir.  CoNYERS.  I  think  we  find  that  in  many  criminal  cases,  if  not 
most,  there  are  not  jury  trials. 

Also,  when  the  defendant  is  held,  he  is  usually  held  in  jail  pending 
the  outcome  of  the  criminal  case.  He  is  frequently  not  bondable,  espe- 
cially when  he  is  out  on  parole. 

Finally,  suppose  he  is  proven  innocent  and  he  has  had  his  parole  re- 
voked, and  then  he  has  a  trial  and  he  is  not  fomid  guilty.  What  would 
you  do  then  ? 

Mr.  Railsback.  What  I  am  saying  is  that  we  have  two  entirely  dif- 
ferent cases,  an  alleged  parole  violation  and  an  alleged  criminal  offense 
Ix^ing  subjected  to  the  same  standard  of  evidence. 

A  person  has  a  right  to  a  jury  trial,  whether  he  exercises  that  is  up  to 
the  individual.  He  is  able  to  liire  an  attorney — or  have  one  appointed 
by  the  court.  I  am  not  quarreling  with  that. 

'^^'liat  I  am  objecting  to,  however,  is  some  guy  can  be  called  in  for  an 
alleged  parole  violation  for  which  he  is  not  charged  with  a  criminal 
offense  and  his  parole  can  be  revoked.  He  doesn't  have  the  benefit  of 
all  the  dilatory  tactics  of  a  court  proceeding,  the  benefit  of  a  finding  of 
guilt  beyond  a  reasonable  doubt.  Under  a  parole  violation  his  parole 
can  be  revoked  with  a  lesser  degree  of  proof.  It  is  not  fair  to  the  pa- 
rolee who  is  charged  with  a  mere  infraction  of  his  parole.  He  can  have 
his  parole  revoked.  A  parolee  is  better  off  if  he  is  charged  with  having 
committed  a  serious,  violent  criminal  act.  He  is  then  protected  from  a 
revocation. 

]Mr.  Meeker.  Mr.  Congressman,  he  is  entitled  to  a  full-dress  hearing 
if  he  requests  it  and  can  have  witnesses  and  may  have  an  attorney  at  a 
revocation  hearing  so  I  think  most  of  the  protections  of  due  process  are 
afforded. 

Mr.  Railsback.  He  has  no  rights  of  appeal  in  that  case,  and  does 
not  even  have  a  right  to  have  the  reasons  for  denial  given. 

You  say  that  now  they  have  decided  to  give  the  reasons  for  denial 
but  it  seems  strange  to  me  that  the  one  guy,  the  alleged  criminal,  who 
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may  have  committed  another  offense,  could  "xet  the  benefit  of  a  jury 
trial  and  could  also  get  the  benefit  of  the  higher  degree  of  proof,  that 
is,  he  must  be  found  guilty  beyond  a  reasonable  doubt,  if  you  follow 
me. 

Mr.  Meeker.  I  do  and  there  is  no  question  that  he  is  entitled  to  this. 
At  one  time,  in  previous  years,  years  ago,  the  Board  used  to  take 
most  of  the  violators  of  this  type  into  custody  on  a  parole  violator's 
warrant  say  under  an  alleged  burglary.  They  would  hold  them  pend- 
ing trial  without  bond.  Now  a  good  many  of  them  are  held  in  custody 
pending  trial  but  there  have  been  court  pi*oceedings  that  they  can  have 
bond.  We  do  have,  as  far  as  an  alleged  violation  is  concerned,  parolees 
awaiting  the  local  court's  action.  The  courts  have  held  he  should  be 
protected  in  this  regard. 

But  I  would  agree  there  is  some  difference  in  the  procedural  protec- 
tions here. 

Mr.  Kastenmeier.  The  gentleman  from  New  York. 
Mr.  Fish.  Could  I  come  back  to  some  questions  on  the  civil  rights 
area  at  this  point  ? 

Mr.  Kastenmeier.  Yes;  we  have  jumped  ahead  but  we  gave  Mr. 
Drinan  that  benefit.  You  may  proceed. 

Mr.  Fish.  This  is  in  line  with  Mr.  Drinan's  questions.  I  refer  to  ex- 
hibits 8  and  9,  the  presentencing  report  in  which  the  question  is  raised 
about  the  inclusion  of  race. 

I  notice  under  citizensliip  it  says :  "United  States-Native  Born." 
I  wonder  what  the  relevance  was  of  the  words  "Native  Born"  and 
whether  we  are  to  infer  here  that  a  naturalized  citizen  somehow  doesn't 
have  the  rights  of  a  native  born  citizen  or  do  a  different  set  of  rules 
apply  to  him  ? 

Mr.  Meeker.  I  think  again  this  is  primarily  to  give  the  court,  and 
whatever  other  organizations,  the  Parole  Board  and  parole  officer, 
some  additional  background,  I  suppose,  as  to  the  origins  of  the 
individual. 

Mr.  Fish.  That  being  the  case,  wouldn't  it  be  more  fruitful  if  the 
form  contained  such  information  as  the  language  that  the  individual 
was  fluent  in,  such  as  Spanish,  or  Italian,  rather  than  just  a  broad 
category  concerning  national  origin,  if  that  is  the  issue? 

It  seems  to  me  this  raises  all  kinds  of  questions  that  I  thought  we 
were  putting  to  rest,  that  there  were  two  different  kinds  of  citizenship. 
Mr.  Meeker.  I  am  sure  part  of  this  stems  from  the  fact  that  we  have 
been  using  the  same  general  forms  and  procedures  without  maybe  giv- 
ing fuller  thought  to  reexamination.  But  I  am  sure  the  primary  pur- 
pose was  a  positive  one  to  give  information  to  the  court  about  the  fact 
that  this  might  be — later  in  the  body  of  the  report  we  would  comment 
on  the  fact  that  this  might  be  a  Mexican-American,  or  Mexican-born 
individual. 

Mr.  Fish.  Don't    you  agree  that  the  birthplace  will  tell  you  a  lot  ? 
Mr.  Meeker.  Yes. 

Mr.  Fish.  If  I  could  go  on  a  minute — I  understand,  Mr.  Meeker,  I 
am  sympathetic  with  your  position  of  not  wanting  to  comment  directly 
on  the  bill  before  this  committee  and  appreciate  your  wanting  to  ex- 
press your  philosophy  to  us  and  I  would  like  you  to,  if  you  would  with 
that  in  mind,  try  to  be  responsive  to  my  line  of  questioning  here. 
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I  think  the  initial  interrogation  has  a  lot  to  recommend  it,  as  you 
suggested  in  your  prepared  statement.  I  would  just  like  to  underscore 
absolutely  that  this  may  lead  to  a  full-dress  revocation  hearmg  as  a 
matter  of  right  to  the  individual. 

Could  you  give  me  your  view — at  this  full-dress  revocation  do  you 
favor  confrontation  with  the  individual  by  the  individuals  who  have 
made  the  parole  revocation  proceedings  necessary? 

Mr.  IMeeker.  You  are  talking  about,  say,  a  witness  who  would  tes- 
tify as  to  the  facts  of  this  person's  violation  ? 

Mr.  Fish.  Whoever  it  is  that  says  this  man,  while  on  parole,  did 
so  and  so.  Not  just  a  written  report  by  someone  not  present,  but  an 
actual  confrontation  with  opportunity  to  cToss-examine  and  all  that 
that  means  with  the  person  pointing  the  finger  at  him. 

Mr.  Meeker.  Yes,  I  think  I  would  if  we  had  additional  personnel 
assigned  to  conduct  hearings  at  that  level.  I  think  this  would  mean 
some  additional  pei-sonnel  and  I  think  Congressman  Drinan's  com- 
ment about  using  the  magistrates  is  a  good  idea.  I  don't  kiiow  how 
feasible  this  is,  it  is  an  area  where  I  haven't  had  the  opportunity  and  I 
don't  know  the  Parole  Board's  opinion.  I  think  this  is  an  official  who 
might  be  used. 

Mr.  Fish,  "\^^lat  about  the  person  being  represented  by  counsel  ? 

Mr.  ]VIeeker.  We  strongly  support  that. 

Mr.  Fish.  How  do  you  feel  about  an  actual  judicial  determination, 
whether  a  magistrate  or  judge  at  the  parole  revocation  or  a  review  of 
the  revocation  proceedmgs  by  a  member  of  the  judiciary? 

Mr.  Meeker.  Either  a  member  of  the  Board  or  a  person  who  is  quali- 
fied— after  all,  I  compare  this  Avith  probation  revocation,  there  are 
many  in  Chicago,  and  invariably  the  judge  affords  the  probationer  the 
opportunity  to  come  into  court  if  he  wishes  and  he  may  put  the  proba- 
tion officer  on  the  stand,  he  may  bring  a  lawyer  and  I  see  no  reason 
why  the  parole  violators  should  not  be  equally  treated. 

I  am  not  saying  a  Federal  judge  but  I  think  someone  comparable, 
the  magistrate  or  a  legal,  quasi- judge  or  a  Parole  Board  member 
might — they  do  sit  as  judges  in  these  cases. 

Mr.  Fish.  Parole  Board  members? 

Mr.  Meeker.  Yes. 

Mr.  Fish.  "Wliether  or  not  they  have  any  legal  training  ? 

Mr.  Meeker.  I  think  so.  I  think  the  law  provides  the  Parole  Board 
member  shall  sit,  or  his  representative,  as  the  parole  examiners  some 
of  whom  are  trained  in  law  but  some  are  not. 

JNIr.  Fish.  Do  you  believe  there  should  be  a  right  of  appeal  from  a 
parole  revocation  in  formal  proceedings  ? 

Mr.  Meeker.  I  have  never  seen  this  in  the  probation  revocations  so 
my  experience  would  suggest  that  it  isn't  necessary.  I  think  the  experi- 
ence I  have  had  over  the  years,  when  they  have  had  a  full-dress 
hearing  in  the  Federal  courts  on  a  probation  revocation  or  a  Parole 
Board  member  on  a  parole  violation,  that  the  procedures  are  adequate. 

Mr.  Fish.  Well,  to  me,  Mr.  Meeker,  it  just  seems  the  parole  revoca- 
tion proceeding  can  result  in  a  man  being  incarcerated ;  it  is  similar  to 
a  brand  new  ball  game— he  can  be  sent  away  to  prison— and  I  am 
trymg  to  tick  off  some  of  the  elements  of  due  process  I  personally  feel 
are  essential  to  any  loss  of  liberty  by  the  individual.  I  don't  see  any 
reason  for  the  reluctance  to  go  to  full-blown  due  process  in  the  appeal. 
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I  fail  to  see  this  in  parole  violations  as  being  any  different  than  being- 
sent  away  initially. 

]Mr.  Meeker.  I  suppose  I  am  concerned  because  we  move  so  far  in 
this  legalistic  approach  that  every  movement  we  make  as  field  agents 
will  be  challenged  legally  by  parolees  and  wo  will  wind  up  with  an 
excessive  amount  of  time  being  spent  on  these  procedures. 

If  you  have  appellate  procedures,  I  think  you  might  find  a  large 
volume  of  appeals  being  taken  primarily  as  a  means  of  perhaps  pro- 
longing the  process. 

This  is  pure  conjecture,  I  will  be  frank  to  admit  I  can't  quite 

-  visualize  what  might  be  the  future  of  this  sort  of  thing.  My  position 

is,  I  have  felt  probation  revocation  and  parole  revocations  have  been, 

by  and  largo,  well  handled  but  I  would  have  an  open  mind  on  this 

question. 

Mr,  Fish.  Thank  you,  ]Mr.  Chairman. 

Mr.  Kasten MEIER.  First,  perhaps  1  should  say  that  in  general  I 
would  urge  the  subcommittee  to  consider  that  ]Mr.  Meeker  and  his  col- 
leagues are  parole  and  probation  workers  and  that  some  of  the  ques- 
tions presented  may  not  entirely  concern  matters  within  the  purview 
of  their  own  duties. 

Second,  let  us  return  to  your  presentation.  We  have  two  other  per- 
sons to  be  heard  from  this  morning.  I  think  we  got  aliead  of  oui-selves. 
We  were  oiAj  on  page  2  of  your  Commentary  on  Legislative  Proposals 
when  you  were  interrupted. 

Mr.  jNIeeker.  I  think  I  can  go  through  this  rapidly  without  trying 
to  read  the  whole  report. 

Mr.  Kastenmeier.  I  would  appreciate  that. 

Mr.  Meeker.  I  would  like  to  see  the  Board  expanded.  One  of  the  big 
problems  we  have  observed  over  the  years  has  been  this  problem  of 
numbers,  the  Board  being  so  busy  with  such  a  large  geographic  area, 
trying  to  cover  50  States  and  a  number  of  Federal  institutions  in- 
volved, I  think  it  is  an  impossible  task  for  a  Parole  Board  member  to 
administer  the  gamut  of  decisionmaking  that  is  required. 

I  think  these  might  get  in  touch  with  some  of  the  problems  if  we 
had  the  Parole  Board  members  more  accessible. 

In  Chicago,  in  manj^  of  the  large  metropolitan  areas,  the  officers, 
many  of  them,  do  get  out,  but  many  Parole  Board  members  tell  me 
that  they  have  not  visited  their  regional  offices  in  manj^  years,  particu- 
larly in  these  areas  of  the  rights  and  revocation  supports  and  other 
problems  that  we  would  like  to  have  more  opportunity  to  discuss. 

I  think  the  accessibility  to  judges  is  excellent.  In  our  court  we  have 
13  full-time  Federal  judges,  all  of  whom  handle  criminal  matters  arid 
we  have  an  open  door  policy.  I  can  go  in  at  any  time  to  talk  to  these 
judges  about  a  case  but  to  get  a  Parole  Board  member  at  any  time 
is  difficult  because  of  these  geographical  situations. 

Some  additional  services  to  the  community  by  field  officers  would 
be  highly  desirable.  I  know  the  chairman  of  the  Board  of  Parole  has 
felt  strongly  on  this,  there  should  be  more  opportunity  for  Parole 
Board  members  to  visit  the  community  because  we  are  their  agents 
as  well  as  agents  of  the  court. 

The  Parole  Board  does  a  fine  job  but  it  is  tied  down  in  Washington 
and  my  feeling  is  we  need  additional  regional  consulting  services. 
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As  far  as  Board  member  qualifications,  I  think  it  is  Avell  to  move 
toward  recruiting  Board  members  from  additional  groups  such  as 
maybe  ex-ofl'enders  or  certainly  a  woman  member  of  the  Board.  But 
my  experience  over  the  years  suggests  you  have  to  look  beyond  that 
to  the  qualifications  of  the  individual.  I  am  sure  this  committee  would 
agree  trying  to  predict  and  evaluate  human  behavior  is  a  difficult 
assignment  and  requires  a  judicial  temperament,  great  objectivity,  and 
a  keen  understanding  of  human  behavior.  I  would  like  not  to  see  just  an 
itemized  list  restricting  a  Board  to  certain  areas  of  eligibility  but  I 
would  like  to  see  that  expanded  to  cover  what  I  consider  professional 
qualifications. 

As  I  think  over  many  years  of  working  with  the  Board,  some  of 
them  have  been  ex-probation  officers  and  he  knows  the  problems  the 
man  will  have  when  he  comes  out  of  prison.  This  experience  is  needed. 

As  far  as  expanding  the  powers  of  the  Board,  I  think  this  is  an 
area  that  needs  a  great  deal  of  study  and  thought  and  expansion  be- 
cause traditionally  the  Parole  Board  has  not  been  permitted  to  engage 
in  contracting  for  any  services  or  using  facilities  outside  the  Federal 
parole  service. 

The  Bureau  of  Prisons  has  been  given  additional  responsibilities 
for  developing  community  treatment  centers,  halfway  houses.  I  think 
there  are  areas  which  need  to  be  studied  in  which  the  Board  might 
have  an  opportunity  to  contract  for  some  of  these  services. 

I  mention  here  that  I  would  like  to  see  some  emergency  funds.  One 
of  the  most  difficult  problems  is  that  every  day  you  have  parolees 
who  need  carfare  to  go  out  on  a  job,  or  need  a  change  of  clothing, 
a  place  to  sleep,  and  welfare  resources  are  usually  tied  to  regulations 
which  are  time  consuming. 

Some  years  agc»  I  proposed  to  the  Federal  Prison  Industries,  Inc., 
that  emergency  funds  be  made  available  to  parole  officers  so  officers 
would  not  have  to  be  dipping  into  their  pockets — my  men  are  alwaj^s 
doling  out  small  amounts,  which  in  a  year  add  up  to  quite  a  bit.  That  is 
one  of  the  areas  where  we  have  been  told  there  are  no  legal  provisions 
for  this  type  of  resources. 

We  covered  the  parole  revocation  area  and  the  le^al  questions.  I 
would  like  to  go  to  a  field— I  have  an  open  mind.  I  have  not  had  a 
chance  to  discuss  all  this  with  the  Parole  Board  since  the  assignment 
was  given  me — ^but  from  a  field  officer's  point  of  view,  I  can  say  we  felt 
for  many  years  it  has  been  difficult,  not  knowing  why  the  Parole  Board 
took  a  certain  action,  in  our  relationship  with  the  family.  The  family 
wants  to  know  why  Mr.  Jones  didn't  get  paroled  and  all  we  can  say 
is  from  our  experience,  the  type  of  offense,  the  type  of  background 
would  indicate  he  was  not  considered  a  good  risk  but  it  does  pose 
problems  in  relationships. 

So  my  parole  officers  would  like  to  know  the  reasons.  I  am  pleased 
to  see  you  are  moving  in  that  direction. 

Of  course,  there  are  many  people  in  prisons  who  will  never  be  a 
good  parole  risk.  He  will  do  everything  the  prison  requests  of  him, 
and  the  family  can't  understand  why  he  doesn't  get  paroled  but,  if 
you  look  at  the  background,  he  is  habitual.  I  think  even  in  those  cases 
reasons  can  be  given. 

The  courts  can  give  terminations  and  I  see  no  reason  why  the  Parole 
Board  can't  terminate  parole  before  the  final  termination  set  by  law. 
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I  am  not  sure  whether  he  would  give  full  time  but  on  a  percentage 
basis,  I  think  credit  for  street  time  should  be  allowed, 

I  am  strongly  in  favor  of  Federal  legislation  to  authorize  the 
removal  of  disqualifications  or  disabilities  which  flow  from  any 
conviction. 

I  had  an  opportunity  to  visit  in  Germany  and  Japan  and  I  find  that 
they  suppress  the  record  of  a  person  convicted  of  a  felony  if  he  main- 
tains a  clear  record  from  5  to  8  years  following  a  conviction.  The 
stigma  of  a  prior  record  doesn't  come  to  light  because  of  the 
suppression.  They  have  the  law  so  worded  that  the  only  time  it  comes 
to  light  is  when  you  commit  another  ofl'ense. 

I  am  reminded — I  read  a  Chicago  paper  and  there  was  the  story  of 
an  elevator  operator  fired  after  38  years  because  someone  discovered 
he  had  a  prison  record  38  years  previously.  That  is  the  type  of  thing 
I  am  talking  about. 

I  am  strongly  in  favor  of  your  interest  in  training  and  moving 
toward  some  kind  of  national  training  centers. 

In  1967  Congress  authorized  the  establishment  of  the  Federal  Judi- 
cial Center,  Public  Law  90-219,  which  has  a  mandate  to  conduct  re- 
search and  training  at  all  levels  of  Federal  judicial  administration — 
including  probation. 

At  the  National  Corrections  Conference  convened  at  Williamsburg, 
Va.,  on  Decem_ber  6,  1971,  Attorney  General  jSIitchell  announced 
plans  for  the  establishment  of  a  National  Corrections  Academy  which 
apparently  would  include  training  and  research  in  the  area  of  parole. 
I  am  fully  in  accord  with  the  concept  and  aims  of  a  National  Parole 
Institute  but  I  believe  it  should  be  affiliated,  or  the  program  integrated, 
into  the  activities  of  the  Federal  Judicial  Center  and  the  proposed 
National  Corrections  Academy.  I  am  sure  this  is  a  consideration  that 
has  occurred  to  the  committee. 

I  think  some  of  these  other  exhibits  here,  No.  3  is  a  summary  of 
the  background  and  development  of  the  Federal  Probation  and  Parole 
Service.  I  won't  stop  on  that;  I  tried  to  put  in  some  of  the  history 
of  the  Federal  Probation  Service. 

Perhaps  I  should  have  identified  some  of  the  exhibits  you  wanted 
to  use  discretion  on.  But  to  give  the  subcommittee  some  idea  on  the 
qualifications  and  standards,  I  submitted  a  list  of  our  staff  and  picked 
up  an  announcement  of  recent  nationwide  appointments  wliich  I  think 
show  the  high  quality  of  these  people  being  recruited. 

The  point  I  want  to  make  is  it  is  inefficient  for  the  Government  to 
continue  to  hire  these  highly  qualified  personnel  and  saddle  them 
with  such  caseloads  that  their  skills  don't  get  used  and  the  probationers 
don't  get  the  service  they  are  entitled  to.  We  are  qualified  to  help  these 
people  and  it  is  imperative,  I  think,  that  we  have  sufficient  staff  and 
caseloads  that  are  manageable. 

At  this  point  I  think  I  should  defer  to  my  colleagues  here  and 
perhaps,  unless  there  are  questions  at  this  point,  call  on  Mr.  Pilcher. 

Mr.  Kastenmeier.  We  will  accept  your  exhibits  for  the  record  and 
the  staff  will  scrutinze  them,  keeping  in  mind  the  recommendations 
for  discretion  that  have  been  noted  previously  on  the  record.  [See 
Appendix  1.] 

Mr.  Pilcher,  you  may  proceed. 
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TESTIMONY  OF  WILLIAM  S.  PILCHER,  SUPERVISING  PROBATION 
OFFICER,  NORTHERN  DISTRICT  OF  ILLINOIS 

Mr.  PiLCHER.  I  would  like  to  thank  the  committee  for  the  opportu- 
nity to  appear  before  you  to  discuss  the  role  of  the  probation  officer 
in  respect  to  supervising  parolees  and  also  to  mention  briefly  the  use 
of  ex-offenders  and  members  of  minority  groups  in  correctional  work. 

Mr.  Kastenmeier.  Your  full  statement  will  be  included  in  the 
record,  without  objection. 

(Mr.  Pilcher's  prepared  statement  appears  at  p.  700.) 

Mr.  PiLCHER.  Because  of  the  limited  time  left,  I  will  skip  over 
to  the  major  points  of  this  presentation. 

I  would  like  to  stress  that  the  role  of  the  probation  officer  is  of 
major  importance  to  both  the  institution  and  the  Parole  Board  as  well 
as  to  the  probation  officer's  own  court.  Prior  to  sentencing,  the  pro- 
bation officer  provides  the  court  with  all  significant  information  re- 
garding the  defendant  and  in  the  event  of  commitment  this  report 
precedes  the  individual  to  the  institution,  where  it  is  used  along  with 
other  classification  data. 

We  have  talked  of  the  presentence  report.  This  report  actually 
affords  the  probation  officer  the  opportunity  of  having  prior  contact 
with  family  members  and  also  it  can  be  most  effective  to  the  family. 
The  presentence  report  is  also  helpful  to  the  offender  in  the  institution 
in  that  the  probation  officer  is  often  called  upon  to  assist  the  family 
of  the  offender.  The  probation  officer  is  able  to  determine  the  needs 
of  the  wife,  children,  or  family  left  behind  and  can  assist  them  by 
referring  them  to  agencies  where  they  can  be  assisted  in  providing 
for  their  needs. 

As  is  often  the  case  after  the  offender  is  committed,  the  family. is 
confused  with  little  understanding  of  the  meaning  of  the  sentence, 
the  length  of  incarceration,  and  particularly  matters  concerning  pa- 
role supervision. 

The  probation  officer' s  interpretation  of  the  offender's  sentence 
and  the  overall  treatment  process  can  usuall}^  help  the  family  relate 
themselves  to  the  total  situation  and  prepare  for  the  role  they  must 
play  following  the  release  of  the  offender.  Therefore,  the  probation 
officer  acts  to  modify  in  many  cases  home  situations  or  he  works  in 
the  changing  of  attitudes  of  relatives  which  may  be  of  benefit  to  the 
offender  upon  his  release. 

The  institutional  parole  staff,  in  close  cooperation  with  the  investi- 
gating probation  officer,  usually  through  the  presentence  investigation 
and  the  early  contact  he  has  with  the  family,  are  made  aware  of  his 
findings  through  the  same  report  concerning  the  home  situation,  and 
he  is  better  able  to  coordinate  planning  for  this  inmate  so  that  he 
can  deal  with  his  home  situation  following  release. 

Again,  prior  to  the  offenders'  actual  release  on  parole,  many  times 
the  probation  officer  receives  correspondence  from  inmates  who  are 
asking  for  his  help  in  formulating  parole  plans  and  also  they  have 
manv  misconceptions  and  misunderstandings  of  their  parole  respon- 
sibilities and  these  are  usually  dealt  with  by  probation  officers. 

There  has  also  been  cooperative  effort  on  the  part  of  the  institution, 
Board  of  Parole,  Probation  Office,  and  the  conmiunity  in  the  evalua- 
tion of  a  suitable  parole  plan  in  meeting  the  needs  and  problems  of  a 
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parolee.  The  institution  sends  a  parole  plan  to  the  probation  officer  for 
investigation,  evaluation  and  recommendation,  and  any  recommended 
modifications  of  that  plan.  The  essential  parts  of  the  release  plan  usu- 
ally include  several  visits  with  the  inmate's  family  or  potential  em- 
ployers, or  other  community  resources. 

On  an  average,  parolees  are  seen  once  a  month,  depending  on  the 
need.  The  probation  officer  conducts  his  work  not  only  in  the  office  but 
much  of  it  in  the  field,  so  these  home  and  community  visits  are  major 
tasks  of  the  probation  officer. 

It  is  essential  that  the  probation  officer  possess  thorough  knowledge 
of  community  resources.  No  one  in  the  parole  field  can  deny  that  special 
assets  and  knowledge  are  necessary  for  the  probation  officer  to  be  able 
to  earn  and  hold  the  respect  of  the  parolees,  many  of  whom  are  hard- 
ened olfenders.  He  must  be  prepared  at  any  time  to  shift  from  the  role 
of  a  helping  person  to  that  of  a  law  enforcement  officer.  He  must  be  able 
to  understand  the  conditioning  of  prison  life  and  the  various  problems 
which  result  from  that  conditioning. 

He  must  be  familiar  with  the  life  patterns  of  certain  offenders  and 
must  be  aware  of  the  deep  antagonism  and  the  resentment  many  pa- 
rolees hold,  which  must  be  overcome  before  constructive  relationships 
can  be  established  between  the  parolee  and  the  probation  officer. 

Some -of  the  duties  and  responsibilities  of  the  probation  officer  in 
his  work  with  parolees  include  his  responsibility  for  field  supervision 
of  juvenile,  youthful  offenders  and  adult  parolees  and  mandatory 
releasees  from  all  Federal  institutions. 

In  addition  to  the  presentence  investigations,  this  would  include 
prerelease  planning  and  other  miscellaneous  investigations  for  the 
Board  of  Parole,  Bureau  of  Prisons,  the  Public  Health  Service  hospital 
and  the  Youth  Division  of  the  Board  of  Parole,  as  well  as  military 
authorities. 

Mr.  Eglit.  May  I  interrupt  ? 

There  are  some  California  studies  wliicli  seem  to  show  increased 
supervision  produces  higher  revocation  rates,  and  I  believe  there  are 
also  studies  which  have  shown  that  there  seems  to  be  no  difference  be- 
tween those  who  receive  increased  supervision  and  those  who  do  not. 
Mightn't  we  wind  up  with  the  anomaly  that  the  more  you  supervise, 
the  more  violations  you  find.  And  yet  a  lot  of  these  are  today,  in  daily 
practice,  minor  violations  which  you  ignore  ? 

Mr.  PiLCHER.  I  am  not  at  all  certain  just  what  violations  would  be 
ignored.  In  my  years  as  a  field  officer  and  going  back  to  that  revocation 
hearing  we  were  talking  about,  very  rarely,  if  ever,  can  I  recall  a  man 
being  returned  to  an  institution  for  thing-s  like  absconding. 

Mr.  Eglit.  For  example,  it  is  a  violation  of  parole  to  commit  a  crime. 
Would  you  consider  a  traffic  offense  a  crime — a  speeding  ticket  ? 

Mr.  PiLCHER.  No ;  nothing  like  that,  in  terms  of  a  misdemeanor. 

Mr.  Eglit.  That  is  an  administrative  decision  that  has  been  made 
that  certain  things  will  be  considered  crimes  for  further  investigation 
and  some  misactions  won't  be  considered  crimes  ? 

Mr.  PiLCiTER.  My  policy  was,  and  I  am  sure  I  can  speak  for  other 
l)robation  officers,  in  the  event  you  are  aware  of  the  misdemeanor, 
maybe  even  a  drunk  charge,  or  traffic  violation,  I  have  usually  made 
the  Parole  Board  aware  of  this  but  usually  there  are  other  circum- 
stances involved.  I  always  request  they  take  no  action  and  we  would 
hopefully  work  with  the  problem  as  laest  we  could. 
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Mr.  Eglit.  This  sort  of  discretion  can  result  in  one  parolee  being- 
violated  for  commission  of  a  traffic  offense  and  the  other  not,  depend- 
inof  on  whether  the  Board  wants  to  violate  that  person  ? 

Air.  PiLCHER.  The  Board  could  take  any  action  but  I  have  never- 
known  them  to  take  action  in  a  f  raffic  violation  and  don't  recall,  in  my 
12  years  in  the  field,  an  action  of  this  sort. 

Mr.  Eglit.  Is  permission  to  marry  a  condition  imposed  on  Federal 
parolees  ? 

Mr.  PiLCHER.  I  never  personally  felt  a  person  had  to  ask  for  permis- 
sion to  marry  other  than  to  make  the  probation  officer  aware  of  his 
intent.  If  I  felt  that  he  wasn't  financially  able  to  support  a  wife,  I 
would  hopefully  try  to  discourage  his  marrying. 

Mr.  Eglit.  Would  you  talk  to  the  woman  he  was  intending  to  marry 
if  you  felt  he  was  not  financially  able,  and  inform  her  of  his  financial 
situation  ? 

Mr.  PiLCHER.  I  have  done  this,  on  rare  occasions.  There  are  times 
when  some  parolees  must  be  married,  in  that  case.  But  again  I  have 
never  known  anyone  to  be  considered  for  revocation  in  the  event  they 
have  done  something  of  that  nature. 

Mr.  Eglit.  In  most  States  fornication  is  a  crime.  You  are  talking 
of  '"must  be  married"  in  terms  of  the  women  being  pregnant,  I  assume. 
I  take  it  this  is  one  of  these  crimes  which  administratively  it  is  decided 
to  ignore,  in  terms  of  violation  of  the  parole. 

But  if  a  woman  were  pregnant  and  was  pressuring  the  man  to  be 
married,  what  would  happen  at  that  stage  ? 

Mr.  PiLCHER.  It  would  depend  on  the  action  the  woman  took  and 
what  the  courts  would  do  as  a  result. 

If  the  woman  pressed  for  marriage  and  the  man  refused,  if  that  were 
a  law  violation  in  that  particular  State,  it  could  be  a  violation  of 
parole.  I  don't  recall  any  experience  in  that  area. 

Mr.  CoNYERS.  One  of  the  things  we  have  been  getting  straight  are 
the  roles  of  probation  and  parole.  You  engage  in  parole  supervision. 
Do  you  supervise  probation  matters  as  well? 

Mr.  PiLCHER.  Yes,  we  do. 

Mr.  CoNYERS.  So,  in  other  words,  that  is  a  joint  operation,  the  proba- 
tion activities  coming  from  the  court  and  the  parole  activities  coming 
from  the  Parole  Board  ? 

Mr.  PiLCHER.  Correct. 

Mr.  CoxYERS.  These  duties  are  jointly  supervised  by  yourself  and 
your  office? 

Mr.  PiLCHER.  As  Mr.  Meeker  pointed,  1,700  cases  are  under  our 
supervision,  a  little  over  one-third  are  parolees,  the  rest  would  be 
probationers,  or  some  would  be  deferred  prosecution  cases  which,  there 
again,  don't  involve  the  court.  They  would  involve  only  the  U.S.  At- 
torney's office  and  the  probation  office  in  the  supervision  of  the  in- 
dividuals. But  that  is  true,  it  is  half  our  responsibility,  certainly,  the 
supervision  of  probationers  and  the  investigations  you  perform  for 
3^our  own  court. 

I  believe  I  was  on  the  role  of  some  of  the  tasks  of  the  probation 
officer,  some  of  the  roles  he  plays.  Certainly  counseling  is  one,  not  only 
of  him  but  of  parents  of  the  parolees.  Marital  counseling  might  be 
part  of  his  duties  and  then  again  the  submitting  of  the  reports  to  the 
Parole  Board  which  would  also  include  progress  reports  or  violation 
reports. 
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As  Mr.  Meeker  pointed  out,  there  is  considerable  traveling  involved 
in  the  work  of  the  probation  officers  because  most  of  the  areas  where 
the  parolees  reside  are  large  geographical  areas  and  involve  consider- 
able travel. 

As  has  been  pointed  out,  probation  officers  are  designated  to  conduct 
preliminary  interviews  with  violators.  One  thing  to  say  on  that,  I 
believe  it  was  mentioned  that  parolees  are  not  always  aware  of  the 
exact  violation  at  a  violation  hearing.  One  of  the  tasks  of  the  parole 
officer  at  that  initial  hearing  is  to  read  the  charges  to  the  parolee. 

Mr.  Railsback.  I  think  you  misunderstood,  or  at  least  I  didn't  say 
it.  I  don't  remember  hearing  it.  We  have  had  the  feeling  as  we  have 
traveled  throughout  the  State  systems  and  also  until  recently  the  Fed- 
eral system,  that  no  reasons  were  given  for  denying  an  iimiate  parole. 

In  other  words,  I  think  maybe  that  is  what  you  are  referring  to. 

Mr.  PiLCHER.  That  is  one  of  the  Parole  Board's  functions  but  I 
had  the  impression  you  meant  that  it  carried  over  to  the  violation 
hearing.  It  certainly  does  not. 

Mr.  Railsback.  No. 

Mr.  PiLCHER.  I  misunderstood  that. 

Just  mentioning  my  own  views  on  the  violation  hearing,  again 
they  usually  result  in  a  conviction  of  another  felony,  another  serious 
offense  and  I  noted  in  these  many  years  that  if  a  man  is  an  absconder 
who  has  gone  to  California  and  in  the  meantime  has  lived  a  good 
life,  and  has  not  been  arrested,  but  is  ultimately  arrested  because  of 
this  violation,  the  warrant  you  have  obtained  doesn^t  necessarily  mean 
he  is  going  back  to  the  institution.  The  Parole  Board  has  been,  in 
cases  like  that,  extremely  lenient  in  not  sending  an  offender  back  to 
serve  the  remaining  portion  of  his  time. 

Mr.  Fish.  Just  for  my  information,  say  you  have  a  man  under 
jurisdiction  who  is  on  parole  in  Illinois  and  he  has  a  job  opportunity 
in  California,  is  it  easy  for  him  to  arrange  with  you  to  move  under 
the  jurisdiction  of  another  parole  officer  in  California,  to  take  advan- 
tage of  that  opportunity  ? 

Mr.  PiLCHER.  It  is  very  easy.  The  key  thing  is  the  fact  he  has  the 
job — if  he  can  tell  us  that  he  has  a  job  and  has  a  place  to  stay  in 
California.  You  can  imagine  how  many  people  desire  to  go  to  Califor- 
nia or  Florida.  I  think  in  most  cases  the  probation  office  in  those 
districts  would  accept  this  man  and  the  Parole  Board  would  go  along 
with  any  transfer. 

He  would  have  to  have  the  job,  a  man  just  does  not  come  in  and 
say,  "I  want  to  go  to  California  and  I  am  sure  I  will  be  able  to  find 
employment.  I  know  I  can  get  a  place  to  live." 

Mr.  Fish.  What  if  he  is  in  a  high  unemployment  area,  it  might  be 
the  State  of  California,  the  State  of  Washington,  or  other  areas,  and 
he  is  a  young  man,  able  and  certainly  under  other  circumstances  he 
would  move  to  seek  employment.  Is  he  barred  from  doing  that? 

Mr.  PiLCHER.  No,  not  at  all.  Generally  the  Parole  Board  would  go 
along  with  any  plan  that  the  probation  officer  would  have,  which 
would  probably  include  giving  him  permission  to  go  to  an  area  where 
employment  was  plentiful  and  give  him  a  2-week  period  possibly 
to  look  for  a  job. 

Mr.  Fish.  Thank  you. 
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:Mr.  Meeker.  That  is  a  matter  of  Board  policy.  We  don't  have  to  get 
permission  of  the  Board  to  let  a  man  go.  If  we  feel  in  our  discretion 
he  might  find  a  job,  we  usually  give  permission  and  file  a  letter  with 
the  Board  showing  permission  so  they  know  he  will  have  permission 
to  go  for  a  period  of  2  weeks.  This  is  with  reasonable  evidence  they 
will  succeed. 

Mr.  CoNYERS.  In  the  Detroit  area  in  the  inner  city,  the  unemploy- 
ment rate  is  unfortunately  26  percent.  How  do  you  come  to  any  con- 
clusion that  someone  might  be  a  good  risk  for  parole  if  he  is  going 
back  to  the  metropolitan  Detroit  area  ?  Would  the  fact  that  his  chances 
for  employment  are  marginal  affect  his  release  from  prison  ? 

]Mr.  PiLCHER.  You  are  talking  about  the  inmate  who  hasn't  a  job 
and  the  Parole  Board  is  maybe  leaning  toward  granting  the  parole  ? 
Then  you  have  your  community  treatment  centers  sponsored  bv  the 
Bureau  of  Prisons  located  in  Detroit,  Chicago,  and  other  major  cities. 
Prior  to  his  release,  a  month  or  two  prior  to  that  time  he  could  go 
to  a  community  treatment  center,  live  there  and  be  able  to  find  employ- 
ment, be  counselled,  and  gradually  transitioned  back  into  the  com- 
munity. 

:Mr.  CoNTERS.  You  are  not  suggesting  that  community  treatment 
centers  are  providing  a  bridge  between  the  high  unemployment  rate 
and  the  returning  prisoner,  are  you  ? 

Mr.  PiLCHER.  I  think  they  are  used  m  many  ways.  I  think  that  is 
one  way,  certainly  one  way  a  treatment  center  can  be  used  if  a  man 
desi  res  to  go  to  an  area  he  is  unfamiliar  with. 

Mr.  CoNYERS.  Counsel  advises  me  there  are  nine  such  centers  in  the 
country,  each  handling  only  a  few  hundred  people. 

Mr.  PiLCHER.  There  are"^  a  few,  I  don't  know  how  many. 
jVIr.  CoNYERS.  I  suggest  this  problem  is  a  very  large  one.  I  don't 
presume  that  you  have  a  complete  answer.  But  I  am  trying  to  locate 
how  big  a  role  this  unemployment  problem  plays  in  determining  when 
a  person  is  released  from  a  prison  sentence,  and  mifortunately  it 
seems  to  be  a  factor. 

Mr.  Railsback.  Would  you  yield  ? 
Mr.  CoNYERS.  Yes. 

Mr.  Ratlsback.  If  I  may,  I  know  we  are  running  out  of  time  but  I 
believe  this  is  right  along  with  this  line  of  inquiry,  I  get  the  idea,  as 
we  look  at  those  systems,  there  are  many  good  things  gomg  on  and, 
frankly,  I  have  been  impressed  with  many  things  that  you  have  said 
but  it  troubles  me  and  I  would  like  to  ask  your  advice. 

I  would  address  this  to  ;Mr.  Meeker  or  to  you  and  I  know  that  we 
have  one  witness  that  we  have  not  heard  from.  I  have  read  his  testi- 
mony and  he  has  had  direct  experience — is  that  right,  you  have  had 
an  unfortmiate  experience? 
Mr.  Dixon.  Yes. 

Mr.  Railsback.  '^^liat  should  we  be  doing  in  providing  some  kind 
of  job  placement  where  we  can  really  make  certain  that  people  are 
given  job  opportunities?  It  is  terrible  when  a  man  is  rehabilitated 
and  you  feel  he  is  able  to  resume  his  place  in  society  and  he  has  no 
money  because  he  is  paid  nothing  and  the  prison  industries  don't  pay 
anything.  Some  States  pay  2  cents  to  4  cents  an  hour,  Wisconsin  pays 
no  cents.  The  Federal  svstem  is  a  little  better,  but  it  is  peanuts.  He  has 
no  money,  what  should  we  be  doing  to  see  that  man  gets  a  job? 
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Mr.  Meeker.  I  would  like  to  say  two  things.  Our  policy  now  does 
not  prohibit  a  man  being  released  on  parole  without  a  job.  At  one 
time  that  was  a  requirement. 

Mr.  Railsbagk.  But  you  know  he  is  coming  back.  If  he  has  no  job, 
he  will  be  back  in. 

Mr.  Meeker.  I  am  pointing  out  that  is  not  a  bar  as  it  once  was.  We 
have  a  system  to  help  him  once  he  is  released,  help  Imn  get  a  job. 

Mr.  Railsbagk.  How  can  we  help  him?  Who  presently  helps  him 
get  a  job  ?  That  is  what  we  are  interested  in. 

Mr.  Meeker.  The  parole  officers  do  a  great  deal  of  job  placement. 
Mr.  Pilcher  can  tell  you  of  that,  and  Mr.  Dixon,  our  parole  officer 
aide,  can  also  give  good  insight  into  that. 

In  addition,  the  PrisonBureau  has  a  program  of  employment  place- 
ment personnel.  They  were  originally  attached  to  prisons,  for  example, 
at  Terre  Haute,  for  men  coming  to  Chicago.  Now  there  are  two  full- 
time  employment  placement  specialists  assigned  to  the  Chicago  area. 
They  are  housed  in  my  office  and  they  work  closely  with  the  field 
staff  and  the  institutions  in  seeking  employment. 

We  have  had  a  much  better  experience  in  finding  jobs  for  parolees 
since  we  have  had  the  employment  placement  program. 

Mr.  Railsbagk.  Has  industry  cooperated  with  you  ? 

^Ir.  Meeker.  It  has  been  more  cooperative  but  with  this  recession, 
or  less  employment,  the  parolee  is  at  the  bottom  of  the  list  and  we 
find  it  more  difficult  placing  him. 

I  would  like  to  see  a  move  toward  unemployment  compensation 
made  available  to  men  released  from  prison.  You  see,  you  are  not 
entitled  to  that  unless  you  had  earnings  of  a  certain  quantity.  It  is 
based  on  previous  earnings  and  I  have  felt  for  many  years  and  have 
suggested  to  some  administrators  that  there  should  be  a  guaranteed 
income  of  some  sort  to  an  unemployed  parolee.  I  am  sure  ]Mr.  Dixon 
could  speak  specifically  to  this,  he  was  a  parolee  and  knows  the  re- 
sponsibilities and  problems. 

I  think  I  could  say  this,  in  my  experience  most  people  coming  out 
of  prison  intend  to  go  straight — I  think  you  can  make  a  general  state- 
ment like  that. 

The  failure  to  make  it  so  often  relates  to  failure  to  find  a  job  and 
getting  other  resources  available  at  the  time. 

Mr.  Railsbagk.  We  shoiild  relate  to  this  employment,  these  high 
unemployment  areas,  we  should  give  them  opportunity  to  hold  some 
of  these  public  service  jobs. 

I  realize  vets  have  priority,  I  understand  that.  It  would  seem  to 
me  that  our  Federal  system,  including  the  Parole  Board,  the  Justice 
Department  and  we,  as  legislators,  ought  to  be  trying  to  come  up  with 
some  means  to  assure  these  people  that  they  are  at  least  going  to  have 
some  kind  of  minimum  opportunity  to  hold  down  employment  or  at 
least  buy  enough  time  so  they  exhaust  all  their  opportunities  to  find 
employment,  and  we  haven't  done  that. 

]Mr.  Meeker.  Mr.  Chairman,  I  thmk  it  might  be  of  interest  to  the 
committee  to  hear  briefly  from  Mr.  Dixon  and  have  questions  and 
answers  from  him  because  he  has  a  practical  insight  to  some  of  these 
questions. 

Mr.  Kastenmeier.  Have  you  finished,  Mr.  Pilcher  ? 
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Mr.  PiLCHER.  Yes;  the  only  thing  I  might  add,  before  Mr.  Dixon 
starts,  is  about  our  research  project  in  Chicago.  It  goes  back  approxi- 
mately 21/2  years,  at  which  time  we  hired  40  part-time,  indigenous, 
paraprofessionals,  some  were  offenders,  to  assist  probation  officers. 

We  have  a  1-year  continuation  of  this  project  which  should  expire 
in  October  of  this  year.  It  has  proved  very  successful  and  one  thought 
I  had  in  talking  of  employment  problems,  the  lack  of  staff,  and  so 
forth,  I  suppose  if  you  want  to  know  the  one  major  problem  of 
probation  officers,  that  is  insufficient  staff. 

I  have  talked  about  a  lot  of  tasks  we  have  to  do.  The  question  is, 
do  we  have  time  to  do  them  and,  unfortunately,  we  don't  always  have 
that  time. 

In  the  continuation  project  we  now  have  eight  part-time  men  who 
work  in  teams  with  the  professional  probation  officers.  JMr.  Dixon  is 
one  of  the  full-time  members.  One  of  the  other  probation  officer  assist- 
ants, who  is  full-time,  and  is  also  assigned  to  a  team,  has  done  almost 
nothing  but  try  to  tackle  the  employment  problem,  to  assist  the  officer 
with  which  he  works  with  his  particular  caseload. 

That  officer,  in  reviewing  his  caseload,  found  about  half  of  his  clients 
were  unemployed  and  half  of  those  were  black.  They  were  having  a 
very  difficult  time  obtaining  employment  and,  therefore,  this  proba- 
tion officer  assistant  has  devoted  all  his  time  to  seeking  and  obtaining 
jobs  and  has  been  extremely  successful. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Pilcher. 

Now  we  would  like  t<)  hear  from  Mr.  David  M.  Dixon,  probation 
officer  assistant. 

Mr.  Dixon? 

TESTIMONY  OF  DAVID  M.  DIXON,  PROBATION  OFFICER  ASSISTANT, 
NORTHERN  DISTRICT  OF  ILLINOIS 

Mr.  Dixon.  Mr.  Chairman  and  members  of  the  subcommittee,  I  wish 
the  subcommittee  to  know  that  it  is  a  great  honor  and  privilege  for  me 
to  be  invited  to  testify  before  this  committee.  This  will  be  a  long- 
remem,bered  experience  for  me. 

I  would  like  to  add  to  this,  I  trust  you  will  bear  with  me,  I  don't 
have  too  much  experience  in  public  speaking  and  hopefully  it  will  get 
better. 

Anyway,  I  would  like  to  speak  to  the  committee  about  my  experi- 
ence of  being  a  former  inmate  and  parolee  from  a  Federal  institution 
and  as  a  result,  I  hope  that  this  will  shed  some  insight  concerning 
the  frustrations  an  inmate  has  while  preparing  for  parole  and  in  being 
granted  a  parole. 

During  the  time  that  an  inmate  is  in  the  institution,  it  would  ap- 
pear that  most  inmates  feel  that  nobody  cares  what  happens  to  them. 
Whether  this  is  correct  or  not,  the  fact  remains  that  most  inmates  feel 
this  way  and  further  feel  that  the  staff  is  asking  that  they  not  ex- 
pect too  much  from  the  staff  and  the  staff  then  Avill  not  make  trouble 
for  the  inmate. 

These  feelings  of  nobody  wanting  to  help  are  so  deeply  rooted  within 
the  parolee  that  the  feelings  even  continue  after  he  has  been  granted 
parole. 
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These  same  feelings  about  not  wanting  to  caiise  the  probation  of- 
ficer any  problems  are  carried  over  after  the  inmate  is  released  on 
parole,  and  because  of  the  parolee's  attitude  toward  the  probation  of- 
ficer, the  probation  officer  may  feel  that  the  parolee  has  no  motivation. 
A  lack  of  communication  between  staff  and  the  inmates  concerning 
services  and  the  needs  of  the  inmate  usually  results  in  recidivism. 

I  feel  that  when  the  offender  reaches  the  institution,  his  rehabilita- 
tion and  treatment  should  begin  immediately.  I  feel  that  there  should 
be  a  special  intake  board  at  the  time  of  the  offender's  incarceration 
and  this  board  should  be  designed  to  meet  the  ultimate  needs  of  the 
inmate. 

This  intake  board  should  consist  of  a  Parole  Board  member,  a  voca- 
tional rehabilitation  counselor,  an  educational  counselor,  a  social 
worker,  a  psychotherapist,  and  if  at  all  possible,  an  ex-offender  who 
has  received  considerable  training  in  a  behavioral  science  field. 

This  intake  board  should  evaluate  the  inmate's  response  to  treat- 
ment and  make  a  6-month  annual  classification  report  to  the  Board  of 
Parole  and  this  information  should  also  be  sent  to  the  Federal  proba- 
tion field  office  where  the  inmate  will  eventually  be  located  on  parole. 

My  experience  while  being  incarcerated  lead  me  to  feel  that  there 
was  little  communication  between  the  institutional  staff  and  myself.  I 
was  sent  to  the  Federal  Prison  at  Terre  Haute,  Ind.,  in  February  1962 
on  a  charge  of  possession  of  a  stolen  interstate  shipment  of  furs. 

After  being  in  Terre  Haute  for  approximately  21/2  months,  I  Avas 
called  into  the  chief  caseworker's  office  and  was  told  by  him  that  he 
felt  I  was  manipulating  for  parole,  although  to  this  day  I  can't  con- 
ceive of  how  the  caseworker  had  made  this  evaluation  in  only  a  period 
of  21/2  months. 

I  was  eventually  transferred  to  the  V.S.  Public  Service  Hospital  in 
Lexington,  Ky,  The  communication  linkage  between  patient  and  the 
staff  left  a  lot  to  be  desired.  I  found  the  staff  had  extreme  difficulties 
in  reaching  the  inmates,  so  I  attempted  to  assist  in  alleviating  this 
problem  by  organizing  a  patient  advisory  committee  which  was  spon- 
sored by  the  chief  of  security  and  also  the  clinical  director. 

Through  the  main  committee,  we  were  able  to  organize  subcommit- 
tees in  every  unit  of  the  hospital.  The  committee's  main  function  was 
to  serve  as  a  liaison  between  i^atients  and  personnel,  and  also  to  imple- 
ment therapeutic  programs  into  the  present  hospital  system. 

This  committee  had  the  responsibility  of  ])utting  the  inmate  in  touch 
with  the  hospital  program  and  the  services  it  offered  to  him.  The  com- 
mittee was  instrumental  in  conducting  psychodrama,  sensitivity 
groups.  Alcoholics  Anonymous,  programs  for  drug  addiction,  and  also 
monthly  seminars  and  a  creative  art  program. 

I  could  go  on  and  on  because  there  were  many  good  projects  derived 
from  the  patient's  advisory  committee  which  I  am  proud  to  say  that 
I  helped  organize  and  served  two  terms  as  chairman  of  the  committee 
until  my  parole  in  December  1965. 

After  I  was  released  on  parole  and  returned  to  Chicago,  111.,  to  live, 
1  immediately  began  work  and  I  definitely  wanted  to  respond  to  the 
conditions  of  parole  set  by  the  Parole  Board.  My  first  job  fell  through 
and,  because  I  had  learned  the  skill  of  pipefitting  while  at  Lexington, 
I  was  helped  to  get  a  job  as  a  pipefitter  by  my  uncle,  earning  $1.25  an 
hour. 
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The  employer  had  promised  that  after  30  days  I  would  receive  $4 
an  hour.  I  worked  for  this  company  for  2i^  months  at  $1.25  an  hour 
doing  the  same  work  as  well  as  my  uncle,  who  was  then  making  $4.50 
an  hour. 

Because  they  could  not  give  me  any  more  money,  I  became  very  de- 
pressed as  I  wanted  to  quit  but  I  knew  that  one  of  the  conditions  of 
my  parole  was  that  I  remain  gainfully  employed.  I  remember  going 
to  my  probation  officer  and  informing  him  of  my  employment  prob- 
lems and  told  him  that  I  would  prefer  going  back  to  the  institution 
and  finishing  my  time. 

I  told  him  that  I  could  not  work  under  these  conditions  knowing 
that  I  was  qualified  to  do  the  work  and  not  making  the  money  that 
others  were  making.  I  felt  I  was  being  exploited  because  I  was  an  ex- 
oifender.  In  fact,  I  am  sure  of  it. 

My  probation  officer  was  a  great  help  to  me"  during  this  critical  time. 
He  gave  me  a  lot  of  good  advice  and  pointed  out  to  me  that  I  had  a 
lot  to  give  and  that  I  could  succeed  on  parole  without  going  back  to 
the  institution. 

I  really  didn't  want  to  go  back  to  the  institution  and  I  told  my  pro- 
bation officer  that  I  had  a  chance  to  go  into  business  for  myself  oper- 
ating a  fruit  juice  business.  I  received  permission  from  him  and  from 
the  chief  probation  officer,  Mr.  Meeker,  to  go  into  business  for  myself 
and  I  eventually  successfully  finished  by  parole  supervision  in  January 
1967. 

In  1968,  my  parole  officer  recommended  me  for  a  part-time  job 
where  I  would  work  as  a  probation  officer  assistant  on  a  research  proj- 
ect. This  research  project  was  jointly  sponsored  by  the  National  In- 
stitute of  Mental  Health,  the  University  of  Chicago  Law  School,  the 
Federal  Judicial  Center,  and  the  U.S.  Probation  Office. 

I  was  on  this  special  project  for  3  years  and  now  that  they  haA^e  ex- 
tended the  project  for  1  more  year,  I  have  continued  with  my  duties  in 
supervising  and  advising  Federal  probationers  and  parolees,  perform- 
ing duties  and  functions  quite  similar  to  full-time  probation  officers. 

Since  October  1,  1971  and  at  the  present  time,  I  have  been  working 
full-time  on  the  continuation  research  project  as  an  assistant  probation 
officer.  I  work  as  a  team  member  with  a  full -time  Federal  probation 
officer  and  I  am  being  supervised  by  that  officer  in  providing  service 
for  numerous  men  under  supervision. 

The  research  project  hopes  to  determine  how  I  can  best  assist  or 
relieve  the  full-time  professional  probation  officer  of  many  of  the  duties 
he  is  expected  to  perform  as  a  result  of  his  many  investigations  and 
his  extremely  high  caseload. 

Some  of  the  different  tasks  I  have  performed  as  a  probation  offi- 
cer assistant  have  been : 

1.  to  supervise  probationers,  parolees  and  mandatory  releasees; 

2.  to  assist  in  pre-parole  planning; 

3.  to  assist  in  various  investigations  for  the  court ;  and 

4.  job  finding  and  counseling. 

I  would  like  to  add  I  wanted  to  bring  a  statement  from  one  of  my 
colleagues,  who  is  a  probation  officer  assistant  like  myself.  Mr.  Rails- 
back  asked  a  question  about  what  was  being  done  for  guys  coming  out 
of  institutions  without  employment.  I  would  like  to  say,  this  particu- 
lar young  man  has  been  working  more  or  less  doing  a  lot  of  legwork 
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in  finding  jobs.  He  has  a  caseload  of  25  people  and  I  think  23'  of  these 
have  jobs  now. 

So  I  am  saying  that  the  probation  officer  assistant  really  has  more 
time  than  a  regular  probation  officer  to  really  get  out  in  the  commu- 
nity and  lopk  for  jobs,  even  though  jobs  are  hard  to  find  in  the  Chi- 
cago area. 

I  would  like  to  add  I  think  we  are  doing  a  terrific  job. 

Continuing  with  the  tasks  I  perform : 

5.  providing  those  men  I  supervise  with  constant  encouragement  ; 

6.  because  of  my  background  as  a  drug  addict,  I  have  been  involved 
with  planning  for  and  counseling  of  other  addicts ;  and 

7.  liaison  work  with  police  departments  and  many  social  agencies 
located  in  my  district. 

I  think  that  a  lot  of  my  success,  when  there  is  success,  is  many  times 
with  people  of  my  own  race.  I  know  that  I  have  considerable  freedom 
of  movement  in  the  black  community  and  in  particular  ghetto  areas. 
Most  probation  officers  do  not  have  this  freedom  of  movement. 

I  believe  that  men  like  myself  have  a  lot  to  offer  the  correctional 
field,  and  I  certainly  hope  that  programs  such  as  this  are  permitted 
to  continue. 

Referring  to — well,  we  have  what  they  call  high-rises  in  the  city  of 
Chicago.  These  are  bad  areas  to  go  in  and  supervise  parolees,  like 
Cabrini  Green  Homes,  RolDert  Taylor  Homes,  and  I  have  no  difficulties 
going  in  these  neighborhoods. 

Mr.  CoxYERs.  What  you  are  saying  is  that  most  probation  officers 
are  white.  We  could  correct  this  by 

ISIr.  Dixon.  Yes,  that  is  true. 

Mr.  CoNYERS.  We  could  correct  this  by  having  more  assistants  at 
your  level.  As  a  matter  of  fact,  you  are  functioning  in  the  capacity 
of  an  officer,  except  that  you  have  a  different  background,  perhaps  a 
more  realistic  background. 

Mr.  JMeeker.  Could  I  comment  on  that  ? 

Mr.  Kastenmeier.  Mr.  Meeker  ? 

Mr.  Meeker.  I  would  like  to  reaffirm  what  Mr.  Dixon  said  about  the 
skill  of  those  eight  probation  officer  assistants.  However,  I  tliinlv  we 
hired  the  first  black  Federal  probation  officer  in  the  State  of  Illinois 
in  about  1950  or  1951.  About  a  fourth  of  the  staff  is  black  and  I  am 
sure  Mr.  Dixon  would  agree  that  the  black  professional  has  many  of  the 
same  abilities  to  get  into  the  community,  but  the  time  element  is  a 
problem.  He  doesn't  ha^'e  time  to  get  in  and  handle  all  the  administra- 
tive problems. 

As  he  mentioned,  one  of  his  colleagues  is  particularly  skilled  at 
digging  up  jobs.  He  is  a  black  man  with  a  great  deal  of  warmth  and 
feeling  and  understanding  of  people  and  is  able  to  encourage,  as  well 
as  Mr.  Dixon,  some  of  these  people  who  need  this  kind  of  support. 

They  don't  believe  they  can  get  a  job;  that  is  one  of  the  haiiclicaps. 
They  need  peoole  like  Mr.  Dixon  to  help  get  a  job.  They  can  take  them 
to  their  jobs.  It  is  difficult  for  a  probation  officer  to  take  time  to  go 
out ;  it  is  one  thino;  to  refer  a  man  to  a  job,  but  Mr.  Dixon  can  go  out  and 
take  him  to  the  job. 

We  put  a  request  in,  in  addition  to  the  request  for  staff  .<Tenerally, 
for  this  new  job,  a  probation  officer  aide,  so  at  the  end  of  this  8-year 
period,  4  years  next  October,. we  asked  for  funds  and  would  like  this 
program  to  be  continued. 
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I  have  requested  from  the  chief  judge  that  we  be  able  to  continue 
these  full-time  probation  officer  aides. 

Mr.  Kastenmeier.  Do  I  undersand  Mr.  Dixon  is  not  a  civil  service 
employee  ?  . 

Mr.  Meeker.  No,  it  is  money  granted  to  the  University  of  Chicago 
Law  School ;  it  can't  be  granted  to  us  because  we  are  a  Federal  agency 
but  can  go  to  the  law  school  under  Mr.  Morris,  who  worked  with  me 
generally  in  designing  and  setting  up  the  project,  and  the  money  is 
mainly  National  Institute  of  Mental  Health,  and  a  substantial 
amount  from  the  Federal  Judicial  Center,  as  they  also  contribute 
to  it.  It  is  non- Probation  Division  money. 

We  have  now  built  it  into  the  budget  and  hope  to  get  appropriations 
for  it. 

Mr.  Kastenmeier.  How  many  probation  assistants  do  you  have? 

Mr.  Meeker.  Now  we  have  four  full-time  and  eight  part-time.  At 
the  hei2:ht  of  the  program  we  had  40  part-time. 

Mr.  Kastenmeier.  You  have  had  to  rely  on  fewer  individuals? 

Mr.  Meeker.  It  was  a  3-year  project  and  expired  in  October.  I  pro- 
posed to  the  chief  judge,  the  chairman  of  the  Parole  Board,  and  the 
University  of  Chicago  people  that  we  propose  an  extension  for  1  year 
with  the  hope  that  the  Judicial  Conference  would  approve  a  budget  for 
continuing  the  project. 

They  did  approve  the  budget  and  it  went  in  with  the  other  appro- 
priations last  month.  If  they  are  approved  next  Fall,  we  will  have  a 
budget  item.  You  will  find  in  our  exhibits  a  description  of  the  job  as 
we  see  it  and  a  career  ladder.  [See  Appendix  2.] 

We  fought  hard  for  the  professional  standard  because  these  are 
geared  to  the  kind  of  salaries  that  can  be  secured  and  the  kind  of  de- 
mand placed  on  probation  officers. 

We  feel  a  man  like  Mr.  Dixon  could  come  in  on  this  career  ladder, 
and  with  additional  training,  he  could  stay  on  as  an  aide  at  full-time 
salary  and  if  he  moves  up  the  ladder,  he  could  become  a  full-time 
professional  probation  officer. 

Mr.  Kastenmeier.  I  note  the  background  of  a  number  of  probation 
officers  and,  apparently,  they  have  attained  high  educational  levels. 
ISIany  have  master's  degrees.  But  I  think  there  is  a  feeling,  practically 
speaking,  that  there  may  be  a  gap  between  highly  educated,  middle- 
class  officers  and  the  sort  of  individuals  being  supervised. 

I  am  wondering  to  what  extent  is  there  likely  to  be  a  significant 
breakthrough  in  getting  people,  perhaps  of  Mr.  Dixon's  competence, 
on  a  regular  basis. 

I  know  there  are  problems,  because  we  have  in  the  Federal  service. 
as  Vv'pII  as  in  the  State  systems,  given  education,  and  background  and 
experience  in  a  sort  of  traditional  sense,  the  highest  possible  weight. 
I]i  fact,  however,  very  often  Ave  need  people  with  a  more  real -life 
experience  who  can  be  of  direct  assistance  in  these  programs,  and  their 
roles  should  not  be  minimized. 

I  hope  they  can  be  elevated  to  a  point  where  they  are  not  at  the 
lowest  rung  of  the  ladder  in  the  system.  I  don't  know  how  to  accom- 
plish this,  and  I  am  sure  this  is  something  you  have  perhaps  thought 
of.  but  it  s«!ems  to  me  it  is  very  urgent  to  move  in  that  direction. 

Mr.  Meei5:er.  I  am  certainly  in  accord,  we  want  to  use  more  and  more 
of  this  type  of  skill.  I  suppose  it  is  the  same  kind  of  dilemma  you  have 
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in  the  educational  field,  you  want  to  hold  to  your  standards  and  yet 
get  teacher  aides  and  all  sorts  of  help  in  the  schools. 

We  want  to  hold  them  in  the  probation  service  and  keep  the  skills 
up.  This  work  does  require  a  high  degree  of  professional  ability.  You 
are  working  wath  lawyers  and  other  professional  people  and  I  would 
not  like  to  see  the  standard  lowered  but  would  like  to  see  men  like 
Mr.  Dixon  brought  in. 

Many  aides  hav^e  said,  provided  the  salaries  were  adequate,  they 
are  not  interested  in  moving  to  the  professional  level  but  would 
like  to  work  at  the  aide  level.  We  have  had  some  going  to  college  part 
tune  who  will  wind  up  with  a  college  degree. 

As  far  as  this  list  of  our  probation  officers,  if  you  look  at  the  list, 
Mr.  Eatcliff,  on  page  2  or  3  of  that,  he  is  a  black  man  who  has  been 
with  us  for  many  years. 

Mr.  Whitman  is  a  black  man.  Both  have  master's  degrees. 

I  would  say  the  master's  degree  does  not  mean  they  are  always 
middle  class  in  origin.  I  find  many  of  my  officers,  whether  black  or 
white,  come  from  families  where  they  were  at  the  marginal  level 
and  have  gone  on  to  get  their  education.  I  would  say  Mr.  Whitmore, 
Mr.  Ratcliff,  or  Mr.  Walker,  can  move  into  the  black  community  very 
well. 

Mr.  Kastenmeiek.  Yes,  I  don't  mean  to  demean  the  efforts,  moti- 
vation, or  understanding  of  those  who  do  have  the  more  responsible 
positions  today.  I  don't  in  any  sense  derogate  that,  but  there  clearly 
is  need  for  a  sort  of  a  mix  of  competencies  here,  including,  as  you  say, 
the  traditional  educated  individual  in  social  work,  legal  work,  what- 
ever field  he  comes  out  of,  plus  those  who — perhaps  through  leader- 
ship or  other  special  capacities — have  other  benefits  that  they  can  bring 
into  the  process. 

We  have  observed  this,  I  think,  at  every  level  in  corrections,  whether 
we  are  talking  about  the  prison  system  or  anything  else.  Obviously 
there  is  movement  toward  catching  up  in  most  areas,  even  in  the  States, 
but  it  is  far,  far  behind  and  too  feeble  in  most  cases. 

Mr.  Meeker.  Could  I  make  a  further  comment  ? 

Mr.  Pilcher  and  his  staff  are  working  on,  I  think,  a  very  significant 
publication  which  will  be  a  guide  to  how  you  may  use  people  with  Mr. 
Dixon's  training.  It  will  be  kind  of  a  first  publication,  as  far  as  T 
know,  which  will  reflect  3  years  of  solid  experience. 

I  suppose  we  have  had  over  60  aides  now,  many  of  whom  have 
been  ex-offenders  and  a  large  percentage  have  been  black.  He  is  work- 
ing on  plans  for  a  team.  We  would  like  to  develop  a  team  so  that  if, 
say  New  York  City,  Los  Angeles,  San  Francisco,  Detroit,  if  they  wish 
to  move  in  this  direction,  we  could  send  a  team  with  Mr.  Dixon  or  one 
of  the  others  into  the  community  to  help  the  probation  officer  to  see 
how  he  could  use  probation  officer  aides.  That  is  provided  we  get 
funds  in  the  budget. 

We  are  looking  into  this. 

Mr.  Kastenmeier.  Do  you  have  problems  in  the  probation  service, 
or  Federal  civil  service  system,  with  hiring  individuals  like  Mr.  Dixon, 
because  of  their  record,  either  as  an  offender  or  because  of  prior  ad- 
diction or  anything  of  that  sort  ?  Are  they  going  to  have  a  bard  time 
getting  a  civil  service  classification  ? 

Mr.  Meeker.  You  know,  I  suppose  as  an  administrator  in  the  Fed- 
eral judiciary,  one  of  the  values  I  have  appreciated,  much  as  I  regard 
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civil  service,  is  I  don't  have  to  go  through  civil  service  to  appoint  Mr. 
Dixon  and  won't  have  to  in  the  plans  we  have  for  these  aides  because 
tlie  judiciary  has  its  own  personnel  program  and  it  is  a  career  program 
but  there  is  nothing  in  the  judiciary  policy  that  prohibits  a  man  wnth 
a  record  from  working  in  this  capacity. 

In  fact,  the  Civil  Service  Commission  has  also  changed  their  policy 
and  enunciated,  "A  felony  commission  shall  not  be  a  bar  to  employ- 
ment." Eeal  progress  has  been  made  there. 

In  the  Federal  judiciary,  I  had  to  go  to  my  chief  judge  and  to  the 
chairman  of  the  Parole  Board  and  the  chief  of  probation  m  Wash- 
ington to  get  approval  of  this  plan— to  seek  permission  to  hire 
ex-offenders. 

There  is  a  rule  in  the  Parole  Board  that  offenders  may  not  associate 
with  known  criminals.  We  believe  this  means  not  to  associate  for  il- 
legal or  criminal  purposes. 

We  got  permission  from  the  Parole  Board  chairman  and  chief  judge 
of  our  court  and  the  Probation  Chief  of  the  Administrative  Office  to 
proceed  with  this  and  have  had  no  problem  hiring  persons  who  were 
ex-offenders. 

Mr.  Kastenmeier.  Thank  you.  The  gentleman  from  Michigan  ? 

Mr.  CoNYERS.  I  have  no  further  questions.  I  appreciate  the  testi- 
mony brought  forth  today. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois. 

Mr.  Eailsback.  I  just  want  to  again  commend  Mr.  Meeker  and  his 
two  colleagues.  As  you  can  tell,  there  are  some  areas  where  we  disagree 
with  current  practices.'!  have  no  doubt  that  your  system  of  proba- 
tion-parole oversight  is  much  better  than  most,  if  not  all,  of  the  other 
sj'stems  that  we  have  seen. 

I  guess  my  hope  is  that  you  people  are  in  a  position  to  influence  both 
us  and  the  public,  that  is  the  lawmakers.  I  hope  that  you  will  help 
take  the  lead  in  really  pushing  for  some  of  the  reforms  that  you  seem 
to  believe  in  and  which  you  state,  many  of  which  I  agree  with.  Many 
of  those  have  already  been  introduced  as  part  of  legislation. 

I  think  somebody  is  going  to  have  to  push  and  I  would  say  that  if 
we  can  get  the  Administration  to  agree  to  some  of  these  changes  where 
there  is  a  consensus,  we  could  accomplish  a  world  of  good  and  we 
could  help  you  because  I  personally  think  manpower  is  one  of  the 
real  essentials  and  you  make  that  point  very  well  and  I  am  sure 
we  are  going  to  have  it  made  by  others.  It  will  require  some  real 
pushing. 

I  appreciate  your  testimony  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania. 

Mr.  Biester.  I  want  to  thank  the  witnesses  as  well  and  wonder  if 
I  might  have  one  last  question,  which  really  is  one  which  I  would  guess 
would  most  appropriately  be  addressed  to  Mr.  Pilcher,  but  I  would 
appreciate  Mr.  Dixon's  comment  on  it  also.  That  is  the  problem  of  the 
ambivalence  of  being  both  a  kind  of  enforcement  officer  on  the  one 
hand  and  a  friend  and  helper  on  the  other. 

What  kind  of  tensions  does  this  create  within  the  parole  officer  and 
what  kind  of  tensions  does  it  create  in  the  relationship  between  him 
and  the  parolee  and  the  parolee's  family  and  parolee's  community  ? 

Mr.  Pilcher.  I  think  it  is  difficult  for  a  parole  officer  as  a  helping 
person  to  be  a  parole  enforcement  officer.  At  particular  times,  of  course, 
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as  at  revocation  hearings,  when  a  man  has  violated  his  parole,  I  am 
sure  tliat  somebody  trained  in  social  M'ork,  or  social  sciences  feels  a 
loss  or  failure.  This  has  been  my  problem. 

I  mention  the  fact  you  have  to  be  a  helping  person  as  well  as  a  law 
enforcement  officer.  The  law  states  you  must  be  a  law  enforcement 
officer.  I  felt  my  leanings  were  more  toward  that  of  being  a  helping 
person  and  this  is  really  what  I  tried  to  do  more  than  anything  else. 

Mr.  BiESTER.  Would  you  care  to  comment,  Mr.  Dixon  ? 

Mr.  Dixon.  I  have  to  personalize.  I  think  it  depends  on  really  how 
one  lays  the  groundwork  and  then  again  it  depends  on  the  individual 
as  to  how  much  help  he  wants.  I  never  get  out  of  the  realm  of  the  fact 
I  am  a  helper,  like  Mr.  Pilcher  just  expressed,  but  also  an  offender 
definitely  has  to  abide  by  the  rules  and  regulations  as  set  forth. 

I  think  it  comes  quite  clear ;  I  haven't  had  any  trouble  in  this  way 
and  I  am  sure  I  won't,  hopefully.  I  have  had  some  violations  I  had  to 
put  in  effect. 

I  think  it  really  depends  on  the  individual  that  you  come  in  contact 
with  and  you  kind  of  play  it  by  ear  as  to  what  type  individual  you  are 
dealing  with. 

Mr.  BiESTER.  Thank  you  very  much. 

Mr.  Kastenmeier.  The  gentleman  from  New  York. 

Mr.  Fisii.  Where  you  indicated  you  are  in  favor  of  Federal  legisla- 
tion to  eliminate  disabilities  flowing  from  convictions,  did  you  have 
in  mind  restoring  the  right  to  vote  ? 

Mr.  Meeker.  That  sort  of  thing. 

Mr.  Fish.  Did  you  have  in  mind  legislation  to  protect  a  parolee  or  ex- 
inmate  from  discrimination  in  employment  ? 

Mr.  Meeker.  Yes ;  I  do.  Fortunately  in  Illinois,  the  new  Illinois  con- 
stitution just  passed  last  year,  or  activated,  has  a  whole  series  of  amend- 
ments Avhich  eliminates  previous  automatic  disabilities  in  terms  of 
certain  occupations  that  people  were  not  permitted  to  engage  in  if  they 
were  convicted  of  a  felony. 

I  am  real  pleased  to  see  that  and  I  think,  eventually,  I  don't  know 
if  Federal  regulation  could  control  that,  but  I  would  like  to  see  this 
because  you  need  the  self-respect  of  being  a  citizen  that  can  vote  or 
hold  public  office. 

We  had  a  good  procedure  worked  out  and  it  is  still  in  operation  to 
apply  for  restoration  through  the  Governor's  office.  The  Federal  law 
does  not  restrict  your  rights  to  vote  or  hold  public  office  but  States' 
rights  obtain  in  this  area  and  you  have  to  work  the  procedure  out  with 
the  Governor's  office  in  most  States. 

We  got  excellent  cooperation  with  restoration  of  citizens'  rights. 

Sometimes  people  don't  get  to  this  application  for  many  years  and 
then  they  are  embarrassed  because  they  don't  want  neighbors  to  know 
and  it  is  not  a  happy  situation. 

Mr.  Fish.  I  think  you  wall  agree  that  Mr.  Dixon  gave  a  classic 
example  of  discrimination  of  an  employer  making  him  work  for  a 
"lot  less.  There  should  be  a  law  against  that. 

Mr.  Dixon,  where  you  made  a  suggestion  that  there  should  be  a 
special  intake  board  at  the  time  of  the  offender's  incarceration  and  you 
give  ideas  as  who  should  be  on  that  board,  you  mentioned  a  rehabilita- 
tion counselor  and  educational  counselor. 
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One  of  the  problems  we  run  into  is  the  two  hats  your  correction 
personnel  wear,  that  of  havmg  responsibilities  for  custody  and  that 
of  being:  active  in  the  rehabilitation  of  the  inmate. 

So  often  it  is  the  same  man  who  is  the  vocational  rehabilitation 
counselor  and  is  the  correctional  officer  responsible  for  your  custody. 
'\Mien  you  made  these  suggestions  for  the  make-up  of  the  board,  did  you 
have  in  mind  this  problem  or  did  you  want  educational  counselors  out- 
side the  correctional  system  ? 

Mr.  Dixox.  Outside. 

Mr.  Fish.  You  think  it  should  be  two  different  persons  for  the 
responsibilities  ? 

Mr.  Dixox.  Yes. 

]Mr.  Fish.  Would  you  carry  that  through  the  Avhole  system  ? 

Mr.  Dixox.  Yes. 

Mr.  Fish.  One  final  thought,  in  enumerating  your  tasks,  you  say  you 
assist  in  pre-parole  planning.  Do  you  have  a  comment  as  to  the  rele- 
vancy as  to  the  standards  for  parole  in  your  working  with  the  prepara- 
tion for  parole,  working  with  parolees,  do  you  feel  the  standard  set 
by  the  Federal  government  is  really  relevant  to  the  guy  you  are  deal- 
ing with  as  to  whether  he  can  get  out  or  should  get  out  ? 

Mr.  Dixox.  I  really  don't  know  how  to  answer  this  but  where  I 
made  mention  in  my  testimony  concerning  the  classification  matter,  it 
seems  to  me  that  in  most  cases,  I  will  say,  that  when  we  get  the  report 
back  from  the  institution  that  it  will  read,  "John  Doe  worked  in  the 
butcher  shop,  he  relatively  got  along  with  his  surroundings  and  he  had 
no  disciplinarian  reports."  That  is  about  all.  It  mentions  nothing  about 
the  man's  classification,  the  progress  he  has  made  and  what  he  has  done 
while  he  was  in  an  institution. 

It  makes  it  kind  of  difficult  for  the  probation  officer  when  he  receives 
this  man  and  knows  nothing.  If  the  man  is  not  aggressive  enough  to 
tell  him,  he  may  look  at  this  individual  as  a  guy  that  has  been  in  the 
penitentiary  for  2  or  3  years  and  just  laid  his  time  out,  so  to  speak. 

This  is  why  I  made  mention  that  there  should  be  an  annual  classi- 
fication report  made.  Also  at  the  end,  whether  it  concerns  parole  or  ex- 
piration date,  this  information  should  go  to  the  Board  of  Parole 
and  also  come  to  the  probation  officer  in  the  particular  area  that  the 
young  man  comes  from. 

Mr.  Fish.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 

Mr.  Kastex'jieier.  I  have  several  questions  I  would  like  to  ask  and 
because  the  hour  is  very  late — the  second  bell  has  rimg — I  would  ap- 
preciate a  short  answer. 

Mr.  Meeker,  do  you,  in  terms  of  parole  adjustment,  see  any  differ- 
ence in  your  experience  between  long-term  and  short-term  indi- 
viduals— I  mean  in  terms  of  sentence  served  in  prison  ? 

Mr.  ]Meeker.  In  their  ultimate  adjustment  ? 

Mr.  Kastex^meier.  Yes;  is  there  a  difficulty  for  someone  who  has, 
say,  done  10  years'  time  as  opposed  to  one  who  has  done  18  months  or  2 
years  ? 

Mr.  Meeker.  I  think  the  longer  a  person  is  in  prison,  generally  the 
more  difficult  it  is  to  reinstate  him  in  the  community.  The  institution- 
alization does  occur  and  the  people  will  have  been  so  dependent  for  so 
long  they  are  not  sufficiently  aggressive. 
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Mr.  Kastenmeier.  Another  question.  You  mention  the  difficulties, 
the  increased  problems  that  probation/parole  officers  have  in  the  parole 
capacity  particularly.  Wouldn't  it  make  it  somewhat  simpler  for  you  if 
the  conditions  of  parole  were  somewhat  minimized,  simplified,  or  re- 
duced ?  That  is  to  say,  of  the  aspects  of  the  parolee's  life  which  pres- 
ently require  oversight,  are  there  some  that  can  be  eliminated,  some 
that  are  perhaps  not  essential  ? 

Mr.  Meeker.  I  have  seen  a  real  move  in  this  direction,  away  from  a 
list  of  the  prohibitions,  which  were  usually  unenforceable,  to  an  atti- 
tude on  the  part  of  the  Parole  Board  that  is  much  more  flexible  so  that 
at  present  there  are  not  too  many  technical  regulations. 

I  think  you  can't  get  around  the  requirement  to  remain  in  the  dis- 
trict, the  admonitions  to  work  insofar  as  possible  and  refrain  from 
violating  a  law.  But  aside  from  three  or  four  basic  conditions  of  that 
type,  I  am  certainly  in  favor  of  giving  the  parole  administrator  in  the 
field  and  the  parole  officer  wide  discretion  in  terms  of  what  the  expec- 
tations are — people  will  at  various  levels  have  different  values  and,  if 
you  saddle  the  parole  officer  or  parolee  with  conditions  not  enforceable, 
you  make  the  job  impossible. 

Mr.  Kastenmeier.  You  mention  one  difficulty  is  supervision  of  Se- 
lective Service  violators.  I  wonder  why  that  would  be  any  particular 
difficulty. 

Mr.  ^Meeker.  The  supervision  isn't.  I  was  emphasizing  the  volume 
and  we  have  to  provide  these  investigative  histories  to  the  institution. 

In  Selective  Service  violators,  there  is  not  always  a  presentence,  it  is 
Avithin  the  discretion  of  the  court  and  sometimes  they  commit  without 
a  presentence  and  inevitably  we  get  a  request  back  from  the  prison  for 
a  social  history  and  right  now  the  voliune  on  that  is  heavy. 

I  think  we  had  30  or  40  of  those  cases  in  November  alone.  I  was 
using  that  as  an  example  of  the  types  and  pressure  right  now. 

Mr.  Kastenmeier.  One  last  question,  Mr.  Meeker.  You  have  testi- 
filed  as  chief  probation  and  parole  officer  of  the  Northern  District  of 
Illinois.  There  is  an  organization,  the  Federal  Probation  Officers' 
Association,  with  which  you  are  familiar  ? 

Mr.  Meeker.  Yes. 

Chairman  Kastenmeier.  You  are  in  fact  president  of  the  Associa- 
tion, I  believe.  Does  that  Association  have  a  legislative  program  of  its 
own  separate  and  distinct  from  that  you  have  suggested  to  us  here 
today  ? 

Mr.  Meeker.  We  have  had  a  legislative  committee  in  the  Association 
that  has  been  interested  in  supporting  various  bills. 

This  bill,  for  example,  that  you  have  submitted  for  me  to  review,  is 
on  our  agenda  for  review  by  our  legislative  committee.  We  are  holding 
a  board  meeting  next  month  and  at  that  board  meeting  this  will  be 
reviewed  and  will  be  given,  we  hope,  some  official  attention. 

We  haven't  had,  I  would  say,  a  long-range  set  of  proposals  but  our 
Association  has  attempted  to  keep  abreast  and  support  legislation.  For 
example,  last  year  there  was  a  bill  proposed  to  set  up  a  special  section 
under  the  Administration  Office  of  Preconviction  Services  to  inter- 
vene, perhaps,  or  assist  in  determining  whether  bail  should  be  granted, 
perhaps  to  supervise  some  of  these  persons  that  are  on  bail  along  pro- 
bation lines  to  assure  their  adjustment  and  reporting  in  at  the  time — 
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the  idea  that  many  people  on  bail  need  this  kind  of  help.  We  made 
some  recommendations  to  the  sponsors  of  that  bill,  I  don't  have  the 
number  in  mind. 

Mr.  Kastenmeier.  May  I  suggest  that  this  subcommittee  would  be 
interested  in  the  reaction  and  recommendations  of  the  Association  in 
connection  with  the  several  bills  before  us  and  in  due  course  would  like 
to  hear  from  the  Association,  possibly  in  writing  or  in  testimony.  That 
is  one  of  the  reasons  I  raise  the  point. 

I  quite  appreciate  that  at  least  the  major  bills  before  us  were  only 
introduced  2  weeks  ago  and  I  do  not  expect  you  to  have  tlie  reasons 
and  well  thought-out  reaction  as  of  today.  But  to  the  extent  that  the 
Association  might,  or  other  components  of  the  government  herein- 
after might,  we  of  course  welcome  your  comments,  [See  p.  867.] 

I  want,  in  conclusion  this  morning,  to  say  on  behalf  of  the  subcom- 
mittee that  your  testimony,  Mr.  Meeker,  Mr.  Pilcher,  and  Mr.  Dixon, 
has  been  very  informative.  The  documentation  you  have  given  us  as 
supporting  evidence  has  been  extremely  useful,  perhaps  the  best  pre- 
pared of  anything  we  have  had  before  this  subcommittee  in  recent 
times,  and  I  congratulate  you  and  I  am  very  grateful  to  all  three  of 
you  for  this  presentation.  It  is  very  helpful. 

Mr.  Meeker.  Thank  you,  in  this  technical  matter,  those  cases  have 
been  disguised.  If  you  want  to  use  them,  the  names  are  disguised.  That 
was  a  point  I  wanted  to  make  in  the  beginning.  We  certainly  appreci- 
ate this  opportunity. 

Chairman  Kastenmeier.  The  subcommittee  stands  adjourned  until 
10  tomorrow  morning  in  this  room. 

(Whereupon,  at  12:40  p.m.,  the  subcommittee  recessed,  to  recon- 
vene for  further  hearing  at  10  a.m.,  Thursday,  March  2,  1972.) 
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House  of  Eepkesentatives, 
Subcommittee  No.  3  or  the 
Committee  ox  the  Judiciart, 

Washington,  D.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2226, 
E  ay  burn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier,  chair- 
man, presiding. 

Present :  Eepresentatives  Kastenmeier,  Conyers,  Eyan,  Milrva,  Eails- 
back,  Biester,  Fish,  and  Coughlin. 

Stall'  member  present :  Howard  Eglit,  corrections  counsel. 

]\Ir.  Kastenmeier.  The  subcommittee  will  come  to  order  this  morn- 
ing for  the  continuation  of  hearings  on  parole  in  America,  and  on 
the  several  bills  before  the  subcommittee  addressed  to  that  question. 

The  subcommittee  is  very  pleased  to  have  as  our  first  witness  this 
morning  Professor  Joseph  L.  Tropea,  of  the  Department  of  Sociology, 
George  Washington  University. 

Professor  Tropea  was  a  parole  officer  in  Detroit.  He  is  going  to 
discuss  some  of  the  difficulties  concerning  the  parole  worker's  role 
with  respect  to  parolees. 

You  are  most  welcome  and  we  will  be  very  pleased  to  hear  from 
you.  If  you  would  like  to  proceed  directly  from  your  statement,  you 
may  do  that.  Or  if  you  want  to  summarize  your  statement,  that  is  fine. 

TESTIMONY  OF  PEOF.  JOSEPH  L.  TEOPEA,  DEPARTMENT  OF 
SOCIOLOGY,  GEORGE  WASHINGTON  UNIVERSITY 

Mr.  Tropea.  ]Mr.  Chairman  and  members  of  the  Committee,  I  ap- 
])reciate  your  invitation  to  appear  here  this  morning.  I  ask  that  my 
l)reixired  remarks  be  included  in  the  transcript  of  the  hearings  yet 
I  will  make  some  comments  about  them. 

Mr.  Kastenmeier.  Without  objection  it  will  be  received. 

(Mr.  Tropea's  prepared  statement  appears  at  p.  703.) 
Mr.  Tropea.  I  would  like  to  simply  add  that  I  have  also  worked 
in  the  District  of  Columbia  Department  of  Corrections  and  I  am 
presently  chairman  of  the  board  of  Bonabond  Inc.,  which  currently 
is  operating  three  basic  programs,  one  of  which  is  a  parole  program ; 
I  believe  the  only  one  of  its  kind  in  the  country. 

The  parole  program  is  in  its  second  year.  The  first  year  has  been 
evaluated  and  the  ex-offenders  appear  to  be  performing  better  than 
the  professional  parole  officers. 

(141) 
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I  try  to  remain  active  in  this  field  though  I  am  no  longer  working 
in  parole.  I  have  submitted  an  article  for  the  record  that  deals  with 
certain  parole  rules.  [See  Appendix  3.]  I  am  prepared  to  discuss  that. 

As  I  understand  it,  Mr.  Chairman  and  the  committee,  I  was  asked 
verbally  and  in  writing  to  make  some  comments  with  regard,  as  I 
understand  it,  to  three  primary  areas. 

One  area  concerns  what  I  see  as  some  of  the  key  contradictions  or 
conflicts  in  corrections  as  generally  conceived,  and  how  they  might  re- 
flect on  parole  specifically.  Also,  I  was  to  make  some  comments  about 
my  experience  as  a  parole  officer  in  actually  supervising  a  caseload, 
and  last,  to  make  what  remarks  I  so  choose  on  some  of  the  bills  before 
the  committee;  the  one  bill  I  have  in  mind  is  H.R.  13118. 

I  will  be  brief  and  maybe  not  to  the  point,  but  we  will  see.  In  my 
paper  I  make  a  beginning  statement  which  is  consistent  with  my 
perspective,  and  I  think  many  citizens  in  the  country,  and  that  deals 
with  general  cynicism. 

The  professionals,  politicians,  researchers,  and  others  seem  to  capi- 
talize on  the  problems  this  country  experiences.  I  ask  the  question 
how  this  relates  to  correction  and  I  try  to  be  very  brief  but  make  the 
argument  that  if  modern  penology  has  meant  one  thing  it  has  been 
profit  to  the  entrepreneurs,  contractors,  merchants  of  food  stuffs  and 
the  professionals. 

If  you  look  over  the  history,  at  least  post-World  War  II,  by  and 
large,  what  you  find  is  public  moneys  being  used  to  build  large  cor- 
rectional infrastructures  for  private  profit.  Many  of  the  conservatives 
tend  to  look  at  structures  as  evidence  of  coddling  the  inmate ;  I  tend 
to  look  at  them  as  coddling  the  contractors. 

In  addition  to  this  kind  of  phenomena  that  is  generally  character- 
istic of  the  way  which  we  have  gone  is  the  phasing  out  of  inmate 
labor,  especially  in  the  context  of  food  production. 

So  the  state  of  affairs  seems  curious  to  me.  Surrounding  many  of 
these  State  institutions  is  fallow  land.  The  prisoners  are  not  tilling  the 
soil  and  the  correctional  departments  are  purchasing  food  stufi^s  from 
food  merchants. 

Even  more  curious  is  that  the  prisoners  sit  idle  and  fed  while  their 
families  very  often  lack  sufficient  money  to  purchase  food  stuffs  from 
the  food  merchants.  It  seems  to  me  there  is  a  pattern  to  some  of  this 
and  it  seems  to  follow  a  political-economic  recognition  of  a  possible 
market. 

This  generally  is  followed  by  a  calculation  coming  from  somewhere 
within  the  bureaucratic  structure  and  within  the  correctional  depart- 
ment. An  example  of  this  being  that  it  is  cheaper  to  purchase  a  com- 
mercial brick  than  it  is  to  build  one  in  existing  brickyards.  I  have 
visited  prisons  and  talked  to  the  inmates — not  supported  by  any  public 
money  but  on  my  own — and  if  you  ask  inmates  you  get  a  common 
remarks :  we  are  phasing  out  the  hog  ranch,  we  are  phasing  out  chicken 
farms,  the  cannery,  the  brickyard.  It  seems  one  characteristic  of  mod- 
ern corrections  is  the  increase  of  consumption  by  the  correctional 
system  relative  to  production. 

Another  chapter  in  the  development  of  the  history  of  modern  cor- 
rections or  modern  penology  which  has  been  rather  ludicrous  is  tlie 
Federal  program  where  moneys  are  spent  to  train  the  idle,  undis- 
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ciiDlined   and  often   functionally   illiterate   for   a   nonexistent  labor 
demand. 

Supporting  a  great  deal  of  this  are  the  professionals,  as  1  suggest 
in  the  statement,  who  generally  support  the  prison  by  doing  two 
things :  interpret  the  prisoners'  problems  as  primarily  psychological, 
motivational,  attitudinal  and  so  forth,  and  mislead  the  public  by  inter- 
preting corrections'  failings  as  a  lack  of  professional  resources. 

There  are  a  number  of  reasons  why  the  breakdown  of  the  correc- 
tional system  was  not  evident  earlier  to  tlie  citizens.  One  reason  is 
obvious:  the  authorities  can  keep  the  information  away  from  the  pub- 
lic. Another  reason  has  to  do  with  what  inmates  can  better  describe : 
some  of  the  uses  of  physical  force,  solitary  confinement,  physical 
coercion,  and  prescribed  drugs  to  maintain  control  of  dissident  ele- 
ments in  the  population. 

Another  major  and  important  factor,  especially  for  understanding 
these  times,  has  been,  historically,  the  comparative  lack  of  political 
awareness  of  the  prison  population.  In  that  context  I  think  we  have 
to  recognize  one  thing — that  the  American  prison  system  is  a  class 
phenomenon.  This  is  increasingly  becommg  clear  to  the  inmates  them- 
selves. It  is  also  becoming  clear  that  the  professionals,  the  drugs,  the 
solitary  confinement,  and  force  may  no  longer  be  sufficient  to  control 
them  in  the  professional  settings.  Compounding  the  problem,  as  I  am 
sure  others  have  brought  out,  is  the  fact  that  the  black  inmate  popula- 
tion in  many  prison  systems  is  increasing,  especially  the  young  black 
urban  inmate  population. 

Tliis  both  compounds  the  problems  of  controlling  for  the  authorities 
and  is  a  force  for  increasing  class  consciousness.  It  is  a  basic  for  social 
organization  and  obviously  is  seen  by  the  authorities  as  a  source  of 
conflict. 

I  don't  attribute  any  bad  guy  theory  to  what  I  am  going  to  say, 
but  as  the  earlier  liberal  rhetoric  rationalized  the  building  of  vast 
complexes,  another  more  current  one  seems  to  be  breaking  up  the  prison 
]wpulation  through  the  half-way  house  movement,  placing  them  in 
lower  class  black  urban  areas,  funding  legal  groups  to  come  in  and 
mediate  conflict  and  meet  certain  prisoners'  demands— for  example, 
installing  an  additional  Coke  machine  in  a  youth  facility — and  estab- 
lishing due  process  within  the  correctional  systems. 

I  am  a  citizen  skeptic  about  these  developments  and  I  don't  think 
many  of  these  problems  are  going  to  be  resolved  until  America  can 
accommodate  its  lower  classes. 

Mr.  BiESTER.  Could  we  stop  there  for  a  moment.  I  am  curious  to 
know  more  precisely  what  you  mean  by  the  last  statement. 

Mr.  Tropea.  As  I  tried  to  point  out,  the  jirison  population  is  a  class 
phenomenon.  We  are  talking  about  lower  class  individuals.  I  tried  to 
get  a  rough  estimate,  but  I  think  it  is  safe  to  say  we  are  talking  in 
excess  of  1  million  lower  class  boys  and  girls,  men  and  women  being 
supervised  by  the  correctional  justice  SA'stem,  whether  they  are  on 
probation,  incarcerated,  or  on  parole.  There  are  how  many  millions 
in  the  country  unemployed?  It  is  rather  clear  we  cannot  accommodate 
to  these  persons  whether  we  think  of  labor,  education,  or  health,  until 
we  resoh^e  generally  the  problem  of  how  we  are  going  to  deliver  for 
the  lo-^rer  classes. 
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Many  of  these  problems  of  control  seem  to  boil  down  to  a  class 
phenomenon.  I  would  like  to  mention  as  an  aside :  that  generally  we 
look  at,  currently,  the  young  black  inmate  developing  a  class  conscious- 
ness, but  the  lower  class  white  guards  may  begin  to  perceive  their 
position  in  this  society.  I  don't  Imow  of  any  political  effort  in  that 
direction,  but  I  can  see  it  over  the  horizon.  Aspects  of  class  and  race 
conflict  is  what  I  am  suggesting;  this  is  what  is  happening.  I  think 
people  have  generally  personified  this  phenomenon  in  terms  of  the  late 
Malcolm  X.,  Cleaver,  Jackson.  I  think  if  you  talk  to  young  black 
imnates  who  have  done  time  recently  that  }^ou  will  find  they  have  devel- 
oped a  political  perspective ;  they  will  articulate  what  may  be  defined 
as  race  or  class  consciousness.  This  presents  a  very  volatile  situation. 
I  don't  know  if  I  have  made  myself  clear,  Congressman. 
Mr.  BiESTER.  Well,  I  have  a  better  picture  than  I  did  before  in  terms 
of  your  reasoning. 

Mr.  Tropea.  May  I  say  one  thing  that  may  help  to  clarify  this.  If 
you  look  in  the  context  of  definition,  the  prisoners  for  a  number  of 
years  have  been  forced  to  accept  one  definition  of  the  problem  which 
often  conflicts  with  a  political  or  historical  or  racial  definition:  the 
psychological,  motivational,  and  attitudinal  definition. 

Sometimes  you  might  get  an  indication  of  what  I  am  suggesting  in 
terms  of  prisoners  today  disclaiming  strongly  that  "I  am  not  sick." 
It  may  be  phrased  in  different  ways,  but  I  think  if  you  want  to  think 
in  terms  of  definition,  it  will  be  more  political,  historical,  or  racial 
as  opposed  to  therapeutic  or  pathological. 

Mr.  BiESTER.  Therefore,  the  approach  which  is  therapeutic  or  path- 
ological is  really  beside  the  point  in  your  view;  is  that  right? 

Mr.  Tropea.  Yes;  there  is  no  substantive  theory  for  the  psycopath 
and  the  yomig  black  urban  inmate  will  invariably  profile  a  psyco- 
path. So  they  don't  have  a  substantive  theory  for  this  and  yet  this  is 
what  they  are  facing. 

It  is  very  different  than  the  traditional  psychoneurotic  explanation 
for  crime. 

Yes ;  it  is  beside  the  point. 

Mr.  BiESTER.  You  do  concede  that  there  is  a  psychological  basis 
for  much  of  the  behavior  ? 

Mr.  Tropea.  If  I  could  be  brief,  social  science  believes  that  all 
social  attributions  are  derived  from  structure,  structure  being  defined 
economically,  politically,  and  socially.  If  you  talk  of  a  psychological 
state  of,  for  example,  lack  of  motivation  one  might  relate  that,  for 
example,  to  lack  of  power  of  a  system. 

Mr.  BiESTER.  You  concede  the  fact  that  there  are  very  rich  people 
who  commit  very  heinous  crimes  and  are  very  sick  ? 

Mr.  Tropea.  Right,  but  I  am  talking  about  the  inmate  population. 
They  don't  find  themselves  in  that  population. 
Mr.  Kastenmeier.  You  may  continue,  please. 

Mr.  Tropea.  I  wanted  to  give  a  few  remarks  with  regard  to  this. 
I  hope  I  don't  appear  too  general.  I  taught  a  course  for  correctional 
officers  at  Hagerstown,  Md.  These  were  all  white  men  and  primarily 
rural.  The  men  they  were  suj>ervising  were  black  and  urban.  The 
guards  got  to  know  me  and  asked  if  I  wanted  to  go  on  a  tour.  One 
took  me  to  a  new  correctional  facility  in  Hagerstown.  The  new  gym 
had  floor-to-ceiling  tinted  glass.  The  correctional  officer,  who  I  don't 
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think  was  making  a  great  deal  of  money,  made  the  comment,  whether 
true  or  false,  that  the  cost  of  this  facility  equaled  the  construction  cost 
of  14  high  schools. 

The  point  is  not  whether  he  was  correct  or  not,  but  how  he  perceives 
that  facility  and  he  must  work  in  that  context.  Very  often  what  is 
mif ortunate  is  the  guards  perceive  the  inmates  as  benefiting  from  this 
and  are  therefore  in  competition  with  them  for  resources.  But  the 
contractor  benefited  from  the  construction  of  this.  Tinted  glass  does 
not  help  the  men  in  the  prison. 

I  tliink  we  must  not  lose  sight  of  the  himian  dimension  of  this.  Often 
what  we  have  done  is  instill  greater  conflict  inadvertently.  For  ex- 
ample, a  Federal  job  training  program  was  brought  into  that  facility 
to  provide  a  diagnosis  of  the  eyes  and  in  the  event  a  man  needed  glasses, 
provided  them  ior  him.  If  he  broke  them,  the  program  provided  him 
with  another  pair  and  if  he  broke  those,  provided  him  with  another 
pair. 

This  created  conflict,  and  increased  conscious  breaking  of  eyeglasses. 
Men  previous  to  that  had  been  used  to  paying  out  of  prison  wages  for 
glasses.  Observe  how  shortsighted  the  bureaucrats. are. 

It  is  a  minor  point,  but  I  hope  it  is  well  taken  that  when  we  inter- 
vene in  what  we  call  modem  penologj^  or  therapy  the  prsons  Avho  are 
directly  involved  do  not  benefit.  However,  the  supervisors  seem  to  be 
in  competition  for  the  goods  or  wealth. 

^Vliile  I  was  teaching  the  class  at  Hagerstown  there  was  a  riot  in 
which  a  liberal  guard  was  beaten  up  and  was  out  of  class  for  a  few 
weeks.  It  was  ratlier  clear  the  men  could  not  put  two  and  two  together ; 
this  man  was  led  to  believe  and  accepted  that  the  construction  of  the 
facility  was  going  to  change  the  behavior  of  the  inmates. 

I  am  trying  to  argue  it  is  beside  the  point.  So  I  hope  I  made  my 
point  clear  in  these  examples,  and  that  is  modem  penology  has  not 
been  what  it  was  intended  to  be.  We  were  led  down  the  road  for  how 
many  years  believing  that  liberal  rhetoric  which  was  the  rationale  for 

it- 
It  is  rather  clear  something  has  to  be  done.  Very  often  we  don't 
look  at  these  problems  in  a  very  general  perspective.  I  hope  I  have 
pointed  out  a  few  of  what  I  think  of  as  basic  and  general  problems 
associated  with  corrections.  They  do  affect  those  of  us  who  work  and 
live  in  such  contexts. 

The  other  area  I  am  to  discuss  has  to  deal  with  my  supervision  as 
a  parole  officer.  I  was  employed  by  the  State  of  Michigan  from  1963 
to  1965,  working  out  of  Detroit.  I  was  bom  and  raised  adjacent  to  the 
area  and  I  am  familiar  with  it.  There  are  two  things  about  parole 
that  struck  me  and  remained  with  me  through  the  years  I  worked  there. 
One,  that  parole  is  a  bureaucratic  expediency.  The  other  was  that 
the  parole  rules  were  a  great  source  of  arbitrary  authority  and  conflict. 
AVhat  can  be  examples  of  the  expediency  of  parole?  One  is  that 
whenever  the  prison  population  goes  up  the  criteria  for  release  goes 
down. 

Currently  in  Michigan  an  administrator  I  called  last  week  said 
because  of  the  crackdown  the  inmate  population  from  Wayne  County 
went  up  from  6,000  to  9,000  in  a  1-year  period  of  time.  He  stated  that 
we  have  to  have  a  way  to  gfet  them  out  of  here. 

These  expediencies  are  part  of  the  modus  operandi.  For  example,  em- 
ployment as  a  condition  for  release  on  parole  became  referral  to  the 
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Michigan  Employment  Security  Conmiission.  And  approved  residence 
as  a  condition  of  release  becomes  a  "semblance  of  shelter." 

When  there  was  an  increase  in  the  number  of  men  returned  to  prison 
as  parole  violators,  our  superiors  made  it  obvious,  by  showing  the 
variance  in  rates  among  parole  officers  for  returning  men  to  prison ; 
for  those  of  us  who  had  few,  if  any,  parolees  returned  to  prison  it  was 
made  clear  that  we  were  better  parole  officers. 

It  was  evident  to  me  and  I  operated  on  the  basis  that  the  adminis- 
tration preferred  men  to  be  returned  to  prison  on  a  new  felony 
conviction  than  on  a  parole  violation.  For  example,  we  were  sent 
directives  not  to  show  prison  mug  shots  of  men  to  the  police  officers. 
This  resulted  in  decreasing  the  probability  of  securing  incriminating 
information  on  the  parolees. 

Mr.  CoNYERs.  Don't  some  of  the  parole  violators  themselves  prefer 
to  go  in  on  a  new  charge  rather  than  the  old  charge  ? 

Mr.  Tropea.  "VVliat  you  may  be  referring  to.  Congressman,  is  that 
the  serving  of  the  new  charge  sometimes  may  mean  less  time. 

Mr.  CoNYERS.  Right. 

Mr.  Tropea.  I  think  that  is  what  you  may  be  reflecting  on  generally. 

Mr.  Conyers.  They  lost  their  parole  time  and  they  may  be  able  to 
get  out  earlier  by  serving  about  a  third  of  the  period  of  a  sentence 
under  a  new  charge  of  felony  than  they  would  by  having  their  parole 
revoked,  going  to  perhaps  the  maximum  on  an  old  charge — which  is 
another  inconsistency  in  the  law. 

Mr.  Tropea.  That  is  right ;  for  example,  you  may  have  a  3  to  20 
sentence.  Your  new  conviction  may  be  1  to  10.  You  are  right.  So  it 
would  be  better  for  the  man  to  go  up  himself  on  the  second  charge. 

Mr.  BiESTER.  If  that  is  the  case,  I  don't  get  the  point. 

Mr.  Tropea.  It  was  just  that  the  Congressman  pointed  out  the  men 
sometimes  themselves  want  to  go  back  on  a  felony  charge.  I  was 
pointing  out  the  administration  preferred  that  very  often. 

Mr.  Biester.  If  both  the  convict  and  administration  think  that  is  a 
better  way,  what  is  wrong  with  that,  if  that  means  less  time  the  man 
spends  in  prison  ? 

Mr.  Tropea.  It  means  less  time  in  processing.  I  am  pointing  out  this 
for  very  often  it  is  not  through  concern  for  the  man ;  a  more  general 
explanation  is  bureaucratic  expediency. 

With  regard  to  the  set  of  parole  rules,  I  learned  early  that  they 
were  a  source  of  arbitrariness  and  I  disregarded  them.  I  would  point 
out  to  a  man  which  rule  I  would  never  violate  him  for  under  any  condi- 
tions: I  would  be  fired  first  if  they  insisted.  I  would  choose  to  leave 
the  job  rather  than  violate  them  for  that.  For  example,  there  would 
be  such  rules  as  drinking  in  excess  or  staying  out  late  at  night. 
I  would  not  violate  a  man  for  associating  with  another  felon,  which 
is  a  rule  for  parolees. 

I  have  had  three  brothers  paroled  to  the  same  residence  under  my 
supervision.  There  were  numerous  cases  in  which  a  number  of  men 
were  paroled  to  the  same  place.  I  had  upwards  of  130  men  in  an 
8  by  16  block  area  of  Detroit,  so  it  was  clear  that  rule  was  arbitrary. 
Most  of  the  trouble  parole  officers  had  with  the  men  often  related  to 
this  point.  They  would  not  specify  to  the  man  how  they  would  relate 
to  him  within  the  general  framework  of  the  rules.  I  think  it  boiled 
down  to  about  two  or  three  rules  which  I  would  enforce. 


147 

Let  me  give  an  example.  "I  know  you  are  not  staying  with  mother. 
You  are  a  healthy  male.  I  really  don't  care  where  you  are  staying,  but 
in  the  event  the  administrators  say,  'Have  Willy  in  the  morning, 
Monday,'  I  have  to  get  hold  of  you." 

We  had  a  registered  approved  residence  and  very  often  I  had  a 
series  of  telephone  numbers  where  I  could  reach  the  man.  I  think  this 
is  less  arbitrary  than  acting  and  believing  as  if  he  were  with  his 
mother  or  trying  to  force  a  smgle  male  to  live  with  his  mother  day  in 
and  day  out. 

As  far  as  particular  parole  oiRcers'  attitudes  and  relationships  to 
the  men,  they  varied  from  the  parole  officer  who  would  say  in  the  office, 
"God  may  have  your  soul,  but  I  have  your  ass,"  to  those  who  tried  to 
establish  some  semblance  of  a  humane  relationship  in  what  was  funda- 
mentally an  arbitrary  system. 

I  can  tell  you  honestly  that  beyond  the  value  in  being  humane  that 
neither  approach  really  mattered.  It  didn't  affect  the  condition  of  the 
parolee's  life. 

Now,  a  few  remarks  about  how  parole  proceeded.  One  I  just  cited. 
As  the  prison  population  goes  up,  the  criteria  for  parole  goes  down. 
There  are  a  lot  of  problems  in  States  where  the  correctional  depart- 
ment is  upstate,  small  town,  rural  area,  and  yet  in  excess  of  one-half 
of  the  parolees  in  the  State  of  Michigan,  for  example,  have  been 
paroled  to  Wayne  County — that  is,  Detroit.  You  have  an  urban/rural, 
black/white  problem  from  the  administration  right  on  down  to  the 
actual  parole  officer-parolee  relationship. 

As  an  example  of  this,  there  was  a  prison  guard  who  earned  his 
degree  at  night  working  at  Marc[uette,  which  is  one  of  our  institutions 
which  houses  what  the  administration  considers  some  of  the  most 
dangerous  inmates  in  Michigan.  After  receiving  the  degree,  he  came 
to  Detroit  to  work  as  a  parole  officer.  He  stayed  2  days  and  went  back 
to  the  prison  job.  The  problems  of  supervism.g  in  certain  contexts  go 
well  beyond  degrees  and  some  experience  with  prisons.  There  were 
things  men  would  do,  to  avoid  real  conflict.  For  example,  we  were 
required  to  make  a  home  call  a  minimum  of  once  every  2  months.  It 
is  rather  obvious  if  you  make  a  home  call  you  might  knock  and  no  one 
is  there.  So  parole  officers  who  in  fact  went  to  every  residence  at  least 
within  2  months  would  have  in  the  road  sheet  after  the  date,  HCNC, 
home  call,  no  contact. 

Some  admitted  to  me  how  operationally  the  listing  of  no  contact 
was  driving  by  the  home,  tooting  the  horn  and  proceeding  by.  This 
was  prior  to  the  riot.  I  haven't  talked  to  some  of  them  to  see  how  it 
has  changed. 

We  were,  by  law,  able  to  carry  guns.  But  by  administrative  or 
bureaucratic  decision,  we  were  not  supposed  to  carry  guns.  Yet  I  saw 
guns.  I  went  to  an  administrator  and  asked  if  I  was  to  carry  a  gun 
or  not  and  he  said  no.  But  they  did  carry  guns  and  were  prepared  to 
shoot. 

There  is  a  general  problem  with  authority.  You  see  w'hat  a  man  is 
made  of  when  he  is  serving  as  a  parole  officer.  On  report  days  you  would 
hear  a  man  screaming  and  ranting  and  threatening  and  invariably  a 
good  percentage  of  his  caseload  would  never  appear  to  report. 

You  get  this  vicious  cycle  and  it  was  humorous  if  you  weren't  in- 
volved with  it.  They  play  the  cat  and  mouse  game,  for  example,  with 
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their  actual  residence.  "Come  on,  tell  me  where  you  are  living.  I  know 
it  is  not  there."  The  man  would  claim  he  was  living  there.  The  parole 
officer  would  say  "No." 

The  only  alternative  eventually  was  to  demonstrate  his  authority 
through  violating  the  man.  However,  there  is  a  plus  to  working  in  the 
kind  of  context  I  did.  That  is,  once  you  establish  the  kind  of  man  you 
are,  word  gets  around.  After  3  months  on  the  job,  before  I  uttered 
a  word  to  a  new  man  he  ran  down  what  I  was  going  to  say  to  him 
■and  in  essence  told  me  I  was  all  right.  It  was  a  real  plus  in  working  in  a 
close  knit  area  once  you  have  established  some  kind  of  reputation  in  the 
street. 

The  last  comment  I  would  like  to  make  has  to  do  with  the  bill  and 
I  have  quoted  Lewis  Carroll  here.  My  point  with  regard  to  the  bill 
is  that  from  a  value  perspective,  as  I  see  it,  I  agree.  I  don't  know  too 
many  who  would  disagree  with  making  public  certain  decisionmaking 
processes,  or  restricting  the  arbitrariness  of  authority,  or  the  estab- 
lishment of  due  process. 

On  the  other  hand,  I  don't  think  the  passing  of  this  legislation  or 
others  like  it  on  the  State  level  is  going  to  fundamentally  alter  the 
position  of  the  men,  Avomen,  boys  and  girls  who  are  supervised  by  the 
criminal  justice  system.  From  a  value  perspective,  efforts  to  develop 
fairer  and  more  consistent  practices  should  be  approved,  but  from  a 
hardheaded  analytic  perspective,  these  measures  and  others  like  them 
■will  sum  up  to  very  little.  Those  the  society  is  trying  to  control 
understand  this. 

Mr.  CoNYiERS.  At  that  point,  just  why  should  we  go  about  this  legis- 
lation which  is  consuming  a  great  deal  of  a  number  of  Members' 
time,  if  it  really  isn't  going  to  make  any  change  ?  I  would  rather  direct 
my  efforts  toward  legislative  activity  that  will  produce  change. 

But  if  the  provisions  in  this  bill  do  provide  for  open  hearings,  appel- 
late procedures  that  don't  exist,  a  new  look  at  the  entire  Federal  parole 
system  in  this  country,  which  it  is  my  understanding  has  not  been 
looked  at  by  the  national  legislature,  don't  you  think  that  this  may  help 
any  number  of  people  in  terms  of  getting  them  out  of  the  incarcerated 
status  and  perhaps  helping  them  on  the  way  as  a  better  citizen? 

Mr.  Tropea.  Yes.  I  don't  want  to  appear  inconsistent.  If  I  were  a 
particular  man  doing  time  and  this  legislation  is  going  to  enhance 
my  probability  of  getting  out  of  prison,  it  would  be  unfair  of  me  to 
sugfrest  what  I  have  suggested. 

My  reference  is  that  the  fundamental  and  very  general  problems 
I  have  alluded  to  are  not  going  to  be  touched  bv  such  legislation.  For 
example,  we  had  in  Michigan,  and  I  hope  still  have,  the  right  for  a 
hearing.  And  what  in  essence  this  boiled  down  to  onerationally  is 
that  we  were  discouraged  from  violating  men  simply  because  it  was 
a  hassle,  you  see. 

If  that  is  going  to  be  the  end  re<5ult,  of  some  of  this,  then  there 
is  even  a  more  direct  route  and  that  may  very  well  be  diminishing 
the  sentencinq;  coming  out  of  the  courts  or  something  to  that  effect. 

If  you  look  at  this  on  an  individual  level.  I  think  the  lesiRlation 
may  make  advances  in  helpinp-  particular  individuals  with  particular 
problems  where  they  couldn't  find  some  satisfaction  now. 

On  the  other  hand,  I  think  that  lep-islatures,  citizens — whatever 
role  we  may  play — may  have  to  look  at  the  bigger  picture.  I  certainly 


149 

will  not  mislead  students,  family  or  friends,  or  men  working  with  me 
as  to  the  thrust  of  legislation  of  this  sort. 

I  hope  I  am  not  appearing  inconsistent.  But  that  is,  some  of  us 
must  look  beyond  the  focus  on  due  procedure  and  things  of  this  sort. 
What  good  is  due  procedure  if  3^ou  come  out  and  there  is  no  work; 
there  is  no  man's  work  for  you  to  do.  Adult  male  parolees  are  on 
welfare  now  because  the  situation  is  so  bad  in  Detroit.  I  would  rather 
look  at  that  condition. 

Mr.  CoxYERS.  I  didn't  want  to  suggest  that  this  was  the  only,  or  the 
absolute,  method  that  we  were  going  to  seek  to  improve  the  prison 
situation  in  America.  There  are  any  number  of  handles  that  we  are 
examining.  I  joined  in  the  sponsorship  of  this  legislation  because  it 
was  something  that  had  a  possibility  of  being  enacted  into  law  and 
because  I  thought  it  would  begin  to  do  something  where  we  could  see 
some  improvement  right  away. 

It  doesn't  change  the  life  of  a  ]^erson  in  prison  if  he  doesn't  get  pa- 
roled. It  doesn't  change  much  of  the  oppression  that  goes  on,  and  many 
of  the  problems  that  we  have  uncovered. 

We  don't  intend  this  one  bill  as  our  answer  to  the  prison  disgrace 
in  America.  That  wasn't  the  concept  at  all.  I  think  this  does  mark  a 
beginning.  And  don't  forget  that  we  are  faced  with  a  great  deal  of 
citizen  apathy,  as  well  as  bureaucratic  neglect,  and  so  we  have  those 
considerations  to  consider  when  we  start  talking  about  how  you  would 
effect  changes. 

If  you  have  any  other  ideas,  I  would  like  to  ask  for  them  at  this 
point,  Mr.  Chairman. 

Mr.  Tropea.  As  you  phrased  it,  if  this  is  the  first  step,  fine.  Another 
way  of  looking  at  it,  is  that  if  this  is  the  onl}'^  step,  that  step  may  be 
turned  against  you.  That  is,  it  will  be  evidence  of  how  very  little  the 
society  is  willing  to  do. 

If  it  is  in  fact  a  first  step  then  we  begin.  But  if  it,  like  so  many  other 
innovations  or  reforms  in  the  past,  will  die  when  the  money  dries  up, 
when  the  professionals  are  through  with  the  publications,  et  cetera, 
et  cetera 

Mr.  Fish.  Could  I  follow  up  on  this,  Mr.  Chairman  ? 

Mr.  Kastenmeier.  Yes. 

Mr.  Fish.  You  certainly  have  been  critical  of  parole,  and  you  don't 
hold  out  a  great  deal  of  hope  for  improvement  in  the  context  of  the 
legislation  before  us.  Do  you  have  a  major  alternative  to  this  present 
system  in  mind  that  you  would  like  to  espouse  ? 

Mr.  Tropea.  No,  I  don't  have  a  major  proposal  as  such.  I  think  I 
alluded  to  some  areas.  As  legislators,  you  would  be  more  familiar  with 
the  possibilities  here,  not  simply  legally,  but  politically  and  economi- 
cally. I  know  one  man  and  his  organization  that  has  done  a  lot  and 
I  have  seen  the  effects  on  parolees,  and  that  is  the  Honorable  Elijah 
Muhammed  and  some  of  his  efforts.  When  there  was  a  true  Muslim 
on  my  caseload,  there  was  no  reason  for  me.  That  is  some  indication 
of  what  people  can  do  for  themselves  when  they  roll  up  their  sleeves 
and  do  some  work. 

I  know  the  problems  there  may  be  in  tilling  public  lands  for  con- 
sumption, but  it  is  much  more  reasonable,  it  seems  to  me,  to  have  a 
man  working  for  the  benefit  of  his  people  while  doing  time  than 
to  work  for  the  benefit  of  the  psychologists,  the  bureaucrats,  the 
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administrators.  It  would  seem  if  we  had  fewer  professionals  and 
administrators  deciding  things,  the  citizen  may  establish  in  part  more 
equitable,  more  rigorous,  more  demanding  standards  for  release  from 
prison ;  it  might  have  to  do  with  productivity  or  service  rather  than 
discussion,  analysis,  and  whatever  else  goes  on  in  prisons. 

Mr.  Fish.  Do  you  start  out  feeling  that  the  efforts  should  be  to  get 
individuals  out  of  prison  as  soon  as  possible  and  back  into  society,  or 
are  you  suggesting  that  maybe  we  are  letting  too  many  out  too  soon 
unprepared  ? 

Mr.  Tropea.  Well,  there  is  truth  to  both  aspects  of  what  I  think 
you  are  saying.  With  regard  to  the  first  part,  to  look  at  it  positively, 
there  is  a  vast  labor  supply  that  can  be  used  for  the  benefit  of  the 
people.  And  by  people  I  mean  maybe  the  lower  classes,  rather  than 
producing  license  plates  for  those  who  can  afford  cars  or  furniture  for 
government  people ;  for  example,  they  might  be  able  to  produce  food 
stuffs  for  their  own. 

And  in  that  sense,  I  certainly  wouldn't  set  myself  up  as  an  authority 
to  decide  how  long  a  particular  man  should  stay  there  doing  that.  What 
I  am  saying  comes  from  a  value  and,  I  think,  from  a  useful  perspec- 
tive ;  I  can  see  much  more  to  such  effort  than  what  has  gone  on  for  the 
last  20  years. 

With  regard  to  the  question  of  prison  itself,  that  is  another  matter, 
and  I  think  it  is  rather  clear  that  most  people  will  admit  there  are  some 
persons  who  are  going  to  be  controlled  some  way  whether  through  pre- 
scribed medication  or  isolation  from  the  population.  I  think  we  have 
been  somewhat  excessive  in  how  many  we  have  treated  in  the  context 
of  isolation  from  society. 

Mr.  Fish.  We  have  had  a  series  of  articles  in  the  Washington  Post 
recently  and  a  devoted  citizen,  in  fact,  got  himself  committed  for  a 
week  or  so  and  one  of  the  articles  started  out  with  a  description  of 
modern  prison  facilities  in  the  State  of  California  and  the  point  was 
they  were  all  empty,  that  about  the  time  they  were  being  built  a  deci- 
sion was  made  that  we  ought  to  try  something  different  and  I  under- 
stand in  California  today  there  are  more  people  on  probation  than 
there  are  behind  bars. 

But  I  sense  in  your  statements  that  you  question  this  so-called 
modern  theory  here.  Certainly  you  are  not  going  to  find  anybody  on 
the  subcommittee  who  is  going  to  defend  prison  industry  as  presently 
constituted  and  frankly,  we  are  thinking  in  terms  of  a  Federal  mini- 
mum wage,  we  are  thinking  in  terms  of  workmen's  compensation  for 
the  ex-inmate.  But  I  think  we  would  support  vastly  increased  voca- 
tional training  for  the  inmate  who  doesn't  have  a  skill  so  that  when 
he  walks  out  he  will  have  a  place  to  go. 

You  seem  to  be  lacking  some  confidence  that  this  is  the  direction  that 
we  should  be  going  in.  I  mean,  really,  for  inmates  to  farm  public 
lands  while  they  are  incarcerated  so  as  to  provide  food  for  the  poor 
may  produce  some  farming  experience,  but  in  my  State  we  are  losing 
eight  farms  a  day. 

Mr.  Railsback.  Would  you  yield  ? 

Mr.  Fish.  Yes. 

Mr.  Eailsback.  I  can't  help  but  agree  with  what  my  colleague  is 
saying.  One  of  the  more  innovative  things  that  the  people  had  done 
was  to  do  away  with  prison  farming  by  inmates  and  I  really  don't 
think  it  was  to  favor  the  food  contractors,  as  you  seem  to  suggest. 
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I  think  it  is  because  here  was  another  case  where  they  were  bringing 
black  urban  dwellers  to  a  prison  that  was  too  far  away  from  an  urban 
area  to  give  them  anything.  First  of  all,  they  didn't  have  adequate 
psychiatric  services  there,  and  then  they  had  occupations  that  might 
have  been  good  for  the  government  as  far  as  providing  food  and  so 
forth  but  it  wasn't  training  these  people  to  do  anything  they  could 
do  in  the  future,  and  I  concur. 

Also,  as  I  listened  to  you  and  I  read  the  text  of  your  statement,  you 
are  very  cynical  and  skeptical  and  j'ou  know,  we  are  too,  really,  but 
the  truth  of  the  matter  is,  we  are  searching.  I  was  interested  in  your 
comment  where  you  judged  that  there  are  some  people  who  have  to 
be  kept  isolated,  that  there  are  some  people  who  we  are  going  to  have 
to  control  somehow,  maybe  because  of  dangerous  propensities  or  psy- 
chotic tendencies  and  that  these  people  should  be  treated  by  psychia- 
trists. But  it  is  tremendously  difficult  and  I  think  you  make  a  mistake 
taking  this  very  cynical  approach  without  having  something  to 
offer  us. 

In  other  words,  we  hope  you  have  something  to  suggest. 

Mr.  Tropea.  Fine.  For  example,  let  me  deal  with  the  person  who 
should  be  detained.  Has  a  mother  ever  been  consulted  in  a  decision  to 
release  a  son  from  prison  ?  I  have  had  a  mother  who  naturally  is  not 
going  to  refuse  the  releasing  of  her  son  on  parole,  but  got  down  on  her 
knees  and  prayed  to  God  that  he  would  not  be  released  to  her.  She 
could  not  handle  him.  He  would  be  the  death  of  her. 

Eatlier  than  it  being  the  psychiatrist's  decision,  rather  than  the  ad- 
ministrative or  correctional  officer  or  teacher  or  counselor  in  prison, 
we  should  hear  in  part  from  the  community,  not  simply  as  to  who  is 
to  be  released,  but  in  what  way  may  he  be  incarcerated,  or  not;  in 
what  way  he  may  be  employed  to  benefit  the  people. 

I  know  the  rationale  in  our  prison  system  for  phasing  out  these 
effoi-ts. 

Mr.  Railsback.  Some  question  whether  we  should  have  prisons.  I 
think  many  of  us  wonder — not  just  talking  about  parole  and  release — 
if  there  is  an  alternative  to  prison  ? 

Mr.  Tropea.  Well,  I  hope  I  don't  offend  anyone  here,  but  the  half- 
way house  movement  has  not  taken  hold  in  the  affluent  white  suburbs. 

Mr.  Blester.  I  just  have  to  think  that  is  not  correct.  In  my  own 
county  we  have  a  work  release  program  going  from  a  kind  of  housing 
institution  within  half  a  mile  of  certainly  one  of  tlie  most  prosperous 
conmiunities,  not  only  in  my  county,  but  in  eastern  Pennsylvania.  It  is 
supported  wannly  by  the  conununity  from  which  the  work  release 
program  goes,  it  is  a  rehabilitation  center.  Prisoners  live  there  and  go 
out.  They  get  furloughs  to  go  home,  furloughs  to  work  and  it  is  ac- 
cepted by  the  community  and  sponsored  by  volunteers  of  the  com- 
munity. 

Mr.  Tropea.  These  are  adult  homes  ? 

Mr.  Biester.  Yes,  indeed.  Both. 

Mr.  Tropea.  Well,  we  cannot  talk  about  the  statistics  of  this;  I  am 
unable  to  be  precise.  But  I  think  it  can  be  argued  the  publicly  sup- 
ported half-way  house  is  located  where  the  men  come  from.  I  under- 
stand that.  But,  if  the  general  point  that  I  would  like  to  make  can  be 
well  taken,  hopefully  it  will  be,  and  I  am  not  saying  this  to  get  on  the 
bandwagon  for  community  decisionmaking  or  anything,  but  I  felt  and 
still  feel  from  working  in  that  particular  area  of  Detroit  that  I  did, 
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there  were  many  resources  in  the  community,  many  thoughts,  many 
aspects  of  what  to  do  with  regard  not  to  corrections,  but  crime  in  gen- 
eral. But  the  people  had  no  voice  really  in  deciding  this  and  I  can  only 
make  anecdotal  comments  about  this,  the  other  being  one  of  them. 

Even  if  we  could  think  in  our  own  lives,  if  the  State  decided  to  lock 
up  a  relative  or  friend,  where  would  we  want  that  person  to  be  or 
what  would  we  want  him  or  her  to  do  during  that  period  of  time. 
Ilight  now  the  definitions  and  expectations  are  articulated  by  the  pro- 
fessionals and  administrators  housed  within  the  correctional  bureauc- 
racy. 

I  am  saying  there  may  be  very,  very  different  and  unexpected  kinds 
of  decisions  and  perspectives  articulated  by  the  community,  Con- 
gressman Railsback.  I  am  not  advocating  this  program.  I  didn't  come 
here  with  a  proposal,  but  you  might  have  people  request  that  the  in- 
mates produce  vegetables  for  them  while  they  are  there. 

There  is  another  point  and  I  think  we  have  to  face  this  and  I  tliink 
it  does  deal  with  the  citizen  apathy.  The  last  figure  I  saw,  I  believe 
it  was  black  high  school  graduates,  unemployment  is  34  percent.  Drop- 
out is  38  percent.  Now  are  we  going  to  spend  our  time,  effort,  and 
money,  if  there  is  a  priority,  on  the  parolee  or  on  these  young  people  ? 

So  that  in  a  real  sense  the  black  community  or  the  white  commu- 
nity, I  know  what  priority  they  are  going  to  pick,  the  young  high 
school  graduates  they  want  to  find  work  for. 

Mr.  CoNYERS.  I  wish  you  were  correct.  My  choice,  of  course,  is  for 
both,  but  too  frequently  we  get  neither.  I  have  seen  very  little  evi- 
dence of  any  buildup  to  correct  the  massive  unemployment  of  black 
youth  between  18  and  24,  which  the  last  Bureau  of  Labor  Statistics 
report  stated  was  42  percent.  But  I  don't  see  us  moving  really  in 
either  direction. 

I  would  like  to  think  that  the  understanding  of  this  subject  of 
prison  reform,  the  very  fact  that  you  are  here  advocating  that  we  go 
beyond  even  the  modest  beginning  that  we  have  made,  the  frustra- 
tions that  you  heard  from  my  colleagTies  expressing  a  questioning  of 
the  whole  system  of  prisons  in  America,  represent  a  very  important 
thing. 

Now,  we  don't  know  whether  we  are  going  to  fail  or  succeed.  I  wish 
we  had  the  prescience  to  determine  whether  this  is  going  to  be  a  suc- 
cessful movement,  legislatively  or  not.  I  think  it  is  hard  for  any  of 
us  to  predict.  Many  of  these  things  are  very  difficult.  You  are  urging 
us,  for  example,  to  consider  such  things  as  community  decisions,  which 
is  a  very  complicated  subject.  There  was  a  half-way  house  recently 
opened  for  addicts  in  Detroit  under  the  Model  Cities  program.  The 
black  leaders  in  the  community  were  very  proud  of  that  fact.  The 
half-way  house  concept  is  important  in  terms  of  having  some  place 
to  send  these  potential  addicts  and  those  who  are  working  to  get  off 
the  habit. 

Your  skepticism  is  well  received,  but  the  point  of  your  being  here, 
to  me,  is  how  do  we  go  about  making  improvements,  where  do  we 
begin?  As  much  as  I  support  the  criticism  about  the  liberal  tactics 
that  have  failed  in  the  past,  that  have  amounted  to  a  failure  of  lib- 
eralism m  this  country,  we  still  are  faced  with  the  very  pragmatic 
problem  of  how  do  you  begin  to  get  movement. 
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We  can't  leap  ojff  into  a  panacea,  somehow  overlooking  the  fact  that 
there  is  a  great  body  in  America  with  even  less  liberal  solutions  to  the 
problems.  There  is  a  reaction,  unfortunately,  that  can  be  measured  in 
certain  parts  of  the  community  that  want  us  to  move  away  from  even 
a  concern  about  Attica,  a  concern  about  the  polarization  that  you 
point  out. 

Mr.  Tropea.  If  I  could  candidly  say,  when  asked  before  I  refused 
to  come  and  testify  because  I  felt — and  maybe  I  am  changing  my 
mind  as  we  discuss — ^that  this  was  not  really  a  serious  forum  for 
analysis.  If  I  could  take  maybe  5  minutes. 

I  came  down  into  this  area  because  I  wanted  to  understand  what  a 
prison  was  like.  I  was  supervising  men  with  one  common  denominator : 
prison  experience.  That  led  from  parole  to  corrections  to  courts  to 
police.  That  is  the  criminal  justice  system.  Most  of  the  men  I  super- 
vised had  been  through  the  juvenile  justice  system.  This  is  a  sys- 
tematic processing  of  the  person  you  are  interested  in  dealing  with. 

It  took  a  while  for  me  to  make  another  link  and  that  was  that  the 
schools  fed  into  the  juvenile  justice  system.  My  cynicism  is  based  on 
looking  at  one  aspect  or  component  and  not  developing  a  systemic 
view  in  guiding  how  we  as  citizens,  legislators,  professors,  or  what- 
ever the  cause  may  be,  develop  a  division  of  labor  for  coping  with 
problems. 

My  cynicism  is  not  general,  but  it  is  related  to  focusing  on  only  one 
stage  of  a  systematic  process.  I  have  been  trying  to  work  in  research 
and  study  on  developing  a  systemic  focus  and  the  tragedy,  from  this 
perepective  is  that  major  problems  of  concern  here  are  beginning 
fairly  early. 

For  example,  there  are  thousands  and  thousands  of  inner  city  kids 
here  in  Washington  out  of  the  schools  on  any  one  day.  The  nonattend- 
ance  goes  up  in  Detroit,  Philadelphia,  Baltimore,  Washington. 

These  are  vast  populations  of  young  people  that  the  school  systems 
thrust  into  the  streets.  And  this  is  the  population  of  young  people  who 
are  initially  defined  as  deviants,  and  lastly,  as  criminal. 

The  cynicism  is  related  to — if  I  could  qualify  it — our  being  re- 
stricted here.  I  understand  that  we  are  concerned  with  parole.  But  we 
are  looking  at  one  component  and  if  you  do  not  look  at  how  it  relates 
to  other  social  processes  I  will  argue  that  you  wiU  all  becorne  cynics. 
I  don't  think  the  major  problems  we  are  concerned  with  will  be  re- 
solved at  the  present  level  of  interest. 

There  may  be  minor  improvements.  But  a  fundamental  resolve  will 
not  be  made  at  that  level  if  other  institutions  are  generating  the  input 
into  the  correctional  system. 

I  hope  I  have  made  myself  clear.  I  would  be  willing  for  any  of  you 
to  come  to  the  office  and  I  will  discuss  it  at  great  length  with  you.  I 
think  our  decisionmakers  must  get  this  perspective  and  that  could  be 
another  area  for  a  beginning.  But  I  won't  preach  here.  I  am  sorry. 

Mr.  Kastenmeier.  Do  we  have  any  other  questions  from  the  sub- 
committee ? 

Mr.  CoNTERS.  I  have  one,  Mr.  Chairman.  I  would  like  to  find  out 
how  the  Michigan  Parole  Board  system  functions  in  relation  to  any 
others  tha^:,  you  might  be  aware  of.  In  other  words,  were  the  kind  of 
experiences  that  you  reported  that  were  demeaning  and  harassing  to 
parolees  conmionplace,  to  your  knowledge  ? 
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Mr.  Tropea.  With  regard  to  the  first  comment,  the  parole  policies 
in  Michigan  are  very  liberal.  They  continue  to  parole  over  90  percent 
of  the  cases.  I  think  this  is  one  of  the  higher  rates  in  our  country. 

Mr.  CoNYERS.  Ninety  percent  of  what  cases  ? 

Mr.  Tropea.  The  figure  would  be  90  percent  of  those  committed  to 
the  institutions  would  have  been  released  on  parole.  It  is  90  plus.  You 
would  have  to  get  the  figures,  I  mean  the  precise  figure.  It  is  over  90. 

So  in  that  context  they  are  liberal  with  regard  at  least  to  that  figure. 

However,  the  man  himself  generally  is  concerned  about  the  number 
of  "flops"  prior  to  parole  and  I  can't  break  that  down.  In  terms  of  the 
demeaning  aspects  of  it,  I  was  always  uncomfortable  being  in  a  posi- 
tion of  authority,  not  because  I  wasn't  willing  to  exercise  authority, 
but  I  didn't  want  to  rely  on  authority  to  establish  the  relationship. 
I  think  this  is  primarily  what  most  parole  officers  are  either  forced 
to  do  or  simply  resolve  their  problems  in  that  way. 

So  it  became  a  series  of  personal  challenges,  resulting  in  the  decision 
that  "I  am  going  to  establish  my  authority."  The  actual  procedure  of 
reporting  once  a  month  may  be  somewhat  demeaning,  and  some  of 
the  information  requested  on  the  forms.  But  the  real  demeaning  as- 
pects are  in  the  exchange,  the  actual  exchange  of  that  parole  officer  to 
that  man.  Some  of  it  is  out  of  ignorance. 

For  example,  going  into  a  black  home  and  refusing  to  sit  on  the 
couch  because  one  may  have  on  a  new  coat  or  something  of  that  sort. 
This  is  very,  very  demeaning  and  many  of  these  men  are  unaware  of 
this  in  their  behavior.  But  mostly  it  has  to  do  with  the  constant  struggle 
of  establishing  your  authority  within  the  bureaucratic  system  that 
does  not  give  you  total  power  over  that  man's  life  and  the  man  knows 
it. 

So  he  is  always  testing  it  to  the  limit.  That  is  the  real  demeaning 
aspect  of  this.  I  have  had  parolees  come  to  me  and  say,  "Would  you 
please  be  my  parole  officer."  Not  because  they  wouldn't  have  to  report 
or  comply,  but  simply  because  I  wasn't  going  to  hassle  them  over  a 
number  of  very  minor  issues. 

Mr.  CoNYERS.  It  sounds  like  you  are  referring  to  abuse  of  authority, 
rather  than  the  assertion  of  authority.  You  in  fact  were  asserting 
authority 

Mr.  Tropea.  I  stand  corrected,  yes,  and  I  agree  with  you. 

Mr.  Kastenmeier.  Are  there  any  other  questions  ? 

Mr.  BiESTER.  I  think  we  should  thank  the  witness  for  his  testimony. 
He  has  given  us  some  genuine  food  for  thought.  He  has  challenged  the 
committee  and  I  think  it  is  helpful. 

Mr.  Kastenmeier.  Thank  you.  Professor  Tropea. 

Next  the  Chair  would  like  to  call  Edmund  Reilley,  representing 
Libra,  Inc.  Mr.  Reilley  is  an  ex-offender,  now  on  State  parole. 

TESTIMONY  OF  EDMUND  REILLEY,  DIKECTOR  OF  HITMAN 
SERVICES,  LIBRA,  INC. 

Mr.  Reilley.  I  would  like  to  not  get  into  the  beginning  of  the  state- 
ment. That  is  something  you  can  look  over  at  any  time. 

Mr.  Kastenmeier.  Then  I  will  accept  your  statement  as  part  of  the 
record.  You  may  proceed  from  your  statement  as  you  wish.  (Mr.  Reil- 
ley's  prepared  statement  appears  at  p.  705.) 
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Mr.  Reilley.  I  will  direct  you  to  the  last  page  of  the  statement 
where  I  would  like  to  deal  with  some  sections  of  the  legislation  that 
I  have  experience  and  personal  knowledge  about,  the  first  being  the 
time  of  eligibility  for  release  on  parole. 

Now,  it  goes  without  saying  that  parole  cannot  function  as  part  of  a 
rehabilitative  process  unless  it  is  seen  as  a  tangible  reward  based  on 
measurable  criteria.  Only  the  indeterminate  sentence  with  a  top  on  it — 
unlike  California's  infamous  "one  year  to  life"  nonsense — can  truly 
provide  the  parole  board  with  a  rehabilitative  tool. 

This  means,  for  example,  in  my  State  of  Massachusetts,  you  know, 
a  man  can  be  sentenced  to  something  like  50  to  75  years ;  a  man  being 
sentenced  to  even  less  than  that,  going  to  9  to  12  years.  The  law 
being  as  it  stands  now,  that  man  doing,  for  example,  a  9-to-12  year 
sentence  for  a  crime  involving  violence  in  any  form — it  can  be  assault 
and  battery  or  anything — that  man  has  to  wait  6  years  to  see  parole. 

I  would  like  to  bring  it  before  you  in  terms  of  initiative  or  incentive 
for  the  man  to  try  to  get  into  a  rehabilitative  type  of  program.  A  man 
facing  6  years  before  the  parole  board  will  see  him  has  no  incentive 
whatsoever. 

In  terms  of  the  information  considered  by  the  board,  it  must  be 
restrained  from  utilizing  any  factor  other  than  the  man's  behavior 
in  prison  to  make  a  decision.  Past  behavior  has  no  relevance  to  future 
behavior,  if  the  prisons  are  doing  their  job. 

There  is  certain  information  the  parole  board  can  use  and  the  man 
can't  see  it.  It  is  confidential.  I  think  this  is  leaving  it  open  for  any- 
body, from  tlie  admiiiistratois  to  the  guards.  They  are  not  perfect, 
and  any  guard  who  has  a  personality  conflict  with  the  inmate  can 
put  in  into  what  is  referred  to  in  prison  as  a  "rat  sheet." 

The  next  section  would  be  procedure  of  parole  determination.  All 
uses  of  institutional  rat  sheets  must  be  avoided ;  this  goes  directly  to 
two  points  I  made  earlier — first  is  the  negative  mentality  of  the  prison 
as  an  institution  and  the  second  is  the  total  lack  of  sympathy  and  rap-_ 
port  that  exists  among  the  guard  population.  That  is  speaking  two 
ways. 

The  other  pait  that  I  see  as  very  important  is  the  parole  good  time. 
This  is  when  a  man  is  paroled,  that  is.  Federal  parole,  but  in  Massa- 
chusetts there  is  no  good  time  for  men  on  parole.  In  terms  of  really 
being  any  kind  of  mcentive  for  a  guy,  I  don't  think  there  is  any  there. 
The  fact  of  the  matter  is  when  you  are  doing  time  out  of  State  prison 
in  Massachusetts,  for  example,  in  the  forestry  camp,  you  get  121/2  days' 
good  time.  But  if  the  man  is  on  the  street,  he  gets  none.  And  it  just 
doesn't  seem  to  follow. 

It  seems  to  me  if  a  man  is  going  to  be  put  into  a  forestry  camp  and 
as  a  result  have  time  taken  off  the  sentence,  that  should  also  apply 
for  the  man's  parole — another  reward  for  positive  action  and  the  man 
should  therefore  be  rewarded. 

What  r  would  suggest  is  a  day's  good  time  for  every  day  served. 
That  means  30  days'  good  time  for  every  month  he  has  on  the  street. 

That  pretty  much  is  what  I  want  to  deal  with  in  terms  of  legislation. 
I  can't  say  it  is  bad  legislation.  It  certainly  is  only  a  very  small  step 
in  the  right  direction,  but,  nevertiieless,  it  is  a  step. 

Wliat  I  would  like  to  speak  to  is  the  mentality  of  the  whole  parole 
system,  and  really  question  the  worthiness  of  it  as  it  exists  now.  I  am 
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on  parole  now  and  will  be  until  December  1974.  I  have  been  out  on 
parole  for  20  months.  In  terms  of  any  help  that  I  received  from  parole 
there  was  none.  Quite  a  number  of  times  it  almost  helped  me  to  go  back 
to  crime  in  the  sense  that  I  don't  get  the  assistance  I  should  have 
gotten  from  parole. 

The  concept  of  parole  is  fine.  A  man  is  paroled  because  he  has  been 
good  in  prison,  and  rewarded  for  positive  action.  If  a  man  is  going 
to  be  paroled  then  that  should  be  the  agency  that  is  going  to  help  him 
stay  in  the  street.  Some  of  the  ways  in  which  parole  can  do  that  is  by 
lending  moral  support  to  the  man,  provide  him  with  tangible  needs, 
a  job,  home,  and  what  have  you. 

Parole  does  not  do  that.  When  I  was  paroled  from  prison  I  was 
first  met  by  a  parole  officer  and  as  the  previous  speaker  mentioned,  I 
pretty  much  knew  what  he  was  going  to  say  before  he  said  it.  I  had 
guidelines  set  down  by  the  parole  board  and  what  have  you.  My  first 
conflict  with  parole  came  when  I  was  out  6  months  and  was  offered  a 
job  at  the  Department  of  Youth  Services,  which  is  a  State  department 
in  Massachusetts,  working  with  delinquent  kids. 

I  was  working  in  the  office  that  was  going  to  act  as  ombudsman 
between  the  institutions  and  the  department  office  in  Boston.  The  job 
was  offered  to  me  by  the  commissioner  of  the  Department  of  Youth 
Services. 

Now  when  I  informed  parole  I  had  been  offered  this  job,  they  told 
me,  "No,  you  can't  have  it."  I  appealed  their  decision  and  in  between 
time,  the  director,  Dr.  Jerome  Miller,  who  is  head  of  the  Department 
of  Youth  Services,  wrote  a  letter  to  the  parole  board  saymg  that  he 
would  like  to  employ  me  at  the  department.  Parole's  feeling  was  there 
had  been  no  communication  between  their  Department  of  Parole  and 
the  Department  of  Youth  Services.  The  Department  of  Youth  Serv- 
ices had  been  hiring  parolees  without  asking  them.  Finally  parole  said 
they  would  appreciate  it  if  liaison  could  be  established  between  both 
departments  and  if  that  was  the  case  they  would  certainly  consider  in 
good  faith  allowing  me  to  work  at  the  department. 

I  was  refused  after  that.  As  I  find  out  later,  the  parole  board  never 
even  decided  on  the  case.  It  was  the  supervisor  of  parole  that  decided. 

As  a  matter  of  fact,  previous  to  that,  I  was  approached  by  my  parole 
officer  and  his  supervisor.  I  made  three  appeals  to  the  parole  board 
and  was  approached  by  the  parole  officer  and  supervisor  and  they 
said  they  had  come  there  to  speak  to  me  and  at  the  end  they  would 
determine  whether  or  not  I  should  be  working  at  the  Department  of 
Youth  Services  and  write  a  recommendation  to  the  parole  board. 

The  first  thing  that  came  out  of  my  parole  officer's  mouth  was  the 
fact  that  he  didn't  think  I  should  have  that  job  simply  because  of  who 
I  was.  How  did  I  think  I  was  qualified  to  deal  with  delinquent  kids? 
I  told  him  the  fact  of  the  matter  is  I  spent  several  years  in  the  institu- 
tion and  I  think  I  have  a  certain  amount  of  knowledge.  His  reaction 
to  that  was,  "You  have  to  have  4  years  of  education  in  order  to  deal 
with  anybody  on  that  level." 

Be  that  as  it  may,  this  is  the  man  who  wrote  the  recommendation. 
I  just  want  to  say  that  there  was  bias  there  in  the  beginning. 

Mv  next  conflict  with  parole  was  when  I  was  accepted  to  the  Uni- 
versity of  Massachusetts  in  Boston  and  I  requested  permission  to  move 
into  Boston  3  months  before  I  woukl  have  to  take  on  a  summer  course. 
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I  requested  permission  to  move  to  Boston  to  get  established  in^  j(^ 
and  find  a  place  to  live  by  the  time  I  started  school. 

I  was  refused  permission  to  do  that.  A  friend  of  mine  who  is  a 
credible  person  contacted  my  parole  officer  and  convinced  him  I  should 
be  moving  out  and  get  situated  by  the  time  I  started  school. 

So  I  proceeded  to  Boston  and  located  a  job  after  a  week.  The  job  I 
had  located  was  spray  painting  caskets  in  east  Boston  for  $1.65  an 
hour,  which  was  the  best  I  could  do.  I  contacted  my  parole  officer  after 
I  had  located  the  job  and  a  place  to  live  and  said,  "Mr.  Stewart,  I 
just  located  a  job  and  I  thought  you  would  be  glad  to  hear  that." 

He  asked  where  and  what  I'd  be  doing.  When  I  told  him  he  said, 
"I  never  gave  you  permission  to  go  to  Boston." 

By  this  point  I  had  had  so  many  conflicts  with  the  man  I  blew  my 
top.  Xow,  I  went  back  to  Worcester  and  I  talked  to  this  friend  of  mine 
who  had  talked  to  my  j)arole  officer  and  he  told  me  the  parole  officer 
did  tell  him  I  had  permission  to  go  into  Boston  and  locate  a  job. 

The  last  thing  my  parole  officer  said  to  me  was  if  I  was  not  in  the 
parole  office  the  next  morning,  I  would  go  back  to  prison  because  a 
warrant  would  be  issued  for  me.  I  went  down  to  the  office  next  morning 
and  tlie  supervisor  was  very  kind  and  courteous  and  everything.  I 
went  in  there  with  this  friend  of  mine  who  spoke  to  the  parole  officer 
and  got  the  permission. 

The  supendsor  said  there  was  a  misunderstanding,  and  you  know, 
it  was  really  unfortunate  it  had  to  happen  and  all  this  business  and  all 
I  would  have  to  do  is  get  a  letter  from  the  University  of  Massachusetts 
sayinc:  that  I  had  been  accepted. 

I  did  that  and  moved  into  Boston. 

While  I  was  in  the  city  of  Boston,  I  was  offered  a  job  at  Libra,  Inc., 
where  I  work  now.  I  took  it  and  went  up  and  informed  parole,  "This 
is  where  I  am  working."  I  got  no  feedback  from  them. 

On  a  couple  of  occasions  I  ran  into  my  new  parole  officer.  I  was 
testifying  at  a  subcommittee  meeting  in  Boston,  and  he  simply  men- 
tioned that  parole  still  hadn't  approved  me  working  at  Libra,  but  there 
was  no  hassle.  So  I  have  continued  to  work  there  and  have  been  called 
up  to  parole  several  times  to  discuss  it.  Nobody  has  said  I  couldn't  work 
there.  Xobody  has  ever  said  I  could. 

You  know,  I'm  saying  all  of  this  because  mine  is  not  an  unusual  case, 
I  don't  think.  It  is  the  kind  of  thing  most  individuals  who  come  out 
of  prison  are  faced  with.  You  get  the  feeling  it  is  us  against  them  and 
it  is  the  kind  of  attitude  that  has  been  consistent  all  the  way  from  the 
beginning  like  when  you  are  on  probation  as  a  juvenile,  in  reform 
school,  go  to  prison,  come  out  of  prison,  it  is  always  us  against  them 
and  it  is  who  can  play  the  game  best  that  wins. 

Unfortunately,  we  have  really  got  to  be  cool  about  the  games  we 
fire  playing  because  the  fact  of  the  matter  is  one  mistake  and  it  is  back 
to  prison.  I  know  a  lot  of  people  who  are  very  good  friends  of  mine 
who  have  gotten  disgusted  with  the  whole  system,  with  parole  officers, 
and  as  a  result,  have  run  away  from  the  State. 

I  ]^,ave  r'-ot  to  say  tliat  I've  considered  on  several  occasions  running 
away,  to  tlie  point  that  I  was  at  the  airport  and  ready  to  get  on  a  plane 
to  California.  I  just  felt  it  was  hopeless.  It  was  either  nm  or  return  to 
what  I  had  been  doing  in  the  past,  which  I  didn't  want  to  do. 

Fortunately  there  were  a  few  individuals  around  me  giving  the 
moral  support  I  needed  and  I  maintained  my  cool  and  pretty  much  got 
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to  where  I  am  now  throngfe  their  help,  not  through  parole's  help ! 
You  know,  one  of  the  things  that  most  infuriates  me  about  the  parole 
system  is  their  total  insensitivity  to  the  people  they  are  supposed  to 
be  in  charge  of.  There  have  been  a  few  situations  Libra  has  dealt  with 
that  if  the  individuals  we  had  worked  with  had  gone  to  parole  they 
would  have  been  back  in  j)rison. 

We  have  been  faced  with  situations  like  juveniles  coming  to  Libra 
with  a  gun  saying  they  want  to  kill  somebody.  Fortunately  the  situa- 
tions we  have  been  confronted  with  have  worked  out  well  to  the  point 
where  the  individual  gave  himself  lip. 

In  some  cases  it  was  a  parolee  who  was  totally  disgusted,  his  family 
was  on  welfare,  he  couldn't  support  the  family. 

When  we  face  situations  like  that,  the  way  we  deal  with  them  is  put 
the  individual  into  employment  where  he  would  get  some  kind  of  dig- 
nity back  into  his  life.  I  mention  this  because  in  the  event  an  individ- 
ual went  to  parole  in  this  kind  of  a  situation,  parole's  reaction  is  to 
immediately  send  him  back  to  prison. 

I  would  say  to  you  like  I  would  say  to  the  parole,  to  do  that  is 
total  disaster  because  the  man  is  going  to  come  out  twice  as  bitter  and 
twice  as  resentful.  When  I  got  out  of  prison,  I  had  no  incentive  to  go 
straight  mainly  because  it  was  really  a  joke.  Two  and  one-half  years  of 
State  prison  and  several  years  of  reform  school  before  that.  When  I 
was  released  I  had  a  job  earning  $1.65  an  hour.  I  knew  perfectly  well 
that  I  could  certainly  do  better  than  that  if  society  would  give  me  half 
a  break,  which  obviously  they  were  not  willing  to  do. 

To  go  back  to  the  legislation  and  tie  it  into  all  of  this,  I  have  to 
agree  with  the  previous  speaker  that  this  is  in  a  sense  token  legisla- 
tion. It  is  a  very,  very  small  step  in  the  right  direction  and  I  cer- 
tainly would  encourage  any  further  legislation  to  change  not  only  the 
parole,  but  the  correctional  process. 

The  thing  to  keep  in  mind  also  is  that  you  shouldn't  really  make 
them  separate  entities.  They  really  should  be  together.  Parole  and 
correction  should  be  together.  The  man  should  be  in  an  institution, 
whatever  that  might  be,  and  parole  should  be  a  f ollowup. 

But,  nevertheless,  they  should  be  connected  and  working  hand  in 
hand. 
I  will  answer  any  questions. 
Mr.  Kastenmeier.  Thank  you. 

First  of  all,  you  might  identify  the  organization  with  which  you  are 
now  serving  as  Director  of  Human  Services. 

Mr.  Eeilley.  Libra,  Inc.  is  a  community  center  located  in  the 
Cambridge  area  and  it  is  completely  staffed  by  ex-convicts.  What  we 
are  mostly  dealing  with  is  people  coming  out  of  prison,  that  is  trying 
to  deal  with  jobs,  home  and  other  tangible  needs,  whatever  legal  as- 
sistance they  need,  we  have  lawyers.  We  also  deal  with  any  of  the 
medical  problems  they  may  have,  any  problems  taking  care  of  medical 
difficulties. 
Mr.  Kastenmeier.  How  is  that  organization  supported  or  funded? 
Mr.  Reilley.  We  have  been  in  existence  now  since  last  August, 
that  is,  with  a  paid  staff.  Previous  to  that,  we  worked  on  a  volunteer 
basis.  Originally,  funding  came  from  private  foundations,  charities, 
what  have  you.  We  have  a  proposal  now  to  LEA  A  which  looks  pretty 
good. 
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Mr.  Kastenmeier.  You  do  not  presently  have  LE AA  funding  ? 

Mr.  Keilley.  In  a  sense  we  do.  In.  behalf  of  Libra  I  received  $87,000 
from  Jerome  Miller  from  the  Department  of  Youth  Services  to  open 
up  a  center  for  delinquent  youth. 

Mr.  Kastenmeier.  Incidentally,  I  might  point  out  for  the  record 
and  the  benefit  of  the  subcommittee,  that  Mr.  Reilley  and  Mr.  Yates, 
a  future  witness,  both  are  on  parole.  Mr.  Reilley  has  testified  rather 
candidly  and  helpfully  about  his  own  experience.  I  might  add  that  he 
has  been  advised  that  there  is  a  Federal  statute  which  makes  it  a  crime 
to  injure  any  party  or  person  or  property  on  account  of  his  having 
attended  any  congressional  hearing  or  testifying  or  having  testi- 
fied in  any  matter  pending  therein. 

Mr.  Reilley  has  notified  his  parole  officer  he  would  testify.  Mr.  Yates 
told  his  attorney.  I  would  assume  they  would  be  protected  against  any 
"beef"  being  lodged  against  them. 

One  other  question,  Mr.  Reilley.  You  testified  that  this  bill  might 
be  a  small  step  in  the  right  direction.  What  would  you  regard  as  major 
steps  in  the  right  direction  ? 

Mr.  Reilley.  A  major  step  in  my  opinion  would  be  the  establish- 
ment of  community -based  correctional  facilities.  One  of  the  former 
wardens  in  one  of  the  maximum  security  prisons  in  Massachusetts,  Mr. 
Moore,  said  that  15  percent  of  the  individuals  in  his  prison  are  the 
only  ones  that  he  worries  about.  The  rest  don't  even  have  to  be  inside 
the  wall. 

You  know,  speaking  to  various  administrators  through  the  State 
of  Massachusetts,  I  have  gotten  from  5  percent  to  15  percent  as  to  the 
individuals  that  are  presently  in  maximum  security  facilities  who  don't 
have  to  be  there.  In  fact,  they  don't  need  the  wall  around  them.  They 
could  deal  quite  satisfactorily  in  a  community -based  facility. 

Mr.  Kastenmeier.  One  major  step  then  would  be  to  move  that 
large  portion  of  inmate  population  into  other  facilities,  out  of  the 
walls  and  into  the  communities  and  into  work. 

Mr.  Reilley.  That  is  correct.  You  know  the  present  system  that  we 
are  dealing  with  is  completely  dehumanizing.  When  a  man  goes  into 
prison — I  don't  know  how  familiar  you  are  with  the  intake  procedure 
of  individuals  going  into  prison.  I  was  stripped  naked.  I  was  deliced. 
I  was  told  to  bend  over  and  spread  my  cheeks.  And  it  was  just  com- 
pletely humiliating,  completely  degrading  and  that  intake  process 
is  pretty  indicative  of  my  entire  stay  at  the  State  prison. 

There  was  just  no  feeling  of  an  individual  or  man.  The  only  time 
that  I  felt  like  a  man  was  when  a  couple  of  times  I  was  put  in 
solitary  confinement  for  demanding  what  I  felt  were  my  rights.  An- 
other time  was  when  I  had  just  been  pretty  much  at  the  end  of  my 
rope  and  attempted  to  incite  a  riot.  And  you  know,  it  is  really  sad, 
but  that  is  pretty  much  when  I  felt  like  I  was  a  man.  I  felt  I  was 
making  the  decisions  now.  I  wasn't  completely  controlled  by  the 
prison  administration. 

iSIr.  Kastexmeier.  I  assume  you  have  been  at  parole  hearings  on 
your  own  case.  Would  you  describe  the  hearings  as  you  recall  them  in 
as  much  detail  as  is  relevant. 

Mr.  Reilley.  My  first  experience  with  the  State  parole  board  was 
of  course  at  Concord  State  prison.  I  had  just  completed  a  year  in 
prison  where  I  had  not  been  locked  up.  I  hadn't  had  any  disciplinary 
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action  taken  against  me.  I  acquired  my  high  school  diploma  that 
first  year,  attended  drug  groups  religiously.  I  had  attended  individual 
counseling.  I  attended  self-development  groups  and  when  I  went  into 
my  first  parole  hearing  the  first  thing  I  was  told  was  it  didn't  take  me 
very  long  to  get  in  State  prison  from  a  juvenile  institution.  Then  they 
proceeded  to  drill  me  about  the  offense  I  was  in  there  for. 

Not  once  during  the  hearing  was  there  mention  I  received  my  high 
school  diploma.  Not  once  was  there  mention  that  I  had  attended  drug 
groups  or  self-development  groups.  I  was  asked  to  step  out  of  the 
room  and  when  I  came  back  in,  before  I  even  had  a  chance  to  sit 
down,  they  said  the  parole  was  denied  and  they  would  see  me  next 
year. 

The  next  time  I  went  to  the  parole  board  a  year  later,  I  had  been 
charged  with  attempt  to  assault  a  correctional  officer,  I  had  done  time 
in  the  hole  for  attempt  to  incite  a  riot,  and  many  other  fairly  minor 
infractions,  refusing  to  shave,  get  a  haircut.  The  board  gave  me  a 
5-month  setback. 

I  don't  know  if  you  are  familiar  with  the  way  parole  deals  with 
these  things. 

Mr.  Kastenmeier.  Would  you  describe  what  you  mean  by  that  ? 

Mr.  Reilley.  That  means  you  will  go  back  up  to  the  parole  board 
in  5  months  and  imless  you  murder  somebody  you  are  going  to  get 
paroled.  There  is  not  much  question  about  it. 

I  did  in  fact  get  a  parole  when  I  went  back  up  and  I  had  been 
into  trouble  between  the  time  I  received  the  5-month  setback  and 
the  time  I  was  paroled. 

Mr.  Kastenmeier.  What  sort  of  criteria  was  the  board  using,  do 
you  think  ? 

Mr.  Reilley.  As  the  previous  speaker  mentioned,  one  of  the  things 
they  consider  is  the  population  in  the  prison.  If  the  population  in  pri- 
son is  high,  there  is  a  large  turnout  at  parole  hearings. 

Mr.  Kastenmeier.  You  have  the  impression,  then,  that  the  parole 
board,  at  least  in  that  State  system  at  that  time,  didn'  have  any  valid 
criteria — at  least  in  terms  of  the  inmate's  conduct  or  his 

Mr.  Reilley.  If  they  do,  they  keep  it  hidden  very  well.  I  really 
don't  see  it.  I  really  don't. 

Mr.  Kastenmeier.  Would  you  describe  who  interviewed  you  and 
how  much  time  was  devoted  to  your  case  ? 

Mr.  Reilley.  When  I  first  went  into  the  room,  I  really  didn't  get 
to  do  much  talking,  but  my  first  time  in  the  room  I  was  there  for 
about  3  minutes,  I  guess,  and  I  stepped  out  and  came  back  and  was  in 
approximately  30  seconds.  That  is  when  I  was  told  I  was  denied  the 
parole. 

Mr.  Kastenmeier.  Were  one  or  more  parole  officers  there  ? 

Mr.  Reilley.  Three  members  of  the  parole  board,  and  the  IPO 
was  there. 

Mr.  Kastenmeier.  If  you  were  a  parole  board  member  at  that 
time  and  you  were  on  the  other  side,  what  would  you  have  asked  in 
your  case.  What  would  you  have  been  looking  for  if  you  were  that 
parole  board  member  ?  What  sort  of  questions  or  interrogatory  would 
you  have  had  with  Edmund  Reilley,  inmate  ? 

Mr.  Reilley.  As  stated  in  one  of  the  sections  in  the  proposed  legisla- 
tion, past  experience  of  the  individual  should  be  considered.  Things 
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such  as  pre\dous  probation  experience,  previous  institutional  experi- 
ence, et  cetera.  I  want  to  look  at  that.  But  the  main  thing  is  what 
the  individuals  in  fact  have  done  since  they  have  been  in  the  institution. 

I  could  say,  looking  back  on  it  now,  that  had  I  been  paroled  after 
that  first  year  I  think  I  would  still  be  out  today. 

Mr.  Kastenmeier.  The  extra  year  and  5  months  didn't  do  you  any 
good? 

Mr.  Reilley.  I  think  it  increased  my  pessimism  to  the  system  and 
my  hostility. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Reilley. 

The  gentleman  from  Michigan. 

Mr.  CoNYERS.  I  think  your  prepared  statement  is  a  good  one  and 
I  know  the  subcommittee'  will  read  it  carefully.  On  page  6  you  point 
out  the  fact  that : 

Continual  punishment  and  intimidation  lose  their  effect  when  they  are 
too-often  repeated.  .  .  .  The  administration  realizes  that  disunity  is  their 
strongest  tactic:  inmate  against  inmate  .  .  .  using  narcotics,  liquor,  homo- 
sexuality, pornographic  literature  and  sports.  This  turns  into  constant  bat- 
tles between  inmates  for  useless  things  that  keep  inmates  turned  against 
one  another. 

Then  at  another  point  you  ask  the  question,  "Do  you  really  believe 
that  men  would  really  kill  each  other  for  such  nonsense  if  'parole'  were 
a  real  possibility  .  .  .?" 

This  section  in  which  you  describe  some  of  the  abiises  that  go  on 
in  prison  makes  me  begin  to  think  as  one  member  of  this  subcommittee 
that  one  of  the  most  important  things  we  could  do  is  to  stop  a  lot 
of  the  clearly  illegal  activities  that  are  sanctioned  in  the  prisons 
across  the  country. 

jSIr.  Reilley.  No  ;  if  you  did  that  you  would  be  having  a  series  of 
Attica's  all  over  the  place.  That  is  used  as  a  control.  That  is  pacifica- 
tion. And  the  administration  realizes  the  institution  as  it  stands  now, 
without  that,  there  are  going  to  be  riots,  murders  and  it  is  going  to 
be  on  a  high  level. 

Mr.  CoNYERS.  Well,  how  would  turning  away  from  some  of  the 
abuses  which  you  complain  about  increase  the  amount  of  rioting? 

Mr.  Reilley.  If  you  eliminate  it? 

Mr.  CoNYERS.  Right. 

Mr.  Reilley.  Because  that  is  what  is  used  as  pacification.  That  is 
what  keeps  people  from  acting  out  their  feelings.  In  other  words, 
for  example,  if  a  man  is  in  prison,  say  he  has  to  do  20  years.  He  is 
told  the  best  thing  to  is  find  a  kid  and  settle  down.  This  is  advice 
from  the  administration. 

And  what  in  fact  it  is  saying  is  that  if  an  individual  finds  a  kid  and 
settles  down  this  is  going  to  keep  him  calm,  keep  him  off  our  back. 
And  I  am  saying  if  you  eliminate  that,  okay,  in  the  way  that  you  are 
saying,  but  not  eliminating  the  structure  itself,  you  are  going  to  have 
the  individuals  turning  on  the  administration  and  have  riots. 

Mr.  CoNYERS.  You  are  saying  that  unless  we  couple  some  drastic 
change  with  an  end  to  the  abuses  that  are  going  on,  we  won't  be  able 
to  really  improve  the  conditions  of  prisons  in  America  ? 

Mr.  Reilley.  I  think  what  you  really  have  to  do  is,  in  order  to  cut 
down  on  the  situation  as  it  exists  now,  along  with  cutting  down  on 
the  influx  of  dope,  the  rate  of  homosexuality,  or  what  have  you,  you 
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have  to  have  a  coordinated  effort  with  that  and  setting  up  alternatives. 

It  is  the  prison  system,  the  structure,  that  perpetuates  action  like 
that.  It  is  the  judicial  system  that  perpetuates  action  like  that  that 
sentences  a  man  from  20  to  30  years.  That  perpetuates  it.  By  putting 
a  man  up  for  life  and  telling  him  you  can't  get  out  for  15  years.  That 
perpetuates  it.  And  the  entire  structure  you  just  wouldn't  be  able 
to  stop  it  and  if  you  did  I  think  you  would  be  in  worse  trouble  than 
you  are  now. 

Mr.  CoNYERS.  I  still  cling  to  the  notion  that  if  we  had  a  prison 
warden  who  prevented  narcotics  from  coming  into  his  institution, 
who  strictly  forbade  homosexual  activity,  who  did  not  pit  black 
prisoners  against  white  prisoners,  if  he  could  merely  contain  the 
abuses,  then  that  system  would  be  considerably  better  than  it  is  now 
and  that  there  would  not  be  riots. 

Mr.  Reilley.  Not  as  the  structure  exists  now.  Not  as  the  system 
exists  now.  What  he  would  be  literally  doing  is  sitting  on  a  pile  of 
dynamite. 

Mr.  CoNYERS.  That  is  where  he  is  now,  isn't  he  ? 

Mr.  R.EELLEY.  Less  so  than  he  would  be.  He  realizes  this.  This  is 
why  he  turns  his  head  on  dope  being  in  prison,  for  the  same  reason 
others  turn  their  heads  when  dope  is  in  the  ghetto.  That  was  a 
source  of  control.  Tliat  is  a  means  of  control.  You  know  walking 
through  Washington  here,  my  wife  and  I  the  other  day,  noticed  up 
a  few  blocks  from  the  White  House  there  is  an  entire  street  devoted 
to  pornography.  I  saw  quite  a  few  people  nodding  out.  It  is  a  source 
of  social  control.  Not  only  by  prison  administration  but  by  the 
Government. 

Mr.  CoNYERS.  I  thank  you  very  much  for  those  observations. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Ryan. 

Mr.  Ryan.  I  have  no  questions,  thank  you.  I  would  like  to  say  I 
think  your  statement  is  most  helpful  to  the  subcommittee  in  creating  a 
better  understanding  and  insight  into  the  conditions  which  an  inmate 
faces  and  the  state  of  the  prison  system.  Thank  you. 

Mr.  Kastenmeier.  While  the  hearings  are  focused  at  this  time  on 
parole,  we  are  also  at  the  same  time  undertaking  a  study  of  prisons, 
probation  and  next  week  even  the  death  penalty.  So  the  subcommittee 
is  interested  in  the  whole  linkage  of  the  criminal  justice  and  applica- 
tion. 

The  gentleman  from  Chicago. 

Mr.  MiKVA.  I  have  no  questions,  but  thank  you  for  your  contribu- 
tion. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Railsback. 

Mr.  Railsbacb:.  I  want  to  also  thank  you  and  commend  you  and  I 
want  to  say  that  in  reading  your  statement  I  am  inclined  to  agree 
with  your  page  7  which  deals  with  the  criteria  that  are  in  the  bill  and 
your  objection  to  those  criteria. 

Although  I  support  many  aspects  of  the  bill,  I  think  that  we  make  a 
mistake  if  we  start  listing  factors  for  consideration — especially  past 
history — and  I  would  hope  that  maybe  we  could  do  something  about 
that. 

I  would  like  to  ask  you  a  little  bit  about  your  own  pei*sonal  back- 
ground. You  said  in  your  statement  that  you  had  been  really  prepared 
to  go  to  prison.  In  otlier  words,  it  was  as  though  you  grew  up — was 
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that  your  relatives  who  had  prison  experience  or  friends  or  the 
neighborhood? 

Mr.  Reilley.  Through  association  with  the  individuals  that  I  was 
connected  with.  I  belonged  in  essence  to  a  subculture,  where  going 
away  to  a  reform  school  was  something  to  be  proud  of.  Coming  back  to 
the  community  from  reform  school  was  looked  up  on.  You  were  some- 
thing. 

Mr.  Railsback.  Is  that  still  true,  do  you  think  ? 

Mr.  Reilley.  I  really  do,  yes. 

Mr.  Railsback.  After  you  were  paroled,  can  you  tell  us  briefly  about 
your  job  experience  ?  I  even  detected  a  note  that  if  you  didn't  have  the 
job  with  Libra,  you  are  still  skeptical  about  the  ability  to  get  fair 
treatment  in  the  employment  market.  So  if  you  could  tell  us  about  your 
own  personal  experience  and  how  Libra  has  done  in  placing  people. 

Mr.  Reilley.  In  terms  of  my  job  experience  since  I  have  been  out  of 
prison,  it  has  been  fairly  small.  I  have  worked  in  construction,  in  a 
foundry,  pretty  much  as  a  laborer  and  factory  helper  which,  in  essence, 
I  was  told  at  one  point  in  time  by  a  supervisor  in  parole  that  is  pretty 
much  all  I  could  do. 

I  will  bring  it  back  a  little  ways  to  when  it  was  considered  whether 
to  recommend  me  to  the  parole  board  one  way  or  another  to  work  in 
the  Department  of  Youth  Services.  At  the  conclusion  of  the  meeting 
the  supervisor  got  out  of  the  chair  and  said :  "I  think  you  can  pretty 
much  forget  this  job  with  Youth  Services  and  go  into  Worcester  and 
look  for  a  job." 

I  was  livmg  at  Princeton  at  that  time,  outside  of  Worcester.  Some- 
one said :  "Maybe  you  could  find  a  job  in  Princeton." 

The  supervisor  looked  at  him  strangely  and  said :  "There  are  no  fac- 
tories in  Princeton." 

Mr.  Railsback.  How  long  has  that  been,  anyway  ? 

Mr.  Reilley.  Since  that  encounter? 

Mr.  Railsback.  When  did  you  get  out  of  prison  ? 

Mr.  Reilley.  I  got  out  of  prison  on  June  12, 1970. 

Mr.  Railsback.  Xow,  is  the  experience  that  you  had  also  true  of  the 
people  you  have  tried  to  help  ?  In  other  words,  do  you  find  a  great  deal 
of  discrimination  against  ex-offenders  and  people  on  parole  getting 
employment  ? 

Mr.  Reilley.  In  a  sense.  Much  less  than  I  expected.  I  am  beginning 
to  feel  that  if  you  really  do  go  to  an  employer  and  come  across  with  a 
fairly  honest  pitch,  tell  him  where  you  are  coming  from  and  give  him 
background  on  the  individual,  that  most  people  will  give  a  guy  a  break. 
This  has  been  my  experience. 

I  could  add  at  this  point  that  if  in  fact  the  Department  of  Employ- 
ment Security,  who  now  has  a  program  in  Massachusetts  where  they 
have  certain  caseworkers  devoted  to  working  with  people  in  prison, 
and  if  in  fact  the  two  employment  officers  that  are  in  the  parole  system 
in  Massachusetts,  were  doing  their  job.  Libra  would  have  no  purpose 
and  wouldn't  have  to  exist. 

The  fact  of  the  matter  is  that  of  the  two  cinploj^ment  officers  in  the 
parole  system  in  Massachusetts,  I  don't  know  of  anybody  they've 
found  a  job  for.  I  have  requested  on  several  occasions  for  them  to  find 
me  a  job  and  never  got  any  phone  calls  back  from  them. 

Mr.  Railsback.  Thank  you. 
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Mr.  Kastenmeier.  The  gentlemen  from  Pennsylvania. 

Mr.  Blester.  I  don't  really  have  any  questions.  Wliat  I  really  have,  I 
suppose,  is  a  very  brief  comment  to  express  this  Member's  appreciation 
to  the  witness  for  bringing  a  somewhat  different  insight  into  our  sys- 
tem and  how  it  operates.  I  am  inclined  to  think  that  all  too  frequently 
we  ask  the  doctor,  instead  of  the  doctor  asking  his  patient.  I  think  you 
are  helpful  in  giving  us  insight  on  how  the  system  operates  on  the 
people  it  is  presuming  to  operate  on. 

But  you  leave  me  as  one  Member  of  the  committee  still  further 
perplexed  about  what  we  can  do  to  help  this  system  do  a  better  job. 

Mr.  Reilley.  I  might  say  something  to  clarify  that.  In  a  sense, 
the  way  that  we  operate  down  at  Libra  is  we  look  at  individuals 
coming  out  of  prison  and  we  don't  see  them  as  dumb,  stupid  convicts. 
He  is  an  intelligent  individual  who  in  many  cases  reacted  to  a  situation 
in  an  intelligent  way.  He  reacted  to  the  fact  that  he  was  forced  in 
essence  to  live  in  the  ghetto,  a  really  inhumane  situation  and  he 
reacted  to  it. 

He  reacted  to  the  public  school  system  that  is  run  by  middle  class 
people  who  had  middle  class  values.  He  just  can't  relate  to  it. 

Wlien  a  middle  class  teacher  comes  into  a  ghetto  school  or  any 
school  in  an  underprivileged  area  and,  to  give  you  a  very  simplistic 
kind  of  example,  he  comes  in  and  says :  "Johnny's  father  earns  $5  an 
hour.  How  much  does  he  earn  at  the  end  of  the  week,"  how  can  a  kid 
whose  family  is  collecting  $200  a  month  on  welfare  relate  to  that? 

We  look  on  these  individuals  as  though  they  reacted  to  a  situation 
as  intelligently  as  was  possible.  The  way  they  did  it  is  probably  nega- 
tive and  we  try  to  redirect  that  energy  into  a  positive  way. 

Mr.  BiESTER.  I  have  been  trying  in  the  course  of  your  testimony  to 
relate  what  you  have  been  saying  to  what  the  first  witness  said  this 
morning  and  it  seems  to  me  the  quandary  we  are  left  with  is  we  do 
have  a  substantial  population  in  which  as  a  result  of  living  conditions 
over  which  they  have  no  real  control,  what  is  cultivated  is  a  thoroughly 
dependent  personality,  and  we  can't  expect  a  year's  parole,  guidance, 
or  anything  else  to  really  transform  that  dependent  personality  to  an 
independent  personality. 

Mr.  Eeilley.  I  think  there  is  a  way  of  doing  that. 

Mr.  Btester.  We  must  try. 

Mr.  Reilley.  Yes ;  in  a  sense  I  see  Libra  as  doing  something  like  that 
where  it  is  taking  the  individuals  who  have  been  recipients  of  the 
correctional  process  and  kind  of  turning  the  roles  around  where  they 
are  participating  in  the  correctional  process.  That  is  one  of  the  ways 
in  which  we  can  redirect  a  person's  injury,  or  dependency. 

A  lot  of  people  sit  back  and  say  what  can  we  do  for  the  people  in 
prison.  Those  people,  in  prison,  are  in  a  position  where  they  can  deal 
with  it  if  given  the  right  motivation  and  training. 

Mr.  Biester.  I  am  inclined  to  agree  with  you.  It  seems  to  me  that 
the  parole  system's  problem  is  that  it  offers  a  contradiction  in  trying 
to  cultivate  an  independent  personality  while  putting  that  personality 
through  a  very  dependent  system. 

Mr.  Reilley.  I  would  like  to  go  back  in  my  testimony  here  to  an 
example  I  set  down  where  an  individual  came  down  to  Libra  with  a 
gun  and  the  individual  was  very  definitely  on  the  verge  of  committing 
another  crime.  Okay  ?  You  know,  fortunately  that  was  turned  around. 
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We  managed  to  get  the  gnn  and  get  rid  of  it  in  a  way  which  the  police 
would  find  it,  but  not  know  where  it  came  from. 

This  individual  is  still  connected  with  Libra.  As  a  matter  of  fact, 
this  was  several  months  ago  and  the  individual  is  now  very  much 
connected  with  Libra. 

In  my  mind  that  prevented  an  individual  from  either  going  out  and 
robbing  a  place,  possibly  killing  a  merchant  or  police  officer  or  getting 
killed  himself.  The  fact  that  individual  cannot  do  that  on  parole,  it 
seems,  is  contrary  to  the  whole  concept  of  parole  as  far  as  I  am 
concerned.  When  an  individual  is  to  the  point  where  he  says,  "I  don't 
know  where  else  to  go.  Who  can  give  me  a  direction,"  he  is  really, 
really  down  and  that  individual  cannot  go  to  parole  and  say  that.  It  is 
really  beyond  necessity. 

I  can't  see  the  sense  in  a  parole  system  if  an  individual  can't  do  that. 

Mr.  BiESTER.  Thank  you  very  much. 

Mr.  Kastenimeier.  The  gentleman  from  New  York. 

Mr.  Fish.  Mr.  Reilley,  all  the  members  of  the  subcommittee  have 
been  to  enough  prisons  and  talked  to  enough  inmates  to  appreciate 
the  truth  in  your  prepared  statement  and  more  specifically,  three  of 
us,  Congressman  Conyers,  Drinan,  and  myself  have  visited  Norfolk 
and  Walpole  in  your  State  as  well  as  having  a  day  of  hearings  in  the 
city  of  Boston. 

I  noticed  you  were  at  Norfolk  briefly,  at  least  in  the  hospital. 

Mr.  Reilley.  Right. 

Mr.  Fish.  While  you  were  there,  did  you  get  any  impression  from 
the  Norfolk  inmates  that  they  had  a  pretty  decent  program  in  the 
education  department  in  their  institution  as  distinct  from  your  experi- 
ence in  Concord  ? 

Mr.  Reilley.  Yes,  I  really  do.  I  think  in  terms  of  an  overall  look 
at  the  correctional  system  in  Massachusetts,  Norfolk  probably  is  the 
best  from  the  education  opportunity  standpoint. 

Mr.  Fish.  It  seems  to  me  unless  an  institution  has  this  kind  of  pro- 
gram it  is  going  to  be  difficult  to  make  the  judgment  on  parole  on  the 
basis  of  what  the  fellow  has  done.  At  Walpole  we  saw  the  reverse,  prac- 
tically no  program,  perhaps  20  percent  of  the  population  involved  in 
nothing,  and  their  justification  was  people  with  longer  terms  and  more 
serious  crimes  and  so  forth,  but  it  was  just  a  warehousing  operation 
and  the  inmates  there  told  us  of  the  tyranny  that  was  running  that 
institution. 

I  saw  no  way  for  a  man,  other  than  being  docile,  to  make  a  record. 

I  am  sorry  you  didn't  get  to  work  with  Dr.  Jerome  Miller  because 
Massachusetts  is  very  lucky  to  have  him. 

Mr.  Reilley.  As  I  said,  in  behalf  of  Libra,  I  am  receiving  an  $87,000 
grant  to  operate  that  home. 

Mr.  Fish.  He  is  a  splendid  enlightened  individual  and  we  had  the 
benefit  of  his  testimony  in  Boston. 

Mr.  Reilley.  I  should  also  add  that  in  terms  of  a  model  that  you 
might  consider  for  adults,  I  really  think  you  should  seriously  consider 
what  Jerome  Miller  is  doing. 

Mr.  Fish.  He  is  one  of  the  finest  people  we  have  met  in  the  correc- 
tions business  in  the  whole  country.  I  couldn't  agree  more. 

Just  one  last  question.  You  made  a  statement  on  page  3  that  most 
parole  officers  in  the  State  of  Massachusetts  were  former  prison  guards. 
That  is  a  fact? 
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Mr.  Keilley.  Yes,  as  a  matter  of  fact,  they  could  use  their  experi- 
ence as  correctional  officers  as  a  qualification  for  being  a  parole  officer 
and  the  qualifications  for  being  a  correction  officer  in  Massachusetts 
are  you  have  to  meet  certain  height  and  weight  requirements. 

V.  V.  Fish.  Yes,  and  about  a  week's  training. 

Mr.  Reilley.  Right. 

Mr.  Fish.  Thank  you. 

Mr.  Kastenmeier.  Thank  you  very  much  on  behalf  of  the  subcom- 
mittee, Mr.  Reilley,  for  your  presentation,  not  only  in  terms  of  these 
changes  in  the  parole  system  as  a  small  step  forward,  but  on  correc- 
tions generally,  coming  out  of  your  own  experience  and  observations. 
We  appreciate  your  testimony  here  this  morning  very  much.  Thank 
you. 

Mr.  Reilley.  Thank  you. 

Mr.  Kastenmeier.  Before  we  adjourn,  I  might  observe  that  there  is 
anotlier  ex-offender  in  the  room,  Mr.  Ralph  Turner,  who  is  not  sched- 
uled as  a  witness  and  we  will  not  call  him  this  morning,  as  I  might 
have  done,  because  we  are  in  session  within  a  matter  of  several  seconds. 

But  we  might  otherwise  have  heard  from  him,  and  if  he  should  wish 
to  submit  a  statement,  that  will  be  received  for  the  record. 

( The  statement  referred  to  appears  at  p.  884. ) 

However,  tomorrow  morning  we  will  continue  to  hear  about  parole 
from  the  perspective  of  the  parolee,  and  we  will  hear  from  Mr. 
Rudolph  Yates  and  Mr.  Petey  Greene.  Until  that  time,  at  10  o'clock 
tomorrow  morning  in  this  room,  the  subcommittee  stands  adjourned. 

( Whei'cupon,  at  12  noon,  the  subcommittee  was  recessed  to  reconvene 
at  10  a.m.,  Friday,  March  3, 1972. ) 
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House  of  Represextati\'es, 

Subcommittee  No.  3  or  the 
Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met  at  10 :15  a.m.,  pursuant  to  recess,  in  room  2226 
Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier,  chair- 
man, presiding. 

Present :  Representatives  Kastenmeier,  Conyers,  and  Beister. 

Staff  members  present:  Howard  Eglit,  corrections  counsel,  and 
Thomas  Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order  this  morn- 
ing for  the  continuation  of  hearings  on  the  subject  of  parole  in  Amer- 
ica and  on  several  bills  concerned  therewith. 

The  subcommittee  is  pleased  to  have  this  morning  as  its  first  witness 
Mr.  Rudolph  Yates,  who  is  director  of  the  EFEC  Halfway  House, 
in  Washington,  D.C.  EFEC  is  the  acronym  for  Efforts  From  Ex- 
Convicts,  Inc. 

Mr.  Yates  is  an  ex-offender,  who  was  denied  parole  twice  and  re- 
ceived it  upon  his  third  appearance  before  the  District  of  Columbia 
Board.  He  is  currently  on  unsupervised  release,  which  means  that  he 
is  on  parole  but  he  receives  no  supervision  and  he  does  not  have  to 
report  to  his  parole  officer.  He  previously  has  spoken  out  publicly  as  a 
critic  of  the  District  of  Columbia  corrections  system. 

Mr.  Yates,  you  are  most  welcome.  Please  be  seated  and  commence 
your  presentation  as  you  desire. 

You  may  read  your  statement  if  you  wish. 

TESTIMONY  OF  RUDOLPH  YATES,  EFEC  HALFWAY  HOUSE, 
WASHINGTON,  D.C. 

Mr.  Yates.  Good  morning,  Congressman. 

I  would  like  to  thank  you  all  for  giving  me  the  opportunity  to 
present  my  views  on  the  current  bill  that  is  being  considered. 

Briefly,  I  would  like  to  read  a  statement  I  submitted  and  then  I 
will  be  able  to  answer  some  questions. 

It  starts  at  the  beginning,  after  I  received  a  sentence  of  6  to  27 
years.  I  was  placed  on  a  bus  and  transferred  from  the  District  Jail 
to  the  Lorton  Reformatory.  Doing  time  was  not  new  to  me  as  I  had 
served  18  months  of  a  2-year  sentence  while  in  the  Army. 

Upon  my  arrival  at  Lorton,  I  wanted  to  know  the  answer  to  two 
questions : 

1.  How  soon  could  I  get  out? 
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2.  What  did  I  have  to  do  to  get  out  ? 

I  was  told  by  an  institutional  officer  and  a  classification  officer  that 
if  I  kept  my  nose  clean  and  followed  the  rules  and  regulations,  I  would 
surely  get  out  in  6  years. 

At  any  rate  6  years  went  by.  I  did  not  keep  my  nose  entirely  clean. 
I  had  had  disciplinary  reports  for  "trembling" — unauthorized  visit  to 
another  dormitory  without  permission,  being  caught  with  a  chicken 
sandwich  I  had  paid  two  packs  (cigarettes)  for  because  I  was  hungry, 
suspicion  of  gambling  and  fighting.  Yes,  a  fight  in  which  I  never  threw 
a  punch  in,  but  had  been  attacked  by  the  smallest  man  in  Lorton.  The 
latter  two  disciplinary  reports  were  received  in  my  last  3  years  of 
incarceration. 

When  I  received  my  first  parole  hearing,  the  Parole  Board  was  more 
interested  in  my  juvenile  record,  the  military  offense,  and  the  crime 
I  was  serving  time  for  than  any  of  the  accomplishments  I  might  have 
made  during  my  incarceration. 

A  retired  Army  major  was  a  member  of  the  Parole  Board  and  he 
questioned  me  thoroughly  about  my  military  crime  and  then  directed 
the  lady  taking  notes  to  let  the  record  reflect  that  he  thought  the  Army 
was  right  in  its  action  against  me. 

During  these  6  years  I  had  participated  in  many  academic  pro- 
grams. I  had  taken  courses  provided  by  the  institution  at  night  on  my 
time  in  bookkeeping  and  accounting,  psychology  of  human  behavior 
and  had  received  a  high  school  diploma  from  the  Scranton  School  of 
Correspondence  in  Pennsylvania. 

Subsequently,  after  perhaps  15  minutes  in  the  hearing  room,  I  was 
told  that  I  would  receive  their  decision  the  following  day.  I  did;  it 
was  a  small  slip  of  paper  stating  that  "I  had  been  denied  without 
prejudice"  and  could  reapply  for  another  hearing  in  2  years. 

To  call  this  action  a  letdown  is  less  than  adequate.  I  cannot  describe 
the  emotions  I  felt.  I  knew  I  was  angry,  dejected,  and  briefly  thought 
of  throwing  the  towel  in. 

My  next  2  years  were  far  more  productive  than  the  first  6  years. 
More  academic  pursuits  were  the  order  of  the  day  for  me.  Acquisition 
of  a  G.E.D.  high  school  diploma,  a  2-year  course  in  barbering — 
class  work  only — ^and  participation  in  the  psychological  service  center 
on  a  regular  basis  to  group  and  individual  therapy  sessions.  I  found 
out  many  things  about  myself  and  why  people  operate  as  they  do. 

Again  I  applied  for  parole.  I  was  confident  that  on  the  basis  of 
my  institutional  achievements  and  a  demonstrable  effort  to  change, 
that  I  was  a  sure  shot  for  making  parole.  However,  my  individual 
counselor  from  the  psychological  center  had  cautioned  me  against 
building  my  hopes  too  high.  He  told  me  that  I  should  expect  the  worst 
and,  therefore,  not  set  myself  up  for  a  tremendous  letdown. 

At  the  hearing  the  parole  board  members  went  over  my  record  and 
asked  a  few  questions.  Somehow,  as  I  was  about  to  be  dismissed,  I 
sensed  that  I  had  blowed  again. 

Prior  to  leaving,  I  requested  of  the  Board,  if  they  saw  fit  not  to 
grant  me  parole,  then  please  intercede  in  my  behalf  and  request  that  I 
be  placed  in  the  barbershop.  I  made  this  request  because  the  institution 
had  a  policy  against  placing  men  in  the  barbershop  who  had  a  long 
sentence. 
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I  was  denied  again  and  told  to  reapply  in  another  year.  I  was 
ready.  I  knew  it,  other  people  knew  it,  but  the  parole  board  did  not 
know  it.  It  was  up  to  me  to  somehow  maintain  my  sanity  for  another 
year.  I  had  nothing  but  time  anyway,  plus  they  might  get  me  in  the 
barberehop.  They  never  did. 

I  made  parole  on  the  third  time  up.  New  members  had  been  ap- 
pointed to  replace  the  old  guard  on  the  board.  Perhaps  my  parole 
grant  was  on  merit  but  I  don't  think  so.  The  fact  of  the  matter  is 
that  I  had  served  one-third  of  my  sentence  and  it  was  in  line  with 
board  policy  that  men  with  long  sentences  do  a  third  or  more. 

None  of  the  times  the  board  denied  me  parole  was  I  told  why  or 
what  I  had  to  do  or  should  do  to  improve.  Each  time  I  had  to  guess, 
signing  up  for  programs  which  I  was  interested  in  and  which  I 
thought  would  satisfy  them. 

When  I  was  finally  paroled,  it  may  have  been  because  the  board 
was  impressed  with  my  achievements  but  I  believe  it  probably  was 
because  I  had  served  enough  time — whatever  that  means — and  they 
were  ready  to  let  me  out  regardless  of  what  I  had  or  had  not  done  in 
prison. 

If  the  bill  you  are  considering  today  had  been  law  wlien  I  was 
coming  up  for  parole,  it  would  have  solved  many  of  my  problems.  I 
think  I  would  have  been  on  the  street  a  lot  sooner. 

A  careful  reading  of  the  bill,  H.R.  13118,  has  produced  the  follow- 
ing conclusions  and  opinions  by  me  as  an  ex-offender  and  a  former 
parolee. 

Generally,  if  carried  out,  this  bill  would  reform  the  parole  process 
and  provide  the  offender  with  the  legal  avenues  which  are  nonexistent 
at  this  time — to  appeal  denials  and  revocations.  The  bill  also  sets 
forth  a  scale  of  criteria  by  which  the  board  or  its  examiners  can  be 
held  accountable  in  making  its  decisions. 

However,  there  are  several  conditions  in  the  criteria  set  forth  in 
section  4206,  "Factors  to  be  taken  into  account  in  parole  determina- 
tion," which  raise  serious  questions  as  to  whether  or  not  a  prisoner  can 
receive  a  just  hearing. 

Factor  No.  3,  "the  type  of  residence,  neighborhood,  or  community 
in  which  the  prisoner  plans  to  live,"  infers  that  if  a  parolee's  plan 
states  that  he  will  be  returning  to  his  residence  in  a  high  crime  com- 
munity, he  may  well  be  denied  parole.  My  question  to  this  factor  is : 
how  does  a  prisoner  develop  new  roots  while  incarcerated  ? 

Factor  No.  4,  "the  prisoner's  employment  histoiy  and  his  occupa- 
tional skill,"  rules  out  the  realistic  observation  of  job  assigmnent  and 
placements  during  incarceration  due  to  institutional  needs.  This  fac- 
tor places  a  hardship  on  prisoners  who  have  little  or  no  work  history. 

Factor  No.  5,  "the  prisoner's  vocational,  educational,  and  other 
training,"  to  me  is  puzzling  because  recent  events  at  Attica  indicate 
the  need  for  realistic  training  programs  for  men  and  women  in  pris- 
ons. Where  does  the  prisoner  obtain  this  vocational,  educational,  and 
other  training  referred  to  ?  As  of  this  date  correctional  departments 
are  the  lowest  in  priority  during  budget  considerations  in  the  States 
and  in  the  District.  I  assume  that  plans  are  being  developed  to  make 
this  factor  workable. 

Although  factor  No.  7,  "the  prisoner's  past  use  of  addictive  nar- 
cotics, or  past  habitual  and  excessive  use  of  alcohol,"  is  relevant,  its 
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application  should  only  apply  where  institutions  have  programs  for 
addicts  and  alcoholics. 

Subsection  (c)  under  Section  4208  in  effect  gives  the  Parole  Board 
sentencing  powers.  To  allow  the  Parole  Board  the  broad  latitude  of 
waiting  2  years  before  hearing  a  prisoner  after  the  initial  hearing  is 
unreasonable.  I  strongly  suggest  that  this  subsection  be  amended  to 
read  "than  6  months  following  such  initial  hearing." 

Section  4210  contains  two  clauses  under  subsection  (b).  Clause  (2) 
of  subsection  (a)  states  that  the  Board  shall  "make  available  to  the 
prisoner  any  file  or  report  or  other  document  to  be  used  by  the  Board 
in  making  its  determination"  and  subsection  (b)  provides  that  this 
section  "shall  not  apply  to  any  file,  report,  or  other  document,  or  any 
portion  thereof,  which  ...  (2)  is  a  diagnostic  opinion  which 
might  seriously  disi-upt  a  program  of  rehabilitation;  or  (3)  contains 
sources  of  information  which  may  have  been  obtamed  on  a  promise  of 
confidentiality ;"  which  in  my  opinion  are  illegal. 

If  a  prisoner  has  a  right  to  have  legal  counsel  at  his  hearing,  the 
access  to  files,  reports  or  other  documents  to  be  used  by  the  Board  is 
eminently  important  to  such  counsel  for  triie  representation.  The  use 
of  information  obtained  on  promises  of  confidentiality  and  the  use  of 
a  diagnostic  opinion  wliich  is  withheld  from  the  prisoner  violates  the 
very  intent  and  spirit  of  the  ideas  put  forth  in  this  bill  to  promote 
parole  reform  and  protect  the  rights  of  prisoners.  Legal  counselors 
must  be  able  to  prepare  a  proper  defense  against  any  statement  that 
might  adversely  affect  the  outcome  of  their  clients'  hearings. 

In  reviewing  the  section  pertaining  to  revocation,  I  can  find  noth- 
ing wrong  with  the  concepts  put  forth.  It  provides  the  guidelines 
within  which  a  fair  and  equitable  hearing  can  be  obtained. 

In  general  this  is  a  good  bill,  except  for  the  areas  I  have  outlined. 
Although  the  utilization  of  available  resources  for  parolees  are  al- 
luded to,  no  concrete  directions  have  been  spelled  out  to  make  sure 
that  all  of  these  resources  can  or  will  be  brought  together  to  service 
the  needs  of  parolees. 

I  am  especially  excited  with  two  provisions  of  this  bill.  The  first  is 
the  provision  that  one  member  of  the  Board  be  an  ex-offender  and  the 
second  is  the  creation  of  a  National  Parole  Institute  which,  in  my 
opinion,  could  spearhead  the  drive  toward  progressive  change  around 
the  country.  I  am  sure  that  ex-offenders  could  play  an  increasing  role 
as  paraprofessionals  in  parole  work  and  assist  in  the  training  of  pa- 
role officers. 

In  closing,  gentlemen,  I  implore  you  to  extend  yourself  fully  to 
see  to  it  that  this  bill  becomes  law. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Yates,  for  that  endorsement  of 
the  bill  before  the  subcommittee.  I  appreciate  your  remarks.  I  think 
your  criticisms  and  recommendations  are  well  taken,  by  and  large. 

At  the  outset,  would  you  explain  to  the  committee  the  organization 
Efforts  From  Ex-convicts,  Inc.  Do  they  operate  the  halfway  house 
of  which  you  are  the  director  ? 

Mr.  Yates.  Yes,  sir.  Efforts  From  Ex-convicts  is  a  nonprofit  corpo- 
ration that  operates  in  the  District  of  Columbia.  We  have  been  in 
existence  since  1966.  We  have  been  involved  with  the  Department  of 
Corrrections  and  currently  we  operate  two  projects.  We  have  a  con- 
tract with  the  Department  of  Corrections  to  operate  a  halfway  house 
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and  we  also  have  a  contract  with  the  Department  of  Corrections,  with 
the  use  of  partial  LEAA  funds,  to  provide  services  for  ex-offenders 
specifically  in  the  area  of  job  development  and  social  services  for  the 
men  coming  out  of  the  institutions  or  men  alreadj^  in  the  streets. 

One  of  the  specific  fimctions  in  this  operation  is  that  we  visit  the 
institution  and  talk  to  men  who  are  coming  out  on  conditional  release 
and  expiration. 

Our  organization  came  out  of  the  idea  that  everybody  else  has  broth- 
ers, brotherhoods,  and  fraternities  to  help  each  other  in  time  of  need. 
Our  organization  came  into  existence  because  the  individuals  involved 
in  the  beginning  felt  there  was  a  need  for  ex-offenders  to  band  to- 
gether and  try  to  do  things  for  each  other. 

Because  some  of  the  individuals  involved  in  this  initial  concept 
were  in  decent  jobs,  their  idea  was  to  reach  back  and  try  to  pull  some 
of  our  brothers  into  the  fold.  That  is  mainly  what  we  are  about. 

We  are  interested  also  in  working  with  juveniles  before  they  get  too 
far  down  the  road  in  a  life  of  crime  and  go  too  far  into  the  things  we 
individuals  have  been  involved  in. 

Mr.  Kastenmeier.  Do  you  think  your  efforts  have  been  thus  far 
successful  ? 

Mr.  Yates.  I  have  no  reservations  about  that.  I  think  by  the  fact 
the  District  of  Columbia  Department  of  Corrections  saw  fit  to  involve 
us  in  its  activities  and  the  fact  that  the  Mayor  has  been  aware  of  us  for 
years  and  utilized  our  services  on  various  occasions,  as  do  other  organi- 
zations— the  juvenile  court  has  utilized  our  services  as  probation  ad- 
■\nsers  to  work  with  young  men  caseworkers  find  they  have  difficulty 
with. 

So  I  have  no  doubt  in  my  mind  we  are  a  successful  organization. 

Mr.  E^ASTENMEiER.  I  guess  what  would  really  be  of  help  to  the  sub- 
committee is  to  compare  your  organization  and  what  it  does  alongside 
the  regular  parole  officer,  the  official  parole  system  in  the  District  of 
Columbia.  To-  what  extent  do  you  work  together ;  to  what  extent  do 
you  help  in  job  placement  and  how  do  they  help  in  job  placement? 
How  would  you  compare  the  two  in  their  respective  roles  in  success- 
fully helping  the  ex-offender  ? 

Mr.  Yates.  Well,  our  premise  is  that  basically,  because  of  our  ex- 
periences as  ex-offenders,  like  we  sort  of  feel  with  our  collective  intel- 
ligence together,  we  know  how  ex-offenders  think  and  what  we  try 
to  do  is  bring  them  over  into  thinking  like  we  think. 

Some  people  might  call  this  brainwashing,  but  that  doesn't  matter. 

In  terms  of  our  operation  compared  to  the  regular  system,  I  would 
say  that  it  is  more  easy  for  a  guy  to  identify  with  us  as  individuals 
than  to  identify  with  a  parole  official  as  he  represents  the  authority 
figure.  Certain  things  we  will  say  to  an  ex-offender  could  never  be  said 
to  him  by  a  parole  officer.  A  parole  officer  just  can't  say  things  we  can 
say.  A  parole  officer  has  to  keep  his  relationship  more  or  less  on  a 
formal  basis.  We  can  become  informal,  talk  to  him  on  an  informal 
basis,  and  also  the  things  we  know  as  facts,  the  parole  officer  only  sees 
or  has  access  to  him  by  what  is  related  to  him. 

We  are  out  in  the  community  and  this  makes  a  real  difference.  Like 
we  can  stumble  upon  a  dude  by  "accident  on  purpose"  and  made  de- 
terminations about  the  individual  based  on  that. 

I  would  say  our  relationship  would  be  more  to  the  point  of  famili- 
arity and  the  concept  of  the  brotherhood  thing. 
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A  good  example,  my  partner  makes  a  statement  like,  "If  you  wanted 
to  get  your  car  fixed,  you  would  go  to  an  automobile  mechanic,  not  a 
butcher."  So  in  helping  ex-offenders,  I  think  we  have  a  definite  edge  on 
a  regular  parole  person  in  the  field. 

Mr.  Kastenmeier.  Let  me  take  a  hypothetical  case.  Take  a  young 
man  22  years  of  age,  just  released  from  Lorton.  He  spent  2  years  in 
Lorton,  and  now  returns  to  his  home  in  the  District  of  Columbia. 

The  young  man  has  taken  some  training  in  Lorton 

Mr.  Yates.  "What  kind  of  training  is  that? 

Mr.  Kastenmeier.  I  wasn't  going  to  specify — let's  say  it  is  in  an  area 
in  which  he  may  not  necessarily  be  able  to  find  a  job.  Now  he  hits  the 
street.  What  will  happen,  how  soon  might  your  organization  make  con- 
tact with  him  ?  How  soon  does  his  parole  officer  make  contact  and  who 
is  going  to  help  him  ? 

Mr.  Yates.  His  parole  officer  makes  contact  immediately  because  he 
has  to  report  to  the  office  on  the  day  of  his  release. 

Our  organization  will  have  made  prior  contact  with  him,  that  is 
prior  to  his  release,  or  he  will  be  referred  to  our  office  at  1302  New  Jer- 
sey by  the  parole  officer.  Ex-offenders  in  the  city  know  we  exist,  they 
know  where  our  office  is. 

If  they  find  themselves  having  difficulty,  they  will  come  to  us  to  help 
them  with  their  individual  problems. 

One  of  the  big  factors  is  that  employment,  like  you  outlined,  em^ 
ployment  is  very  difficult  to  obtain  for  people  with  no  skills  at  all.  Like 
to  identify — I  can  identify  big  companies  in  this  city  that  don't  have 
written  policies,  but  they  have  policies  against  hiring  ex-offenders.  We 
can  even  take  this  to  the  point  of  saying  the  Federal  government,  al- 
though the  Federal  government  has  an  Executive  order  saying  you 
are  supposed  to  hire  people  on  the  merits  of  their  case.  Each  individual 
government  agency  has  its  own  autonomous  thing  in  the  employment 
office  and  the  personnel  people  make  that  last  and  final  decision.  By 
and  large,  whether  objectively  or  the  other  way  around,  when  they 
make  decisions  about  ex-offenders  as  compared  to  people  not  having 
been  in  trouble,  the  thing  that  comes  to  mind  immediately  is  you  should 
take  the  person  without  a  record. 

You  have  that  type  of  undercurrent  operating  and  it  is  difficult  un- 
less the  guy  is  exceptional  or  he  has  a  whole  lot  of  people  in  his  corner 
that  give  him  character  references  and  that  sort  of  thing. 

Mr.  Kastenmeier.  Today,  taking  men  like  this  man  getting  out  of 
Lorton,  what  sort  of  jobs  are  these  men  getting  ?  Does  it  depend  on  the 
prison  industry  in  which  they  have  been  working  ? 

Take  a  group  of  10  or  12  individuals;  what  sort  of  jobs  might  some- 
body come  up  with  for  them  ? 

Mr.  Yates.  For  the  most  part  the  skills  obtained  in  the  institution 
do  not,  or  are  not  relevant  to  what  is  going  on  on  the  outside.  The 
basic  type  of  jobs  available  for  guys  coming  out  are  menial-type  jobs — 
maintenance,  work  in  the  construction  area,  truckdrivers,  service-ori- 
ented jobs  that  we  have  here  in  the  city. 

If  a  guy  has  some  skills  or  some  previous  training,  the  possibility 
exists  he  can  get  in  a  training  program  if  one  is  available. 

As  you  know,  in  this  city  and  every  other  city,  training  programs 
stay  filled  up  to  the  top  and  a  guy  might  have  to  wait  3  or  4  months 
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before  getting  into  a  training  program,  depending  on  how  many 
people  have  already  signed  up. 

So,  in  essence,  if  a  guy  has  nothing  specific  to  offer,  then  immediately 
he  has  to  take  what  he  can  get. 

Mr.  Kastexmeier.  You  mention  construction  jobs  and  truckdriving. 
If  he  has  a  union  card  he  will  probably  get  a  pretty  good  wage  rate 
for  a  job  like  that,  won't  he  ? 

Mr.  Yates.  It  depends ;  unions  say  they  have  no  attitude  about  ex- 
offenders,  but  one  of  the  problems  is  that  unions  in  their  contracts 
set  it  up  so  they  don't  have  that  many  apprenticeship  training  pro- 
grams going  on  for  people  to  come  into.  By  and  large  I  could  go  to 
the  construction  union,  pay  my  admission  fee,  and  maybe  after  3  or  4 
days,  depending  on  the  need,  get  a  job,  but  the  priority  is  the  older  guys 
in  the  union  get  first  choice  at  the  jobs  so  as  a  new  man  it  would  be  diffi- 
cult for  me  in  that  sense. 

Mr.  Kastexmeier.  At  that  point  let  me  yield  to  my  friend  from 
Pennsylvania. 

Mr.  Biester.  Thank  you,  Mr.  Chairman. 

I  wonder  if  you  can  give  us  some  idea  of  the  usefulness  in  your 
current  work  of  any  of  the  activities  you  engaged  in  while  you  were 
at  Lorton.  Would  you  say  that  most  of  the  training,  industrial,  and 
other  kinds  of  efforts  and  activities  you  were  involved  in  at  Lorton  were 
pretty  much  a  waste  of  your  time  ? 

Mr.  Yates.  I  think  "the  only  job — I  was  engaged  in  two  jobs  at 
Lorton  that  more  or  less  elevated  me  and  gave  me  something  to  ^vork 
with.  The  fii-st  job  I  speak  about  is  when  I  was  working  in  the  library 
and  was  working  as  the  librarian  and  did  a  lot  of  reading ;  the  second 
job  is  when  I  worked  in  the  electric  shop  and  it  allowed  me  to  increase 
my  clerical  skills.  I  learned  to  type  and  could  pass  a  ci^il  service  exam- 
ination when  I  got  out. 

But  those  type  jobs  are  limited.  The  problem  as  I  see  it,  is  to 
motivate  a  mail,  I  have  a  saying,  "If  you  can  show  a  guy  a  pot  of  gold 
at  the  end  of  the  rainbow,  90  percent  of  the  guys  will  take  advantage 
of  the  opportunities  provided." 

When  we  talk  of  Lorton  specifically,  I  can't  talk  of  other  institu- 
tions around  the  country,  but  specifically  what  they  have  available 
there.  'When  I  was  there  they  had  the  foundry  which  was  old  and  anti- 
quated and  they  closed  it  down.  The  equipment  was  very  archaic  and 
a  guy  would  have  to  go  to  Baltunore  where  they  have  foundries. 

They  have  the  tag  shop,  "\^^latever  skills  a  guy  learned  in  those 
two  areas,  he  can't  use  them  on  the  outside. 

They  have  other  type  jobs  in  the  institution;  they  have  the  tailor 
shop,  Ihey  make  shirts  and  pants  for  the  institution  guys,  shirts  for 
the  police  department.  They  have  menial  type  jobs  in  this  operation 
that  are  necessary  and  guys  that  have  the  attitude  like  "I  don't  want 
to  do  nothing,  I  don't  want  to  learn  nothing,"  they  angle  for  these 
jobs — for  instance,  like  cutting  strings.  ^Vhen  you  sew,  you  pull  the 
threads  out  and  break  them,  and  somebody  has  to  come  along  and  cut 
those  long  strings  off. 

I  would  say  my  feeling  is  that  all  jobs  in  the  institution  for  institu- 
tional needs  should  be  cut  out.  Everybody  should  be  in  a  vocation 
training  type  program  that  is  realistic  of  what  he  can  get  when  he 
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comes  on  the  outside,  or  he  should  be  in  an  academic  program  towards 
academic  pursuits. 

Currently  in  Lorton  they  have  some  of  these  in  the  academic  area,  a 
guy  can  get  involved  in  the  academic  college  project  or  he  can  go  in 
the  program  and  come  out  and  go  in  the  campus  program. 

The  other  types  of  jobs  in  the  institution,  thei-'e  is  nothing  like  that 
out  here.  Even  if  you  just  take  the  automobile  things,  to  my  knowledge 
they  don't  have  any  up-to-date  training  program  on  automobile  me- 
chanics. The  material  which  they  get  is  surplus  which  they  get  from- 
the  government  and  the  guys  work  on  that. 

I  am  saying  on  some  of  these  vocations  if  a  g-uy  gets  basic  funda- 
mentals, tiie  possibility  exists  he  can  come  out  on  an  apprenticeship 
program.  Most  of  the  equipment  in  the  printing  shop  is  archaic;  a. 
guy  can  get  basic  fundamentals,  but  if  there  are  no  apprentice  train- 
ing opportunities  available,  he  would  have  wasted  his  time. 

Mr.  BiESTER.  As  I  recall  our  visit  to  the  printing  shop,  there  is  a  low 
recidivism  rate  of  fellows  going  through  the  program. 

Mr.  K^STENMEiER,  May  I  interrupt? 

Mr.  Beister.  Certainly,  Mr.  Chairman. 

Mr.  Kastenmeier.  If  you  have  any  colleagues  here  from  Efforts 
From  Ex-convicts  whom  you  would  like  to  call  forward  to  sit  with 
you,  we  would  welcome  them.  I  should  have  said  that  at  the  outset. 
I  don't  know  whether  these  gentlemen  with  you  are  with  your 
organization. 

Mr.  Yates.  There  are  two  gentlemen  here  from  our  organization. 
Mr.  Greene  will  give  testimony  of  his  own.  Mr.  Holmes  is  our  staff 
photographer  with  our  photography  program. 

Chairman  Kasteostmeier.  We  will  hear  from  Mr.  Greene  at  11  o'clock. 
You  may  proceed. 

Mr.  Beister.  As  I  reflect  on  the  question,  it  may  be  unfair.  If  it  is 
really  a  question  you  find  difficult  to  answer,  I  would  thoroughly 
understand. 

But  now,  given  the  additional  experience  you  have  had  over  a  span 
of  some  time,  is  it  possible  for  you  to  look  back  upon  your  circum- 
stances and  situations  as  you  entered  Lorton  and  give  us  a  notion 
when,  along  the  way.  you  really  felt  you  were  in  shape  to  be  paroled, 
ready  to  go  on  straight  ? 

I  am  assuming  it  was  within  the  6-year  period  you  were  first  ther& 
but  can  you  now  fix  a  point  where  that  moment  occun-ed  ? 

Mr.  Yates.  Well,  that  is  going  to  be  a  kind  of  difficult  question  to 
answer  because  I  thought  I  was  ready  after  1  year.  In  fact.  I  was  ready 
after  1  day  to  come  out.  You  know,  in  the  second  2  years  when  I  got 
involved  in  the  psychological  service  center  it  gave  me  the  opportunity 
to  do  a  lot  of  reflecting  about  myself  as  an  individual  and.  in  all  sin- 
cerity, that  was  a  positive  aspect  of  my  staying.  I  think  if  it  had  been 
possible  for  me  to  have  gotten  in  the  psychiatric  center  sooner,  that 
might  have  helped. 

I  do  think  all  of  it  played  an  important  part  but  I  still  think  I 
shol^ld  have  been  out  sooner. 

Mr.  BiESTER.  You  feel  it  could  have  been  compressed  ? 

Mr.  Yates.  Yes,  definitely.  I  think  in  judging  and  making  determi- 
nations about  guys  going  up  for  parole — when  a  guy  fii'st  comes  in 
and  when  he  receives  a  classification  perhaps  the  board  should  set 
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initial  goals  for  a  guy  to  meet  over  a  span  of  time.  And  if  a  guy  was  to 
meet  these  goals,  then  he  should  bo  eligible  for  parole  instead  of  the 
guesswork  type  of  thing  going  on  now. 

Mr.  EIastenmeier.  Would  the  gentleman  yield  ? 

Mr.  Blester.  Certainly,  sir. 

Mr,  Kastenivieier.  Another  aspect  of  the  question  is  interesting 
because  we  have  heard  testimony  or  suggestions  that  in  many  cases 
bemg  in  prison  more  than  2  or  3  years  is  counterproductive;  the  man 
or  woman  will  go  downhill,  so  to  speak.  Yet  you  held  out  9  years  in 
your  case.  I  am  wondering  how  you  view  that  ?  Is  it  generally  true  that 
after  a  point  inmates  tend  to  respond  less  ? 

Mr.  Yates.  I  would  definitely  say  the  answer  to  that  question  is 
"Yes."  I  would  rather  that  I  not  be  used  as  a  comparison  to  everybody 
else  in  the  institution.  I  think  I  had  fortitude  and  strength  going  for 
me. 

I  had  a  little  more  education  in  the  sense  I  had  gone  to  the  11th 
grade  in  school  prior  to  my  incarceration  and  I  think  I  was  moti- 
vated. In  fact,  I  shouldn't  have  received  as  much  time  as  I  did  in  the 
beginning  but  the  fact  of  the  matter  is  I  would  not  want  myself  to  be 
set  up  as  criterion  to  be  used  to  compare  everybody  else. 

Everybody  is  individual  and  it  is  the  responsibility  of  the  institu- 
tion, if  they  are  going  to  have  a  rehabilitation  program,  it  is  their 
responsibility  to  find  and  identify  the  areas  they  need  to  help  a  par- 
ticular individual. 

Mr.  BiESTER.  There  are  several  questions  I  would  like  to  ask,  but 
we  do  have  a  time  problem. 

One  of  the  criticisms  you  have  of  the  bill  relates  to  the  confiden- 
tiality of  some  of  these  file  entries  that  might  be  considered  at  the  time 
of  parole  application. 

I  have  difficulty  with  both  sides  of  this.  It  seems  to  me  when  a  per- 
son's liberty  is  at  stake,  he  is  entitled  to  refute  what  may  be  in  the  files 
against  him  and  you  can't  refute  it  unless  you  know  what  it  is. 

By  the  same  token,  some  of  that  information  may  be  difficult — 
truthful  information — if  confidentiality  is  not  being  protected  for  those- 
giving  that  information,  it  may  be  within  the  family  or  the  near  com- 
munity of  the  prospective  parolee's  life  on  the  street. 

Do  you  think  it  would  be  sufficient  if  there  were  required  a  general 
statement  of  the  factual  allegation  in  the  file  with  respect  to  terms 
covered  in  section  4210  so  the  prospective  parolee  would  have  the  right 
and  perhaps  the  ability  to  refute  the  facts  without  giving  him  the  op- 
portunity to  actually  go  rifling  through  the  files  himself  ? 

Mr.  Yates.  I  have  very  negative  feelings  about  those  two  sections. 

Mr.  BiESTER.  Right. 

Mr.  Yates.  At  another  point  in  history,  and  even  today,  if  things 
had  been  done  like  during  the  Inquisition,  somebody  could  make  a 
statement  about  you  which  would  be  held  as  the  truth  and  you  would 
have  no  way  of  finding  out  who  the  individual  was.  I  think  in  terms  of 
the  diagnostic  opinion,  whoever  makes  it  should  be  able  to  stand  on 
his  opinion.  He  should  not  hide  behind  the  concept  of  this  regulation. 

In  the  other  area  where  you  said  perhaps  some  confidential  infor- 
mation from  his  family,  et  cetera,  I  would  think  it  would  be  to  the 
prisoner's  advantage  to  know  that  there  were  persons  in  his  family 
that  had  certain  types  of  feelings  about  him  as  an  individual,  defi- 
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nitely.  It  would  be  difficult  for  me  to  accept  that  my  family  was  say- 
ing something  about  me  that  I  knew  nothing  about,  something  detri- 
mental to  me  when  all  the  time  I  thought  they  were  operating  in  my 
corner  in  good  faith  with  me. 

I  can't  relate  to  any  infonnation  being  witlilield  in  any  sense  of  the 
word  if  this  bill  is  to  provide  the  reforms  it  talks  about. 

Mr.  BiESTER.  That  is  the  spirit  of  the  bill.  I  think  you  have  raised 
a  very,  very  serious  problem. 

I  feel,  since  we  are  dealing  with  a  prospective  parolee's  liberty,  we 
should  go  as  far  as  we  can  to  give  him  the  opportunity  to  refute  that 
file. 

Mr.  Yates.  I  think  a  comparable  situation  is  relative  to  the  laws  of 
evidence  we  have  in  the  courts  where  all  files  are  supposed  to  be  made 
accessible  to  a  client's  legal  counsel.  I  think  the  same  should  apply  in 
a  heariiig. 

Imagine  a  guy  that  has  been  revoked  and  he  has  a  revocation  hear- 
ing and  he  has  statements  from  three  different  people  obtained  under 
the  confidentiality  aspect  and  he  has  no  way  to  defend  it;  who  said 
it,  who  did  it. 

Mr.  BiESTER.  I  think  on  a  revocation  there  should  not  be  confiden- 
tiality. I  agree  with  you  on  that ;  on  revocation  there  should  not  be 
confidentiality. 

Again  you  are  dealing  with  a  punitive  act  on  the  part  of  the  system 
operating  on  the  individual  subject. 

Mr.  Yates.  Sir,  I  wish  there  was  some  way  I  could  defer  to  your 
opinion  but  under  the  circumstances  I  think  with  the  freedom  and 
liberty  of  a  person  involved,  our  system  should  make  the  effort  to  bend 
over  backward  to  give  him  the  benefit  of  the  doubt. 

Mr.  BiESTER.  On  the  revocation  hearing  I  agree  with  you,  there 
should  be  no  confidentiality. 

Mr.  Yates.  I  wish  I  could  persuade  you  to  come  over  on  the  release 
hearing,  too. 

Mr.  BiESTER.  I  may,  I  have  come  halfway  already. 

Mr.  Yates.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Michigan  ? 

Mr.  CoNYERS.  Thank  you,  Mr.  Chairman. 

Your  testimony  is  important  this  morning,  I  think,  and  it  has  been 
warmly  received  by  the  subcommittee  because  in  a  way  you  represent 
so  many  black  citizens  who  are  caught  in  the  judicial  process  and 
who  exist  in  a  very  disproportionate  number  in  the  prisons  of  this 
nation.  I  think  your  insights  and  your  articulation  have  been  a  great 
deal  of  help  to  us. 

In  your  statement  you  pointed  out  that  at  many  times  it  was  a 
matter  of  trying  to  keep  your  sanity  in  the  prison,  I  want  to  start  our 
discussion  with  the  issue  of  how  a  person  has  to  hold  himself  together 
mentally  inside  the  prison. 

We  have  talked  to  a  lot  of  inmates  in  visiting  prisons  in  some  six 
States,  and  most  of  that  personal  testimony  inside  the  prisons  has 
not  been  brought  on  the  record.  There  have,  of  course,  been  statements 
made  before  us  by  ex-offenders. 

I  think  you  articulated  what  a  lot  of  us  felt  on  the  basis  of  our 
visits,  but  there  is  not  much  detail  on  that  in  the  record  thus  far 
being  put  before  this  subcommittee.  Do  you  have  anything  to  add  to 
that  ? 
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Mr.  Yates.  I  would  say  in  the  sanity  area  that  although  they  say 
the  human  mind  is  capable  of  adjusting  to  anything,  yet  because 
of  my  confinement,  there  was  a  time  where  I  developed  a  tremendous 
nervous  condition.  They  had  to  take  me  uptown — that  is  the  ex- 
pression for  when  you  leave  Lorton  and  go  to  D.C.  General — my 
nerves,  portions  of  my  body,  I  would  have  crawling  sensations,  the 
muscles  in  my  arms  or  stomach  would  jump.  They  had  to  give  me 
some  narcotics,  tranquilizers  to  get  me  squared  away.  I  was  taking 
belladonna  for  a  period  of  time ;  that  is  a  tranquilizer. 

At  some  time  the  guy  has  to  rationalize  out  in  his  mind  and  justify 
why  he  is  incarcerated.  A  guy  can  do  three  things :  he  can  throw  the 
towel  in,  make  an  effort  to  escape,  or  he  can  rationalize  out  in  his 
mind  why  he  should  be  there  and  not  take  any  of  these  other  actions. 

It  depends  on  the  individual  which  of  these  actions  he  will  take. 

Mr.  CoNYERS.  What  usually  happens  in  many  cases,  or  most  cases, 
if  you  can  reach  that  j  udgment  ? 

Mr.  Yates.  In  most  cases  if  a  guy  rationalizes  why  he  is  there,  and 
he  builds  up  hope  of  getting  out  as  soon  as  possible — another  thing 
that  happens  is  the  institution  sets  up  an  atmosphere  to  try  to  get  a 
guv  not  to  think  of  being  incarcerated  and  about  his  loss  of  freedom. 

6ne  of  the  major  things  in  Lorton,  they  came  up  with  the  sports 
activities,  big  league  teams,  little  league  teams,  and  if  a  guy  becomes 
institutionalized,  caught  up  in  these  activities,  he  doesn't  think  of  his 
confinement. 

I  would  say  a  large  percentage  of  the  guys  actually  do  this.  They 
don't  realize  the  psychological  ploy  being  played  on  them  as 
individuals. 

Mr.  CoNTERS.  What  about  assertions  made  to  this  subcommittee 
that  much  control  in  some  institutions  is  affected  by  playing  black 
prisoners  against  white  prisoners,  by  the  encouragement  or  sanction 
of  homosexuality,  drug  and  alcohol  usage,  which  go  on  illegally  but 
with  the  knowfedge  of  the  correctional  officers?  Is  this  consistent 
with  your  suggestion  of  the  athletic  or  legal  kinds  of  ways  of  reducing 
tensions^ 

Mr.  Yates.  I  would  say  the  institution  uses  every  available  tactic 
that  they  can. 

In  reference  to  the  homosexual  thing,  institutional  guys  wanted 
them  out 

Mr.  CoNYERS.  I'm  sorry,  I  didn't  hear  that. 

Mr.  Yates.  They  got  them  out  and  a  lot  of  guys  didn't  realize 
what  was  happening  to  them.  They  had  a  special  dormitory,  but  homo- 
sexuals still  hooked  up  with  their  boy  friends.  Like  a  guy,  if  his  boy- 
friend got  locked  up,  he  would  go  to  the  captain  and  say,  "Lock  me 
up,  too,  I  can't  live  without  her." 

The  most  amazing  thing  the  institution  did  was  they  had  a  thing 
called  the  spring  cookout  and  all  the  homosexuals  that  were  locked 
up  in  the  block,  they  let  them  out  on  the  day  of  the  spring  cookout 
and  they  were  playing  music,  dancing,  and  had  all  their  outfits  on. 
To  me  the  institution  used  homosexuals  for  a  harmonious  purpose 
in  that  particular  instance. 

Like  we  caught  a  guy  in  a  homosexual  act,  and  all  of  a  sudden  you 
let  them  out,  and,  all  on  a  certain  day,  that  is  not  consistent. 

We  had  a  situation  in  Lorton  where  we  had  segregated  dormitories, 
we  had  a  situation  where  we  went  to  the  messhall.  In  inclement 
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weather  the  white  guys  were  lined  up  up  front  and  we  had  to  come 
along  behind. 

They  had  two  or  three  dormitories  for  the  whites  and  when  suits 
were  filed,  the  inmates  said  "You  segregate  us  out  in  the  streets  and 
you  are  doing  the  same  thing  here." 

The  white  guys  filed  a  suit  back,  and  when  the  decision  came  down 
to  change  the  dormitories,  they  did  it  by  attrition.  As  guys  left  the 
institution,  slowly  the  segregation  came  down. 

They  had  an  undercurrent,  when  they  talked  of  putting  black  guys 
in  the  white  dormitories,  a  lot  of  the  black  brothers  were  concerned 
because  the  white  guys  made  threats  like,  "You  move  in  here,  when 
you  wake  up  at  night,  somebody  will  have  taken  care  of  you." 

In  Lorton,  I  don't  know  whether  it  was  a  conscious  thing  on  the 
part  of  institution  officials,  maybe  that  was  not  the  case  on  the  upper 
level,  but  we  have  to  talk  about  the  lower  levels  where  officers  more 
or  less  do  what  they  please  and  don't  feel  they  have  to  follow  the 
guidelines  the  director  has  come  out  with. 

Mr.  CoNTERS.  This  makes  it  rather  difficult,  doesn't  it,  to  develop 
some  respect  for  any  concept  of  justice  when  one  is  subjected  to 
these  conditions  ? 

Mr.  Yates.  Most  definitely,  I  would  think,  in  circumstances  like 
that ;  like  this  further  lowers  the  morale  of  an  individual. 

Mr.  CoNYERS.  Did  some  of  those  practices  go  on  when  the  corrections 
officer  happened  to  be  a  black  man  out  there,  or  was  this  during  a 
different  period  of  time  ? 

yir.  Yates.  In  Lorton,  even  if  we  have  a  director  that  is  black  who 
is  in  charge  of  the  department  of  corrections,  the  problem  is  if  your 
lieutenants  are  in  charge,  they  don't  follow  your  guidelines,  then 
you  have  serious  problems. 

A  good  example  is  that  march  they  had  in  1968  when  the  superin- 
tendent marched  the  group  of  officers  in  and  they  corralled  all  the 
guys  on  the  inmate  advisory  committee  and  snatched  some  other  guys 
identified  as  troublemakers — that  is  the  term  used  when  you  are  asking 
for  your  rights. 

If  you  don't  have  control  over  your  top  lieutenants,  you  are  at  a 
disadvantage. 

After  I  got  involved  with  the  establishment,  I  began  to  understand 
some  of  the  problems  they  might  have  and  it  is  difficult  to  fire  a  person 
of  that  status.  Either  you  have  to  play  the  game  of  lateral  movement — 
up  and  out;  if  you  don't  have  any  money  to  do  that,  you  just  try  to 
put  a  guy  off  in  a  comer  where  he  has  no  power  and  hope  he  will  get 
tired  and  resign. 

The  fact  of  the  matter  is  that  has  been  tried  but  it  doesn't  work. 

Mr.  CoNTERs.  I  was  thinking  of  your  testimony  about  the  extent  to 
which  homosexuality  is  sanctioned.  It  seems  to  me  that  that  infor- 
mation which  you  brought  to  us,  which,  incidentally,  is  not  different 
from  other  information  we  have  gathered  from  inmates  in  a  number 
of  other  places,  is  the  best  argument  to  permit  conjugal  rights  that 
one  could  imagine  for  both  married  and  single  inmates.  Would  that 
seem  reasonable  to  you  ? 

Mr.  Yates.  Women's  Lib  would  be  mad,  man. 

Yes,  I  would  definitely  sanction  conjugal  rights.  It  has  good  argu- 
ment with  the  case  of  guys  with  families.  For  single  guys,  I  think  it 
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^vould  be  defeated  because  of  the  so-called  moral  issues  involved. 
I  have  hangups  about  the  morality  because  in  our  present  society,  the 
Victorian  concepts  in  practice  250  years  ago,  they  are  not  applicable 
to  our  time  today. 

Mr.  CoNYERS.  I  have  been  thinking  about  that.  If  the  American 
public  and  the  legislature  were  aware  of  the  extent  to  which  normal 
men  sent  to  jail  were  bein^  converted  into  homosexuals,  being  really 
wrecked  in  another  new  dimension,  I  am  not  so  sure  the  traditional 
puritanical  attitude  of  whether  a  person,  whether  married  or  not, 
would  be  able  to  have  sexual  privileges  in  prison  would  not  be 
examined  in  a  completely  different  light. 

One  of  the  things  I  won't  forget  was  the  statement  of  one  prisoner 
who  said  it  would  really  make  you  cry  to  see  the  young  men  brought 
in  who  are  forced  into  homosexual  activities.  The  suggestion  was  they 
were  young  men — usually  first  offenders,  not  hardened  criminals. 

I' think  if  this  was  made  clear  in  arguing  for  conjugal  rights,  so  it 
doesn't  sound  like  a  bonus  or  privilege  being  visited  upon  people,  but 
just  a  method  of  stopping  a  horrible  activity  occurring  which  is  gen- 
erally unknown  or  not  unrecognized  as  to  the  extent  it  is  going  on  in 
our  prisons,  we  might  be  able  to  gain  more  favorable  response  than 
might  be  imagined. 

Mr.  Yates.  I  would  definitely  agree  with  you  because  the  situation 
with  sex,  when  you  talk  of  young  guys,  first  offenders  that  come  in 
the  institution,  they  might  not  know  anybody.  They  might  not  be 
getting  visits  from  their  families  and  they  have  needs  like  everybody 
else.  Guys  play  games,  like  they  slide  the  money — the  money  exchange 
tliey  use  in  institutions  is  cigarettes  or  other  goods  where  commis- 
saries are  available — they  get  a  guy  strung  out  where  he  is  in  debt 
to  them  and  a  ^y  slides  in  and  says,  "Give  me  my  money  back."  There 
is  no  way  possible  for  the  kid  to  give  it  back  so  he  gets  <"hat  "either/or." 

And  some  of  the  guys,  either  out  of  fear  not  to  be  involved  in  a 
mass  activity,  they  will  pick  a  dude  for  a  protection  type  thing  to 
keep  the  weight  off  them  from  everybody  else. 

There  is  a  lot  of  ways — this  concept  you  are  talking  about — it  could 
be  helpful.  It  could  definitely  alleviate  the  homosexual  problems.  It 
would  be  a  definitely  useful  tool  in  terms  of  protecting  the  young  guys 
that  go  to  the  institutions. 

Mr.  CoNYERS.  You  definitely  reinforce  the  feeling  I  have  that  there 
is  a  system  of  terror  that  operates  inside  the  prisons,  maybe  all  of 
tliem — I  can't  determine  which  are  free  of  this — that  really  makes  a 
person  live  at  his  own  peril. 

I  was  reviewing  somebody's  testimony  in  which  he  talked  about 
almost  every  inmate  carried  a  knife  in  this  particular  institution  for 
self  defense  in  case  someone  attacked  them.  It  was  general  policy 
that  no  one  walked  around  without  a  knife. 

It  seems  to  me  that  your  testimony,  and  the  activities  and  the 
decisions  of  this  subcommittee  to  step  into  this  area  of  American 
jurisprudence  that  has  been  ignored  because  of  the  fear  of  what  we 
would  find,  is  extremely  important.  I  presume  you  would  support  a 
minimum  wage  for  those  working  m  meaningful  prison  work 
activities  ? 

Mr.  Yates.  No  question  about  it.  My  impression  was  when  I  was 
in  the  institution  you  had  a  sliding  scale :  you  started  out  on  the  job 
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making  $1.30  a  month,  then  $2.60,  then  $3.80,  then  $5  even.  They  had 
$7  jobs,  $11  jobs. 

Mr.  CoNYERS.  $11  for  what? 

Mr.  Yates.  $11  a  month;  $1.30  is  a  month.  I  think  the  situation  is 
changed  a  little  bit  because  in  the  industrial  shops  at  Lorton  they 
have  some  kind  of  incentive  program  down  there  but  it  is  still  not  up 
to  par. 

A  guy  could  very  well  go  to  the  institution  and  if  he  did  not  get  on  a 
good-paying  job  that  he  could  make  some  money,  he  could  come 
out  dead  broke  and  have  nothing  to  show  for  his  services. 

I  will  give  you  an  example.  It  would  seem  to  me  like  in  the  Lorton 
print  shop  they  make  these  luminous  stickers  that  you  see  on  cars  go- 
ing into  Army  installations  that  identify  such  things  as  the  Engineer- 
ing Corps,  things  like  that.  This  is  big  business. 

They  make  a  tremendous  amount  of  money  but  the  remuneration 
the  guy  gets  for  providing  this  service  is  far  less  than  adequate. 

I  think  the  reason  they  have  the  institutions  do  it,  if  they  did  it  com- 
petitively on  the  open  market,  there  is  no  telling  how  much  money 
it  would  cost  the  various  services  to  get  these  emblems. 

So  areas  like  that — at  one  time  when  they  had  the  foundry  at  Lor- 
ton, the  guys  made  sewer  tops.  I  don't  know  the  cost  of  that  but  I  am 
sure  the  work  the  guy  did  in  making  that  sewer  top  was  not  adequate 
to  what  he  would  make  in  Baltimore  in  the  foundry. 

Mr.  CoNYERS.  This  situation  has  caused  some  inmates  to  ask  for  legal 
accounting  or  auditing  of  the  moneys  they  made  for  the  things  they 
did  so  they  could  get  some  idea  of  the  A-alue  of  the  work. 

I  have  one  or  two  other  questions.  Despite  an  Executive  Order,  have 
you  found  that  the  Federal  government  is  still  discriminating  against 
the  employment  of  people  who  have  been  incarcerated  or  hai-e  prison 
records?  In  Washington  that  would  be  extremely  important,  with  the 
high  percentage  of  Federal  employment  that  goes  on  here. 

Mr.  Yates.  You  see.  Congressman,  the  problem  is  hard  to  pin  down. 
There  are  ex-offenders  in  the  Federal  government. 

Recently  I  had  a  guy  in  my  house  that  had  employment  with  the 
Federal  government  prior  to  incarceration  and  he  got  his  job  back 
when  he  came  back  out. 

The  Federal  government  allows  the  guy  to  go  through  the  filling  out 
of  an  application,  taking  a  civil  service  test,  acquiring  his  ratine:  but  in 
the  end  it  boils  down  to  that  autonomous  personnel  officer.  How  do 
you  hold  a  personnel  officer  accountable  if  he  says,  "We  requested  from 
civil  service  the  top  three  people  and  we  got  three  people  whose  scores 
are  87,  87  and  89.  We  sat  down  in  a  personal  interview."  Then  the  per- 
sonnel officer  says,  "In  my  judgment  we  chose  the  better  one."  Of 
course,  it  just  happened  to  be  the  one  without  a  prison  record. 

Mr.  CoNYERS.  It  is  hard  to  locate  the  factor  of  discrimination  be- 
cause it  is  hidden? 

Mr.  Yates.  Yes,  it  is  easy  for  them  to  cloak  it  and  the  major  factor 
why  the  guy  wasn't  hired  is  because  of  his  criminal  record  but,  to  get 
that  statement  on  the  record,  you  knoAv  it  doesn't  get  on  there  as  well 
as  I  do.  It  just  doesn't  go  that  way. 

Mr.  CoNYERS.  Is  there_  any  point  in  raising  the  question  of  racism 
in  parole  hearings,  since  it  is  clear  that  racism  is  deeply  entrenched  in 
the  entire  prison  system  ? 
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Mr.  Yates.  My  experience  is  that  the  vast  majority  of  white  guys 
going  up  for  parole,  because  of  the  type  of  contacts  they  had,  because 
of  the  type  of  job  they  had,  like  they  went  out  on  parole  on  a  more 
regular  basis  than  black  guys. 

When  he  got  violated  for  doing  things  while  on  parole,  they  came 
back  and  went  out  in  a  matter  of  time,  a  year,  et  cetera.  There  is  no  ques- 
tion in  my  mind  that  racism  was  prevalent  because  of  the  fact  the 
board  is  comprised  of  five  people  with  only  one  black  man  on  the 
Board  to  vote.  The  way  they  operate  is  two  people  vote  for  you  to  one 
against. 

The  situation  now,  I  made  parole  in  1967,  I  can't  say  that  is  par- 
ticularly the  case  for  the  District  of  Columbia  now,  but  I  wouldn't 
hesitate  to  say  that  would  be  a  factor  if  the  parole  boards  in  the  States 
and  Federal  Parole  Board  are  made  up  of  more  white  people  on  the 
Board  than  black  people.  I  would  say  that  it  true  throughout  our  en- 
tire system  that  a  white  guy  has  an  edge  on  a  black  guy. 

Mr^  CoNYERS.  You  smnmed  it  up  very  adequately.  I  am  thinking 
how  we  can  correct  this,  not  only  in  terms  of  adding  black  members  to 
the  parole  boards,  but  to  make  sure  that  those  members  who  are  not 
black  bring  to  it  at  least  as  fair  a  disposition  toward  matters  of 
racism  as  possible.  I  am  not  at  all  sure  that  has  been  given  very  care- 
ful evaluation  in  the  past. 

Finally,  you  have  made  several  recommendations  concerning  the 
legislation,  which  I  am  very  glad  you  analyzed.  It  is  a  very  good 
analysis ;  I  think  you  raise  a  number  of  very  good  points. 

The  one  that  leads  to  my  comment  now  is  the  reconunendation  that 
we  reduce  the  time  of  the  initial  hearing  from  2  years  to  6  months.  I 
was  thinking  that  we  might  be  arbitrary  in  fixing  a  period  as  long  as 
2  years ;  we  might  be  able  to  work  out  language  that  is  more  flexible 
so  as  to  allow  some  discretion  within  the  Board  at  a  period  earlier  than 
2  years. 

We  might  not  want  to  come  out  and  state  "6  months,"  but  we  might 
want  to  say  that  they  would  have  some  reasonable  discretion  in  deter- 
mining that  point  when  a  person  would  be  eligible  for  review,  with- 
out us  trying  to  tell  them  what  month  or  what  year  that  would 
occur. 

I  have  not  thought  carefully  about  the  precise  framing  of  this  lan- 
guage. But  I  take  it  you  think  2  years  could  get  us  in  trouble;  we 
might  come  to  the  point  an  inmate  could  be  released  and  he  may  be 
sliding  downhill. 

Mr.  Yates.  Definitely.  The  2  years  is  what  happened  to  me,  the 
Board  denied  me  and  said  I  could  apply  in  2  years.  The  bill  indicates 
a  guy  can  have  another  year  after  the  initial  hearing  and  that  the 
time  frame  must  be  within  2  years. 

My  feeling  is,  I  thought  this  gave  the  Board  sentencing  powers  and 
a  wide  latitude.  I  can  see  if  the  Board  is  hearing  a  lot  of  people,  like 
it  would  be  increasingly  difficult  to  schedule  these  cases  and  they 
might  be  caught  in  a  logjam  and  a  guy  would  be  waiting  and  it  would 
be  2  years  before  he  got  another  shot. 

I  feel  it  would  be  mandatory  after  the  initial  hearing  that  a  guy 
should  have  the  right^to  reapply  again  in  6  months.  It  may  well  be 
that  if  the  guy  applied  in  6  months,  the  Board  could  say  nothing  has 
changed  in  your  situation  and  we  deny  your  request  for  a  new  hearing. 


182 

But  in  the  other  sense,  like  a  guy  would  have  to  wait  until  the  con- 
venience of  the  Board  before  he  could  receive  that  second  hearing. 

Mr.  CoNYERS.  That  is  right.  The  Board  might  state  reasons  for 
denial  and  there  could  be  some  change  m  his  attitude  or  whatever 
which  the  Board  was  looking  for  which  occurred  within  a  6-month's 
period  and  we  would  be  stopping  him  because  we  had  written  2 
years? 

Mr.  Yates.  Right. 

Mr.  CoNTERS.  I  think  you  make  a  very  good  point  and  I  thank  you 
very  much. 

After  we  have  heard  and  learned  so  much  about  prisons,  not  only 
from  the  parole  point  of  view  but  from  what  happens  after  sentenc- 
ing, it  is  reassuring  to  me  to  know  that  men  like  yourself  can  survive 
the  system  and  then  can  come,  additionally,  to  dedicate  themselves 
toward  not  only  helping  others  but,  indeed,  helping  the  Congress 
formulate  some  new  legislation  in  this  field. 

I  thank  you  very,  very  much  for  coming  here  today. 

Chairman  Kastenmeier.  On  behalf  of  the  subcommittee,  Mr.  Yates, 
we  appreciate  your  testimony. 

Mr.  Yates.  Thank  you. 

Mr.  Biestee.  Thank  you. 

Chairman  Kastenmeier.  Next  the  Chair  will  call  Petey  Greene. 

Mr.  Greene,  we  welcome  you. 

You  may  proceed  as  you  wish.  Do  you  have  a  statement  ? 

TESTIMONY  OF  PETEY  GREENE 

Mr.  Greene.  Thank  you,  Mr.  Congressman. 

I  have  no  statement.  Really  I  don't  need  a  statement  because  I 
groomed  Yates  in  putting  his  together. 

I  just  would  like,  having  been  incarcerated,  I  would  like  to  state 
my  point  of  view. 

No.  1,  I  thank  you  for  having  me  and.  No.  2,  I  want  you  to  know 
the  living  example,  to  show  one  place  where  putting  an  ex-offender 
on  the  Parole  Board  can  be  helpful. 

When  I  was  in  Lorton,  I  worked  in  the  library  and  Yates  was  my 
boss.  I  got  out  before  Yates  so,  when  Yates  got  out  on  the  street,  I  was 
already  working  and  hired  Yates  and  was  his  boss. 

But  I  knew  in  the  penitentiary  by  having  been  with  Yates  all  that 
time  and  discussing  things,  and  bemg  fortunate  enough  to  get  out 
and  having  some  insight,  when  Rudy  hit  the  streets  and  having  in- 
sight of  Rudy,  I  knew  I  would  hire  Rudy  because  he  would  be  an 
asset  to  me. 

I  introduced  Rudy  to  some  supervisors  of  mine  but  they  put  thumbs 
down  on  hiring  Rudy  without  even  talking  to  him.  So,  I  took  Rudy 
to  a  meeting  one  night  and  said  beforehand,  "Don't  you  say  nothing 
until  I  give  you  the  nod  and  then  you  get  up  and  start  talking." 

The  supervisors  were  there  and  they  had  put  thumbs  down  on 
Rudy.  The  question  came  out  on  penalties  and  reforms  and  I  gave 
Rudy  the  nod.  Rudy  stood  up  and  gave  his  opinions.  The  guys  that 
gave  me  the  thumbs  down  before  said,  "Who  is  that?"  I  said,  "That 
is  the  guy  you  wouldn't  hire." 

They  said,  "Have  him  in  the  office  tomorrow." 


183 

That  is  the  point:  reading  his  record,  not  taking  my  views,  they 
refused  to  hire  him.  But  by  me  bringing  Rudy  to  them  at  the  meet- 
ing, they  heai'd  liim,  so  they  hired  him. 

I  am  thankful  I  was  the  one  to  bring  Rudy  out  to  be  hired.  So 
much  for  that. 

I  went  to  the  penitentiary  for  armed  robbery.  I  shouldn't  have  got 
a  day.  My  record  shows  I  was  an  alcoholic  winehead  bum,  who  only 
wanted  to  get  money  to  support  my  wine  habit. 

I  had  been  busted  numerous  times  and  sent  to  the  workliouse  for 
being  dinink,  disorderly  and  drunk,  but  I  got  hooked  up  in  an  armed 
robbery.  I  really  stepped  over  in  the  twilight  zone.  This  was  really  bad, 
I  had  no  money  for  my  wine  habit ;  there  was  gonna  be  no  Christmas 
for  me. 

My  record  spoke  for  itself  but  society  gave  me  10  years. 

So  I  got  into  the  penitentiary.  I  had  been  in  there  before  but  when 
I  got  there  this  time  I  knew  I  had  a  10-year  sentence  and  I  had  to 
get  my  thinking  together — if  I  was  going  to  remain  in  there  10  years, 
become  a  part  of  that  institution,  or  come  out  and  try  to  be  a  self- 
sustaining  citizen.  So  I  had  to  make  book  on  what  I  was  going  to  do. 

First  I  checked  out  other  inmates  to  see  what  mob  I  was  going  to 
walk  with;  was  I  going  to  be  in  the  homosexual  group,  the  dope  guys, 
or  what  ?  After  looking  at  the  situation,  I  decided  to  be  a  renegade, 
to  walk  by  myself. 

You  can  become  branded.  If  me  and  Rudy  walk  together  and  e\-en 
if  we  don't  mess  with  each  other,  this  is  a  brand  they  put  on  you.  They 
never  see  you  do  anything,  they  just  see  you  together  and  you  are  man 
and  wife.  Guys  in  the  institution,  and  the  guards,  say  this  is  your 
man. 

I  decided  to  walk  by  myself  and  do  my  bit.  Knowing  how  it  was  to 
get  jobs  out  here,  I  didn't  do  like  Rudy,  I  didn't  get  into  any  programs, 
GED,  no  shops.  I  wasn't  going  into  the  foundry,  not  with  that  big 
fire.  I  wasn't  going  to  hurt  myself  in  the  penitentiary.  I  wasn't  going 
to  get  in  the  tag  shop ;  I  saw  a  man  get  his  hand  cut  off  in  there. 
I  wasn't  going  to  make  tags ;  the  only  place  you  make  tags  is  in  the 
penitentiary. 

I  got  myself  a  nice  soft  job  as  Rudy's  assistant  in  the  library.  Tlie 
only  person  giving  me  any  trouble  about  my  record  was  Mr.  Yates. 
The  guards  never  gave  me  no  trouble. 

I  became  educated  to  the  point  that  I  knew  this  was  where  I  didn't 
want  to  be — hearing  guys  talk  about  how  many  prostitutes  they  had 
on  the  street,  how  many  Cadillacs  they  drove,  how  much  money  they 
had  before,  but  they  couldn't  spend  $18  a  month,  like  me.  If  he  didn't 
have  a  prostitute,  nobody  came  to  visit  him,  not  his  mother. 

I  said  these  guys  are  living  in  a  fantasy  world.  Not  that  I  was  look- 
ing down  but  I  said  this  is  not  where  I  want  to  be.  I  didn't  want  any 
program  and  didn't  get  any. 

Wlien  I  went  up  to  the  parole  hearing,  I  had  never  had  a  disciplinary 
action,  I  never  got  busted,  I  had  a  clean  record.  Nothing  they  had 
taught  me  in  school  and  nothing  they  taught  me  in  church  had  taiiglit 
me  how  to  get  anything.  I  was  taught  in  the  Army :  you  do  the  right 
thing,  justice  prevails. 

^rlien  I  went  to  the  Parole  Board  with  no  black  marks  and  sat 
across  from  five  j^eople  who  knew  nothing  about  nothing  and  they 
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checked  my  record  and  they  told  me  the  reason  why  I  didn't  have  any 
confrontations  or  hadn't  got  into  trouble  was  that  I  was  slick  and  I 
was  institutionalized  and  I  was  jiving. 

I  couldn't  believe  this.  As  bad  as  I  wanted  to  get  out  and  the  good 
I  had  done,  they  told  me  "you  need  to  stay  here,  you  are  slick.  This 
is  why  you  haven't  got  into  any  trouble." 

So  I  was  denied.  I  wanted  to  go  off.  I  guess  you  gentlemen  can 
imagine  how  I  felt.  I  came  back  to  my  cell  and  Yates  was  there. 

You  don't  know  whether  you  are  going  to  make  parole.  They  tell 
you  on  Wednesday  you're  going  on  Thursday,  you  got  butterflies 
because  you  are  going  up.  You  go  on  Thursday  and  they  say  they  will 
call  you  back.  On  Friday  they  tell  you  you  are  denied.  The  wrinkles  in 
your  stomach  don't  show  but  they  are  there. 

On  Friday  when  I  was  denied,  I  cried.  I  wrote  my  mother  and  told 
her  I  wasn't  going  to  make  it. 

I  decided  to  just  get  into  prison  things  and  forget  all  the  goodness, 
but  I  was  fortunate  enough  to  have  an  old-hardened  criminal  there 
doing  30  years  who  sat  me  down  and  gave  me  counsel.  This  was  not  a 
custodial  officer,  not  a  counselor,  not  a  parole  officer,  but  an  old  dude 
doing  30  years. 

He  said,  "I  know  how  you  feel."  And  he  said,  "Boy,  you  been  doing 
too  good.  All  your  friends,  you  cut  them  loose  and  I  know  you  want 
to  get  back  with  them  now,  but  take  my  advice,  I  been  here  14  years." 
He  said,  "Keep  stepping  and  keep  doing  good,  man,  something  can 
happen." 

Tliis  was  a  criminal  talking  to  me ;  he  was  saying  things  to  me  my 
counselor  had  never  said  or  would  never  have  said.  He  was  saying 
things  to  me  a  guard  would  never  have  said. 

I  have  sent  him  money  since  I  have  been  out.  I  am  a  firm  believer 
one  good  turn  deserves  another. 

In  saying  that  about  the  Parole  Board,  I  read  the  bill  thoroughly, 
I  discussed  it  with  Yates.  I  don't  do  too  much  writing,  I  only  have  an 
8th  grade  education,  but  having  been  with  Rudy  and  Puggy,  who 
was  also  doing  20  years  with  us,  I  am  able  to  get  my  thinking  together. 
So  when  we  appear  before  organizations  such  as  this,  the  Congress 
and  other  people,  I  let  Rudy  take  care  of  all  the  academic  qualifica- 
tions and  deal  with  you  as  you  relate  back  and  forth  to  him  and 
I  give  it  to  you  from  the  raw  and  you  caught  it  straight  off  the  top 
of  my  head. 

When  I  made  parole  the  second  time,  I  conned  the  parole  board  to 
get  out  this  time.  When  I  went  back  to  regroup,  I  was  hostile  but 
I  didn't  fight  them.  I  made  plans,  figured  their  mode  of  operation. 
I  knew  I  would  make  parole  the  next  time. 

I  was  sitting  in  the  academic  school  where  they  had  made  me  the 
principal.  Eighth  grade  education,  I  was  the  principal  and  ^uys  used 
to  come  in  that  couldn't  read  and  write.  The  white  cat  in  charge 
couldn't  say  things  to  the  inmates  like  I  could.  Like  a  guy  would 
go  past,  I  would  say,  "Come  on  in  and  join  this  group."  He  would 
say,  "I  don't  want  to  come  in  there,  I  just  want  to  play  basketball." 

I  said,  "You  can't  read  and  write,  you  know  that.  You  stuck  up  a 
bank  and  this  bank  had  a  big  sign  on  it  saying,  'This  bank  is  guarded 
by  television  cameras.'  Yet  you  stuck  up  this  bank.  Now,  you're  home 
counting  the  money  and  yoii  look  up  and  there  you  are  on  television. 
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Now  you  come  on  in  and  learn  to  read  and  write  and  next  time  you 
go  to  stick  up  a  bank  you  can  read  the  sign,  and  if  it  says  they  got 
TV  cameras  in  there,  you  go  down  the  street  and  rob  the  next  one." 
And  he  comes  in. 

My  supervisor  could  never  have  talked  to  him  like  that. 

One  day  I  was  getting  my  papers  together  and  my  phone  rang. 
They  said,  "Get  over  here  quick,  Petey,  an  inmate  is  on  the  watertower 
threatening  to  jump  off  'cause  he  was  denied  parole." 

The  watertower  is  250  feet  in  the  air.  This  gentleman  had  been 
denied  parole,  not  given  any  reason  why  he  was  denied.  He  had  a 
wife  and  babies  and  they  denied.  IVhen  he  came  back  he  didn't  go  to 
the  dormitory.  Mr.  Don  Clements  was  the  director.  Everybody  was 
trying  to  get  this  guy  down.  They  called  me  and  I  went  over  to  talk  to 
the  guy.  Mr.  Clements  says,  "Petey,  we  tried  all  we  can  to  get  this  guy 
off  the  tower  and  he  won't  come  down.  He's  not  mad  with  us,  Petey." 

There  again,  the  parole  board  was  separate,  so  the  penitentiary 
people  were  saying,  "He  ain't  mad  with  us,  he's  mad  with  the  parole 
board." 

He  says,  "Can  you  help  us,  Petey?"  I  said,  "Well,  I  don't  want  no 
part  of  this;  if  he  jumped  off,  you'd  say  my  talking  made  him  jump." 

He  said,  "No,  no,  Petey,  we  won't  say  that."  They  kept  talking  to 
me  and  Mr.  Clements  said,  "For  my  sake,  Petey,  I  never  done  you 
wrong,  Petey,  so  for  my  sake  try  to  talk  to  him  and  get  him  to  come 
down." 

I  said,  "If  you  are  going  to  let  me  talk  to  him,  let  me  do  it  in  my  way, 
I  don't  want  no  assistance,  no  correction  officers." 

The  warden  turned  to  them  and  said,  "Back  up,  you  guys." 

For  one  minute  I  was  king. 

So,  I  talked  to  the  dude,  I  said,  "Come  on,  man,  what  you  doing  up 
there?" 

He  said,  "Petey,  that  you  ? " 

I  said,  "Yeah,  it's  me." 

He  said,  "They  denied  me  and  my  wife  is  out  there." 

I  said,  "Well,  if  you  jimip  off,  you  ain't  never  going  to  see  your 
wife.  Think  of  your  babies." 

He  said,  "If  I  come  down,  they  will  beat  me." 

They  said,  "We  ain't  gonna  beat  him,  just  tell  him  to  come  down." 

He  said,  well,  he  wanted  to  go  see  the  Commissioner  downtown. 

I  said,  "Well,  you  heard  what  he  said." 

They  said,  "Petey,  we  will  take  him  to  the  Commissioner." 

He  said,  "Tell  them  if  they  ain't  joking,  let  you  go  with  me." 

I  said,  "Well,  gentlemen,  you  heard  what  he  said." 

They  said,  "You  can  go  with  him,  Petey." 

I  said,  "Come  on  down,  man,  I'm  going  with  you." 

He  said  he's  scared. 

But  this  man  come  down,  I  talked  to  him  and  he  come  down.  Mr. 
Clements  put  him  in  his  car  and  he  took  us  to  Mr.  Duncan's  office. 
AYliile  we  are  there  the  guy's  wife  came. 

Mr.  Clements  said,  "Mr.  Commissioner,  I  want  to  tell  you  one  thing, 
we  can  be  thankful  Petey  was  there  and  we  got  him  to  talk  to  this 
man.  It  took  him  only  18  minutes  to  talk  him  down." 

What  Mr.  Clements  didn't  know  is  it  took  me  only  6  minutes  to  talk 
him  into  going  up  there.  You  see,  we  planned  this,  me  and  this  inmate. 
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No  other  inmates.  Rudy  can  verify  this.  We  planned  this.  I  knew  from 
my  rapport  with  the  penitentiary  how  the  hacks  think,  how  they 
thought  if  I  was  involved,  always  rapping  like  I  did  with  verbal  skills, 
that  they  would  call  me  and  that  was  what  they  done. 

When  we  took  care  of  the  business,  they  offered  me  a  year's  good 
time.  I  refused.  I  was  going  before  the  parole  board  next  week  and 
as  bad  as  they  were,  I  knew  the  parole  board  would  have  a  heart  and 
say,  "As  bad  as  he  is,  he  has  some  good,  he  stopped  this  man  from 
jumping." 

First  thing  they  said,  "You're  the  man  who  talked  this  guy  off  the 
tower." 

I  went  right  into  my  bag — I  said,  "I  was  so  glad  I  could  do  it,  so 
glad  I  could  help." 

You  see  all  the  right  things  I  did,  I  was  denied.  This  is  what  hap- 
pens in  a  penitentiary,  you  have  to  learn  to  con. 

An  inmate  wrote  a  poem,  he  wrote  it  sitting  in  his  jailhouse  cell. 
It  goes  like  this :  a  young  man  turned  loose  in  a  dormitory  with  all  these 
guys,  he  knows  he's  just  waiting  for  the  loss  of  his  manhood,  and  he 
accidentally  steps  on  a  guy's  heel — 

"You  apologize  for  stepping  on  the  back  of 

a  heel, 
You  may  be  introduced  to  a  piece  of 

cold  hard  steel." 

This  is  the  truth,  this  is  the  type  of  things  going  on  in  institutions ; 
step  on  the  dude's  heel  and  you  may  get  killed  because  he  is  mad 
because  he  has  been  denied  and  he  knows  a  white  boy  just  made  parole 
and  he,  the  white  boy,  had  done  a  harder  crime  than  this  black  man 
ever  committed. 

He  is  not  mad  with  the  dude  for  stepping  on  the  heel  but  he  is 
mad  with  the  parole  board  and  judges. 

You  wonder  why — people  tell  you,  "Petey,  I  have  done  worse  things 
than  you  but  I  didn't  get  caught." 

If  they  thought  I  was  doing  wrong,  I  didn't  get  caught  and  they 
say  I  was  jail  wise. 

I  would  like  to  submit  that  entire  poem  that  was  written  by  that 
inmate.  He  tells  it  just  like  it  is. 

Mr.  Kasten  MEIER.  We  will  be  happy  to  receive  it  and  it  will  be  made 
a  part  of  the  record. 

[See  Appendix  4.J 

Mr.  Greene.  You  prepared  a  beautiful  bill,  a  49-page  beauty  and  the 
mere  fact  guys  like  me  ajid  Yates  and  Puggy  are  allowed  to  come  in 
this  room  and  sit  before  you  and  make  statements  proves  that  some- 
body is  wrong  at  the  top  because  all  guys  ain't  bad. 

You  know,  I  wonder  when  people  are  going  to  realize  that  men  are 
human.  I  know,  Mr,  Congressman,  if  you  and  me  were  riding  on  the 
same  trolley  car  or  bus  and  got  into  a  conversation,  you  wouldn't  know 
whether  I  was  an  ex-convict  unless  I  told  you. 

I  also  am  not  going  to  let  you  or  no  other  power  structure  people 
stuff  it  down  my  throat  to  say  only  ex-cons  can  work  with  ex-cons. 
This  is  not  so.  I  go  along  with  saying  ex-cons  should  be  on  the  board, 
but  don't  tell  me  only  an  ex-con  can  work  with  an  ex-con.  If  this  is 
true,  a  dog  had  to  train  Lassie,  and  I  know  no  dog  had  to  train  Lassie. 
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Until  people  realize  we  are  all  human  and  have  a  heart  and  decide 
to  work  with  men  as  men,  then  the  parole  board  is  going  to  be  messed 
up,  the  penal  system  is  going  to  stay  messed  up. 

When  Mr.  Hardy  makes  a  move  to  say  he  will  try  to  make  a  demon- 
stration act  to  put  15  women  on  the  outside  but  working  inside,  then 
the  custodian  officers  say,  "We  want  to  go  on  record  saying  we  can't 
stop  Mr.  Hardy  from  doing  that  but  we  know  this  is  not  going  to  work." 
I  know  the  only  people  that  will  probably  be  mad  in  the  penitentiary 
would  be  the  homosexuals ;  they  would  probably  have  some  feedback 
about  this  but  I  know  the  custodian  officers'  statement  should  have 
read,  "We  are  going  to  aline  ourselves  along  with  the  director  to  see 
if  this  can  be  workable."  This  might  very  well  save  a  young  dude  from 
losing  his  manhood. 

The  first  time  I  was  introduced  into  the  penitentiary,  I  was  young 
and  I  was  pretty.  I  guess  I  must  have  looked  like  Diahann  Carroll. 
They  put  me  in  a^  place  called  E.  &  D.,  recei\^ng  and  discharging.  They 
put  you  all  in  together  and  a  guard  walks  out  and  says,  "Everybody 
in  here  take  off  all  your  clothes." 

You  are  all  in  one  small  room.  I  had  never  been  there  before.  I  am 
naked,  a  host  of  other  guys  are  standing  around  naked  and  guys  who 
haven't  been  out  in  4  or  5  years,  they  look  at  the  nakedness  of  young 
guys  like  women  and  they  drool  their  lips  like  vultures.  This  is  a  fact. 
i  once  talked  with  a  guy  who  never  had  a  real  relationship  with  a 
woman  until  he  was  25  years  old ;  when  he  came  out  in  the  street,  he 
continued  with  men. 

The  thing  that  saved  me,  my  father  was  doing  a  25-year  sentence  and 
he  was  a  big  man  in  the  system.  He  wasn't  in  the  jail  when  I  got  there, 
he  was  in  Alcatraz ;  but.  as  the  code  goes,  he  was  bad.  He  had  been  in 
Leavenworth.  The  code  went,  "That's  Kalph  Greene's  son,  don't 
bother  him." 

But  how  many  youngsters  have  no  daddy  in  the  penitentiary. 
Now,  there  should  be  more  probations.  Being  a  judge,  a  judge  can 
look  at  a  record  and  they  will  send  you  up  if  you  have  a  record.  That 
record  can  send  you  to  a  penitentiary.  I  am  skying  to  you,  why  can't 
judges  look  at  records  and  see  where  this  kid  needs  to  be. 

Why  can't  parole  board  members  make  tours,  not  together,  because 
we  know  when  you  make  a  tour  in  a  group,  inmates  know  that  this  is 
for  beauty,  this  is  for  demonstration.  ^Vhy  can't  you,  as  a  Congress- 
man, make  a  tour  by  yourself  without  it  being  known. 

You  know  on  Saturday  in  the  Army  they  have  an  inspection,  every- 
body knows  about  this  inspection,  the  bags  are  clean,  your  footlocker 
is  clean.  But  when  an  IG  pops  in  there  one  day,  nobody  knows  he  is 
coming,  bags  ain't  clean,  lockers  ain't  straight.  So  I  am  saying  there 
should  be  IG  inspection  bv  the  parole  board. 

Rudy  and  I  differ  on  this— I  did  this— but  we  differ  and  when  we 
do  we  get  it  together  because  we  are  fighting  for  the  same  things. 
We  were  in  a  correctional  conference  in  the  Shenandoah  Valley ;  we 
were  there  10  days  and  they  had  people  from  all  walks  of  life  there. 
They  had  guards,  they  had  little  old  ladies  from  civic  organizations, 
judges  and  other  organizations.  They  did  role  playing  and  psycho- 
drama.  I  don't  want  none  of  that,  I  wasn't  going  back  to  the 
penitentiary. 
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Kudy,  he  got  all  excited  about  the  psychiatric  stuff.  I  knew  when 
I  got  out  of  there  and  cut  my  television  off  at  11  o'clock,  I  wasn't  going 
back. 

They  had  a  parole  board  member  in  the  conference  who  denied  me 
the  time  I  went  up.  I  had  been  out  5  years.  The  conference  lasted  10 
days.  On  the  11th  day  they  had  a  big  assembly  and  I  was  to  give  the 
closing  address.  On  the  11th  day. 

That  Friday  night  my  parole  date  was  up.  I  was  off  parole.  I  had  no 
ties ;  for  the  first  time  in  my  life  I  was  through  with  the  penal  system. 
That  Friday  night  I  became  Petey  Greene. 

The  parole  man  that  denied  me  was  sitting  in  the  audience  and  my 
emotions  got  carried  away  and  I  made  my  opening  speech.  I  said 
words  to  the  effect: 

I  see  a  lot  of  you  people  together  here  saying  you  want  to  help  us  and  you 
say  you  want  to  help  us  in  the  counseling  session,  but  there  is  a  gentleman 
here  sitting  in  this  room  who  I  know  is  a  fake  and  shouldn't  be  here  bedause 
of  my  personal  experience  with  him. 

1  pointed  to  him  and  called  his  name,  singled  him  out  from  the  500 
people  and  talked  to  him  like  a  dog.  My  emotions  had  got  carried 
away.  He  dropped  his  head. 

After  it  was  over  Kudy  said,  "That  wasn't  right.  Petey,  you  shouldn't 
have  done  that." 

I  told  Rudy,  "You're  right."  But  Rudy  understood  why  I  did  this. 
He  said,  "Petey,  I  want  you  to  come  with  me  tonight  and  we  are  going 
to  get  a  letter  together ;  we  are  trying  to  get  money  for  this  halfway 
house."  Again,  this  is  penitentiary  talk.  "We  are  trying  to  get  money  to 
help  these  cats,  we  are  going  to  do  like  the  system."  He  says,  "This  man 
is  going  to  get  a  letter  of  apology  from  you.  You  say  you  are  straight- 
ened up,  you  have  to  act  like  other  people." 

At  first  I  didn't  want  to  write  it,  but  after  we  got  into  the  letter,  I 
said,  "Rudy,  you're  right."  And  I  went  on  with  it.  I  felt  like  writing 
the  letter. 

I  got  an  answer  from  the  parole  man.  He  said, 

Petey,  when  you  were  talking  to  me  in  that  room,  I  relived  the  day  I  was 
talking  to  you.  I  wondered  how  you  could  say  things  like  that  after  five  years. 
I  met  you  on  occasion  and  you  were  always  the  first  to  smile  and  have  your 
hand  out. 

That  is  the  way  of  the  ghetto,  that  is  the  way  you  survive ;  you  put 
your  hand  out  and  you  smile,  you  don't  let  your  enemy  know  where  you 
are  coming  from  and  you  can  handle  him.  He  is  no  longer  an  enemy  of 
mine,  unless  on  his  part. 

I  definitely  was  sorry.  I  cited  that  case  to  say  I  could  have  been  not 
as  strong  as  I  was.  Suppose  I  had  hit  him  or  suppose  I  had  a  pistol  and 
shot  him.  I  might  have  but  for  the  guys  like  Rudy  and  interested 
people  like  you  people  and  people  like  Mr.  Hardy  had  changed  my  way 
of  thinking  about  the  hostility  and  about  physical  violence.  So  I  was 
able  to  handle  tliat. 

I  have  been  helped  by  numerous  people  who  don't  have  police  rec- 
ords and  never  had  any  encounters  with  the  police.  Rudy  and  I  have  a 
little  lady  in  Southwest,  she  has  never  been  affiliated  with  no  ex-cons 
but  she  met  me  and  Rudy  and  invited  us  to  her  home.  She  saw  me  and 
Rudy  going  on  the  wrong  track,  this  lady,  she  counsels  us.  This  lady  is 
polished  but  she  will  smack  Rudy,  grab  me  by  the  back  of  my  neck. 
She  tells  us  she  sees  the  potential  in  us. 
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When  we  get  to  pouting  like  babies,  she  steps  in  and  intervenes. 
I  don't  say  the  parole  board  should  pat  us  on  our  backs  or  spank  us 
but  I  think  the  parole  board  people  should  take  stock  and  think  twice 
before  they  say  things  like  "denied"  and  tell  people  that  they  are  jail 
slick,  because  a  guy  is  going  to  get  rehabilitated  when  he  is  ready  to 
get  rehabilitated. 

I  am  not  going  to  advocate  all  guys  are  going  to  come  out  and  be 
Petey  Greene's  and  Rudy  Yates's.  There  are  good  judges  and  bad 
judges  on  the  bench.  Some  of  you  gentlemen  may  say  Petey  shouldn't 
have  been  up  here. 

This  system  has  made  me  believe  the  only  way  you  can  survive  in 
this  system  is  with  money  and  power  because  I  have  seen  things  hap- 
pen with  an  inmate  with  no  power  and  no  money  and  I  have  seen  good 
things  happen  to  inmates  with  power  and  money.  Things  like  Heidi 
Fletcher.  You  can't  tell  me  here  is  a  young  lady — and  I  am  not  advo- 
cating she  get  any  time — ^but  you  can't  tell  me  Heidi  Fletcher  can't  be 
hooked  up  in  this  thing,  together  with  some  others  and  then  she's 
shipped  to  California  so  fast,  just  22  blocks  from  her  home,  if  there 
wasn't  some  big  boy  at  the  top  that  pulled  the  strings. 
So  again,  that  leads  me  to  believe  in  power  and  money. 
I  am  a  working  citizen.  They  tax  me.  They  started  taking  a  new  tax 
called  FICA,  I  don't  Imow  what  it  is,  but  my  check  keeps  decreasing. 
I  work  every  day ;  I  put  people  on  hold,  like  you  people  put  people  on 
hold :  I  have  my  secretary  talk  to  other  secretaries.  I  am  goin^  to  buy  a 
Cadillac,  a  big  black  Cadillac.  People  say  Cadillacs  identify  black 
guys  with  dope.  Mr.  Nixon  has  four  or  five  Cadillacs  and  none  of  you 
would  say  Mr.  Nixon  sells  any  dope. 

I  have  two  children  I  am  raising,  a  boy  and  a  girl.  The  girl  may  end 
up  the  biggest  prostitute  in  the  world  and  the  boy  may  end  up  a  junkie 
but  my  conscience  will  be  clear.  I  will  give  them  the  insight  I  didn't 
get.  I  take  them  bowling,  and  lots  of  things,  and  I  sleep  good  at  night. 
I  like  to  testify  in  front  of  people  who  oppose  things  that  are  hap- 
pening, I  welcome  the  chance.  I  am  not  religious  but  I  thank  God  there 
are  Rudy  Yates's,  Petey  Greene's,  and  Puggy  Holmes's. 
I  am  through,  Jack. 

Mr.  Kastexmeier.  Thank  you  for  an  eloquent  statement,  Mr.  Greene, 
certainly  as  eloquent  as  any  we  have  had  before  us. 

I  don't  know  to  what  extent  this  bill  in  an  amended  or  other  form 
might  get  through,  but  this  subcommittee  is  well  disposed  toward  this 
reform.  I  do  think  it  will  get  through,  but  I  see  battles  ahead  and  we 
need  a  lot  of  help. 

I  hope  we  can  prove  you  wrong  that  power  and  money  are  the  only 
things  that  will  help  men  make  it.  To  the  extent  that  we  can  proce- 
durally go  against  so-called  power  and  money  being  the  determinants 
of  justice  in  America,  that  is  the  way  we  are  going  to  move. 

I  really  have  no  questions ;  I  think  you  made  a  magnificant  state- 
ment. 

The  gentleman  from  Michigan. 

Mr.  CoNYERS.  I  have  no  questions  either.  I  join  the  chairman  in  say- 
ing these  are  two  of  the  most  eloquent  statements  we  have  had. 

Now  that  I  reflect,  we  have  had  many  eloquent  statements  both  in- 
formally and  formally  in  trying  to  examine  the  need  for  prison  re- 
form. You  understand,  of  course,  this  is  the  first  piece  of  legislation  to 
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flow  from  the  subcommittee.  The  subcommittee  is  examining  the  entire 
subject. 

Those  of  us  sponsoring  the  bill  felt  this  might  be  a  less  difficult 
■way  to  get  into  a  very  difficult  subject.  It  doesn't  make  the  prisons 
more  habitable ;  it  doesn't  lead  the  United  States  to  meeting  minimum 
standards  set  by  the  United  Nations  Conference.  It  won't  take  the 
oppression,  the  brutalizing,  dehumanizing  aspects  out  of  prison  life 
that  you  know  so  much  about.  But  I  think  our  coming  together  does 
mark  a  very  important  part  of  the  social  progress  that  is  necessary  in 
this  country  because  I  think  the  very  examination  of  this  subject  is 
very,  very  long  overdue.  But  of  course,  society  turns  away  from  that 
which  is  most  embarrassing  to  it,  and  I  doubt  if  anything  is  more 
embarrassing  to  our  system  than  what  we  do  to  people  we  find  have 
violated  our  laws. 

What  you  are  doing  is  as  important  as  what  we  are  doing  because 
to  the  extent  that  you  can  snatch  people  out  and  save  them  from  what 
can  ordinarily  happen  to  them  is  probably  more  than  we  can  do  at  this 
point.  We  can  begin  only  in  makmg  public  what  is  wrong  in  the  sys- 
tem. So  I  feel  your  efforts  and  ours  are  joined  together  in  a  very,  very 
important  way. 

I  see  a  very  deep  and  meaningful  relationship  between  them.  You 
have  done  too  much  good  for  me  to  encourage  you  on ;  you  have  been 
working  in  this  field  long  before  I  even  began  to  think  of  it  seriously, 
even  when  I  was  a  practicing  attorney.  But  I  am  encouraged  that  there 
are  people  who  can  survive  the  system,  notwithstanding  all  of  its  bad 
effects,  and  in  that  sense  you  stand  as  an  example  not  only  for  those 
behind  bars,  but  those  of  us  in  society  who  want  to  try  to  change  the 
system.  I  thank  you  very  much  for  coming  here  this  morning. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania  ? 

Mr.  BiESTER.  I  really  can't  add  anything  to  what  my  colleagues  have 
already  said.  I  think  you  have  a  forceful  statement.  As  I  sat  here 
listening  to  it,  I  felt  a  very  high  degree  of  frustration  in  knowing  as 
I  do  the  attitudes  and  thoughts  of  all  the  men  who  sit  on  this  side 
of  the  table  and  how  important  it  was  that  that  statement  in  its  totality 
fortify  the  concerns  that  are  felt  here,  but  also  how  frustrating  it  is 
that  many  of  those  to  whom  these  concerns  are  most  important  will  not 
have  a  chance  of  hearing  the  statement  you  made  here  this  morning. 

I  must  confess  to  a  certain  feeling  of  frustration  as  I  feel  what 
a  shame  it  is  that  with  all  the  vast  panoply  of  communications  media 
we  have  in  this  society  of  ours,  the  profound  and  obvious  message 
you  have  given  just  isn't  being  heard. 

Mr.  Greene.  Yes.  I  would  like  to  add  I  have  a  radio  show  that  comes 
on  from  6  to  7  called  Eapping  With  Petey  Greene.  It  comes  on  on 
Sunday,  it's  a  talk  show.  Many  prisoners  call,  people  call.  Some  eve- 
ning when  you  are  in  your  den  relaxing,  turn  it  on.  This  is  some  of  the 
people  that  call  me .  Thank  you. 

Mr.  Kastenmeier.  Thank  you  both,  we  were  happy  to  hear  you  both. 
Good  luck  to  you. 

The  subcommittee  accordingly  will  stand  adjourned  until  Wednes- 
day morning  next,  at  10  o'clock,  at  which  time  we  will  receive  testi- 
monv  on  the  question  of  the  death  penalty  in  America. 

(Whereupon,  at  12  noon,  the  committee  adjourned,  subject  to  call 
of  the  Chair.) 
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House  of  Representatives, 
Subcommittee  No.  3  of  the 
ck>mmittee  on  the  judiciart, 

Washington^  D.C. 

The  subcommittee  met  at  10:15  a.m.,  pursuant  to  recess,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier, 
chairman,  presiding. 

Present:  Representatives  Kastenmeier,  Railsback,  Biester,  and 
Coughlin. 

Staff  members  present:  Howard  Eglit,  corrections  counsel,  and 
Thomas  Mooney,  associate  counsel. 

Mr.  Kasten:meier.  The  subcommittee  will  come  to  order  this  morn- 
ing for  the  purpose  of  continuing  our  hearings  on  the  subject  of 
parole. 

Our  first  witness  this  morning  as  we  start  to  address  parole  from  the 
perspective  of  those  who  have  studied  it,  clinically  and  otherwise, 
is  Professor  Robert  O.  Dawson  of  the  University  of  Texas  Law  School. 
Professor  Dawson  is  the  author  of  several  publications  on  the  subject. 
One  of  these  is  an  article  which  appeared  in  the  June,  1966  issue^  of 
the  Washington  University  Law  Quarterly,  entitled  "The  Decision 
To  Grant  or  Deny  Parole :  A  Study  of  Parole  Criteria  in  Law  and 
Practice."  [See  Appendix  5.]  Professor  Dawson  is  also  a  former  con- 
sultant to  the  Joint  Commission  on  Correctional  Manpower  and 
Training. 

Professor  Dawson,  you  are  most  welcome  this  morning.  Your  pre- 
pared statement  will  be  included  in  the  record. 

(Professor  Dawson's  prepared  statement  appears  at  p.  709.) 

TESTIMONY  OF  PKOFESSOE  HOBERT  0.  DAWSON,  UNIVERSITY  OF 

TEXAS  LAW  SCHOOL 

Mr.  Dawson.  Thank  you,  Mr.  Chairman.  I  think  this  is  a  very  op- 
portune time.  I  sense,  from  reading  particularly  legal  sources,  that 
this  is  a  year  and  a  time  of  great  change  in  parole,  at  least  the  case  law 
would  so  indicate,  and  certainly  change  is  necessary.  I  think  every- 
one would  agree  to  that. 

I  have  read  the  bill,  H.R.  13118,  and  I  have  some  comments  to  make 
about  the  bill,  but  first  I  would  like  to  discuss  with  the  committee  what 
I  think  is  the  most  basic  change  that  is  needed  in  the  parole  system, 
and  this  is  not  really  a  change  that  one  enacts  in  the  law  in  a  single 
statute  at  least,  but  a  change  in  our  conception  of  what  parole  is  all 
about. 
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First,  I  want  to  discuss  very  briefly  what  our  traditional  concep- 
tions of  parole  have  been,  and  then  I  will  propose  a  different  concep- 
tion, one  that  I  think  comes  close  to  reality  and  would  be  preferable. 

Anyone  familiar  with  parole  knows  that  there  have  been  three  major 
conceptions  of  parole  in  our  history.  First,  in  terms  of  time  at  least, 
parole  has  been  regarded  as  being  an  act  of  grace  toward  the  convicted 
offender.  A  prisoner,  therefore,  has  no  right  to  parole;  parole  is  a 
privilege. 

He  has  not  even  a  legally  enforceable  expectation  that  his  appli- 
cation for  parole  will  receive  careful  and  impartial  consideration. 
He  should  be  grateful  if  he  is  released  on  parole,  and  he  should  ac- 
cept his  fate  quietly  if  he  is  not. 

Parole,  then,  in  this  conception  is  a  conditional  pardon  and  merely 
another  form  of  executive  clemency.  This  notion  of  parole  has  been 
rejected,  by  all  thoughtful  commentators  I  have  come  m  contact  with, 
mainly  on  the  ground  that  parole  is  an  integral  part  of  the  correc- 
tional process  and  not  merely  an  occasional  exercise  of  the  sover- 
eign's power  to  forgive. 

Vestiges  of  this  act-of-grace  concept  remain,  however,  in  those 
jurisdictions  such  as  Texas,  in  which  release  on  parole  must  be  ap- 
proved by  the  Governor.  The  idea  is  that  parole  is  another  form  of 
clemency. 

A  second  concept  of  parole  that  has  prevailed  at  times  in  history 
is  that  parole  is  a  contract  or  agreement  between  the  inmate  and  the 
State.  This  concept  has  been  used  by  courts  and  others  to  justify  un- 
usually harsh  parole  conditions  and  summary  revocation  procedures. 

How  can  the  parolee  complain  since  he  signed  a  form  agreeing 
to  those  conditions  and  procedures?  This  concept,  too,  has  been  re- 
jected by  thoughtful  commentators.  If  there  ever  was  a  one-sided 
"contract"  entered  into  by  parties  with  unequal  bargaining  power  in 
which  one  side  is  coerced  into  agreement  it  is  the  parole  "contract." 

Vestiges  of  this  concept  remain  also.  Parole  conditions  are  usually 
reduced  to  writing  and  contained  in  a  "parole  agreement"  which  the 
inmate  must  sign  to  gain  his  release.  The  "agreement"  contains  num- 
erous promises  by  the  inmate-parolee,  but  is  notably  lacking  in  prom- 
ises by  the  State. 

It  will  not,  for  example,  contain  promises  of  assistance  by  a  skilled, 
sensitive  parole  officer  with  a  realistic  caseload,  nor  will  it  contain 
promises  of  fair  and  careful  treatment  should  the  question  of  parole 
revocation  arise. 

The  third  conception  of  parole  that  has  prevailed  in  our  history  is 
that  parole  is  merely  another  form  of  correctional  treatment,  one  in 
a  continuum  of  treatment  modalities  that  in  total  permit  society  to 
intervene  in  the  personality  and  environment  of  the  offender  in  order 
to  rehabilitate  him. 

The  model  for  this  concept  of  parole  is  the  medical  model  of  treat- 
ment and,  more  particularly,  the  psychiatric  model.  The  members 
of  the  parole  board  and  the  parole  field  staff  are  regarded  primarily 
as  treat ers,  as  persons  making  quasi-medical  judgments  about  what 
should  be  done  to  eliminate  those  facets  of  the  offender's  personality 
that  caused  him  to  commit  crime. 

The  parole  determination  hearing  becomes  an  interview,  much  like 
that  a  doctor  would  have  in  his  office  with  a  patient.  Whether  to  re- 
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lease  or  not  becomes  a  treatment  decision,  like  whether  to  prescribe 
a  particular  drug. 

The  treatment  decision  is  a  clinical  judgment,  which  means,  I 
gather,  that  it  is  somehow  unfair  to  expect  tlie  treater  to  articulate 
the  reasons  for  his  decision  with  any  kind  of  precision. 

Parole  revocation  is  simply  changing  the  course  of  treatment  when 
that  originally  chosen  has  proven  less  than  totally  efficacious. 

Unfortunately,  in  my  judgment,  this  conception  of  parole  has  not 
been  rejected.  I  would  guess  it  is  the  dominant  concept  today,  par- 
ticularly among  those  who  work  in  the  field.  When  a  person  says 
that  the  function  of  the  parole  board  is  to  predict  recidivism  and 
make  its  decisions  accordingly,  he  is  affirming  the  medical  model. 

When  he  says  that  virtually  unlimited  discretion  is  necessary  for 
proper  parole  decisionmaking,  I  also  suspect  he  is  consciously  or  un- 
consciously accepting  the  medical  model  of  parole. 

What  is  wrong  with  the  medical  model  of  parole  ?  First,  it  has  been 
used  to  justify  almost  unlimited  discretion  in  parole  decisionmaking 
and  we  should  always  be  reluctant  to  give  such  power  to  any  individual 
or  group  of  individuals,  no  matter  what  their  claim  to  expertise. 

But,  more  importantly,  the  medical  model  simply  does  not  comport 
with  reality.  It  is  true  that  the  parole  board  is  concerned  with  pre- 
dicting recidivism  in  making  the  parole  release  decision.  But  many, 
many  other  considerations  are  taken  into  account  and  they  have  noth- 
ing to  do  with  whether    the  inmate  will  cormnit  crime  if  released. 

Let  me  give  you  some  examples  of  those ;  they  are  taken  from  my 
book  dealing  with  parole  release  criteria. 

Parole  is  frequently  granted  despite  the  board's  judgment  that  the 
inmate  is  likely  to  commit  crime  after  release.  When  the  board  paroles 
an  alcoholic  check  forger,  for  example,  it  surely  must  know  that 
the  chances  of  recidivism  are  quite  high ;  yet,  he  is  released,  and  why  ? 
Because  his  offense  is  a  relatively  harmless  one. 

"When  an  inmate  is  approaching  the  date  when  he  must  be  released 
from  prison,  he  may  be  paroled  simply  to  provide  a  longer  period 
of  supervision  than  that  provided  under  mandatory  conditional  re- 
lease laws,  yet  in  many  of  these  cases  the  board  strongly  believes 
the  inmate  will  recidivate.  Parole  seems  to  be  the  best  of  a  choice 
between  competing  evils. 

When  an  inmate  has  served  an  extremely  long  term,  he  may  be 
paroled  simply  because  in  the  judgment  of  the  board  he  has  suffered 
enough  for  his  offense,  despite  the  complete  absence  of  evidence  of 
rehabilitation. 

Also,  it  is  not  unknown  for  parole  to  be  granted  to  an  inmate  be- 
cause he  performed  some  particularly  important  service  for  the  prison, 
such  as  giving  information  that  foiled  an  escape  plan  or  prevented  a 
riot. 

Conversely,  parole  is  also  frequently  denied  despite  the  judgment  of 
the  board  that  the  inmate  is  unlikely  to  recidivate — that  is,  to  commit 
a  new  crime,  if  released.  If  the  inmate  committed  a  particularlv  serious 
offense,  one  involving  violence  or  death,  he  is  likely  to  be  kept  in  prison 
for  a  lono;  time,  no  matter  how  bright  his  prospects  are  for  going 
straight  if  released. 

Parole  is  also  deferred  to  support  the  prison  disciplinary  regime — 
to  punish  an  inmate  for  breach  of  the  prison  conduct  rules.  Some 
boards  refuse  to  parole  short-term  inmates  until  they  have  served  an 
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ill-defined  minimum  period  of  time — service  of  such  a  period  is 
thought  necessary  to  justify  the  risks  to  the  Board's  public  image  that 
any  decision  to  parole  entails. 

Finally,  parole  to  an  excellent  prospect  is  sometimes  denied  when 
to  release  would  subject  the  parole  board  to  extensive  public  criticism 
because  of  great  public  interest  in  the  case  or  because  release  would 
inevitably  kad  to  suspicions  of  favoritism,  or  worse. 

To  detail  these  considerations  that  go  beyond  predicting  recidivism 
or  beyond  the  prognostic  judgment  that  parole  boards  are  commonly 
thought  to  make  is  neither  to  justify  nor  condemn  these  considerations. 
The  point  is  simply  they  do  influence  the  decision,  that  there  is  prob- 
ably no  way  of  eliminating  them,  even  if  we  wanted  to,  and,  most  im- 
portantly, that  they  have  nothing  to  do  with  the  quasi-psychiatric 
judgments  upon  which,  according  to  the  medical  model,  the  parole  de- 
cision is  supposed  to  rest. 

To  the  extent  that  such  considerations  as  those  I  have  mentioned 
enter  into  parole  release  decisionmaking,  and  I  believe  the  extent  is 
great,  there  can  be  no  claim  of  expertise  on  the  part  of  the 
decisionmaker. 

If  the  medical  conception  of  parole  is  inadequate,  as  I  firmly  believe 
it  is,  with  what  should  it  be  replaced  ?  How  should  we  view  parole  ? 
Wliere  should  we  look  for  ideas  with  which  to  understand  this  strange 
being  ? 

If  parole  is  not  an  act  of  sovereign  grace,  not  a  contract  between  an 
individual  and  the  State,  and  not  a  medical  treatment  decision,  then 
what  is  it  ? 

My  answer  to  this  is  very  simple:  parole  is  merely  deferred  sen- 
tencing. Instead  of  determining  how  long  an  offender  will  remain  in 
prison  at  the  time  he  is  sentenced,  we  make  part  of  that  determination 
in  the  form  of  a  judicially  selected  sentence  and  we  postpone  the 
decision  on  the  actual  release  date  until  later. 

When  the  Parole  Board  decides  to  release  an  inmate  it  is  making 
exactly  the  same  kind  of  decision  the  trial  judge  made  when  he  sen- 
tenced the  very  same  person.  It  takes  into  account  the  same  broad 
range  of  considerations  that  influenced  the  trial  judge  in  his  sentencing 
decision. 

The  only  difference  is  that  we  obscure  this  truth  by  clothing  the 
parole  decision  in  language  of  treatment  and  administrative  determi- 
nations when  what  the  board  is  really  doing  is  sentencing  the  inmate. 

The  parole  decision,  like  the  judicial  sentencing  decision,  depends 
more  upon  questions  of  basic  human  value — for  example,  how  serious 
forgery  of  a  check  is,  toward  which  no  person  can  claim  real  exper- 
tise— ^than  upon  clinical  judgments  and  treatment  considerations. 

I  think  next  we  should  examine  what  happens  to  our  view  of  parole 
when  we  discard  notions  of  quasi-medical  decisionmaking  and  frankly 
acknowledge  that  parole  board  members  are  judges  who  sit  in  a  spe- 
cialized administrative  tribunal  rather  than  in  a  court  of  general  trial 
jurisdiction. 

It  seems  to  me  there  are  at  least  four  major  consequences  of  sub- 
stituting the  judicial  for  the  medical  model  of  parole  release 
decisionmaking. 

First,  there  should  be  greater  concern  over  the  accuracy  of  factual 
determinations  that  enter  into  the  parole  decision.  Under  the  medical* 
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model,  we  obscure  the  fact  that  factual  determinations  are  really  being 
made  because  the  decision  is  supposed  to  be  a  clinical  judgment  based 
upon  an  interview  with  the  patient  and  ought  not  to  depend  upon  mun- 
dane historical  facts,  such  as  whether  a  weapon  was  used  in  a  grocery 
store  robbery  when  the  inmate  was  permitted  to  plead  guilty  to  un- 
armed robbery. 

In  reality,  of  course,  parole  decisions  have  always  depended  upon 
the  board's  view  of  a  whole  range  of  historical  facts.  Under  the  judi- 
cial model,  we  recognize  that  certain  procedural  protections,  such  as 
notice,  hearing,  and  counsel  are  needed  to  assure  accuracy  of  factual 
determinations.  Accepting  the  deferred  sentencing  model  for  parole 
should  lead  to  similar  conclusions. 

Here  I  would  like  to  add  that  the  same  procedural  protections  are 
also  more  apparent,  if  you  accept  the  judicial  notion  of  parole  deci- 
sionmaking, because  you  then  accept  the  idea  that  of  much  of  what  goes 
into  the  parole  decision  is  not  a  mystical  kind  of  expertise,  but  one 
human  being  making  what  really,  when  you  get  down  to  it,  amounts 
to  a  moral  judgment  about  another  human  being,  and  fairness  dic- 
tates giving  the  subject  of  that  decision  a  chance  to  influence  the  de- 
cisionmaker. He,  in  a  sense,  is  as  competent  to  participate  in  this 
decision  as  is  the  parole  board. 

The  second  implication  is  we  should  have  greater  concern  with  elim- 
inating unnecessary  discretion  in  parole  decisionmaking.  We  are  used 
to  imposing  restrictions  upon  the  discretion  of  trial  judges,  but  less 
accustomed  to  doing  so  upon  the  supposed  clinical  judgments  of  parole 
board  members.  Perhaps  we  should  consider  eliminating  discretion  to 
deny  parole  in  certain  categories  of  cases. 

We  might,  for  example,  mandate  release  eligibility  of  the  nonsup- 
port  offender,  the  bad-check  passer,  and  similar  comparatively  minor 
offenders.  My  point  in  raising  this  is  simply  that  accepting  the  fact 
that  parole  is  sentencing  opens  up  the  possibilities  of  requiring  re- 
lease in  certain  situations,  possibilities  that  are  obscured  imder  the 
medical  model. 

Third,  there  should  be  greater  concern  with  legal  standards  to  guide 
that  parole  discretion  which  is  necessary.  When  trial  judges  are  given 
discretion  there  are  sometimes  guidelines  to  assist  them  in  exercising 
that  discretion  in  the  form  of  statements  in  appellate  opinions  aboiit 
the  preferred  method  of  proceeding  or  the  better  practice.  This  is 
certainly  possible  in  guiding  discretion  in  parole  decisionmaking.  More 
adequate  statutory  standards  are  also  possible,  since  the  legislature 
has,  in  my  judgment,  just  as  much  expertise  in  this  matter  as  the  parole 
board  does. 

Fourth,  there  should  be  greater  concern  witti  review  of  parole  deci- 
sions. Most  judicial  decisions,  even  those  based  on  the  trial  judge's  dis- 
cretion, are  open  to  review  in  the  courts  through  appeal  and  various 
extraordinary  writs. 

There  is  no  reason  why  the  jud^ents  that  underlie  the  parole  de- 
cision should  not  similarly  be  subject  to  such  review.  Accepting  the 
sentencing  model  opens  up  that  possibility,  as  witnessed  by  the  increas- 
ing number  of  States  now  providing  for  appellate  court  review  of 
trial  court  sentencing  decisions.  And  yet  what  the  appellate  courts 
are  really  reviewing  is  only  the  first  half  of  the  sentence.  The  second 
half  of  the  sentence — what  we  (!all  the  parole  decision — receives  no 
similar  kind  of  review. 
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I  have  some  specific  recommendations  I  would  like  to  make  about  the 
bill,  H.R.  13118.  The  first  is  it  seems  to  me  it  is  terribly  important  to 
get  from  the  trial  judge  who  makes  the  first  half  of  the  sentencing  de- 
cision some  explaij.'ition  for  why  he  exercised  his  discretion  in  the  man- 
ner in  which  he  di*  I  - 

There  is  no  doubt  that  the  parole  boards  are  influenced  in  their  re- 
lease decisionmaking  by  the  length  of  the  prison  sentence.  Tliis  is  espe- 
cially true  when,  as  in  the  Federal  system,  the  trial  judge  exercises 
great  discretion  in  selecting  the  length  of  the  prison  sentence. 

Since  parole  is  nothing  but  deferred  sentencing,  it  is  understandable 
why  the  Parole  Board  is  vitally  interested  in  the  reasons  behind  se- 
lection of  the  initial  or  tentative  sentence  by  the  trial  judge. 

Ideally,  the  trial  judge  in  selecting  the  length  of  the  prison  sentence 
and  the  Parole  Board  in  releasing  an  inmate  sentenced  should  func- 
tion as  a  system  of  checks  and  balances  through  a  sharing  of  power 
between  two  independent  agencies,  each  agency  limiting  the  power 
and  discretion  of  the  other. 

For  such  a  system  to  work  properly,  however,  communication  is  es- 
sential. In  practice,  there  is  little,  if  any,  communication  between  the 
sentencing  court  and  Parole  Board.  Several  methods  have  been  de\dsed 
to  remedy  this  serious  defect:  trial  judges  are  frequently  asked  for 
their  recommendations  concerning  the  release  of  inmates  sentenced  by 
them. 

"\^nien  the  request  is  made  by  the  Parole  Board  shortly  before  the  re- 
lease decision  is  made,  as  is  commonly  the  case,  the  most  usual  re- 
sponse by  the  trial  judiciary  is  to  ignore  the  request,  and  for  some  very 
good  reasons. 

At  least  a  year  has  passed  since  the  trial  judge  selected  the  sentence. 
To  respond  to  the  Parole  Board's  request  for  a  release  recommenda- 
tion, he  must  refresh  his  recollection  about  the  case.  Chances  are,  par- 
ticularly if  he  is  an  urban  trial  judge,  he  has  dealt  with  many,  many 
cases  since  sentencing  the  inmate. 

He  must  search  through  his  files  and  try  to  reconstruct  his  feelings 
about  the  case,  a  very  difficult  task  even  under  the  best  of  circum- 
stances. 

It  is.  therefore,  understandable  why  he  usually  just  ignores  the  re- 
quest. In  some  jurisdictions,  the  trial  judge  is  asked  to  make  a  parole 
recommendation  at  the  time  of  sentencing.  This  request  is  easier  to 
comply  with  than  one  made  at  the  time  of  the  parole  release  decision, 
but  the  value  of  the  recommendation,  I  think,  is  limited. 

The  reason  for  that  is  that  the  Parole  Board  is  not  so  much  inter- 
ested in  the  judge's  feelings  about  when  the  inmate  should  be  paroled — 
after  all.  that  is  the  Board's  job — ^but  is  vitally  interested  in  why  the 
trial  judge  selected  the  sentence  he  did;  why  did  he  impose  what 
seems  an  unduly  long  sentence?  Is  it  because  something  about  the 
case  that  the  Board  should  know  Dersuaded  the  judge  that  the  defend- 
ant should  be  kept  in  prison  for  a  long  time  ? 

Or  was  the  judge  simplv  tryine;  to  give  the  Parole  Board  leeway  in 
releasing  the  inmate?  Perhaps  it  was  because  the  trial  judge  thought 
the  defendant  could  benefit  from  an  extensive  parole  supervision  pe- 
riod and  selected  a  hie:h  maximum  sentence  to  achieve  that  objective. 

The  point  is  that  the  Parole  Board  is  vitally  interested  in  this  mat- 
ter, but  is  left  in  the  dark  regarding  it. 
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I  propose  the  following  system.  At  the  time  of  sentencing,  the  trial 
judge  should  be  required  to  state  on  the  record  the  reasons  for  select- 
ing the  sentence  imposed.  The  trial  judge  should  keep  in  mind  that  he 
is  talking  to  the  Pai'ole  Board  as  well  as  to  the  persons  in  court  be- 
fore him.  The  law  should  then  require  that  the  portion  of  the  record 
containing  the  trial  judge's  sentence  explanation  immediately  be  tran- 
scribed and  a  copy  sent  to  the  Bureau  of  Prisons,  for  its  use  in  classi- 
fication and  treatment  programing,  and  in  addition,  a  copy  sent  to  the 
board  of  parole  for  its  use  in  making  the  parole  release  decision. 

Shortly  before  the  inmate  receives  his  parole  release  hearing,  the 
trial  court's  sentence  explanation  should  be  returned  to  him  and  he 
should  be  requested  to  inform  the  Board  whether  he  has  since  changed 
his  mind  about  the  case. 

If  he  does  not  respond  to  that  request,  the  Board  should  assume  that 
the  sentence  explanation  made  at  the  time  the  sentence  was  imposed 
still  reflects  the  judge's  feelings.  This  system,  I  think,  should  remove 
the  guesswork  from  interpreting  the  trial  court's  sentence  and  make 
this  important  system  of  checks  and  balances  a  truly  effective  one. 

My  second  recommendation  about  the  bill  is  that  the  bill  should 
authorize  a  short  release  deferral  for  disciplinary  breach.  Section  4205 
of  the  bill  requires  the  release  of  an  inmate  on  parole  unless  the^'^  '- 
reason  to  believe  that  he  will  commit  a  criminal  offense  or  violate  the 
conditions  of  parole  if  released. 

I  think  this  is  a  very  good  approach  to  parole  decisionmaking.  It 
follows  the  recommendation  of  the  Model  Penal  Code.  There  should 
be  a  presumption  of  release  on  parole  of  eligible  inmates  and  the  Board 
should  be  required  to  justify  deferring  release.  One  troublesome  fea- 
ture of  the  section,  however,  is  the  failure  to  recognize  the  important 
role  of  parole  in  the  process  of  keeping  good  order  in  the  correctional 
institution. 

Prisons  all  have  disciplinary  regulations  and  sanctions  that  are  im- 
posed for  breach  of  those  regulations.  Privileges  can  be  suspended, 
changes  can  be  made  in  work  or  living  assignments,  solitary  confine- 
ment can  be  imposed,  good  time  can  be  withheld  or  forfeited,  and  the 
inmate  can  be  transferred  to  a  less  desirable  institution. 

I  am  not  persuaded,  however,  that  these  measures  are  sufficient  to  in- 
sure control,  particularly  in  an  unstable  inmate  population.  In  par- 
ticular, the  time  when  an  inmate  is  being  considered  for  parole  is  a 
stressful  one  for  him,  and  perhaps  more  controls  than  usual  are  needed 
over  him. 

In  short,  I  believe  there  are  situations  in  which  the  parole  decision 
must  be  used  to  reinforce  prison  discipline  regulations.  I  come  to  this 
conclusion  reluctantly. 

What  good  does  it  do  to  suspend  privileges  or  impose  a  term  in  soli- 
tary confinement  if  the  inmate  knows  he  will  be  released  on  parole  in 
a  short  time  ?  There  is  very  little  the  institution  can  do  to  exercise  ef- 
fective control  over  him. 

On  the  other  hand,  I  am  not  advocating  that  the  Parole  Board  be 
permitted  to  deny  parole  altogether  or  postpone  it  for  several  months 
or  a  year  in  response  to  a  serious  breach  of  discipline  by  a  parole  appli- 
cant! I  do  believe,  however,  that  it  is  worthwhile  to  consider  authoriz- 
ing the  Parole  Board  to  defer  release  on  parole  for  a  short  period  of 
time,  not  in  excess  of  30  days,  for  example,  in  response  to  a  recent,  seri- 
ous breach  of  prison  discipline. 
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It  can  be  argued,  I  suppose,  that  such  a  breach  is  evidence  that  the 
inmate  lacks  the  necessary  self-control  to  avoid  violation  of  the  law 
and  of  parole  conditions  if  released  on  parole.  But  I  would  prefer  to 
approach  this  problem  directly,  rather  than  by  a  doubtful  inference, 
and  simply  recognize  that  a  short  release  deferral  is  needed  in  some 
cases  to  maintain  order  in  the  prison. 

This  approach  at  least  has  the  advantage  of  limiting  the  sanction 
of  parole  deferral  as  a  response  to  breach  of  prison  discipline ;  not  to 
recognize  the  problem  is  to  impose  no  limits.  Again,  I  am  talking  about 
a  very  short  period  of  deferral. 

My  third  recommendation  is  to  require  counseling  upon  parole  de- 
nial. As  I  read  the  bill,  if  the  Parole  Board  authorizes  it,  the  Board 
member  or  hearing  examiner  who  conducts  the  parole  determination 
hearing  could  make  the  decision  to  grant  or  deny  parole,  subject  to 
review  by  the  Board  and  the  judiciary. 

I  would  go  one  step  further  and  require  the  person  who  conducted 
the  hearing  to  make  the  decision,  except  perhaps  in  extremely  serious 
cases  in  which  full  Board  review  might  be  permitted.  Furthermore,  I 
would  require  that  person  to  make  the  decision  at  the  conclusion  of  the 
hearing  if  at  all  possible. 

Finally,  at  the  very  least  I  would  require  that  a  Board  member  or 
hearing  examiner  personally  inform  the  inmate  of  a  denial  or  deferral 
of  parole,  and  this  can  be  done. 

There  is  a  very  good  reason  for  this.  Prisons  have  a  variety  of  pro- 
grams to  assist  the  inmate  in  his  process  of  rehabilitation.  It  is  one 
thing  for  a  caseworker  to  tell  an  inmate  with  an  alcohol  problem  that 
he  should  joint  Alcoholics  Anonymous  in  the  institution.  The  inmate 
might  or  might  not  do  it. 

But  if  a  member  of  the  Parole  Board  says  that  one  of  the  reasons  for 
a  parole  denial  is  that  the  inmate  has  not  availed  himself  of  institu- 
tional programs  that  exist  and  that  might  help  him,  the  inmate  is  more 
likely  to  listen. 

This  method  of  using  the  parole  decision  as  an  opportunity  for  coun- 
seling inmates  has  worked  effectively  in  some  States.  I  think  it  would 
work  in  the  Federal  system.  It  makes  very  little  sense  not  to  inform  the 
inmate  of  the  Board's  reasons  for  a  parole  denial,  particularly  when 
there  is  something  the  inmate  can  do  while  in  the  institution  to  improve 
his  chances  for  release  on  parole  at  a  later  date. 

Therefore,  I  would  require  upon  every  parole  denial  or  deferral  that 
the  Board  member  making  the  decision  personally  inform  the  inmate  of 
those  prison  programs,  if  any,  which  the  Board  member  thinks  would 
benefit  the  inmate  and  improve  his  chances  for  release  at  the  next 
hearing. 

'  My  fourth  recommendation  is  to  permit  waiver  of  trial  and  election 
of  parole  revocation  under  some  circumstances.  Section  4218(f)  of  the 
bill  prohibits  the  revocation  of  parole  on  the  grounds  of  commission  of 
a  new  criminal  offense  until  after  conviction  of  that  offense. 

I  think  the  purpose  behind  such  a  requirement  is  admirable,  but  I 
think  the  requirement  itself  is  too  rigid.  It  is  usually  to  the  advantage 
of  the  inmate  to  request  revocation  of  parole  in  lieu  of  a  criminal  prose- 
cution for  an  offense  committed  while  on  parole.  He  avoids  a  record  of 
a  new  criminal  conviction ;  he  avoids  the  possibility  that  either  a  new 
criminal  sentence  or  the  revocation  time  remaining  on  the  old  sentence 


199 

will  be  served  consecutively  to  the  other;  and  finally,  he  avoids  the 
'•dead  time"  that  he  will  probably  spend  in  a  local  jail  awaiting  adju- 
dication for  the  new  offense. 

A.J1  of  this  makes  the  assumption,  of  course,  that  the  parolee  is 
guilty  and  convictable  of  an  offense  charged.  That  may  not  be  the 
case,  but  if  it  is,  then  it  is  usually  to  the  parolee's  advantage  to  seek 
revocation  in  lieu  of  criminal  prosecution. 

I,  therefore,  propose  permitting  a  parolee  to  exercise  that  option  with 
the  consent  of  the  prosecuting  authority,  but  I  would  require  safe- 
giiards  to  protect  against  improvident  waiver  of  trial  on  the  new 
offense.  If  the  parolee  has  the  advice  of  legal  counsel  and  if  the  prose- 
cutor a^ees  in  writing  not  to  prosecute  for  the  new  offense,  then  the 
parolee  should  be  permitted  to  waive  his  right  to  insist  upon  deferral 
of  revocation  proceedings  until  after  conviction  of  the  new  offense. 
Under  such  circmnstances,  the  parolee's  request  for  revocation  proceed- 
ings should  constitute  prima  facie  evidence  that  a  violation  of  parole 
has  occurred. 

This  would,  I  think,  preserve  the  purpose  of  section  4218  but  at  the 
same  time  not  inadvertently  impose  disadvantages  upon  inmates,  dis- 
advantages that  are  really  unnecessary  from  anyone's  point  of  view. 
Mj  final  recommendation  is  that  title  III  require  mandatory  condi- 
tional release.  The  extent  to  which  parole  is  used  varies  enormously 
from  State  to  State.  In  some  States,  virtually  everybody  released  from 
prison  receives  parole  supervision;  in  other  States,  only  a  minority  of 
those  released  are  conditionally  released  under  supervision— the  re- 
mainder are  unconditionally  discharged. 

This  is  true  in  Texas,  for  example,  where  only  approximately  45 
percent  of  all  persons  released  from  prison  are  released  on  parole. 
The  remainder  are  unconditionally  discharged.  They  walk  out  of  the 
door  with  a  certain  amoimt  of  money  and  a  new  suit  of  clothes,  and 
no  one  to  keep  track  of  them.  It  seems  to  me  highly  desirable  that  every 
inmate  released  from  prison  should  receive  parole  supervision. 

I  would  require  a  system  of  mandatory  conditional  release  keyed  to 
the  good-time  laws  of  a  State,  as  part  of  the  State  plan  for  receiving, 
funds  under  title  III. 

This  will  insure  that,  if  a  Stat^  wants  to  receive  Federal  funds  for 
parole,  it  will  have  to  provide  parole  services  to  all  of  its  prison  re- 
leasees, not  merely  a  fraction  of  them.  The  result,  I  believe,  would 
be  highly  beneficial. 

As  it  stands  now,  there  is  nothing  to  prevent  the  unconditional  dis- 
chargee of  one  prison  system  from  going  to  another  State  and  commit- 
ting crime  there.  He  then  becomes  a  problem  for  the  other  State,  due 
largely  to  what  I  would  call  the  irresponsibility  of  the  State  that  re- 
leased him  from  prison  without  supervision.  The  problem,  then,  is  of 
national  importance  due  to  the  mobility  of  our  population.  It  is,  there- 
fore, a  proper  concern  of  the  Congress. 

Mr.  Chairman,  that  concludes  my  testimony. 

Mr.  Kastenmeier.  Thank  you  very  much.  Professor  Dawson,  for  an 
uncommonly  clear  and  comprehensive  view  of  the  subject  in  which  we 
are  engaged.  It  is  very  helpful,  indeed. 

I  just  have  a  couple  of  questions.  First,  you  have  linked,  as  have 
many  others  who  criticize  the  present  system,  parole  with  sentenging  at 
the  outset.  Some  critics  who  probably  would  make  the  same  analysis 
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you  have  made,  about  the  traditional  views  of  parole  and  the  psychiat- 
ric or  medical  model,  have  felt  that  we  might  even  consider  more 
fixed  sentencing,  rather  than  permitting  what  would  appear  to  be  all 
these  options  and  then  the  abuse  of  these  options.  This  might  result 
in  more  realistic  sentencing  at  the  outset,  rather  than  giving  the  trial 
courts  very  great  discretion  for  imposing  harsh  sentences  in.  terms  of 
term,  and  then  relying  on  the  parole  system  to  rectify  the  overkill  in 
terms  of  years  served. 

I  might  ask  for  your  comment  on  that,  and  second,  on  the  dis^ 
parity  of  sentencing  techniques  used  by  various  jurisdictions,  includ- 
mg  California,  in  the  adult  decision,  which  gives  the  Adult  Authority 
in  that  State  unusually  great  discretion  as  far  as  the  exercise  of  the 
parole  function. 

Mr.  Dawson.  Yes,  sir.  On  the  fixed  sentence,  I  believe  in  common 
with  a  lot  of  people  that  prison  sentences  are  much  too  long  in  the 
United  States.  I  think  we  defeat  our  own  purposes  by  imposing  long 
sentences.  When  you  send  an  inmate  to  prison  with  a  10-,  15-,  or  20- 
year  sentence,  you  totally  demoralize  him  and  I  think  it  is  fanciful 
to  expect  him  to  really  make  an  effort  to  do  something  about  himself 
w^hen  he  has  this  kind  of  Draconian  sentence  over  his  head. 

A  fixed  sentence,  therefore,  I  think,  has  some  real  attractiveness,  if 
the  fixed  sentence  is  going  to  be  a  shorter  sentence  than  those  commonly 
authorized.  I  would  argl^e,  however,  that  a  fixed  sentence  is  not  really 
desirable  as  a  way  of  attacking  the  problem  of  sentences  that  are  too 
long. 

I  would  argue  the  following :  instead  of  a  fixed  sentence,  I  would 
argue  that  the  legislatures  should  reduce  generally  the  authorized  sen- 
tence levels.  The  sentence  levels  were  set  at  a  time  when  we  really  did 
believe  that  long  sentences  deterred  crime  and  long  terms  were  author- 
ized by  the  legislatures  for  offenses  that  we  now  view  with  less  alarm. 

So  the  whole  scale  has  to  be  reduced.  The  whole  legislative  sentenc- 
ing scale  has  to  be  reduced.  But  I  would  still  maintain  judicial  discre- 
tion to  reduce  it  even  further  on  a  case-by-case  basis. 

I  think  that  introduces  flexibility  into  the  system;  it  is  useful  in 
such  things  as  plea  bargaining  to  have  judicial  discretion.  Studies 
have  shown  if  you  don't  have  judicial  discretion  for  plea  bargaining, 
then  all  you  will  really  accomplish  is  to  get  the  prosecutor  involved  in 
the  process  more,  and  you  will  end  up  reducing  charges  rather  than 
simply  imposing  shorter  prison  sentences. 

I  would  approach  the  matter  with  a  shorter  legislatively  authorized 
sentence  and  greater  procedural  protection.  It  seems  to  me,  for  ex- 
ample, that  it  is  outrageous  that  we  permit  sentencing  to  occur  on 
the  basis  of  presentence  reports  that  are  not  disclosed  to  the  defend- 
ant. It  is  those  kinds  of  procedural  innovations  that  I  think  are  of 
some  significance. 

And  I  note  that  the  bill  before  the  conmiittee  would  require  in 
virtually  all  instances  disclosure  of  the  information  upon  which  the 
Parole  Board  bases  its  decision.  That  would  be  my  approach,  Mr. 
Chairman. 

On  the  disparity,  again,  the  Adult  Authority  model  I  don't  think  is 
a  good  one  for  the  reasons  that  I  have  discussed  in  my  testimony.  You 
just  give  too  much  authority  to  a  group  of  people  with  no  procedural 
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protection,  and  it  is  because  of  this  myth  of  parole  decisionmaking-, 
and  it  is  because  it  is  administrative  rather  than  judiciaL 

So  I  really  do  believe — although  I  have  reluctantly  come  to  the  con- 
clusion— that  the  trial  judge  does  have  an  important  role  in  sentenc- 
ing, and  I  would  hate  to  see  that  eliminated. 

Mr.  Kastenmeeer.  I  think,  Mr.  Dawson,  your  recommendations  are 
good.  There  is  at  least  one  possible  misreading  I  have  made  of  your 
testimony  that  I  would  like  to  comment  on,  and  that  is  where  you 
talk  about  requiring  counseling  on  the  Parole  Board  denial,  apparent- 
ly for  the  pu]'|)()se  of  giving  the  inmate  a  prescription  of  what  he  ought 
to  be  doing. 

This  seems  to  presume  the  medical  model,  the  psycliiatric  model, 
of  treatment,  rather  than  the  deferred  sentence  model  you  have  talked 
about. 

Mr.  Dawson.  In  that  circumstance,  there  is  nothing  he  could  say. 
I  didn't  mean,  Mr.  Chairman,  by  my  testimony,  to  suggest  that  the 
notion  of  predicting  recidivism  or  prognosis  is  never  a  part  of  the 
parole  decisiomiiaking.  I  think  it  is. 

My  point  is  that  it  is  far  from  all  that  enters  into  parole  decision- 
making, and  there  are  cases  in  which  an  inmate  has  not  availed  him- 
self of  programs  that  do  exist  in  the  institution.  Maybe  it  is  because 
no  one  has  talked  to  him  about  it,  maybe  because  his  caseworker  has 
a  caseload  of  300  inmates.  Maybe  his  caseworker  has  mentioned  this 
to  him,  but  he  has  not  listened  because  he  may  have  some  kind  of 
personality  conflict  with  the  caseworker. 

The  only  reason  for  raising  that  point  is  that  I  think  it  can  work. 
I  think  if  the  Parole  Board  member  says,  "Look,  we  are  deferring 
parole  in  this  case,  but  you  have  a  history  of  alcoholism  and  here  you 
are  in  the  institution  and  you  haven't  done  anything  about  it  and 
yet  we  have  programs  that  might  help  you  with  that.  Don't  you 
think  you  ought  to  take  advantage  of  it  ?" 

That  kind  of  comment,  it  seems  to  me,  coming  from  a  Parole  Board 
member  would  have  a  much  greater  impact  on  the  inmate  than  it 
would,  coming  from  a  counselor  or  caseworker. 

The  second  thing  is,  I  don't  like  the  idea  of  an  inmate  being  denied 
parole  by  a  post  card  in  which  it  says,  "Parole  denied,"  or  maybe  the 
chaplain  or  the  caseworker  or  someone  tells  him,  "Look,  the  Board 
denied  your  parole,"  but  he  doesn't  know  why,  because  no  one  has 
told  him. 

I  get  letters  from  inmates  in  the  Texas  prison  about,  "Why  was 
I  denied  parole?"  "The  Texas  Board  of  Pardon  and  Parole  sent  a 
post  card;  why  was  I  denied  parole?"  No  one  can  tell  him.  And  you 
go  to  the  board,  and  it  is  like  going  back  and  asking  tliem  why  he  was 
denied  parole,  and  they  have  to  do  the  same  thing  the  trial  judge  did 
in  the  testimony:  they  have  to  go  back  to  the  files  and  reconstruct 
why  they  denied  parole,  and  the  Texas  Board  of  Pardon  and  Parole 
decides  one  case  every  10  minutes,  so  that  is  a  lot  of  cases  that  have 
intervened. 

My  point  was  that,  if  there  is  any  way  to  require  a  personal  explana- 
tion for  parole  denial  to  an  inmate,  it  seems  to  me  that  is  a  very  healthy 
thing  to  require.  I  think  in  some  cases  it  may  help  some  inmates  in 
working  through  the  problems  that  they  have  with  the  resources  that 
are  available  in  the  institution. 
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It  does  affirm  to  some  extent  the  medical  model,  I  didn't  mean  to 
say  that  the  medical  model  had  no  role  in  parole  decisionmaking ;  just 
that  it  could  not  be  used  as  the  only  explanation  or  the  only  way  we 
view  parole. 

Mr.  Kastenmeier.  Yes,  I  quite  agree  with  the  comment,  and  I 
think  it  is  an  excellent  recommendation  you  have  made.  My  only 
problem  was,  what  would  the  Parole  Board  member  tell  the  inmate 
if  in  fact  the  Board  had  concluded,  "Well,  we  have  read  what  the 
sentencing  judge  said,  and  it  was'  a  serious  offense,  and  as  far  as 
what  sort  of  deferred  seoitencing  we  ought  to  engage  in,  we  are  going 
to  deny  this  guy  even  though  he  has  made  an  effort." 

Mr.  Dawson.  Sure. 

Mr.  K!astenmeier.  The  Parole  Board  member  is  going  to  be  put  in 
a  position  of  having  to  level  with  him. 

Mr.  Dawson.  Well,  yes,  that  is  what  he  is  being  paid  for,  and  it 
seems  to  me  that  is  better  than  holding  out  false  hopes.  I  mean,  if 
they  have  said,  "Look,  you  killed  your  wife  and  it  was  a  horrible 
thing  you  did,  and  we  know  that  studies  show  that  wife  killers  don't 
recidivate  but  we  can't  release  you,"  just  tell  him  that. 

It  seems  to  me  to  be  a  lot  better.  He  is  going  to  figure  it  out,  I 
suppose,  sooner  or  later,  but  just  tell  him  that,  and  then  he  calms  down 
and  serves  his  time  because  that  is  what  society  requires  of  him. 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Illinois. 

Mr.  Eadlsrack.  I  want  to  thank  you,  too,  for  your  helpful  testimony. 
Do  you  think  that  there  is  a  substantial  need  for  increased  manpower 
in  this  area?  You  mentioned  under  the  Texas  system,  for  instance, 
they  are  only  able  to  give  10-minute  hearings. 

Mr.  Dawson.  They  give  no  hearings. 

Mr.  Rallsback.  No  hearings  ? 

Mr.  Dawson.  The  Texas  system — ^now,  there  are  three  members  of 
the  parole  board  in  Texas.  They  have  a  case  file  on  the  inmate,  and 
they  have  the  result  of  an  interview  from  an  institutional  parole  officer. 
The  case  file  is  then  passed  from  one  officer  to  the  other  to  the  third, 
and  they  vote  and  they  add  up  the  votes,  and  that  is  how  it  is  done. 

I  did  a  study  on  their  own  statistics  indicating  if  they  worked  50 
weeks  a  year,  40  hours  a  week,  they  would  have  about  10  minutes  for 
each  decision.  It  is  an  incredibly  bad  system. 

Mr.  Railsback.  I  take  it  you  are  familiar  also  with  the  Federal 
system,  and  you  would  agree  that  there  is  a  need  for  increased 
manpower? 

Mr.  Dawson.  Yes. 

Mr.  Railsback.  Especially  if  we  pass  legislation  like  this. 

Mr.  Dawson.  Indeed.  And  I  don't  know  how  you  cost  out  that 
matter  of  providing  assigned  counsel  at  parole  granting  hearings. 
All  I  would  suggest  is  that  every  time  something  like  this  happens 
people  say  it  is  going  to  break  us,  it  is  going  to  cost  a  f  ortime,  and  it 
never  seems  to  quite  come  up  to  that. 

I  would  suggest  in  many,  many  cases  there  would  be  a  waiver  of 
assigned  counsel,  and  that  there  would  be  selectivity. 

Mr.  Railsback.  Have  you  had  a  chance  to  review  Senator  Percy's 
bill— H.R.  13293— which  I  introduced  in  the  House  ? 

Mr.  Dawson.  I  don't Jiave  a,  recollection  of  it,  sir,  I  am  sorry. 
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Mr.  Kailsback.  I  wonder  if  I  could  ask  you  to  do  that.  This  deals 
more  with  manpower,  and  I  introduced  it,  but  it  is  actually  Senator 
Percy's  work  product  and  I  would  be  very  interested  in  your  opinion 
as  to  that  legislation. 

Also,  it  has  an  emphasis  on  providing  more  of  a  coordinated  effort 
from  the  time  of  arrest  as  far  as  oversight  of  a  particular  accused 
•or  subsequent  mmate. 

Although  I  agreed  with  many  things  that  you  said,  I  do  have  some 
problems,  frankly.  I  am  concerned  about  your  recommendation  where 
you  suggest  that  it  would  be  better  to  permit  a  waiver  of  a  trial  and 
election  of  a  parole  revocation  hearing.  That  troubles  me,  because  I  can 
see  somebody  committing  a  serious  criminal  offense  and  then  being  able 
to  make  that  election  and  really  coming  out  much  better  than  he  other- 
wise would  have  if  he  had  been  convicted  of  a  serious  criminal  offense. 

Mr.  Dawson.  Perhaps  I  didn't  make  that  totally  clear.  The  pros- 
ecuting attorney  would  have  to  also  agree  not  to  press  the  charges,  for 
the  protection  of  the  parolee — you  see,  as  I  read  the  bill,  the  prosecutor 
would  say :  "Look,  you  have  eight  years  left  on  your  parole  time.  You 
were  caught  in  the  grocery  store  by  the  officer,  but  the  law  says  that 
we  have  to  go  on  with  the  court  hearing  and  yet  the  calendar  is  such 
that  it  is  going  to  be  another  month  before  you  can  come  up  for  a  plea 
and  who  knows  what  judge  will  be  sitting  on  the  docket  then  and  he 
might  well  impose  a  consecutive  sentence." 

You  put  the  inmate  in  that  kind  of  bind  under  the  proposals  of 
the  bill  as  now  written.  I  propose  to  keep  the  beneficial  aspect  of  that 
part  of  the  bill,  which  is  that,  if  the  parolee  insists  upon  it,  he  is 
entitled  to  a  criminal  trial  and  an  adjudication  before  revocation  can 
proceed  on  the  grounds  of  the  commission  of  a  new  criminal  offense, 
but  if  the  inmate  and  prosecuting  attorney  agree,  in  light  of  the 
revocation  time  remaining  to  be  served,  there  is  no  need  to  proceed 
with  the  new  criminal  offense,  then  there  is  no  reason  for  it. 

Mr.  Kailsback.  You  know,  that  particular  provision  in  the  bill 
bothers  me  for  the  reason  that,  as  it  is  presently  drawn,  you  could  have 
a  case  where  somebody  who  violates  a  condition  of  parole,  who  has 
not  committed  a  separate  criminal  offense,  can  be  subject  to  a  parole 
revocation  hearing  and  be  subject  to  a  different  standard  of  proof  and 
the  person  who  has  allegedly  committed  a  crime  cannot  have  his  parole 
revoked,  if  at  all,  until  after  the  disposition  of  the  criminal  charge 
and  is  subject  to  all  the  protections  normally  accorded  a  criminal 
defendant,  including  a  much  higher  definite  degree  of  proof,  and  it 
bothers  me  considerably. 

Mr.  Dawson.  I  suspect  there  is  a  practical  answer  to  the  problem, 
and  I  don't  mean  to  be  unduly  cynical  when  I  say  this,  but  I  would 
judge  that  there  is  not  a  parolee  alive  who  has  ever  gone  through  a 
parole  period  without  violating  p>arole  conditions. 

If  you  are  familiar  with  the  kind  of  conditions  that  are  imposed,  it 
would  take  a  saint  to  live  up  to  all  of  them.  Parole  officers  record  these 
violations  if  a  guy  doesn't  show  for  an  office  interview  or  changes  jobs 
without  notifying  the  officer  and  things  like  that,  and  so  it  happens 
very  frequently  that  when  a  parolee  is  suspected  of  having  commit- 
ted a  new  criminal  offense  that  revocation  procedure  is  based  upon 
technical  violation. 
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T  would  suspect  that  would  be  the  way  the  system  would  respond 
to  the  bill  the  way  it  is  now. 

Mr.  Railsback.  Not  always  so.  There  have  been  unquestionably 
parole  revocations  in  cases  where  there  has  not  been  a  criminal  offense. 
I  am  sure  you  agree. 

Mr.  Dawson.  Yes. 

Mr.  Railsback.  Now,  in  respect  to  another  one  of  your  recommenda- 
tions, T  think  it  is  your  last  recommendation,  where  you  would  have 
a  mandatory  conditional  release  with  everybody  receiving  some  kind 
of  parole  supervision.  Instead  of  calling  it  parole  supervision,  wouldn't 
it  be  better  to  provide  some  other  kind  of  a  service  that,  for  instance, 
could  be  helpful  to  the  people  who  have  been  discharged  so  that  they 
wouldn't  have  this  burden  over  their  heads,  but  someone  who  could 
provide  counseling,  could  provide  job  opportunities,  and  try  to  place 
them,  rather  than  call  it  some  kind  of  mandatory  parole  supervi- 
sion? 

In  other  words,  discharge  them,  but  make  available  to  them  some 
thing  in  its  stead? 

Mr.  Dawson.  That  could  certainly  be  done  on  a  voluntary  basis. 
I  suppose  I  believe  that  the  surveillance  function  of  parole  serves 
some  purpose  and  that  having  a  person  in  a  position  of  authority 
really  does  help  some  inmates  adjust  to  life  in  the  free  community, 
and  that  if  you  make  it  available  on  only  a  voluntary  basis,  that  that 
would  not  be  adequate. 

But  again,  I  quite  submit  that  is  a  debatable  point.  It  cannot  even 
be  proved  whether  parole  supervision  helps  anybody  with  anything. 
It  is  something  we  have  to  accept  on  faith.  We  can't  prove  it.  I  have 
thought  of  this  and  I  don't  think  there  is  anv  way  that  would  prove  it. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Biester. 

Mr.  Biester.  Well,  as  others  have  done,  I  would  also  like  to  thank 
you  for  your  testimony  this  morning.  There  are  several  problems  I 
would  like  to  go  over  with  you  regarding  this  whole  parole  question  in 
terms  of  concepts. 

Practically  all  the  literature  I  have  read  recently  on  the  subject  of 
parole  begins  as  you  have  begun,  with  analysis  and  comparison,  a 
rather  effective  shooting  down  of  various  conceptual  models  that  we 
use, 

I  am  wondering  how  essential  it  is  that  we  begin  wdth  a  conceptual 
model.  I  wonder  if  it  isn't  possible  that  we  can  start  really  from  what 
society's  interests  are  and  from  what  the  prisoners'  interests  are,  and 
view  the  matter  from  the  standpoint  of  those  interests  and  a  need  to 
balance  them. 

Mr.  Dawson.  Certainly  I  think  that  is  a  valid  point,  sort  of  an  in- 
terest instant-analysis  approach.  I  think  that  is  what  we  have  done  or 
what  I  attempted  to  do  when  I  suggested  a  sentencing  model.  It  seems 
to  me  that  is  exactly  what  we  have  done  in  the  sentencing  area.  I  sup- 
pose I  am  influenced  by  reading  too  many  old  appellate  opinions  which 
have  denied  inmates  any  rights  in  the  parole  process. 

Clearly  these  concepts,  these  notions,  of  parole  did  influence  the 
way  the  legal  system  functioned  vis-a-vis  the  parole  system,  and  that 
is  what  I  was  particularly  interested  in  commenting  upon. 

As  to  the  interests  involved,  obviously  tht-  State  has  a  prevailing- 
interest  in  the  prevention  of  further  crimf-.  in  making  a  citizen  produc- 
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tive,  happy  if  possible.  The  inmate  obviously  has  an  interest  in  getting 
out  of  prison  unless  he  is  one  of  the  really  small  minority  of  inmates 
^ho  like  prison,  and  some  of  them  do.  He  has  an  interest. 

I  think  both  society  and  the  inmate  have  an  interest  that  the  deter- 
mination whether  he  is  going  to  stay  in  prison  or  get  out  be  made 
carefully,  and  that  means  that  you  have  got  to  have  time  to  make  the 
decision — you  can't  have  10-minute  determinations— that  it  be  made 
upon  accurate  information  and  that  it  be  made  by  individuals  who 
have  mature  judgment  and  who  are  free  from  outside  influence. 

And  it  seems  to  me,  beyond  that,  I  really  don't  know  where  one  goes 
in  terms  of  analyzing  the  interest  of  the  inmate  and  of  society  in  the 
parole-granting  process. 

As  I  said,  I  am  totally  convinced  that  on  its  face  most  parole  deci- 
sions come  down  to  moral  judgments.  This  is  not  medical  prognosti- 
cating at  all. 

Mr.  BiESTER.  With  respect  to  one  of  your  recommendations  concern- 
ing the  in-depth  information,  or  at  least  report  on  the  basis  for  the 
court's  original  sentence,  I  have  some  difficulty  with  that,  Xot  as  an 
objective — I  think  it  is  a  very  worthwhile  objective — but  it  seems  to  me 
realistically  a  lot  of  the  court  decisions  with  respect  to  sentencing  are 
based  on  plea  bargaining,  and  that  a  lengthy  report  of  various  factors 
which  go  into  plea  bargaining  wouldn't  be  really  helpful  in  terms 
of  the  Parole  Board's  subsequent  view  of  the  sentence. 

Also,  the  whole  problem  in  this  country  of  length  of  sentence — 
and  this  is  really  an  additional  comment,  and  perhaps  the  two  of  you 
can  address  together,  although  they  may  be  independent, — that  the 
whole  problem  of  the  length  of  sentence  flows  in  part  because  we  can't 
give  a  speedy  trial,  and  not  having  given  a  speedy  trial,  having  to  put 
a  man  behind  bars  without  bail  for  9  months  or  a  year,  we  are  rather 
embarrassed  then  to  sentence  him  to  3  months  after  making  the  plea, 
so  we  sentence  him  to  a  period  of  time  which  coincides  with  the  period 
already  in  jail,  and  if  tliat  is  a  year,  and  his  offense  was  burglary, 
what  do  you  do  with  the  armed  robbery  ? 

"Well,  you  have  to  give  him  something  more.  That  is  a  more  danger- 
ous crime,  more  heinous  crime,  and  we  tend  to  put  a  floor  on  the  length 
of  sentence,  I  think  artificially  based  upon  the  inability  to  give  speedy 
trials. 

I  would  appreciate  your  comment  on  both  of  those. 

!Mr.  Dawsox.  On  the  first  point,  of  course,  it  is  undeniable  that  a 
good  deal  of  what  goes  into  judicial  sentence  selection  results  from  so 
setting  the  sentence  as  to  encourage  pleas  of  guilty.  There  is  no  denying 
that.  I  suppose  some  points  can  be  made,  however. 

One  is  that  this  is  not  true  in  every  single  case.  There  are  still 
some  cases,  whether  they  are  flukes  or  what,  in  which  people  just  plead 
guilty.  I  don't  know  why,  looking  at  it  in  a  very  selfish  term,  why  a 
person  would  plead  guilty  without  first  trying  to  get  something, 
except  perhaps  they  are  guilty  and  they  feel  they  have  this  obligation. 

So  I  think  it  would  be  helpful  if  the  trial  court  just  said,  "Look,  to 
the  extent  I  am  selecting  a  4-year  sentence  out  of  a  possible  maximum 
of  10,  this  in  part  reflects  my  policy  of  reducing  by  a  third,  or  some- 
thing, for  pleas  of  guilty,  and  it  partly  reflects  the  fact  this  is  the 
guy's  second  offense.  He  is  relatively  young,  and  he  didn't  use  a  weap- 
on." I  think  that  is  helpful. 
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Mr.  BiESTER.  That  is  good. 

Mr.  Dawson.  If  they  would  just  be  honest.  I  suppose  it  is  hard  ta 
be  honest  with  people  whom  you  are  making  decisions  about.  The  trial 
judge  has  all  the  cards,  he  has  all  the  power.  But  if  you  just  say, 
"Look,  here  is  what  I  am  doing.  I  could  give  you  10.  You  pleaded 
guilty.  I  am  going  to  give  you  seven  and  then  for  additional  reasons 
I  will  cut  it." 

I  think  that  would  be  helpful  if  it  would  work.  It  depends  on  people,, 
and  some  trial  judges  are  going  to  say,  "Well,  I  have  given  you  the 
sentence,  and  because  of  rehabilitation,  incapacitation,  and  retribu- 
tion, that  is  going  to  be  it."  It  is  going  to  be  a  form  they  read,  so  it  won't 
work.  With  some  it  might. 

On  the  speedy  trial  point,  this  is  a  particular  problem,  I  know,  in 
Philadelphia,  where  there  is  long  triial  delay  and  'where  the  sentence,, 
at  least  by  Texas  standards,  tends  to  be  short. 

Mr.  BiESTER.  You  have  had  a  case  in  Texas  involving  a  constituent 
of  mine  for  25  years  for  possession  of  marihuana. 

Mr.  Dawson.  There  are  many  more  of  a  similar  nature,  I  am  sad 
to  report.  I  don't  know  what  can  be  done.  A  lot  of  trial  delays  are 
at  the  insistence  of  the  defense.  I  don't  know  what  we  can  do  constitu- 
tionally to  coerce  the  defense  into  a  prompt  trial.  I  think  it  is  much 
easier  to  coerce  the  prosecution  into  a  prompt  trial. 

We  need  more  judicial  resources,  I  suppose.  This  gets  into  a  whole 
new  area  which  is  the  lousy  bail  system  and  the  fact  a  lot  of  people  are 
in  jail  awaiting  trial  who  need  not  be  in  there.  They  are  there  only 
because  they  can't  make  bail. 

On  the  other  hand,  some  people  are  released  who  probably  ought 
not  to  be  released.  So  it  is  very,  very  difficult  to  respond  to  the  ques- 
tion of  what  we  do  about  getting  speedy  trials.  There  are  a  lot  of 
things  we  could  do.  There  are  a  lot  of  things  we  could  do  in  terms  of 
reforming  the  bail  system  that  I  think  would  remove  some  of  the 
horrible  effects  of  delay  in  trial. 

I  mean  it  is  one  thing  to  have  a  trial  delayed  for  a  number  of  months 
while  the  person  is  with  his  family  and  is  working.  But  if  he  is  in 
one  of  the  local  jails,  it  is  an  absolutely  horrible  situation.  I  just  have 
very  great  difficulty  responding  to  your  speedy  trial  question. 

Mr.  BiESTER.  But  you  do  agree  that  is  a  factor  in  some  of  the  lengthy 
sentencing  ? 

Mr.  DaWson.  There  is  no  doubt  about  it.  Yes,  it  is  embarrassing 
to  say,  that,  "Well,  you  spent  all  this  time  in  jail  before  trial,  so  you 
have  already  been  punished."  It  is  an  admission  of  a  breakdown  in 
the  system. 

Mr.  BiESTER.  I  think  that  case  in  Texas  of  25  years  may  have  been 
a  little  more  than  just  possession,  but  it  was  a  drug  charge. 

Mr.  Dawson.  The  Texas  statute  'authorizes  punishment  of  2  years 
to  life  for  possession  of  marihuana.  You  can  get  a  life  sentence  in 
Texas  for  that.  It  is  incredible.  It  boggles  the  mind.  Hopefully 
something  will  be  done  about  it. 

Mr.  BiESTER.  Thank  vou  verv  much. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsvlvania. 

Mr.  roTTGHLiN.  I  have  no  ouestions,  Mr.  Chairman. 

Mr.  Kastenmeier.  A^ain,  let  me  express  the  arratitude  of  the  sub- 
committee for  vour  testimonv  this  morning.  Professor  Dawson.  It  was 
very  enlightening  and  helpful. 
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Next,  the  Chair  would  like  to  call  Prof.  Vincent  O'Leary  of  the 
School  of  Criminal  Justice,  State  University  of  New  York,  who  is  also 
director  of  the  National  Parole  Institute  and  author  of  a  number  of 
books  and  articles  on  the  subject  of  parole. 

Professor  O'Leary,  you  are  most  welcome. 

TESTIMONY  OF  PROFESSOR  VINCENT  O'LEARY,  SCHOOL  OF  CRIMI- 
NAL JUSTICE,  STATE  UNIVERSITY  OF  NEW  YORK  AT  ALBANY 

Mr.  O'Leary.  Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  You  do  not  have  a  prepared  statement,  I  be- 
lieve, but  vou  do  have  a  written  statement. 

Mr.  O'Leary.  I  have  a  set  of  notes,  at  any  rate,  Mr.  Chairman. 
In  view  of  the  time  situation,  I  did  not  have  a  chance  to  prepare  a 
statement.  I  am,  at  the  present  time,  preparing  a  statement  for  the 
National  Commission  on  Criminal  Justice  Standards.  I  am  doing 
the  parole  chapter.  I  imagine  that  will  be  done  by  the  end  of  the 
month  and  perhaps  that  might  be  made  available  to  the  committee. 

Mr.  Kastenmeier.  We  will  be  pleased  to  receive  it. 

Mr.  O'Leary.  I  am  sure  Mr.  Carpenter,  who  heads  the  staff  of 
the  corrections  committee,  will  make  that  available. 

In  view  of  the  fact  I  am  working  from  notes  and  have  had  the 
opportunity  of  hearing  Mr.  Dawson's  testimony,  let  me  shape  my 
testimony  a  bit  to  save  some  time  and  see  if  I  can  dovetail  it  with 
some  of  his  comments. 

There  are  a  number  of  issues  in  the  bill  that  I  too  am  interested  in, 
such  as  the  matter  of  revocation  and  the  related  issue  to  which  you 
alluded ;  namely,  charges  involving  new  crime,  and  so  forth.  However, 
for  the  moment,  at  least.  I  would  like  to  spend  my  time  looking  at 
what  I  would  describe  as  the  structural  aspects  of  this  bill.  I  suppose. 
Congressman  Railsback,  that  some  of  this  relates  to  your  bill  as  well, 
because  it  seems  to  me  to  have  a  number  of  structural  components  to 
it.  Since  I  have  headed  an  organization  called  the  National  Parole 
Institute  for  the  last  10  years,  I  will  also  comment  on  the  National 
Parole  Institute  which  is  proposed  under  this  legislation. 

I  think  the  kind  of  descriptions  that  Mr.  Dawson  gave  us  are  im- 
jx)rtant  in  terms  of  supplying  a  conceptual  basis  for  parole.  Unless 
we  are  somewhat  clear  as  to  the  ideas  underlying  parole  we  run  into 
trouble  when  we  begin  to  talk  about  such  things  as  the  coniposition 
of  parole  boards ;  who  should  be  on  the  parole  board ;  what  is  a  pro- 
fessional parole  board  member;  or  what  should  be  the  structure  for 
a  parole  board  ? 

Now,  the  way  I  organize  the  historical  phases  of  parole  is  from  a 
correctional  point  of  view.  I  have  worked  in  the  field  of  parole  for 
most  of  my  career  and  I  would  look  across  the  same  kind  of  eras  as 
Mr.  Dawson,  but  from  a  slightly  different  perspective.  The  first  age 
in  the  early  historv  of  r>arole  in  this  country  went  in  essentially 
two  directions.  And  I  think  this  is  a  most  important  bit  of  history 
to  remember.  First  parole  was  separated  from  the  prison  because  of 
the  kind  of  abuses  that  occurred  when  a  warden  was  able  to  grant 
parole.  The  kinds  of  criteria  emploved,  it  was  often  argued,  were 
inappropriate  for  parole  decisions.  Second,  the  parole  notion  which 
existed  at  that  time  was  basically  a  clemency  model,  not  merely  from 
a  legal  theory  of  grace,  but  I  suppose  from  a  whole  view  of  what 
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corrections  was  all  about.  And  we  still  have  the  idea  of  clemency  very 
much  with  us  today. 

An  inmate  was  not  merely  expected,  under  the  clemency  model,  to 
avoid  crime;  he  was  expected  to  be  a  better  citizen.  We  have  parole 
rules  still  with  us  today  which  embody  that  view.  For  example,  I  saw 
one  the  other  day,  fortunately  now  being  redesigned,  in  which  the 
reading  matter  of  a  parolee  was  reported  regularly.  He  was  asked 
each  month :  "Have  you  read  a  good  book  recently  ?"  The  stress  from 
this  kind  of  view,  I  think,  is  not  only  from  a  legal  view  of  clemency 
or  grace  by  the  State,  but  the  State  was  also  trying  to  make  a  better 
man.  As  I  said,  we  still  see  the  earmarks  of  that  era.  Clemency  usually 
breeds  with  it  contrition.  "Are  you  sorry?"  is  the  usual  expression 
of  that  era.  If  one  is  not  sorry,  then  there  is  some  question  if  one 
is  ready  to  be  released. 

In  the  1930's,  as  Mr.  Dawson  pointed  out,  we  had  the  era  of  the 
clinical  model.  Part  of  that  movement  was  born  of  the  need  to  reform 
existing  practices.  The  hearings  which  occurred  often  looked  more 
like  a  circus.  In  fact,  there  are  still  parts  of  the  country  in  which 
there  is  a  public  hearing.  Attorneys  are  present,  families  are  present, 
any  who  want  to  attend  may  be  present. 

iPart  of  the  clinical  model,  and  some  of  the  practices  which  developed 
imder  it,  were,  I  think,  a  reaction  to  those  events.  I,  for  example, 
share  the  idea  that  it  is  important  we  have  counsel  in  parole,  but  I 
too  have  worked  in  parole  systems  where  I  have  seen  abuses  by  counsel. 
As  you  know,  the  criminal  bar  has  not  up  to  this  time  been  the  most 
prestigious  bar  and  those  attorneys  who  practice  parole  law  were  not 
often  the  attorneys  who  were  most  able  or  interested  in  effective  rep- 
resentation of  their  clients. 

At  any  rate,  we  had  with  us  through  the  1930's  the  clinical  model, 
and  not  only  did  that  have  implications  in  terms  of  right  of  counsel ; 
it  also  had  great  implications  for  how  we  organized  parole  boards. 
We  began  during  the  1930's  and  through  the  1940's  to  see  the  parole 
board  as  a  clinical  review  team.  At  least  it  was  the  ideology. 

Most  of  the  writings  in  parole  and  most  of  the  speeches  made  during 
the  Attorney  General  conferences  in  1939  and  1956  were  about  the  pro- 
fessional parole  board.  The  view  was  a  board  of  experts  would  inter- 
view inmates,  more  often  than  not  to  decide  if  they  had  achieved 
"insight."  If  that  had  been  achieved,  then  parole  might  be  considered. 
We  substituted  obviously  the  "well"  man  for  the  "^ood"  man. 

A  good  deal  of  the  criticism  we  talk  about  today  is  directed  toward 
that  model.  Let  me  direct  attention  to  the  structure  that  developed 
from  that  model.  It  developed  the  idea  that  a  group  of  experts  should 
visit  institutions,  talk  to  inmates  and  decide  if  they  were  rehabilitated. 
Essentially  that  is  the  model  most  of  our  standards  actually  push  for 
today. 

Now,  in  the  1960's  and  I  think  with  us  today,  there  are  some  new 
vi'^ws  of  what  parole  and  indeed  what  corrections  is  all  about.  I  think 
it  is  important  to  have  some  sense  of  where  the  correctional  field  is 
going  as  a  wholo.  Some  of  the  characteristics  of  the  late  1960's  and 
of  the  1970's  nro  ns  Hallows  in  corrections. 

One,  I  think  we  are  much  more  conservative  in  our  claims  about  our 
ability  to  change  people.  Most  sensible  people  in  the  correctional  field, 
I  think,  are  much  more  conservative  about  those  claims  than  in  the  past. 
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I  think  there  is  much  more  emphasis,  not  simply  on  the  individual 
offender,  but  there  is  a  recognition  that  crime  is  a  definition  as  well 
as  an  act.  Increasingly  correctional  people  ask  themselves  not,  "What 
do  I  do  about  this  man  who  now  is  in  front  of  me  in  this  prison  ?",  but 
"Why  is  he  here  ?"  Part  of  the  reasons  lie  within  him  perhaps  ,but  more 
often  than  not,  a  substantial  part  of  the  reasons  for  his  being  there  lie 
outside  of  him.  That  means  in  terms  of  the  community ;  that  means  in 
terms  of  the  opportunities  he  has  had ;  that  means  in  terms  of  a  system 
which  more  often  than  not  differentially  selected  him  to  be  there  in  the 
first  place. 

The  result  of  that  kind  of  emphasis  on  community  as  the  focus  of 
intervention  has  profound  influence  on  what  we  think  about  now  in 
terms  of  corrections.  Our  whole  view  of  prisons,  for  example,  is,  I 
think,  undergoing  tremendous  change,  or  at  least  it  should.  The  no- 
tion, for  example,  that  sending  someone  off  to  a  facility  distant  from 
the  local  community  is  not  one  that  we  are  now  eniphasizing.  Basically, 
as  you  know,  the  idea  now  is  to  develop  community  correctional  facil- 
ities. The  idea  is  to  try  to  keep  the  offender  as  close  to  the  community 
as  you  can,  if  you  are  going  to  treat  him  at  all. 

if  treatment  is  efficacious,  the  notion  is  that  you  have  to  carry  it  out 
as  close  to  where  the  man  lives  is  is  possible.  And  we  have  been  build- 
ing up  a  whole  series  of  part-way  programs — half-way  houses,  fur- 
loughs, work  release.  We  are  also  now  seeing  a  widespread  decentrali- 
zation of  decisionmaking.  No  longer  is  it  simply  the  correctional  case- 
worker who  makes  decisions  about  inmates.  We  now  see  a  beginning 
stress,  under  the  model  that  we  are  talking  about,  on  finding  out  what 
things  correctional  officers  have  to  say,  what  inmates  have  to  say  and, 
indeed,  what  communities  have  to  say  about  the  people  who  are  to  be 
released. 

How  does  that  all  play  out  ?  I  think  it  has  some  tremendous  implica- 
tions for  parole.  To  begin  with,  it  is  very  difficult  now  to  tell  exactly 
where  parole  begins  and  institutions  leave  off.  What  is  the  difference 
between  a  system  in  which  an  inmate  is  released  on  furlough  for  long 
periods  of  time  by  an  institution  from  one  in  which  he  is  released  by  a 
jDarole  board  ? 

We  have  a  number  of  places  around  the  country  where  conflicts  are 
breaking  out  between  parole  boards  and  institutions.  Institutional  per- 
sonnel now  have  the  power  to  release  people  under  temporary  release 
programs.  Where  does  parole  begin  and  temporary  release  programs 
end? 

Well,  with  those  general  ideas;  the  more  conservative  claims;  the 
stress  on  the  community  as  well  as  the  individual ;  the  notion  about  the 
blurring  of  the  lines  between  institutions  and  parole  boards ;  what  does 
it  mean  for  parole  ?  Some  of  the  things  I  think  it  means  are  as  follows. 

I  would,  for  example,  look  at  this  bill  and  ask  that  much  more  atten- 
tion be  paid  to  the  Federal  Bureau  of  Prisons  than  it  now  pays.  I 
worked  with  the  President's  Crime  Commission  and  have  some  idea 
of  the  intricacies  of  organization  here  at  the  Federal  level.  I  think 
there  is  a  critical  need  to  begin  to  think  of  a  Federal  Department  of 
Corrections.  It  makes  quite  a  difference  how  one  organizes  if  he  begins 
to  think  of  a  prison  system  combined  with  a  parole  staff  drawn  from 
the  Federal  probation  service. 
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Now  we  have  a  split  system,  with  built-in  problems  and  conflicts  that 
will  not  be  solved  until  we  cut  them  out  and  begin  to  talk  about  an 
integrated  department  of  corrections.  The  parole  officer  can  no  longer 
wait  in  the  commimity  for  his  man  to  come  to  him.  We  talk  about  com- 
munity-based corrections  and  that  means  the  parole  officer  is  involved 
in  the  day-by-day  life  of  the  institution. 

I  would  suggest  that  one  of  our  key  needs  is  to  develop  a  Federal 
Department  of  Corrections  in  which  parole  services  are  very  much  tied 
to  prison  services.  This  is  the  trend  across  the  county  right  now.  I  sup- 
pose the  latest  State  is  Georgia,  which  has  now  made  its  field  services 
part  of  the  Department  of  Corrections.  As  I  go  across  the  coromittee 
members,  I  see  that  Wisconsin  has  done  the  same,  Illinois  has  done  the 
same,  as  have  other  States  represented  here.  The  parole  staff  has  been 
made  part  of  a  corrections  department. 

Now,  what  happens  to  a  parole  board  ?  I  would  make  some  very  spe- 
cific proposals.  Imagine  a  correction  system,  an  integrated  correction 
system,  consisting  of  prison  systems  with  very  many  decentralized 
community-based  correctional  programs.  That  is  the  direction  we  are 
moving.  To  have  some  kind  of  expert  board  going  around  seeing  if 
people  are  ready  to  be  released  in  such  a  system  is  ridiculous.  I  think  it 
becomes  incumbent  on  us  under  these  circumstances  to  develop  a  parole 
system  which  in  some  respects  looks  like  the  British  model  with  an 
American  accent. 

The  need  for  a  two-tiered  system  is  quite  acute.  I  think  it  will  work 
with  the  Federal  Parole  Board.  We  have  part  of  the  design  in  Cali- 
fornia now.  I  mean  a  two-tiered  system  in  which  a  relatively  small 
group  of  people,  eight  perhaps,  perhaps  even  less,  would  act  as  the 
Parole  Board  as  we  think  of  it  today. 

In  addition  to  that,  getting  to  the  manpower  question,  we  would 
tie  to  that  Parole  Board  a  corps  of  full-time  hearing  examiners  who 
would  be  responsible  to  it.  They  would  have  the  power  to  vote  on 
parole  under  the  rules  established  by  law  and  by  the  Parole  Board 
itself. 

I  would  visualize,  for  example,  in  the  Federal  system  a  relatively 
small  group  of  Parole  Board  members,  a  much  larger  staff  of  hearing 
officers,  who  would  have  the  power  to  vote.  I  would  argue  that  these 
people  could  work  in  panels  of  two,  perhaps,  with  a  Parole  Board 
member  and  a  hearing  officer.  If  the  two  were  to  agree  that  parole 
should  occur,  they  would  be  able  to  bring  in  the  inmate  and  tell  him 
there  and  then. 

From  the  correctional  point  of  view  there  is  no  problem  with  bring- 
ing the  inmate  in  the  room  and  telling  him  what  you  have  done. 
Twenty-five  States  now  do  it.  It  is  the  most  common  practice.  I  think  it 
is  one  of  the  things  we  started  and  are  pushing.  Some  of  the  things  that 
would  be  gained  by  developing  hearing  examiners  who  were  able  to 
tell  a  man  whether  he  is  to  be  paroled  or  not  have  already  been  de- 
veloped here. 

Another  great  advantage  is  the  problem  which  is  unique  to  the  Fed- 
eral system.  As  you  know,  a  problem  that  has  plagued  the  system,  not 
the  States  quite  as  much,  has  been  the  long  delay  between  hearing  and 
eventual  parole.  Parole  Board  members  in  this  system  are  on  tour  and 
after  they  see  the  inmate  a  great  deal  of  time  elapses  between  the  time 
he  is  seen  and  a  decision  is  made.  Having  worked  around  a  correctional 
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system,  I  will  tell  you  it  is  the  most  difficult  time  for  an  inmate.  More 
often  than  not,  the  parole  plan  which  is  so  diligently  built  has  disap- 
peared by  the  time  the  decision  arrives.  The  job  is  gone,  the  vocation 
opportunity  vanished.  It  is  very  critical,  I  think,  that  time  be  cut  down 
between  the  time  of  interview  and  the  time  of  decision. 

Manpower  is  part  of  it.  I  would  opt  for  a  two  tier  system  in  which 
hearing  officers  would  carry  out  a  great  deal  of  the  job.  That  does  not 
mean  the  Parole  Board  would  not  hear  cases.  One  could  think  of  many 
occasions  where  the  Parole  Board  should  hear  cases  from  our  experi- 
ences over  the  past  5  years  or  10  years — certain  kinds  of  crimes  of 
violence,  crimes  of  high  interest  stand  out.  We  have  had  enough  ex- 
amples with  the  Federal  Parole  Board  to  recognize  those  types  of 
cases.  But  for  the  massive  number  of  cases,  I  think  we  have  enough  ex- 
perience in  the  country  to  say  that  professional  hearing  officers  re- 
sponding to  a  Parole  Board  policy  and  guideline  would  be  a  far  pref- 
erable system  than  what  we  have  now.  I  think  the  people  I  know  in 
the  field  who  I  respect  would  support  that  point  of  view. 

One  of  the  things  this  system  would  encourage  is  something  which  is 
badly  needed  in  parole  and  that  is  time  for  the  Parole  Board  to  start 
articulating  its  criteria  for  decisions.  Those  of  you  who  drafted  this  bill 
know  it  is  easy  to  call  for  the  development  of  criteria.  It  is  another 
thing  to  put  some  on  the  table.  The  easiest  indoor  sport  in  the  world  is 
to  shoot  down  someone  else's  criteria.  This  is  a  very  tough  problem  and 
I  think  most  parole  boards  simply  don't  have  the  time  to  undertake 
that  job,  nor  have  they  been  really  specifically  charged  with  that  task. 

In  most  parole  systems,  there  is  a  decision  culture.  Members  learn 
what  the  going  rate  is.  One  parole  board  member  teaches  another  one 
and  the  culture  persists  unless  there  is  a  substantial  change  of  political 
opinion,  in  which  case  there  is  a  change  in  the  culture  which  ramifies 
across  the  whole  system.  But  very  rarely  does  a  board  have  the  op- 
portunity of  teasing  out  precisely  the  criteria  we  are  talking  about. 

For  the  last  10  years,  I  have  been  in  the  process  of  training  parole 
board  members,  meeting  with  them,  and  carrying  on  research.  What 
I  find,  as  we  pointed  out  this  morning,  is  that  most  parole  board 
members,  most  of  them,  are  concerned  about  recidivism  as  their  first 
priority.  All  other  consideration  for  most  parole  board  members  are 
overshadowed  by  that.  It  is  also  true  that  other  considerations  do  enter 
their  decisions  which  are  very  much  related  to  board  members'  prior 
backa^roimds  and  to  the  sentencins:  procedures  they  operate  under.  A 
California  parole  board  member,  for  example,  has  a  much  different  set 
of  drums  beating  for  him  than  a  parole  board  member  working  in  a 
system  with  a  much  shorter  maximum  sentence. 

In  our  work  with  parole  board  members,  we  have  learned  that  it  is 
possible — although  it  is  very  slow  and  tough  work — to  get  criteria 
articulated.  And  I  think  it  is  a  terribly  important  thing  to  do.  One  of 
the  advantages  of  a  two-tiered  sj^stem  is  to  facilitate  a  jjarole  board  to 
get  to  that  task  of  articulating  the  criteria  upon  which  judgments 
are  being  made.  Another  advantage  of  a  two-tiered  system,  and  it  fits 
in  very  much  with  what  we  are  doing  today  in  other  fields,  and  that 
is  the  board  becomes  less  concerned  about  a  case-by-case  system  and 
more  concerned  about  monitoring  a  system  of  decisions. 

A  board  may  be  interested  in  a  specific  case,  at  times  as  I  have  de- 
scribed, but  it  should  become  much  more  concerned  about  programs 
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and  peoples.  We  are  developing,  as  you  will  hear  next  Wednesday, 
a  statistical  reporting  system,  for  example,  which  allows  us  to  do  a 
much  better  job  of  tracking  results.  It  doesn't  help  us  too  much  in 
terms  of  parole  prediction,  as  it  was  originally  used,  but  it  is  useful 
in  allowing  us  to  have  an  early  warning  network,  so  to  speak,  which 
tells  us  which  decisions  violate  very  sharply  the  kind  of  norms  that 
would  be  expected  for  that  kind  of  decision. 

Don  Gottfredson,  who  has  been  an  associate  of  mine  for  a  number 
of  years,  is  working  with  the  Federal  Parole  Board  and  is  the  Director 
of  the  Uniform  Parole  Reports  System.  He  has  information  about  sta- 
tistical systems  which  would  provide,  I  think,  a  base  for  the  kind  of  pa- 
role structure  I  have  been  talking  about.  Such  a  statistical  system  pro- 
vides the  opportunity  for  maintaining  a  monitoring  kind  of  operation 
more  than  we  can  at  present. 

An  obvious  other  advantage  to  a  two-tiered  system,  of  course,  is  that 
it  provides  for  a  system  of  appeal.  Right  now  unless  you  have  some 
kind  of  two-tiered  network,  I  don't  see  how  any  kind  of  effective 
appellate  system,  at  least  within  the  system,  can  be  developed.  I  would 
certainly  support  the  notion  that  judicial  appeal  is  needed  but,  I 
think,  that  corrections  can  well  develop  within  itself  its  own  kind  of 
appellate  system  which  will  reduce  the  need,  I  think,  for  judicial  in- 
tervention and  perhaps  be  more  congruent  with  the  kind  of  needs 
of  correction  itself. 

I  foresee  in  the  next  10  years — we  are  not  talking  about  a  Parole 
Board  as  we  know  it  today — when  we  will  probably  be  asking  that 
such  a  Board  handle  appeals  on  all  kinds  of  issues.  Why  not?  Wiy 
can't  there  be  that  kind  of  decisionmaking  group  which  provides  not 
only  the  kind  of  review  for  parole  cases,  but  which  acts  in  other  cases, 
such  as  in  prison  discipline  appeals  as  well  ? 

Those  are  the  issues  I  would  refer  to  here.  I  have  a  few  comments 
on  the  National  Parole  Institute  and  I  will  complete  my  testimony, 
Mr.  Chairman. 

Since  1962,  we  have  had  a  voluntary  association,  voluntary  in  one 
respect,  that  people  participate — it  is  supported  by  Federal  grants. 
The  program  called  the  National  Parole  Institute  is  cosponsored  by 
the  National  Council  on  Crime  and  Delinquency,  the  Federal  Parole 
Board,  the  Interstate  Compact  Administrators  for  the  Council  of  State 
Governments,  and  the  Association  of  Parole  Authorities.  The  parole 
organizations  of  this  country  got  together  and  faced  the  fact  that 
there  was  a  tremendous  turnover  in  parole  boards  every  year,  and 
there  was  a  tremendous  need  for  training  parole  board  members  or  at 
least  to  provide  a  basic  orientation  for  new  parole  board  members. 

For  the  last  10  years,  this  organization  has  provided  biennial  train- 
ing sessions  for  parole  board  members.  Next  month,  for  example,  in 
New  York  we  will  have  new  parole  board  members  from  across  the 
States,  who  will  be  looking  at  issues  of  parole  decisionmaking.  That 
program  has  done  much  to  sponsor  the  nationwide  statistical  reporting 
system  I  referred  to  earlier,  the  TTniform  Parole  Reports  Svstem. 

The  program  is  now  also  involved  in  a  j^rogram  of  exchange  of 
parole  board  members.  Parole  board  members  are  being  sent  for 
1-week  \nsits  to  other  States.  A  i:)arole  board  member  from  Maryland, 
for  example,  might  find  it  a  valuable  experience  to  visit  Illinois,  and 
so,  with  a  Federal  grant,  we  have  now  been  able  to  provide  an  oppor- 
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tunity  for  parole  board  members  to  make  such  exchanges.  Probably 
one  of  the  best  learning  experiences  is  when  they  go  to  other  States 
to  talk  to  inmates  over  whom  they  have  no  control.  That  loosens  things 
up  considerably,  we  found.  Parolees  or  the  inmates  of  one  system  tend 
to  be  much  freer  with  parole  board  members  from  other  States. 

I  think  the  possibilities  of  improving  that  program  are  significant, 
and  I  would  very  much  support  the  kind  of  direction  that  is  involved 
in  this  bill.  We  have  been  doing  it  on  a  part-time  basis  and  voluntary 
basis. 

I  would  suggest  two  amendments,  however,  or  changes  in  the  bill 
around  the  Institute.  One,  I  think  I  would  separate  the  question  of 
parole  decisionmaking  from  the  kinds  of  reforms  directed  toward 
parole  officers  that  are  in  this  bill.  This  bill,  for  example,  provides 
programs  for  parole  officers.  It  seems  to  me  that  is  difficult  to  take 
it  only  in  the  context  of  parole  officers.  If  we  go  back  to  the  kind  of 
system  I  am  talking  about  earlier,  community-base  corrections,  the 
issues  there  are  not  really  those  that  you  frame  only  in  terms  of  parole 
officers.  The  issues  are  precisely  the  same  for  probation  officers,  for 
juveniles,  and  for  adults.  It  seems  to  me  that  they  are  approached 
much  better  in  that  broader  context  than  simply  in  the  context  of 
improving  parole  officers  alone.  For  example,  the  problem  of  matching 
the  treater  with  different  kinds  of  treatment  and  with  different  kinds 
of  parolees  is  an  issue  which  cuts  across  the  whole  correction  field. 

I  think  the  bill  would  have  a  better  focus  and  most  probably  would 
operate  more  effectively  if  it  focused  on  the  issue  of  ]3arole  decision- 
making. We  have  onh^  been  able  to  provide  orientation  for  parole  board 
members.  I  think  the  opportunity  for  providing  additional  kinds  of 
training  can  be  developed. 

Most  parole  members  want  to  learn,  and  we  should  give  them  those 
kinds  of  opportunities.  That  kind  of  desire  to  improve  their  job  can  be 
capitalized  on  for  most  parole  board  members. 

Other  programs,  such  as  exchange  programs,  could  be  very  well 
developed.  Your  concern  about  sentencing  is  well  placed,  in  my  view. 
It  is  perhaps  one  of  the  key  issues.  We  need  to  do  a  lot  more  research 
in  the  whole  area  of  relationship  between  sentencing  and  parole  de- 
cisionmaking. I  would  suggest  that  kind  of  research  might  well  be 
carried  out  by  such  an  institute. 

I  know  of  no  place  right  now  where  that  kind  of  research  is  really 
going  on.  The  Uniform  Parole  Reports  System  I  referred  to,  now  has 
thousands  of  cases,  literally  hundreds  of  thousands  of  cases,  classified 
from  all  States,  which  provides  us  some  way  of  asking  questions  about 
lengths  of  sentence  on  a  systematic,  scientific  basis.  I  think  a  national 
institute  could  make  tremendous  contributions  if  we  could  get  some 
hard  data  on  these  issues  rather  than  sitting  around  asking,  "What 
is  your  opinion  about  parole  ?" 

I  will  stop  there.  The  committee  is  knowledgeable  enough  about 
this  field  without  more  contributions  on  my  part.  I  am  glad  to  respond 
to  questions. 

Mr.  Kastenmeier.  Thank  you.  Professor  O'Leary.  I  have  several 
questions.  I  would  first,  however,  like  to  yield  to  the  gentleman  from 
Pennsylvania,  Mr.  Coughlin, 

Mr.  Coughlin.  Thank  you  very  much,  Mr.  Chairman.  I  am  a  little 
confused  as  to  how  the  two-tiered  system  provides  an  appeal  process. 
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Mr.  O'Leaky.  I  would  see  the  majority  of  the  work  carried  on  by 
hearing  officers.  The  appeal  process  would  be  from  the  decisions  made 
by  the  hearing  officers  to  the  Parole  Board. 

Mr.  CouGHLiN.  In  other  words,  the  hearing  officers  would  make  the 
determination  and  would  inform  the  inmate  ? 

Mr.  O'Leaky.  Yes. 

Mr.  CouGHLiN.  And  then  he  would  have  the  ability  to  appeal  to  the 
Board? 

Mr.  O'Leart.  Right. 

Mr.  CouGHLiN.  How  does  this  compare  with  the  British  system  ? 

Mr.  O'Leary.  The  British  system  is  two-tiered.  There  the  notion  is 
to  have  two  sets  of  hearings,  really.  In  the  British  system  there  is  a 
Federal  Parole  Board — not  Federal,  whatever  it  is  in  Britain,  per- 
haps the  Royal  Parole  Board — and  each  institution  has  its  own  parole 
boards  which  make  recommendations  to  the  central  parole  board. 

The  Board  does  not  have  hearing  officers  as  I  am  describing  them 
here,  sir. 

Mr.  CouGHLiN.  As  I  understand,  in  the  British  system  the  jud^e 
that  originally  convicted  the  person  had  a  great  deal  more  responsi- 
bility than  he  does  here.  Am  I  correct  in  that  ? 

Mr.  O'Leary.  The  judiciary  actually  sits  on  the  parole  board  in 
England.  There  are  representatives  from  the  high  court  who  are  pa- 
role board  members.  I  suppose  an  analogous  situation  would  be  if  the 
Federal  Parole  Board  was  part  time  and  the  judges  of  circuit  courts 
went  over  once  a  week  and  acted  as  parole  members. 

Mr.  CouGHLiN.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Biester. 

Mr.  Biester.  Thank  you,  Mr.  Chairman.  I  have  only  one  or  two 
questions  and  they  relate  to,  I  guess,  the  whole  concept  of  parole.  I 
guess  my  question  is,  has  the  Institute  or  do  you  know  of  any  situa- 
tion in  which  anyone  has  experimented  with  the  process  of  taking  a 
random  sampling  of  potential  parolees  and  putting  them  under  su- 
pervision after  parole  and  some  just  released  to  find  what  parallels 
there  might  be  between  unsupervised  release  and  parole  ? 

Mr.  O'Leary.  I  know  of  none  in  which  that  has  been  done  directly. 
There  are  analogous  types  of  experiments.  There  was  a  program  in 
San  Francisco,  for  example,  in  which  that  almost  occurred  where  pa- 
rolees in  very  large  caseloads,  over  100,  were  compared  to  those  who 
had  considerable  supervision.  As  you  know  because  of  legal  problems 
which  are  raised  in  terms  of  equal  protection  the  only  kind  of  evi- 
dence we  have  so  far  is  from  those  experiments  in  which  persons  re- 
ceive very  little  supervision  and  others  received  intensive  attention. 

The  only  place  we  get  some  differences  now  are  in  the  California 
treatment  program,  where  some  very  intricate  kinds  of  classifications 
of  parolees  occur.  If  you  simply  send  parolees  out  to  undifferentiated 
supervision,  I  have  never  seen  a  system  yet  that  showed  a  difference. 

Mr.  Biester.  That  is  my  suspicion. 

Mr.  O'Leary.  Yes,  but  there  is  some  evidence,  however,  if  you  can 
begin  to  do  some  work  of  classification,  and  there  is  fairly  sophisti- 
cated work  going  on  now,  that  begin  to  get  some  indication  of  the 
obvious  fact  that  different  people  will  respond  to  different  types  of 
supervision  and  most  probably  that  is  the  direction  in  which  we  will 
make  some  progress  in  the  future. 
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Mr.  BiESTEK.  Might  it  be  possible  that  we  could  not  only  talk  in 
temis  of  limitation  of  the  parole  system  and  perhaps  have  much  more — 
I  hesitate  to  use  the  word  'efficiency'  because  that  is  not  what  I  am 
speaking  to — but  a  more  useful  system,  if  we  were  carrying  smaller 
caseloads  and  only  caseloads  at  all  in  those  instances  where  it  would  be 
predictably  worthwliile  to  do  so? 

Mr.  O'Leary.  I  think  there  are  situations  in  wliich  one  carries  a  case- 
load not  simply  to  prevent  recidivism.  There  are  public  expectations — 
is  somebody  watching  over  him?  I  think  it  is  important  for  us, 
when  we  are  faced  with  a  situation  where  we  don't  have  the  answer, 
as  in  parole,  that  we  don't  forget  there  are  management  criteria  and 
one  of  them  is  feasibility. 

Sometimes  you  sui)ervise  a  man  to  make  it  possible  for  him  to  be 
released  in  the  first  place.  Often  it  can  happen  only  if  somebody  will 
watch  him,  if  somebody  is  doing  something.  I  can  remember  the 
gloomy  days  in  the  State  of  Washington  when  I  thought  we  had  half 
the  King  County  jail  full  of  parolees,  and  waited  for  the  world  to  end. 
But,  somehow  or  other,  the  fact  that  there  was  a  parole  officer  doing 
something  about  it  created  some  feasibility  for  the  system  that  made  it 
work. 

It  is  very  important  to  know,  I  think,  to  remember  those  things  that 
are  feasible,  that  make  a  system  work.  Having  said  that,  the  notion  of 
removing  a  substantial  number  of  people  from  parole  or  probation 
supervision  makes  great  sense.  Most  parole  systems  should  look  for 
the  quickest  opportunity  to  put  them  on  minimum  supervision.  It  is 
done  in  a  thousand  different  ways  in  order  to  accommodate  what 
you  are  saying.  I  think  a  lot  of  people  do  not  need  supervision. 

Mr.  BiESTER.  The  gentleman  from  Illinois  and  I  have  worked  on  aii 
institute  proposition  with  respect  to  juvenile  offenders,  so  I  ask  this 
question  really  as  a  friend  of  such  institutions — isn't  there  the  risk  that 
through  intensive  training  that  we  might  force  feed  contrary  to  con- 
ventional wisdom  and  run  the  risk  of  freezing  that  congestion  into  the 
system  without  having  sufficient  mechanism  for  alteration  later  on? 

Mr.  O'Leary.  Yes. 

Mr.  BiESTER  I  don't  suppose  there  is  very  much  you  could  do  about 
that. 

Mr.  O'Leary.  It  is  the  kind  of  problem  one  faces  as  a  college  pro- 
fessor. Do  you  teach  the  students  what  we  know  today  or  how  to 
learn.  I  say  "yes''  because  your  fear  is  a  real  one.  However,  when  we 
consider  a  parole  institute,  for  example,  we  place  as  much  stress  as 
we  can  on  problem  solving,  on  the  acquisition  of  new  knowledge.  We 
try  to  run  it  as  an  experiment  in  which  we  try  to  gain  information 
through  various  kinds  of  devices  about  parole  decisionmaking.  The 
stress  from  that  point  of  view  is  on  problem  solving  rather  than 
standards. 

Mr.  BiESTER.  I  think  that  is  excellent.  I  think  it  is  the  way  to  go 
about  it  if  it  can  be  done. 

Mr.  O'Leary.  I  am  somewhat  optimistic  we  can  do  it.  We  were  able 
to  develop,  and  this  is  not  a  mean  accomplishment,  a  nationwide  vol- 
untary svstem  of  parole  reporting  data  from  50  States.  That  means 
getting  clerks  involved— never  mind  high  policy  people— if  you  get 
the  clerks  to  go  to  work  and  you  ai-e  willing  to  put  your  secretaries  on 
the  line  to  send  in  data,  that  is  a  test  of  loyalty.  We  now  have  that 
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kind  of  system  going,  largely  because  parole  board  members  got 
caught  up  with  the  notion  of  developing  new  information.  I  think  it 
€an  be  done. 

Mr.  BiESTER.  I  think  as  long  as  you  tend  to  cultivate  the  mood  for 
looking  for  newer  and  better  ways  and  the  Institute  does  as  much  as  it 
can  to  avoid  the  problem  of  freezing 

Mr.  O'Leary.  Yes,  we  avoid  standards. 

Mr.  BiESTEE.  Right.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Railsback. 

Mr.  Railsback.  Professor  O'Leary,  what  is  your  feeling  about 
changing  the  discretion  that  the  Parole  Board  now  has  at  a  parole  hear- 
ing ?  In  other  words,  I  take  it  that  you  would  favor  one  thing,  requir- 
ing them  to  give  the  reason  for  denial  of  parole,  but  how  about  the 
burden  of  proof  itself,  such  as  the  change  that  is  made  by  the  Kasten- 
meier bill  ?  What  is  your  feeling  about  that  ? 

Mr.  O'Leary.  I  am  generally  in  favor  of  it,  sir.  I  think  I  would 
raise  some  issues  about  the  specifics  of  it,  but  in  general,  in  terms  of 
the  burden,  I  would  favor  it. 

Mr.  Railsback.  And  then,  under  your  two-tiered  system,  would  it 
work  something  like  this :  by  statute,  you  would  give  the  hearing  exam- 
iners certain  powers  such  as  the  power  to  actually  participate  in  the 
granting  or  denial  of  parole  ?  I  think  you  are  right,  this  would  have 
to  be  done  by  statute. 

Now  it  could  be  done  that  way  or  it  could  be  done  similar  to  the 
Social  Security  system.  I  think  what  happens  under  the  present  Social 
Security  system  when  somebody  claims  total  disability,  they  make  a 
ruling  and  that  ruling  is  subject  to  appellate  review  by,  I  think  it  is 
the  Social  Security  Appeals  Board. 

Now,  would  the  Parole  Board,  where  you  have  a  two-tiered  system, 
act  in  somewhat  the  same  way  ? 

Mr.  O'Leary.  Yes,  sir. 

Mr.  Railsback.  And  then  would  there  be  a  subsequent  opportunity 
or  would  you  go  so  far  as  the  Social  Security  system  does,  to  permit  then 
a  contest  of  the  appellate  review  board's  decision  by  a  district  court 
based  upon  the  record  made  in  the  Parole  Board  hearing  ? 

Mr.  O'Leary.  I  would,  yes,  sir.  I  would  go  to  that  extent. 

Mr.  Railsback.  It  seems  to  me  that  that  type  of  a  review  proceed- 
ing might  have  merit. 

Mr.  O'Leary.  There  are  those  who  would  disagree,  and  say  that 
the  last  step  should  be  cut  back  substantially,  as  you  know.  But  take  it 
either  way. 

Mr.  Railsback.  The  argmnents  are  that  it  would  really  cause  con- 
gestion and  there  are  people  who  would  favor  permitting  the  further 
appeal  in  the  event  that  there  has  been  a  violation  of  any  of  the  pro- 
cedural safeguards  that  are  offered  in  the  legislation,  or  where  there 
is  a  genuine  constitutional  question  involved. 

In  other  words,  they  would  limit  that  further  step. 

Mr.  O'Leary.  I  see.  Let  me  say,  not  being  familiar  with  the  Social 
Security  Administration,  I  would  opt  for  the  language  that  is  in  the 
Commission's  Report  for  the  Reform  of  the  Federal  Criminal  Code. 
I  believe  the  language  specifically  includes  "constitutional  issues." 
That,  I  think,  is  the  kind  of  thing  I  had  in  mind,  sir. 

Mr.  Railsback.  I  saw  you  nodding  earlier,  when  I  was  asking  Pro- 
fessor Dawson  some  questions  in  respect  to  what  appears  to  be  the  in- 
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consistency  in  the  application  under  the  pending  legislation,  as  it  re- 
lates to  permitting  somebody  to  go  to  trial  but  suspend  the  operation 
of  any  kind  of  parole  revocation  hearing. 

Do  you  want  to  comment  on  that  ? 

Mr.  O'Leary.  I  picked  up  the  same  issue,  the  standard  of  evidence. 
It  is  a  verj'  basic  problem.  I  am  not  sure  I  really  would  support  a 
system  in  which  you  would  say  the  Parole  Board  would  revoke  Inm  for 
something  else  anyhow.  I  think  that  is  a  basic  problem  with  the  parole 
field.  The  notion  'is  that  if  an  offender  commits  a  crime,  and  if  it  is 
dismissed  by  the  prosecutor  for  some  reason,  the  Parole  Board  might 
still  revoke  him  because  he  was  drinking  with  an  ex-offender. 

The  basis  of  revocation  is  not  the  crime,  but  the  set  of  facts.  It 
seems  to  me  that  is  the  kind  of  submerged  issue  we  don't  want  in  parole. 
We  need  to  be  surfacing  these  issues. 

From  my  point  of  view,  I  think  one  faces  some  very  difficult  prob- 
lems in  saying  that  a  parole  board,  if  a  case  is  dismissed,  cannot  use 
that  for  revocation.  We  would  face  the  circumstances,  you  know, 
Avhere  for  what  would  appear  to  be  a  technical  reason  a  case  is  dropped 
and  the  evidence 

Mr.  Eailsback.  Such  as  illegal  search  and  seizure. 

Mr.  O'Leary.  Yes,  there  are  a  whole  series  of  issues  that  arise  in 
that  kind  of  situation. 

Mr.  Eailsback.  One  other  thing,  have  you  had  a  chance  to  review 
this  other  bill  that  I  mentioned,  H.R.  13293,  which  is  really  Senator 
Percy's  work  product?  What  is  your  feeling  about  that  ? 

Mr.  O'Leary.  It  moves  in  many  respects  in  some  of  the  directions 
to  which  I  was  referring.  The  language  is  different.  But  it  does  wind 
up  with  a  national  body,  a  policy  studying  body  to  which  appeals 
can  be  taken.  It  does  have  essentially  a  two-tiered  model. 

I  think  the  problem  I  see  is  the  lack  of  integration  of  the  sys- 
tem. It  is  very  difficult  for  a  series  of  individuals,  in  a  sense  parole 
boards  all  over  the  country,  to  have  a  great  deal  of  sense  of  what  the 
Federal  Bureau  of  Prisons  is  doing,  and  of  what  kind  of  programs 
are  going  on  in  the  Federal  Bureau  around  the  country.  It  is  hard  to 
monitor  the  system  in  the  way  one  would  want.  That  is  why  I  move  to 
a  tighter  system.  But  essentially,  there  are  many  of  the  same  kinds  of 
features  in  it. 

Mr.  Eailsback.  Thank  you. 

Mr.  Kastexmeier.  Professor  O'Leary,  you,  as  well  as  Professor 
Dawson,  gave  us  some  historical  perspectives  as  to  corrections  and 
i^arole,  and  you  related  the  move  to  community-based  treatment.  As 
far  as  the  parole  structure,  what  changes  in  the  last  10  years,  if  any, 
have  the  States  made  that  you  have  observed  ?  That  is,  have  you  noted 
any  change  of  conditions  and  if  so,  in  what  direction  and  to  what  effect  ? 

Mr.  O'Leary.  One  I  think  is  moving  the  parole  board  toward  more 
of  a  decisionmaking  body.  It  used  to  be  that  the  parole  board  had  its 
own  parole  staff.  There  is  intimations  here  in  this  bill,  in  fact,  that  the 
Parole  Board  should  have  the  power  to  contract.  That  is  running 
counter  to  the  general  trend  in  this  country. 

In  State  after  State  parole  boards  are  losing  their  parole  board 
staffs.  They  are  becoming  much  more  directed  toward  the  kind  of  hear- 
ing board  I  described. 

Other  kinds  of  structural  changes  include  the  advent  of  the  hearing 
officers,  as  in  California,  for  example.  In  the  Federal  parole  system, 
also,  the  hearing  officer  is  an  important  thing  that  has  occurred. 
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Across  the  country  we  are  beginning  to  see  more  full-time  parole 
boards.  I  think  if  not  all,  almost  the  maiority  of  the  boards  in  this 
coimtry  are  part-time,  not  full-time  ana  we  are  beginning  to  see 
parole  boards  which  are  full  time.  Those  are  two  trends,  parole  staff 
and  full-time  parole  boards. 

Another,  and  this  really  underlies  some  of  the  points  I  was  mak- 
ing earlier,  is  the  integration  of  parole  boards  with  the  departments 
of  corrections.  In  the  early  days  we  had  the  notice  that  we  had  to 
separate  parole  release  from  the  superintendent  of  prisons  for  a  num- 
ber of  reasons.  So  we  had  to  set  up  a  separate  parole  board  with  its 
own  staff. 

We  set  up  the  department  of  corrections  which  embraces  the  whole 
supervision  system,  and  within  many  States,  the  parole  board,  also, 
although  externally  appointed.  That  is  another  trend.  It  is  the  kind 
of  thing  I  think  about  when  I  suggest  a  Federal  Department  of 
Corrections,  as  a  matter  of  fact.  It  is  an  important  trend,  very  much 
bringing  parole  decisionmaking  closer  to  the  whole  programing  aspect 
of  corrections. 

Those,  offhand,  are  some  of  the  changes. 

Mr.  Kastenmeier.  What  relationship  do  you  see,  structurally,  be- 
tween probation  and  parole  in  terms  of  being  a  part  of  the  Depart- 
ment of  Corrections  ?  Should  officers  continue  to  be  both  probation  and 
parole  officers  ? 

Mr.  O'Leary.  I  think  that  answer  is  specific  to  the  jurisdictions  that 
you  are  looking  at.  It  so  happens  that  in  the  largest  States  in  the  United 
States  today,  probation  services  are  local  services. 

In  New  York,  California,  and  I  guess  Illinois  and  Ohio,  probation 
services  are  basically  local  services.  In  something  like  37  States,  proba- 
tion and  parole  services  are  the  same  thing.  There  are  a  number  of  rea- 
sons one  might  argue  it  is  better  to  keep  it  at  the  local  level.  It  seems 
to  me  it  would  very  much  depend  on  the  size  of  the  State,  the  history, 
and  the  administrative  history  in  making  a  decision. 

Generally,  I  would  combine  them  unless  I  am  faced  with  situation 
such  as  Los  Angeles  County  where  2,000  probation  officers  are  involved. 
I  would  dread  to  combine  that  with  anything. 

Mr.  KIastenmeier.  To  the  extent  that  a  national  parole  institute  is 
created,  to  what  extent  should  it  include  or  exclude  probation  ? 

Mr.  O'Leary.  To  the  extent,  sir,  that  it  deals  with  the  whole  process 
of  parole  supervision,  then  I  think  it  is  into  probation.  I  was  suggesting 
that  one  might  move  the  whole  issue  of  improvement  of  field  services 
out  to  another  setting.  If  one  wants  to  bring  it  into  this  particular  bill, 
I  think  one  has  to  brmg  with  it  probation  and  bring  with  it  most  prob- 
ably a  great  deal  of  community-based  services  like  halfway  houses.  It  is 
hard  to  break  them  apart. 

Mr.  Kastenmeier.  Do  you  have  any  objection  to  the  proposed  title 
of  the  institute ;  that  is,  the  "National  Parole  Institute"  ? 

Mr.  O'Leary.  No,  it  sounds  like  a  very  nice  title. 

Mr.  Kastenmeier.  It  may  be  in  conflict  with  your  own. 
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Mr.  O'Leary.  We  are  glad  to  give  the  title  to  someone  if  someone 
would  do  something  to  it. 

Mr.  Kastenmeier.  I  yield  to  counsel  for  a  couple  of  questions. 

Mr.  Eglit.  Professor  O'Leary,  I  would  like  to  get  your  comment  on 
why  you  say  progress  has  been  made  in  the  parole  field  on  the  part  of 
the  Parole  Board.  We  seem  to  see  the  situation  that  the  Federal  Parole 
Board  is  opposed  to  becoming  part  of  the  Bureau  of  Prisons  and  is 
being  converted  into  an  appellate  body. 

We  also  see  that  there  is  fairly  stalwart  opposition  to  any  judicial 
intrusion  to  the  extent  that  in  the  Solell  case  last  year  the  New 
York  Federal  District  Court  even  offered  to  come  to  Washington  to 
hold  a  hearing,  due  to  the  resistance  of  the  chairman  of  the  Board.  And 
now  we  see  a  case  here  in  the  district  court  in  Washington,  where  the 
Justice  Department  has  taken  the  very  unusual  act  of  seeking  a  writ 
of  mandamus  against  a  Federal  district  judge  to  prevent  the  chairman 
of  the  U.S.  Board  having  to  answer  questions. 

So  my  question  is,  if  we  are  making  this  progress,  is  it  progress  that 
is  going  to  incur  resistance,  is  there  Some  built-in  mechanism  in  the 
system  which  is  opposed  to  these  types  of  change,  or  can  we  rely  on  the 
system  to  help  us  ? 

"  Mr.  O'Leary.  I  think  it  is  a  very  mixed  situation.  In  some  settings 
what  I  am  describing  would  be  very  much  opposed.  I  can  only  make  a 
case  from  my  own  expevioncos  and  background  in  the  field.  I  make  the 
case  as  best  as  I  can. 

So  I  can  only  leave  it  there.  Yes,  it  would  be  opposed.  I  say  change 
has  occurred  and  some  place  it  is  progress.  I  think  in  other  places  it  is 
not  progress,  and  there  are  correctional  systems  that  need  substantial 
intervention. 

Mr.  Eglit.  One  brief  question.  The  Federal  Parole  Board  is  now  pro- 
posing to  start  giving  reasons  for  denial  of  parole ;  the  form  whereby 
they  are  going  to  give  reasons  for  denial  of  parole  is  a  checkoff  list. 
[See  Appendix  6.]  This  is  used,  I  know,  in  the  Ohio  system.  Would 
you  consider  that  to  be  an  adequate  explanation  for  the  inmate  as  to 
the  reason  for  denial  ? 

Mr.  O'Leary.  Most  of  the  time  it  would  be  difficult  at  best.  Most  of 
the  time  I  think  an  inmate  is  asking  for  more  information  than  that. 
That  is  why  I  think  it  is  important  that  you  get  to  a  system  where  one 
can  get  decisions  made  on  the  spot.  That  gets  back  to  the  kind  of  struc- 
tural changes  that  we  are  talking  about  in  which  a  Parole  Board  hear- 
ing examiner  makes  a  decision  and  sits  down  and  explains  to  the  in- 
mate why  he  made  it. 

There  was  some  question  earlier,  what  if  all  he  can  tell  him  is  that 
he  committed  too  serious  a  crime?  I  think  that  the  whole  thrust  in 
corrections  is  toward  an  open  system  from  good  correctional  practice^ 
never  mind  law.  And  the  notion  of  having  the  inmate  face  the  facts, 
is  part  of  the  reality  he  has  to  live  with  and  it  is  part  of  good  correc- 
tional practice,  let  alone  good  law,  I  suppose. 

From  that  point  of  view,  it  seems  to  me  the  more  information  you 
can  give  the  inmate,  the  more  likely  you  are  going  to  have  a  salutory 
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effect  on  him.  It  would  be  difficult  for  me  to  see  a  preordained  checklist 
would  satisfy  the  kind  of  information  they  would  need. 

Mr.  Kastenmeier.  Thank  you  very  much,  Professor  O'Leary.  Your 
most  knowledgeable  and  informative  testimony  has  been  very  much  ap- 
preciated by  this  subcommittee. 

Accordingly,  the  subcommittee  has  completed  its  receipt  of  testi- 
mony this  morning,  and  we  will  stand  adjourned  until  Wednesday 
morning  next,  when  at  10  a.m.  in  this  room  the  subcommittee  will  be 
hearing  from  Mr.  Don  Gottfredson  and  Professor  Fred  Cohen  on  the 
subject  of  parole. 

The  subcommittee  stands  adjourned. 

(Whereupon,  at  12:20  p.m.,  the  subcommitteo  I'c^ccssed,  to  reconvene 
at  10  a.m.,  Wednesday,  March  22. 1972.) 


FEDERAL  AND  STATE  PAROLE  SYSTEMS 


WEDNESDAY,   MARCH   22,    1972 

House  of  Representatives, 
Subcommittee  No.  3  of  the 
cojumittee  on  the  judiciary, 

Washington^  B.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2226, 
Eayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier,  chair- 
man, presiding. 

Present:  Representatives  Kastenmeier,  Drinan,  Railsback,  and 
Biester. 

Staff  member  present:  Howard  Eglit,  corrections  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order  for  the 
purposes  of  continuation  of  hearings  dealing  with  the  question  of 
parole. 

The  Chair  would  like  to  observe  with  pleasure  that  news  has  reached 
us  that  our  colleague,  Mr.  Mikva,  has  survived  his  primary  yesterday. 
We  observe  with  chagrin  that  he  is  not  present. 

Mr.  Biester.  When  you  have  that  many  votes  for  you,  counting  them 
takes  a  great  deal  of  time. 

Mr.  Kastenmeier.  I  am  very  pleased  to  greet  as  the  first  witness  this 
morning  Mr.  Don  M.  Gottfredson,  who  is  director  of  the  Research 
Center  of  the  National  Council  on  Crime  and  Delinquency. 

Mr.  Gottfredson  is  the  author  of  numerous  articles  concerning 
parole,  particularly  parole  prediction  and  the  use  of  statistical  data. 

We  have  your  statement;  if  you  would  like  to  read  it,  we  will  be 
pleased.  If  you  want  to  add  anything  to  it  or  summarize  it,  you  may. 

TESTIMONY  OF  DON  M.  GOTTFREDSON,  PROGRAM  DIRECTOR,  NA- 
TIONAL COUNCIL  ON  CRIME  AND  DELINQUENCY  RESEARCH 
CENTER,  DAVIS,  CALIF.;  ACCOMPANIED  BY  DR.  MARCUS  NEI- 
THERCUTT,  ASSOCIATE  DIRECTOR 

Mr.  Gottfredson.  Thank  you  very  much,  Mr.  Chairman  and  mem- 
bers of  the  committee. 

The  invitation  to  testify  was  very  much  appreciated.  I  am  the  di- 
rector of  the  Research  Center  of  the  National  Council  on  Crime  and 
Delinquency.  The  NCCD  is  a  private,  nonprofit  agency  which  develops 
and  promotes  adoption  of  improved  methods  for  the  prevention,  treat- 
ment, and  control  of  crime  and  delinquency. 

The  Council  has  been  very  active  in  the  field  of  parole  since  its 
founding  in  1907.  Since  I  understand  that  our  executive  director,  Mr. 
Milton  Rector,  has  been  invited  to  testify  later,  I  will  not  offer  the 
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recommendations  of  our  agency  but  will  present  my  own  views,  espe- 
cially concerning  research  needs  and  the  establishment  of  a  National 
Parole  Institute. 

The  views  stem  from  research  on  parole  in  which  I  have  been  in- 
volved for  the  last  14  years,  including  two  current  projects  I  would 
like  to  describe  briefly,  and  from  earlier  work  as  a  psychologist  in 
prisons. 

Testimony  before  this  committee  already  has  shown  that  the  his- 
tory of  corrections  may  be  summarized  as  follows :  we  have  been  at 
worst  inhumane,  at  best  inefficient,  and  at  all  times  confused. 

We  need  to  lessen  the  confusion  by  being  more  clear  about  the  objec- 
tives of  the  process,  including  paroling  decisions — and  the  Parole  Im- 
provement and  Procedures  Act  of  1972  socks  to  i]o  that. 

We  need  to  increase  efficiency  by  gaining  more  knowledge  of  the 
most  effective  techniques  to  be  employed  in  the  process — and  the  estab- 
lishment of  a  National  Parole  Institute  seeks  to  do  that. 

We  need  to  devise  more  fair,  equitable,  and  humane  procedures — and 
the  bill  seeks  to  do  that. 

The  needs  for  more  knowledge  in  this  field  may  be  illustrated  by 
reference  to  a  lack  of  information  bearing  on  many  specific  issues  raised 
hy  the  pending  legislation. 

There  is  no  evidence  bearing  on  the  relationship  of  the  background 
of  parole  board  members  to  the  adequacy  of  decisions.  The  variety  of 
backgrounds  required  in  H.R.  13118  seems  fashionable  and  sensible— 
although  one  may  wonder  why  experience  in  probation  or  parole  is 
not  a  required  category — but  any  evidence  that  decisions  will  be  in  any 
sense  improved  is  lacking. 

While  the  act  purports  to  set  qualifications  for  Board  membership, 
it  requires  only  that  various  fields  of  interest  be  represented,  and  it  re- 
quires no  specific  qualifications  of  individual  members  to  insure  that 
quality  representation  may  be  expected  by  reason  of  the  training  and 
experience  required. 

The  sections  of  the  act  concerning  time  of  eligibility  for  release 
on  parole,  release  on  parole,  factors  taken  into  account  in  parole  deter- 
mination, and  information  considered  by  the  Board  raise  a  host  of  in- 
terrelated issues. 

Parole  is  one  method  of  release  from  prison ;  the  alternatives  in  the 
Federal  system  are  mandatory  release  under  supervision  or  discharge 
without  supervision.  In  many  States,  the  only  alternatives  are  parole 
with  supervision  or  discharge  without  it.  Our  studies  show  that  the 
use  of  parole  across  the  country  varies  strikingly — in  1970,  it  ranged 
among  States  from  2  percent  to  97  percent.  The  average  among  States 
was  57  percent.  The  use  of  parole  as  a  method  of  release  from  prison 
has  increased  steadily  over  the  last  6  years. 

Very  few  persons  die  in  prison,  so  nearly  all  who  enter  prison  leave 
at  some  time;  and  the  issues  of  parole  concern  not  only  how  much 
time  will  be  required  to  be  served  but  also  how  much,  if  any,  super- 
vision will  be  required  in  the  community. 

The  wide  differences  in  the  use  of  parole  across  the  country  reflect 
markedly  different  legal  structures  governing  parole  in  the  various 
States  and  widely  divergent  philosophies  concerning  the  proper  use  of 
parole. 

Is  parole  the  appropriate  form  of  release  for  "good  risks" — that 
is,  for  persons  considered  not  likely  to  violate  the  conditions  of  parole 
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or  break  the  law?  This  seems  to  be  assumed  in  States  paroling  only 
a  sma.ll  proportion  of  prisoners;  the  remainder,  judged  as  poorer  risks, 
are  discliarged  without  supervision.  It  seems  to  be  assumed  by  the 
act  under  study,  since  parole  is  required  in  the  absence  of  a  showing 
that  there  is  substantial  reason  to  believe  that  the  prisoner  will  engage 
in  further  criminal  conduct  or  will  not  conform  to  the  conditions  of 
parole. 

It  seems  to  be  assumed  generally  by  the  U.S.  Board  of  Parole,  since 
although  about  two-thirds  of  all  who  leave  Federal  prisons  do  so 
under  supervision,  about  two-thirds  of  these  are  paroled  and  about 
one-third  |-re  out  on  mandatory  release. 

One-third  of  all  leave  prison  with  no  supervision.  Those  paroled 
spend  less  time  in  prison  but  have  longer  periods  of  supervision  than 
those  under  mandatory  release. 

Or  is  parole  the  appropriate  form  of  release  for  "poor  risks" — that 
is,  for  persons  considered  likely  to  violate  the  conditions  of  parole 
or  offend  again  ?  Do  "good  risks"  require  more  treatment,  control,  and 
surveillance  in  the  community  than  do  "poor  risks"  ? 

How  is  the  risk  of  further  criminal  conduct  or  of  parole  violation 
to  be  measured  or  assessed?  The  act  uses  the  phrases  "substantial 
reason  to  believe"  or  "high  likelihood"  that  the  prisoner  will  engage 
in  further  criminal  conduct.  Much  research  has  shown,  however,  that 
parole  board  members — like  psychiatrists,  psychologists,  or  correc- 
tional workers  generally — are  poor  predictors  of  parole  outcomes. 

Much  research  on  parole  prediction — a  topic  persistently  studied 
for  the  last  50  years — has  shown  repeatedly  that  statistical  prediction 
devices  provide  better  estimates  of  the  likelihood  of  parole  violation 
than  do  clinical  estimates.  Yet,  the  best  available  of  these  devices  have 
only  modest  validity. 

Statistical  prediction  devices  have  not  yet  been  found  very  useful 
by  paroling  authorities  in  making  individual  case  decisions;  that  is, 
they  have  not  been  used  extensively  by  parole  boards  in  their  assess- 
ment of  risk — despite  the  evidence  cited  above.  They  have,  however, 
provided  convincing  evidence  that  parole  supervision  of  ^ood  risk  is 
unnecessary.  Several  careful  studies  have  shown  that  identifiable  good 
risks  perform  as  well  in  the  community  without  parole  supervision  as 
with  it. 

The  factors  which  may  be  taken  into  account  in  parole  determina- 
tion, in  paragraph  4206  of  the  act,  H.R.  13118,  apparently  are  listed 
as  a  remedy  to  the  Board's  alleged  secrecy  in  not  revealing  what  it 
considers  in  determining  whether  or  when  to  release  on  parole. 

However,  the  factors  listed  are  so  lacking  in  explicit  definition,  and 
so  subjective  and  intangible,  as  to  provide  an  example  of  the  fault 
the  act  seeks  to  remedy. 

With  the  exception  of  the  last  factor — which  begins  "any  other  .  .  .," 
the  items  listed  are  superfluous  to  and  contradictory  of  the  two  criteria 
for  nonrelease  listed  in  paragraph  4205  unless  it  can  be  demonstrated 
that  each  is  related  to  the  likelihood  of  parole  violation.  From  prior 
studies  it  appears  that  some  are,  some  are  not,  and  some  are  not  defined 
explicitly  enough  to  permit  the  test. 

The  prelude  to  title  II  of  the  act,  establishing  the  National  Parole 
Institute,  states  the  finding  of  the  Congress  that  "there  is  insuflficient 
knowledge  concerning  the  uses  of  parole,  the  individuals  most  suita- 
ble for  parole,  and  the  effective  operation  of  parole  systems." 
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This  lack  of  knowledge  is  found  in  correctional  work  generally. 
Thus,  there  is  inadequate  evidence  on  the  relationship  of  time  served 
in  prison  to  parole  violations  or  new^  crimes  for  various  types  of  of- 
fenses or  types  of  persons. 

There  is  some  evidence  that  in  general  time  served  is  unrelated  to 
parole  outcomes  or  at  least  is  not  a  strong  predictor  of  those  outcomes. 
There  is  little  evidence  for  the  effectiveness  of  a  myriad  of  prison  pro- 
grams thought  to  be  rehabilitative,  although  there  is  some  evidence 
that  effectiveness  may  be  increased  by  an  appropriate  matching  of 
various  kinds  of  offenders  and  kinds  of  treatment  programs.  Gener- 
ally, little  systematic  knowledge  is  available  to  show  how  offenders 
may  be  rehabilitated,  with  demonstrable  effectiveness  of  the '^rehabili- 
tation program. 

To  the  extent  that  sentences  are  indeterminate  or  in  effect  deferred, 
it  must  be  assumed  implicitly  that  information  available  only  later 
during  confinement  is  necessary  for  a  rational  decision,  unless  the  de- 
ferral is  intended  as  a  means  for  control  of  prison  behavior. 

However,  most  information  predictive  of  parole  outcomes  is  known 
at  the  time  of  reception  in  prison ;  and  it  is  very  difficult  to  improve 
on  this  prediction  by  adding  information  concerning  the  length  of 
time  served,  the  programs  in  which  the  offender  has  participated  in 
prison,  the  violation  of  prison  rules,  or  the  person's  parole  plans. 

To  many  informed  persons,  this  suggests  that  sentences  should  be 
fixed  at  conviction;  and  parole,  if  used  at  all,  should  be  specified  then. 
These  same  persons  are  apt  to  argue  that  parole  supervision  is  not 
needed,  since  there  is  lack  of  evidence  for  the  effectiveness  of  these 
programs  in  reducing  new  offenses.  Thus,  it  may  be  argued  that  both 
the  parole  board  and  the  parole  supervision  service  should  be  abol- 
ished. 

This  assumes,  however,  that  we  have  adequate  knowledge  that  noth- 
ing works,  when  in  fact  our  investment  to  discover  what  works  and 
what  does  not  work  has  been  less  than  minimal.  The  1967  report  of 
the  President's  Commission  on  Law  Enforcement  and  Administra- 
tion of  Justice  pointed  out  that  although  our  greatest  need  is  the  need 
to  know,  and  although  the  Department  of  Defense  spends  about  15 
percent  of  its  budget  for  research  and  private  industry  about  3  per- 
cent, far  less  than  1  percent  of  funds  for  the  criminal  justice  system 
have  been  allocated  to  programs  aimed  at  decreasing  our  ignorance  in 
this  field.  This  situation  has  not  been  mitigated  markedly  by  the  pro- 
grams of  the  Law  T^^jiif orcemont  Assistance  Administration. 

Thus,  our  ignorance  of  demonstrably  effective  paroling  procedures, 
prison  programs,  and  community  supervision  methods  argues  less  for 
their  abandonment  than  for  a  concerted,  adequately  funded,  effort  to 
determine  what  procedures  work,  for  what  offenders.  Those  that  work 
can  be  maintained  and  expanded,  while  those  that  do  not — after  ade- 
quate study — can  be  terminated. 

The  NCCD  Research  Center  is  conducting  two  related  projects 
which  we  believe  can  contribute  to  this  effort.  One  is  the  uniform  parole 
reports  program,  funded  by  the  National  Institute  of  Mental  Health. 
The  other  is  a  study  of  parole  decisionmaking,  funded  by  the  Law 
Enforcement  Assistance  Administration. 

Over  the  last  7  years,  we  have  developed,  in  collaboration  with  pa- 
roling authorities  across  the  country,  a  national  system  of  uniform 
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parole  reports.  The  system,  to  which  all  adult  parole  agencies  in  the 
United  States  have  contributed,  keeps  track  of  persons  paroled  and  of 
some  of  their  characteristics,  and  keeps  score  in  terms  of  their  parole 
outcomes. 

In  addition  to  reports  providing  feedback  to  parole  decisionmakers 
concerning-  the  consequences  of  parole  of  various  caterogies  of  offend- 
ers, the  system  has  provided  each  parole  agency  in  the  country  with 
a  basic  recordkeeping  system  which  can  serve  as  a  basis  for  the  re- 
search already  suggested  as  needed. 

The  second  project  mentioned  is  attempting  to  demonstrate  this  in 
a  study  underway  in  collaboration  with  the  U.S.  Board  of  Parole.  It 
seeks  to  develop,  test,  and  demonstrate  programs  of  improved  infor- 
mation for  parole  decisionmaking  in  order  to  enable  paroling  authori- 
ties to  make  more  rational  decisions  as  to  both  general  policy  and  in- 
dividual cases. 

This  study  is  quite  relevant  to  those  sections  of  the  Parole  Improve- 
ment and  Procedures  Act  of  1972  which  deal  with  release  on  parole, 
factors  taken  into  account  in  parole  determination,  and  information 
considered  by  the  Board. 

We  are  seeking  to  define  paroling  decisions  currently  made,  to  test 
the  relationships  between  information  available  for  decisions  and  the 
consequences  of  the  decisions  in  terms  of  new  offenses  and  parole  vio- 
lation, and  to  evaluate  the  impact  of  the  new  procedures  on  actual  case 
decisionmaking  by  the  Board. 

A  part  of  this  effort  goes  to  seeking  to  improve  the  Board's  ability 
to  men  sure  the  likelihood  that  an  offender  will  engage  in  further  crim- 
inal conduct;  and  we  will  seek  to  compare  the  results  obtained  with 
the  three  forms  of  release  from  prison :  parole,  mandatory  release  with 
supervision,  and  discharge  without  supervision. 

With  the  present  state  of  knowledge,  it  will  be  very  difficult  for  any 
parole  board  to  specify  precisely  and  explicitly,  on  the  basis  of  scien- 
tific evidence,  that  there  is  a  high  likelihood  of  further  criminal  con- 
duct. Statistical  prediction  devices  may  be  developed  which  are  more 
informative  than  subiective  judgment  with  respect  to  the  specific  issue 
of  parole  violation.  But  the  most  ardent  advocates  of  statistical  pre- 
diction methods  insist  on  an  interview  when  they  must  make  a  decision. 

This  is  probably  due  to  the  complexity  of  objectives  involved  in  the 
decision,  which  include  concerns  for  sanctioning,  for  equity,  for  appro- 
priate treatment  placement,  and  for  more  specific  parole  outcomes, 
such  as  assaultive  behavior,  drug  use,  robbery,  or  theft.  Prediction 
devices  addressed  to  the  problem  of  estimating  these  more  specific 
behavioral  outcomes  have  not  been  developed. 

There  is  some  evidence  to  show  that  reductions  in  time  served  in 
prison  have  no  effect  on  later  parole  violation  rates.  This  evidence 
supports  the  position  of  those  who  argue  for  earlier  parole,  especially 
since  earlier  paroles  are  associated  not  only  with  a  lessening  of  punish- 
ment not  required  in  any  rehabilitative  sense  but  also  with  substantial 
monetary  savings. 

There  is  no  evidence  to  show  that  minimum  terms  are  useful,  or  that 
they  should  be  required  for  some  categories  of  offenders  but  not  others. 
I  would  prefer  to  eliminate  minimum  terms,  specify  qualifications  for 
decisionmakers,  permit  parole  in  their  discretion,  and  make  a  serious 
effort  to  systematically  study  experience  with  these  procedures  as  a 
means  to  their  improvement. 
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Given  the  great  needs  for  improved  knowledge  concerning  the  effec- 
tiveness of  correctional  programs  generally,  the  critical  part  in  that 
process  that  is  played  by  parole  decisions,  and  the  increasing  use  of 
community  supervision  programs,  the  intent  of  title  II,  establishing 
a  National  Parole  Institute,  can  only  be  commended.  Methods  are 
available  for  carrying  out  the  research  specified  in  the  act  to  gain 
the  knowledge  needed,  and  we  should  use  them.  This  is  an  important 
avenue  to  achieving  the  objectives  of  the  act  as  a  whole — ^to  lessen  the 
confusion,  establish  more  equitable  procedures,  increase  efficiency,  and 
by  that  process  provide  correctional  programs  which  are  demonstrably 
more  effective  and  hence,  more  humane. 

Thank  you,  Mr.  Chairman.  I  would  be  glad  to  comment  further  if 
you  would  like  or  give  you  further  written  materials  pertaining  to 
any  of  the  things  involved. 

Mr.  KLA.STENMEIER.  Your  statement  is,  I  think,  one  of  the  most  use- 
ful, one  of  the  most  centrally  applicable  statements  that  we  have  had 
on  the  subject. 

The  reason  I  say  that  is  because  it  really  discusses  the  outlook  and 
the  present  state  of  affairs  to  the  extent  that  we  are  able  presently  to 
evaluate  them.  That  is  very  important.  It  is  not  a  happy  statement,  at 
least  as  far  as  I  read  it,  or  from  what  I  hear  you  saying;  namely,  there 
are  a  great  deal  of  major  areas  of  judgment  for  which  there  is  pres- 
ently no  evidence,  or  a  lack  of  evidence,  as  you  keep  citing. 

It  is  not  even  clear  to  me  that  we  are  likely  to  get  such  efficiency  in 
the  future.  You  suggest  by  implication,  if  not  directly,  that  statistically 
some  of  these  things  are  not  susceptible  of  evaluation  pretty  much ;  do 
you  not  ? 

Mr.  GoTTFREDSON,  I  did  not  mean  to  suggest  that,  Mr.  Chairman. 
I  think  there  are  methods  available  to  shed  considerably  more  light  on 
these  issues  than  we  have  to  date. 

But  we  have  not  tried  to  use  them  extensively.  There  are  a  few 
scattered  studies  which  provide  most  of  the  bases  of  evidence  that  we 
do  have  bearing  on  these  issues,  but  we  have  not  tried  to  use  them  in 
a  concerted  and  serious  way. 

I  am  making  a  plea  that  research  in  this  area  has  been  inadequately 
funded  and  inadequately  supported.  That  although  frequently  re- 
search is  mentioned,  it  is  ordinarily  last  on  the  agenda  and  with  budget 
cuts  it  goes  first. 

So,  I  make  a  plea  that  there  are  methods  available.  I  am  not  saying 
these  issues  are  not  susceptible  to  evaluation.  I  believe  to  the  contrary, 
there  are  many  appropriate  methods  available,  but  they  are  not  being 
put  to  use. 

Mr.  Kastenmeier.  I  don't  doubt  what  you  have  to  say  in  this  con- 
nection. I  think  most  people  would  be  surprised  to  learn  that  there 
has  not  been  very  much  in  terms  of  fiscal  resources  devoted  to  research 
in  criminal  justice  under  LEAA,  a  rather  new  and  extensive  Federal 
arm. 

This  subcommittee  has  to  bring  out  on  the  Floor  a  bill  known  as 

.  H.R.  45,  to  create  an  Institute  for  Continuing  Studies  of  Juvenile 

Justice.  It  presumes  to  do  several  things :  to  engage  in  training  people 

for  work  in  the  juvenile  justice  field;  to  centralize  an  independent 

agency,  data  information,  and  studies  resources  which  would  be  avail- 
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able  nationally  to  judges  and  courts  and  officials  and  people  working 
in  the  field. 

It  has  been  asserted  many  times  over  that  a  great  deal  of  reasearch 
has  been  done  in  this  area.  It  has  been  said  that  it  has  been  researched 
to  death,  that  we  have  to  literally  go  for  cover  on  this  issue.  Well,  we 
are  not  insisting  that  more  research  go  on,  but  we  do  insist  that  it  be 
centralized  and  be  available,  as  it  presently  is  not,  at  least  for  many. 

So,  it  would  appear  in  the  criminal  justice  field,  generally,  that  the 
impression  might  be  that  there  has  been  a  great  deal  of  research  and 
it  has  gone  up  in  great  leaps  forward  in  recent  years,  presumably  due 
to  LEAA  and  other  entities  created  both  by  the  Federal  government 
and  by  other  levels  of  government.  But  you  say  this  is  not  in  fact  true. 

Mr.  GoTTFREDSON.  Of  course,  this  is  a  matter  of  degree  and  where 
one  thinks  the  priorities  should  be  placed. 

I  suppose  it  also  relates  to  the  definition  of  research.  Many  of  the 
programs  have  been  funded  in  the  midst  of  the  fight  for  action  pro- 
grams and  the  complaint,  "We  have  had  enough  resc^aich ,  let's  have 
some  actions." 

We  have  had  demonstration-type  programs  which  have  involved  a 
very  minor  component  of  research.  It  is  much  more  difficult  to  obtain 
funding  for  the  kinds  of  research  that  I  am  claiming  are  necessary, 
which,  for  example,  in  the  case  of  parole,  examine  the  process  in  some 
detail,  try  to  think  through  the  conceptual  muddle  that  exists  in  this 
area  and  make  some  theoretical  sense  of  it,  and  to  examine  the  process 
of  decisionmaking  closely. 

These  are  activities  which  I  suggest  are  very  needed  and  yet,  they 
do  not  have  a  clear  action  implementation.  I  think  with  the  present 
attitudes  in  the  Congress  and  in  the  Federal  agencies,  these  are  not 
apt  to  be  funded. 

I  am  saying  I  think  nevertheless  they  are  important. 

Mr.  Kastenmeier.  Do  you  thing  we  know  enough  in  terms  of  the 
research  which  should  be  undertaken  to  legislate  a  substantial  reform 
in  the  area  of  parole  without  this  research  being  done  and  being  guided 
somewhat  in  terms  of  prediction  ? 

Mr.  GoTTFKEDSON.  I  think  that  I  would  want  to  urge  that  whatever 
changes  are  made  there  should  be  in  the  legislation  as  part  of  it  the 
notion  that  there  will  be  included  a  systematic  study  of  this  experience. 

I  do  not  claim  that  one  must  always  wait  for  all  the  evidence  before 
making  any  change.  I  would  plea  that  this  time  if  we  change,  let's 
assess  that  change.  The  history  of  corrections  has  been  such  that 
changes  repeatedly  are  made  but  there  is  no  built-in  evaluation  of  that 
change. 

I  think  you  are  trying  to  do  that  in  this  legislation  and  that  is 
mainly  what  I  would  want  to  support.  I  also  hope  I  am  suggesting  it 
is  not  true  we  know  nothing.  We  have  learned  some  things  from  the 
limited  number  of  studies  I  cited. 

An  illustration  I  think  is  that  we  do  see  that  terms  may  be  system- 
atically reduced,  at  least  to  some  extent,  with  no  difference  in  parole 
outcome.  That  is  an  important  result  which  I  think  is  well  supportable. 

There  are  evidences  of  this  sort.  We  have  learned  things  about  the 
possibility  of  using  alternatives  to  confinement,  using  community 
treatment  programs  as  alternatives.  We  have  learned  things  about 
differential  treatment  programs. 
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I  have  reference  to  studies  in  the  California  Youth  Authority  in  this 
line.  So,  I  do  not  mean  to  imply  there  is  no  evidence  to  guide  us.  I  think 
there  are  some  important  results. 

Mr.  Kastenmeier.  In  connection  with  this  evidence,  is  there  any 
difference  in  the  make-up  of  the  prison  population  that  we  should 
take  note  of  or  that  parole  authorities  might  take  note  of  in  predicting 
poor  or  good  risks  ?  I  am  talking  about  the  general  prison  population 
now,  as  opposed  to  10  or  20  years  ago.  That  is,  to  the  extent  that  there 
are  more  conununity-oriented  programs,  particularly  in  California, 
those  in  institutions  may  tend  to  be  poorer  risks,  by  and  large,  as 
opposed  to,  say,  a  decade  ago,  when  in  the  general  prison  population 
you  would  find  people,  the  counterpart  of  whom  are  today  in  com- 
munities on  graduated  release. 

Is  there  any  generalization  one  can  make  with  respect  to  that 
evidence,  and  with  respect  to  good  and  .poor  risks,  respectively  ? 

Mr.  GoTTFREDsoN.  The  people  who  work  in  prisons  whom  I  have 
talked  to  tend  to  believe  that  the  situation  is  as  you  describe  it. 

That  with  the  increased  use  of  probation,  and  for  example,  with 
increased  use  of  that  kind  of  program  as  a  result  of  a  probation  subsidy 
in  California,  the  prison  population  is  getting  tougher  to  deal  with 
and  you  have  increasingly  poorer  risks  as  opposed  to  good  risks  in 
prison. 

Recently  in  California  the  Assembly  office  of  research  did  a  study 
on  this  topic  with  the  assistance  of  Public  Systems,  Inc.,  a  private 
firm  in  California. 

The  results  of  their  investigation  supported  the  contention  tliat  that 
is  not  the  case.  Especially  I  was  interested  in  that  because  they  made 
use  of  some  prediction  devices  that  I  have  been  involved  with  develop- 
ing in  California  and  they  found  that  over  the  most  recent  years  the 
average  scores  for  risk  as  measured  by  that  device  did  not  change. 

Now,  this  did  not  really  satisfy  the  people  in  California,  because 
they  felt  that,  the  appropriate  variables  were  not  included  in  that 
study. 

For  example,  they  would  argue  that  you  may  have  looked  at  how 
many  robbery  cases  we  have;  but  we  now  have  more  persons  who  are 
here  for  robbery  who  have  committed  an  earlier  robbery.  That  is  a  poor 
risk  and  you  do  not  have  that  in  your  statistics. 

So,  I  do  not  believe  that  settled  the  issue,  but  available  evidence 
I  have  seen  suggests  that  prison  populations  are  not  worse  with  re- 
spect to  risk. 

Mr.  Kastenmeier.  In  connection  with  whether  parole  supervision 
is  needed  or  not,  you  cite  cases  in  which  parole  supervision  perhaps 
is  not  needed  or  does  not  make  any  difference. 

This  is  a  suggestion  counter  to  that  which  we  have  previously  re- 
ceived, to  the  extent  that  we  should  have  parole  supervision  even  in 
cases  where  it  is  presently  only  inadequately  available.  In  other  words, 
there  should  be  someone  to  aid  the  mdividual.  Not  supervising  him 
from  the  standpoint  of  behavior,  but  rather,  aiding  him  in  getting 
a  job,  in  relating  to  any  adjustment  problems  he  might  have,  and 
so  forth. 

So,  I  would  ask  you  with  respect  to  the  argument  that  in  a  number 
of  cases  parole  supervision  is  not  needed,  in  what  context  is  that, 
meant  ? 
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Mr-  GoTTFKEDSON.  I  meant  that  in  relation  to  persons  who  are 
identifiable  as  good  risks,  that  is  persons  who  are  apt  to  be  successful 
on  parole  in  any  case.  There  are  careful  studies,  especially  in  Cali- 
fornia, which  show  that  you  can  identify  a  top  group  of  good  risks 
for  whom  i)arole  supervision  won't  make  any  difference  with  respect 
to  parole  outcomes. 

Thus,  it  would  seem  that  you  can  identify  some  good  risks  who  are 
going  to  make  it  and  you  need  not  waste  your  parole  supervisory 
sources  on  that  group. 

There  have  been  schemes  in  California  which  have  worked  out 
quite  well,  I  think,  of  differential  supervision  for  various  categories 
of  risk  along  this  line,  if  not  ignoring  suporvison  entirely  for  the 
good  risk  group,  at  least  assigning  good  risks  minimal  supervision 
and  another  group  somewhat  more  intensive  or  casework  type  of 
supervision,  and  perhaps  more  surveillance  for  identifiable  poor  risks. 

It  seems  to  me,  generally,  it  does  not  make  sense  to  use  up  your 
supervision  resources  by  paroling  those  identifiable  good  risks  and  dis- 
charging the  poor  risks  without  supervision. 

Mr.  Kastenmeier.  Particularly  when  we  do  have  evidence  that 
the  parole  system  is  undermanned  as  far  as  being  able  to  handle 
the  cases  that  really  do  require  supervision. 

I  would  like  to  yield  at  this  point  to  the  gentleman  from 
Pennsylvania.  , 

Mr.  BiESTER.  You  talked  about  the  good  risk  circumstances  of  po- 
tential parolees.  What  is  the  good  risk  circumstances  of  the  parole 
boards,  themselves?  How  competent  are  parole  boards  around  the 
country  ? 

]Mr.  GoTTFREDSOx.  I  cau  only  answer  that  by  my  impression,  not 
from  any  systematic  study  of  this. 

My  impression  from  dealing  with  parole  boards  around  the  country 
has  been  a  very  pleasant  one  in  the  sense  that  almost  invariably  I  find 
myself  dealing  with  people  that  I  regard  as  having  a  lot  of  integrity 
and  a  lot  of  seriousness  about  their  work,  a  lot  of  involvement  with 
it  and  persons  who  are  really  trying  to  do  right. 

On  the  other  hand,  there  is  a  great  deal  of  variability — in  my  im- 
pression-— in  terms  of  the  skills  that  are  really  requisite  to  doing  a 
good  job  in  this  case. 

The  most  extreme  sort, of  example  I  could  cite  is  the  example  of  a 
parole  board  member  that  I  recall,  who — I  could  tell  very  readily 
from  my  experience  as  a  clinical  psychologist — had  a  reading  dis- 
ability. A  large  part  of  his  job  was  reading  case  files  and  yet,  he  w(is 
an  extremely  poor  reader,  he  needed  remedial  reading.  This  is  an 
extreme  example,  but  I  cite  it  to  point  up  the  variability  one  can  find. 

I  think  it  is  appropriate  to  set  some  qualification  standards.  I  also 
ha^•e  to  submit  that  I  do  not  know  what  those  are. 

The  standards,  I  suppose,  deal  with  issues  like  integrity  but  also 
issues  like  sensitivity  and  insight  fulness  and  feeling:  and  I  don't  know 
how  to  measure  those  adequately. 

Mr.  BiESTER.  Do  you  have  a  gross  figure  of  how  many  people  are 
on  State  and  Federal  parole  at  the  present  time,  approximately? 

Mr.  GoTTFRF.DSON.  Jam  sorry,  sir,  I  do  not.  We  do  have  some  infor- 
mation on  thnt  from  our  ''Uniform  Parole  Report  Study." 

If  you  would  not  object,  T  could  iisk  mv  colleague  who  is  here.  Dr. 
Marcus  Xeithcrcutt,  who  did  that  study,  if  he  recalls. 
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Dr.  Neithercutt.  We  could  only  tell  you  how  many  were  released 
on  parole.  We  do  not  have  any  notion  of  how  many  are  on  parole  but 
I  could  give  you  figures  on  release  from  1965  to  1970  by  year. 

Mr.  BiESTER.  That  would  be  helpful. 

With  respect  to  LEAA,  what  percentage  of  LEAA  funds  do  go  into 
research  ? 

Mr.  GoTTFREDSON.  I  am  sorry,  I  cannot  answer  that.  My  impression 
is  that  a  relatively  small  proportion  of  the  total  LEAA  funds  go  to 
the  National  Institute  of  Law  Enforcement  and  Criminal  Justice, 
which  is  the  research  arm. 

So,  in  proportion  to  the  whole  program,  I  think  it  is  modestly 
funded.  There  is  some  research  going  on  as  part  of  the  block  grant 
program  to  the  States  as  well,  but  not  very  much. 

I  happen  to  be  a  member  of  the  correction  task  force  for  the  State 
planning  agency  in  California,  the  California  Council  on  Criminal 
Justice,  so  I  have  seen  many  of  those  proposals  from  the  State  stand- 
point. Typically,  the  proposals  I  have  seen  have  a  factor  of  maybe 
5  percent  m  the  budget,  or  3  percent,  for  an  evaluation  which  is  very 
poorly  conceived,  very  poorly  worked  out  and  hardly  worth  the  $2,000 
or  $3,000  that  is  included  for  that  function  in  that  program. 

So,  for  most  of  the  funds  which  are  going  to  action  programs  in  the 
States,  my  impression  is  there  is  a  very  slight  research  component 
and  the  National  Institute  is  not  well-funded  in  proportion  to  the 
whole  problem. 

Mr.  BiESTER.  I  find  it  difficult,  and,  I  imagine  you  do  as  well,  to 
approach  conceptually  what  I  am  about  to  approach.  Yet,  I  think 
from  time  to  time  it  is  essential  that  we  do  so. 

Is  there  a  residual  population  of  American  society,  or  any  society, 
that  is  not  capable  of  being  either  corrected,  rehabilitated,  changed, 
altered,  or  developed  ?  Is  there  a  distillate  ?  Is  there  a  residue  that 
we  cannot  touch  ? 

Mr.  GoTTFREDSON.  Certainly,  there  are  persons  in  prisons  that  we 
do  not  know  how  to  change. 

Mr.  BiESTER.  What  should  we  do  with  respect  to  the  treatment  or 
the  custody  or  arrangements  for  such  people  ? 

Mr.  Kastenmeier.  If  the  gentleman  will  yield  ? 

Eelating  to  your  experience  in  California,  they  have  tried  some 
radical  methods  recently,  including  lobotomies,  I  gather,  or  some 
form  of  brain  surgery,  to  accomplish  behavioral  modification,  haven't 
they? 

Mr.  BiESTER.  If  the  chairman  would  yield,  I  would  not  want  to  be 
on  the  side  of  any  such  effort. 

Mr.  GoTTFREDSON.  I  dou't  know  that  they  have  tried  that.  I  don't 
really  know  the  circumstances  involved.  There  was  some  stuff  in  the 
newspapers  over  there  recently,  but  I  don't  think  it  was  lobotomies 
they  were  talking  about.  I  guess  we  are  talking  about  roughly  the 
same  groups. 

I  am  convinced  there  are  some  people  in  prison  that  you  cannot  let 
out  just  now.  I  heard  the  director  of  corrections  in  California  say 
the  other  day,  "There  are  some  here,  if  you  let  them  out,  I  am  going 
to  get  locked  up,  because  I  am  afraid  of  them." 

I  do  feel  that  is  a  small  proportion  of  offenders  who  cannot  be 
released.  So,  we  are  talking  about  a  very  small  proportion.  I  don't 
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know  what  to  suggest  to  you  except  we  need  to  continue  in  the  hope  of 
learning  how  to  modify  that  kind  of  behavior.  I  know  it  seems  some- 
times hopeless. 

I  think  I  am  not  ready  to  give  up  and  believe  we  must  continue  to 
try ;  but  we  have  no  technology  in  psychology  and  psychiatry  to  do 
that  now. 

Mr.  BiESTER.  On  page  9  of  your  report,  you  refer  to  a  program  of 
recordkeeping  over  the  last  7  years. 

Can  you  give  us  some  idea  of  any  mountain  peaks  you  may  have 
seen  out  of  these  reports  or  any  consequences  of  the  data  which  would 
help  us  with  respect  to  this  legislation  ? 

Mr.  GoTTFREDSON.  I  think  in  general,  the  experience  has  been  a 
rewarding  one  in  that  it  has  shown  that  you  can  do  something  in  a 
cooperative  manner  with  all  these  different  States,  despite  the  dif- 
ferences in  philosophy  and  all  that  is  encountered. 

That  experience  also  suggests  to  me  that  many  of  the  programs 
suggested  by  the  nature  of  the  National  Parole  Institute  can  only  be 
successful  if  the  active  collaboration  of  the  parole  community  and 
parole  board  community  is  joined  in  that  effort. 

The  only  reason  the  project  has  been  successful,  at  least  to  the  extent 
of  having  the  cooperation  of  the  States  in  submitting  data,  has  been 
through  an  active  cooperation  of  those  paroling  authorities. 

So,  I  think  that  is  an  important  lesson  for  many  of  the  activities 
that  you  envision. 

Then,  I  think  that  some  things  have  been  learned  from  that  data  as 
well  which  are  pertinent  to  the  committee. 

One  of  the  things  that  has  been  learned  is  that  there  is  such  a  great 
variety  across  the  country  in  the  persons  who  are  paroled,  in  terms  of 
their  characteristics,  such  as  offense,  age,  and  so  forth,  which  are  re- 
lated to  parole  outcomes,  that  it  is  clear  one  cannot  make  comparisons 
across  States,  comparison  of  parole  violations,  without  taking  this 
variation  into  account. 

And  that  is  rather  difficult  to  do.  We  are  struggling  to  try  to  make 
some  meaningful  and  valid  comparisons.  But  I  think  what  I  am  assert- 
ing is  that  a  good  lesson  from  that  study  is  a  word  of  caution  in  mak- 
ing those  comparisons  which  we  do  tend  to  make  quite  frequently.^ 

Mr.  BiESTER.  Do  you  have  any  information  for  us  as  to  what  is  and 
what  is  not  working? 

Mr.  GoTTFREDsoN.  I  gucss  f  rom  that  study  we  really  cannot  answer 
that  type  of  question.  We  hope  in  the  coming  year  to  be  able  to  make 
some  comparisons  over  States  the  best  we  can,  considering  the  dif- 
ferences I  cited. 

But  as  yet,  we  have  only  that  kind  of  caution.  We  have  only  that 
word  of  caution. 

Mr.  BmsTER.  In  terms  of  predictability,  I  recall  going  through  the 
metal  stamp  shop  at  Joliet- State ville  and  spending  some  time  with  a 
man  who  was  ruiming  that  ^op.  He  was  a  very  enthusiastic  fellow 
who  had  been  there  for  some  time.  That  is  a  program  in  which  fellows 
who  are  assigned  to  that  shop  are  also  assigned  to  it  in  conjunction 
with  contracts  with  a  private  company,  as  I  understand  it. 

They  are  committed  to  almost  a  full  year's  training  and  work-out 
program.  The  director  of  that  particular  shop  indicated  to  me  that  he 
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felt  his  recidivism  rate  was  maybe  2  percent  or  hovered  around  that 
figure. 

Since  our  national  recidivism  average  runs  between  65  and  72  per- 
cent, wouldn't  a  parole  board  looking  at  a  random  mix  of  potential 
parolees  who  also  knew  that  it  had  one  guy  in  there  from  that  shop, 
would  not  they  be  able  to  predict  pretty  effectively  that  the  one  from 
the  metal  stamp  shop  would  be  a  pretty  good  risk  ? 

Mr.  GoTTFREDsoN.  The  problem,  generally,  in  corrections  is  that  no 
one  has  looked  carefully  to  see  whether  there  is  that  result  due  to  in- 
volvement in  that  program.  This  may  not  be  the  case  in  the  case  cited,  I 
don't  know,  but  generallly,  it  is  the  case,  that  people  have  not  looked 
systematically. 

They  are  able  to  report  as  you  mentioned,  a  feeling  that  the  recidi- 
vism rate  is  low.  It  is  necessary  to  keep  track  more  systematically  and  it 
is  necessary  also  to  look  at  the  selection  of  persons  for  that  program, 
since  it  may  be  reasonable  that  good  risks  tend  to  go  into  that  program. 

There  may  be  self- selection  going  in.  One  way  to  study  this,  then, 
would  be  through  an  experimental  design  so  that  you  had  a  control 
group  for  comparison.  Usually,  we  do  not  have  that  opportunity  in 
corrections.  We  would  have  that  for  a  few  programs  probably.  But 
generally,  one  approach  to  studying  the  issue  is  just  as  you  described 
it,  to  see  whether  or  not  involvement  in  that  program  enables  you  to 
predict  better  what  the  outcome  will  be. 

If  the  program  is  being  all  that  helpful,  then  this  should  help  you 
predict  bettei". 

The  problem  is  that  at  least  in  California  where  I  have  been  in- 
volved in  studies  of  this  sort — we  were  not  able  to  find  program  par- 
ticipation improving  the  prediction  all  that  much.  That  is  very  disap- 
pointing, as  the  chairman  indicated ;  it  is  discouraging. 

On  the  other  hand,  there  is  a  ray  of  hope  in  the  act  pending  in  that 
you  suggest  in  the  act  that  this  situation  should  be  changed ;  and  that  if 
we  are  serious  about  learning  what  is  going  on  we  have  to  approach  it 
seriously  and  adequately  fund  it. 

Mr.  BiESTER.  So  far  as  those  who  are  released,  but  not  on  parole,  are 
you  looking  into  or  have  you  looked  into  their  performance  after  the 
release  compared  to  those  on  parole  ? 

Mr.  GoTTTREDSON.  Generally  studies  that  have  been  done  in  this  area 
have  been  unable  to  do  that  because  of  the  difficulties  in  following  up 
the  people  who  are  not  under  supervision. 

Thus,  the  follow-up  studies  maintained  by  the  Administrative  Office 
of  the  U.S.  Courts  for  the  Federal  parolees  are  only  able  to  maintain 
follow-up  during  supervision. 

So,  they  have  people  on  parole  followed  up  while  they  are  under 
supervision.  Mandatory  releasees  are  followed  up  while  they  are  under 
supervision,  but  no  follow-up  of  the  discharged  ones  is  included. 

Mr.  BiESTER.  Just  taking  the  gross  problem  of  whether  they  get  in 
trouble  again  or  arrested  again.  If  you  took  a  group  of  1,000  of  one  and 
1,000  of  another,  you  could  check  with  the  FBI  over  a  10-year  period 
and  find  out  what  happens  to  them. 

Mr.  GoTTFREDSON.  We  are  fortunate  in  the  study  we  are  doing  in 
that  the  Federal  Bureau  of  Investigation  has  agreed  to  provide  us 
w^ith  rap  sheets  for  that  kind  of  followup. 
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This  will  be  the  first  time  we  have  had  access  to  that  information. 

Mr.  BiESTi'^R,  I  am  acquiring,  I  guess,  a  kind  of  built-in  skepticism 
and  I  ani  wondering  whether  or  not  paiole  systems  work  at  all.  I  am 
wondering  if  there  is  an  appreciable  diti'erence  between  people  who 
are  discharged  without  supervision  who  are  presumably  risks  that  the 
parole  board  was  not  willing  to  take  and  therefore,  fall  within  a — if 
we  had  a  >alue  scale,  a  lower  quality  risk.  If  there  is  no  difference  in 
how  they  behave  after  they  leave  prison  and  the  supposed  mix  of  good 
risks  that  are  paroled  it  would  tend  to  indicate  that  either  the  parole 
system  is  not  working  or  the  whole  selection  process  is  really  either 
arbitrary  or  not  working  because  it  is  arbitrary  or  that  we  are  incapable 
of  making  such  predictions  and  are  imposing  on  the  basis  of  non- 
rational  decisions  an  extra  sentence  for  a  large  group  of  i^eople. 

Mr.  GoTTFREDSON.  We  do  hope  to  contribute  to  that  with  this  study 
I  mentioned  with  the  U.S.  Parole  Board. 

The  trouble  is  what  you  would  like  to  do  as  a  scientist  is  vary  the 
programs  for  a  random  allocation  of  persons,  but  you  are  unable 
to  do  that.  But  we  will  have  some  measure  of  risks  going  in  to  parole 
and  we  will  be  able  to  correct  for  that  the  best  we  can;  and  we  hope 
this  will  shed  some  information  on  that  issue. 

Mr.  BiESTER.  I  would  be  interested  in  seeing  the  results  of  that  in- 
vestigation because — I  would  not  have  said  this  5  years  ago — but  I 
suspect  we  may  find  very  little  difference  between  the  groups. 

Mr.  GoTTFREDsoN.  I  will  make  certain  we  send  you  a  copy  when  it  is 
completed,  sir.  Thank  you  very  much. 

]Mr.  Kastenmeier.  I  have  just  another  question  or  two. 

As  far  as  the  National  Parole  Institute  is  concerned,  I  suspect — I 
don't  know  this,  but  I  suspect — that  the  Administration  will  probably 
end  up  opposing  it  on  the  basis  that  it  is  duplicative.  Furthermore,  the 
Administration  tends  to  oppose  the  creation  of  institutes  and  agencies 
that  it,  itself,  does  not  at  the  outset  recommend. 

But  in  terms  of  assuring  that  the  institution  of  parole  receives  the 
amount  of  research  and  attention  it  requires,  don't  you  agree  that  it  is 
necessary  to  set  up  such  an  institute  itself?  Otherwise,  if  it  is  sub- 
merged in  some  larger  scheme,  it  may  literally  wither  in  terms  of  the 
appropriate  attention  required. 

Mr.  GoTTFREDSON.  I  dou't  kuow.  I  thought  about  that  when  I  read 
the  bill  and  I  almost  hoped  you  would  not  ask  because  I  really  do  not 
know  where  that  ought  to  be  located,  whether  it  is  appropriate  that 
it  be  in  the  U.S.  Board  of  Parole.  It  could  be  in  the  Federal  Judicial 
Center.  It  could  be  in  LEAA's  National  Institute.  There  might  be  ways 
of  protecting  the  concept  that  a  certain  proportion  would  go  to  parole. 

So,  I  struggled  with  this  and  thought  I  better  not  comment  because 
I  am  not  clear  myself.  But  I  do  think  that  relative  to  this,  there  is  a 
great  need  for  more  coordination  across  various  elements  of  the  crim- 
inal justice  system  as  a  whole. 

But  I  am  speaking  specifically  of  the  Federal  Bureau  of  Prisons, 
U.S.  Board  of  Parole  and  the  Administrative  Office  of  the  U.S.  Courts 
in  terms  of  meeting  some  of  the  research  needs  that  are  addressed  in 
the  bill. 

Those  ought  not  be  separate  systems.  They  ought  to  be  integrated 
and  collaborative  and  supported  mutually.  We  have  not  achieved  that 
yet,  in  my  view. 
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We  cannot  put  them  together. 

Mr.  Kastenmeier.  I  appreciate  your  opening  remarks  with  respect 
to  support  of  H.R.  13118,  and  then  your  reservations  and  suggestions, 
particularly  as  to  the  vagueness  of  the  factors  listed  in  Section  4206. 
You  could  be  a  very  great  help  to  us,  indeed  any  witness  could  to  the 
extent  that  that  witness  or  the  organization  he  represents  differs  with 
the  text  of  the  proposed  bill — and  these  proposed  bills  are  not  perfect 
by  any  means — if  such  witness  or  organization  would  submit  at  some 
time  language  which  would  cure  some  of  the  objections. 

For  example,  the  vagueness.  How  might  we  get  around  the  vague- 
ness you  refer  to  ?  How  might  we  be  more  specific  ? 

If  you  have  substitute  language,  it  would  be  extremely  useful  in 
the  legislative  process  because,  at  some  point,  we  may  go  to  mark-up 
on  this  bill  and  to  have  alternatives  to  the  extant  language  presented 
within  the  text  itself  would  be  very,  very  helpful. 

Indeed,  I  urge  you,  Mr.  Gottf  redson,  to  do  that,  or  indeed,  any  other 
witness  that  appears  before  us. 

Mr.  GoTTFREDSON.  That  is  a  fair  criticism  of  my  criticism,  Mr. 
Chairman,  and  I  will  try  to  think  that  through  and  submit  such 
different  language. 

Mr.  Kastenmeier.  It  is  not  a  criticism  of  your  criticism.  It  is  merely 
a  request  for  an  elaboration  of  it  and  for  something  which  would  be 
helpful. 

The  first  step  of  being  helpful  is  to  criticize.  The  second  step — ^this 
is  what  I  asked  you  to  do — ^is  to  suggest  something  concrete  as  an 
alternative. 

Mr.  GoTrFKEDSON.  Thank  you. 

Mr.  Kastenmeier.  Indeed,  your  statement  has  been  of  enormous 
help  to  us.  I  sense  that  there  are  a  great  many  questions.  Perhaps  we 
may  have  later  occasion  to  return  to  you  for  help  in  connection  with 
some  of  the  questions  that  are  raised  in  the  context  of  parole  as  an 
institution  and  changes  that  are  suggested  as  to  it. 

Again,  thank  you  for  your  appearance  this  morning. 

Mr.  GoTTTREDSON.  Thank  you.  I  am  glad  to  be  here  and  I  will  be  glad 
to  help  further  if  I  can. 

Mr.  Kastenmeier.  Next,  the  chair  would  like  to  call  Professor  Fred 
Cohen,  iState  Universtiy  of  New  York,  School  of  Criminal  Justice, 
in  Albany,  who  has  done  a  great  deal  in  the  field  of  correctional  law. 
He  is  the  author  of  "The  Legal  Challenge  to  Corrections"  [See  Appen- 
dix 8]  and  the  author  of  chapter  8  of  the  Task  Force  Report  on  Cor- 
rections— "TTie  Legal  Status  of  Convicted  Persons" — of  the  Presi- 
dent's Commission  on  Law  Enforcement  and  the  Administration  of 
Justice. 

We  hope  Professor  Cohen  will  enlighten  us  with  an  overview  of 
the  legal  issues  in  the  parole  process. 

Professor  Cohen,  you  are  most  welcome  and  you  may  proceed. 

TESTIMONY  OF  PROFESSOR  FRED  COHEN,  SCHOOL  OF  CRIMINAL 
JUSTICE,  STATE  UNIVERSITY  OF  NEW  YORK  AT  ALBANY 

Mr.  Cohen.  Thank  you,  Mr.  Chairman,  members  of  the  committee. 

It  really  is  a  pleasure  to  be  here.  As  I  explained  to  Mr.  Eglit,  there 
was  not  time  to  prepare  the  kind  of  statement  I  would  like  to  have 
inserted  in  the  record. 
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On  the  other  hand,  I  did  not  want  to  take  up  your  time  by  just 
coming  up  here  and  speaking  randomly  so  I  do  have  some  notes  that 
are  not  all  I  woul  d  1  i  ke  thom  to  be. 

So,  with  your  permission,  I  will  use  those  as  a  basis  for  the  presenta- 
tion. 

Mr.  Kastenmeibr.  Please  do  and  if  at  any  time  in  the  future  you 
have  any  prepared  material  which  would  elaborate  on  w'hat  you  have 
said,  or  anything  else  in  that  connection,  make  those  available  to  the 
committee  and  we  would  be  pleased  to  receive  those  for  the  record. 

You  may  proceed. 

Mr.  Cohen.  I  think  I  should  start  with  the  last  sentence  that  I  wrote 
out  in  my  notes,  because  I  think  that  would  set  the  tone  for  the  more 
detailed  remarks. 

My  closing  statement  is :  if  every  comment  that  I  make  is  ignored 
and  this  bill  becomes  law  in  the  substantial  form  that  it  now  is,  with- 
out changing  a  single  word,  I  think  it  would  be  the  best  piece  of 
legislation  of  this  sort,  given  its  objectives,  that  I  have  seen  in  the 
nation. 

I  think  it  was  important  to  say  that  to  set  the  tone  for  further 
remarks.  Indeed,  what  I  find  most  interesting  and  most  hopeful,  hav- 
ing worked  for  a  long  time  in  this  area,  in  these  proceedings  is  that  a 
committee  of  this  stature  is  actually  seriously  considering  legislative 
change  in  the  parole  area.  Thus,  as  a  consequence,  there  is  the  possi- 
bility— how  much  is  not  for  me  to  say — now  or  in  the  future  of  some 
action  by  the  Congress. 

I  think  by  now  you  must  know  that  the  laws  that  govern  parole — 
indeed  corrections,  in  general,  are  archaic.  They  are  frequently  re- 
pressive of  individual  rights.  They  are  totally  disorganized  and  they 
are  premised  on  some  assumptions  that  simply  do  not  hold  up  even 
on  superficial  analysis. 

The  bill  under  consideration,  though  not  free  of  some  faults  m  the 
sense  it  could  be  better,  goes  a  long  way  toward  allowing  for  the  correc- 
tion of  some  of  those  evils. 

In  trying  to  get  these  remarks  together  for  this  appearance,  I  very 
casually  asked  a  lawyer  friend  who  is  an  expert  in  this  area  what 
single  point  she  would  consider  most  important  about  the  problems 
concerned  with  parole. 

Without  a  moment's  hesitation,  she  said  "expertise"  and  I  said, 
"What?"  .  ,,         ^ 

That  really  did  not  sink  in  right  away.  I  could  very  quickly  under- 
stand it  if  she  had  said  discretion  and  all  that  goes  with  that,  unstruc- 
tured decisionmaking,  lack  of  visability,  no  guidelines,  but  expertise 
stopped  me  for  the  moment. 

But  only  for  the  moment  because  it  did  sink  in.  It  is  true  that 
much  of  the  administrative  process  and  the  structuring  of  the  ad- 
ministrative agencies  does  rest  on  assumptions  of  expertise.  This 
assumption,  however,  is  particularly  significant  in  parole.  Parole  law, 
and  certainly  the  Federal  parole  law  as  it  now  exists,  is  so  vague  that 
it  goes  to  the  point  of  creating  an  unbridled — both  substantive  and 
procedural — discretion  for  those  who  administer  and  apply  it. 

If  expertise  and  its  assumptions  are  impaired,  then,  to  that  extent, 
the  whole  edifice,  including  its  most  dramatic  forms,  vagueness,  and 
ambiguity,  is  in  question. 
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As  you  know,  once  you  move  beyond  basic  eligibility  requirements 
the  law  gives  parole  officials,  not  simply  in  the  Federal  area,  but 
everywhere,  practically  a  free  hand  ,as  to  every  vital  decision,  and 
those  decisions  range  from  the  most  basic  policy — which  resembles 
legislative  decisionmaking — to  the  nitty-gritty  of  bureaucratic  man- 
agement. 

I  think  it  is  axiomatic  that  the  broader  the  law  the  greater  discre- 
tion of  those  who  nmst  operate  mider  it. 

As  I  take  a  long  look  at  corrections,  parole  in  particular,  the  operat- 
ing principle  seems  to  be  that  the  goals  of  correction  can  best  be 
achieved  by  preserving  maximum  discretion,  thus  enabling  this  pre- 
sumed expertise  to  operate  fully  through  the  reduction  or  elimination 
of  procedural  obstacles  by  minimizing  the  role  of  the  offender  or  his 
representative,  minimizing  opportunities  for  external  scrutiny  and 
challenge,  and,  as  noted,  maintaining  a  statutory  framework  that  is 
so  broad  that  practically  any  decision  can  be  smuggled  in  and  then 
argued  to  be  consistent  with  legislative  intent. 

This  situation  exists  as  I  see  it  not  only  to  give  this  presmned  ex- 
pertise free  rein,  but  to  allow  the  experts  to  pursue  what  they  denomi- 
nate a  benevolent  purpose. 

After  all,  it  is  said  a  prisoner  is  entitled  only  to  be  released  upon 
serving  of  the  maximum  term  and  by  releasing  him  earlier,  we  express 
through  parole  both  compassion  and  a  sincere  desire  to  rehabilitate 
or  help — whatever  the  in  vogue  word  is — ^the  individual. 

In  the  now  famous  Hyser  opinion,  Judge^now  Chief  Justice  Bur- 
ger— even  went  so  far  as  to  say  that  the  Board  and  the  parolee,  far 
from  being  adversaries,  had  an  identity  of  interest.  Rather  than  hunter 
and  quarry,  the  situation  was  described  to  be  more  like  a  parent  and 
child  relationship,  [See  Appendix  9.] 

With  all  deference  to  the  Cliief  Justice,  I  am  certain  that  he  never 
spoke  with  a  parolee,  State  or  Federal,  prior  to  recording  what  is  an 
absolutely  outlandish  statement. 

Expertise  and  benevolence — and  certainly  this  identity  of  interest 
notion — are  total  fictions,  by  whatever  route  you  chose  to  come  to 
that  conclusion.  Assuming  that  appointments  to  parole  boards  are 
based  on  something  other  than  purely  political  reasons — and  that  is 
a  large  stipulation — there  is  no  consensus  as  to  what  training  or  ex- 
perience would  constitute  expertise. 

As  for  benevolence,  well,  it  seems  to  me  that  it  all  depends  on  what  is 
meant  by  the  term.  Is  it  generally  more  desirable  to  serve  time  outside 
than  inside  a  prison?  Most  would  say  yes,  although  I  know  more  than 
a  handful  of  prisoners  who  have  refused  parole  and  will  continue  to 
lef use  it  because  they  want  to  get  their  term  over  with  and  they  want 
to  be  free  of  the  constant  checks  and  the  more  than  occasional  har- 
assment practiced  by  so  many  probation  and  parole  officers. 

A  common  misconception  of  parole,  indeed  of  all  supervised  re- 
lease— and  so  much  seems  to  flow  from  this — is  that  it  is  the  extension 
of  a  unilateral  benefit  to  the  prisoner.  It  is  far  more  accurate — and 
very  important  to  the  entire  legal  structure  of  this  or  any  other 
similar  bill — to  view  parole  as  an  integral  part  of  the  criminal  justice 
system  and  one  that  shows  every  sign  of  increasing  popularity. 

Certainly,  on  the  question  of  whether  or  not  the  rule  of  law  should 
be  brought  to  parole,  we  must  view  the  process  not  as  it  formerly  was 
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viewed — as  some  episodic  grant  bestowed  bj^  a  benevolent  sovereion— 
but  as  a  process  that  is  built  into  the  system  and  on  a  regular  basis 
involves  the  processing  and  reprocessing  of  thousands  upon  thousands 
of  pereons. 

While  Federal  parole  rates  are  low  compared  to  the  States — it  seems 
that  approximately  40  percent  of  all  Federal  releasees  are  handled  by 
parole  whereas  there  is  a  60  i^ercent  national  average — this,  of  course, 
still  shows  just  how  vital  the  process  is.  Rather  than  unilateral  activ- 
ity, the  activity  is  clearly  bilateral  and  I  am  satisfied  that  the  system 
needs  parole  as  much  as  a  prisoner  needs  it  or  desires  it.  There  are 
certain  obvious  costs  benefits  to  parole.  It  is  used  as  a  very  effective 
management  device  for  regulating  conduct  in  prison.  It  helps  to 
regulate  prison  population  and  on  and  on. 

It  is  clear  without  burdening  the  record  that  parole  is  not  a  uni- 
lateral benefit.  It  has  benefits  that  extend  both  ways. 

Any  legal  approach  to  parole  should,  and  T  think  this  bill  does, 
abandon  the  fiction  of  unilateral  benefit  thinking — and  certainly  the 
contract,  privilege,  continuing  custody  trinity — that  seems  to  hang 
up  some  courts  even  to  this  day. 

We  should  proceed  on  the  assumption  that  parole  de  facto  involves 
a  series  of  critical  stages  and  decisions  that  are  a  regular  and  integre- 
gal  part  of  the  criminal  justice  system. 

Mr.  Reed,  the  current  chairman  of  the  Federal  Board,  seems  im- 
mune to  the  sort  of  logic  I  am  proposing  and  has  been  repeatedly 
quoted  both  in  statements  to  the  newspapers  and  in  reluctantly  offered 
statements  to  the  courts,  to  the  effect  that  parole  is  a  matter  of  grace. 

If  I  may  continue  to  speak  generally,  before  I  address  the  particulars 
of  the  bill,  I  would  like  to  point  out  that  laws  like  the  one  under  con- 
sideration are  designed  to  repair  rather  than  rebuild  the  system.  In 
point  of  fact,  by  focusing  on  parole,  we  really  focus  m  the  irrationali- 
ties and  inequities  of  the  entire  criminal  justice  system. 

The  focus  is  particularly  sharp  when  you  look  at  the  lawlessness 
associated  with  parole  practices.  I  raise  the  repair  versus  rebuild  point 
because  I  am  certain  that  the  critics  will  be  climbing  all  over  this  bill 
and  they  are  going  to  be  finding  faults  in  its  basic  architecture  as  well 
as  its  bricks  and  mortar — and  think  it  has  to  be  said  strongly: 
this  bill  does  not  represent  any  radical  solution.  It  does  not  in  a  sense 
project  itself  into  the  future  and  deal  with  problems  in  need  of  antic- 
ipatory solutions,  as  for  example,  the  increased  utilization  of  behav- 
ioral modification  teclmiques. 

In  large  measure,  as  I  read  the  bill,  it  reads  like  a  comprehensive 
"brief  that  is  responsive  to  the  current  objections  of  scholars,  prac- 
titioners and,  more  importantly,  the  objections  of  those  who  are  caught 
up  in  the  system. 

There  are  dozens  of  courts  that  continue  to  adhere  to  a  "hands-off " 
policy,  although  that  policy  is  under  stress  now.  But  it  still  carries 
the  day  pretty  much  and  when  some  courts  are  confronted  with  a  dif- 
ficult problem  they  take  the  easy  out  and  invite  a  legislative  response. 

Well,  here  is  iha  response.  If  I  correctly  read  the  mood  and  philo- 
sophical disposition  of  the  present  Supreme  Court  change  must  come 
from  the  legislature.  In  the  extra-judicial  statements  of  the  Chief 
Justice  we  learn  that  he  believes  the  system  is  one  that  is  out  of  repair 
and  he  urges  strongly  that  the  repairs  are  to  come  from  the  legislators 
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or,  on  occasion,  from  citizens  or  professional  groups,  but  not  from 
the  judiciary. 

So,  it  seems  to  me,  if  it  is  not  a  redundancy  by  now,  that  it  is  entirely 
appropriate  for  this  comittee  to  urge  and  promote  parole  reform. 

I  would  ask  of  those  who  criticize  this  bill  if  they  believe  that  the 
present  system  is  constructed  and  operating  so  well  that  no  change  is 
needed.  If  they  indicate  that  some  change  is  needed,  I  would  ask  if 
they  prefer  a  judicial  or  legislative  solution. 

In  so  doing,  I  would  like  to  make  a  prediction  about  what  you  are 
likely  to  get,  particularly  from  the  correction  professionals.  I  think 
you  are  going. to  discover  that  the  correction  'pros'  like  to  have  it  both 
ways. 

When  a  correctional  system  is  challenged  in  court,  the  position  of 
corrections  is,  "Well,  this  is  not  appropriate  for  the  court.  This  is 
something  for  the  legislature  or  for  administrative  change." 

When  something  like  this  bill  is  proposed  in  the  legislature  and  if 
change  seems  likely  you  are  going  to  get  resistance  concerning  particu- 
lars that  camiot  completely  predict,  but  ironic  as  it  may  seem  you  may 
hear,  "Maybe  this  ought  not  to  be  done  until  the  courts  have  spoken." 

In  extending  these  remarks,  I  would  like  to  say  a  few  words  about 
the  Federal  Board  and  its  practices.  I  think  we  can  get  some  feel  for 
the  attitude  and  practices  of  the  Board  from  the  case  of  SoheU  v.  Reed, 
pov  the  record,  that  is  327  F.  Supp.  1294  (S.D.N. Y.  1971).  [See 
/Appendix  10.] 

In  that  case,  it  is  clear  that  the  Board  was  usin^  its  travel  limitation 
condition  to  restrict  a  controversial  parolee's  rights  of  social  inter- 
course and  free  speech. 

The  Board,  acting  through  its  New  York  probation  officer,  allowed 
the  parolee  to  engage  in  some  travel  but  prohibited  other  trips  when, 
in  effect,  the  Board  disapproved  of  the  political  beliefs  of  those  who 
might  attend  those  meetings. 

The  clear  infringement  on  first  amendment  rights  was  bad  enough 
but  the  recalcitrance  and  the  arguments  of  the  Chairman  when  faced 
with  the  judicial  challenge  made  the  matter  worse  and  highlighted 
the  situation  that  we  are  dealing  with. 

Chairman  Reed  did  submit  a  series  of  affidavits  to  Judge  Frankel  of 
the  Southern  District  of  New  York  wherein  he  claimed  such  prohibited 
travel  "would  not  be  in  the  interest  of  the  public  nor  of  the  subject's 
rehabilitation." 

The  terms  that  I  just  quoted  were  and  remain  unexplained  despite 
Judge  Frankel's  repeated  efforts  to  hear  the  Board's  views  on  the 
matter. 

Judge  Frankel  even  offered  to  go  to  the  District  of  Columbia  to  hear 
Mr.  Reed  but  the  chairman  still  declined  either  to  appear  or  elaborate 
bevond  the  affidavits  already  submitted. 

The  judge  conceded  a  large  discretion  to  the  Board.  He  did  not,  cor- 
rectly m  my  view,  believe  that  that  discretion  extended  to  final  deci- 
sions as  to  the  most  fundamental  of  constitutional  rights. 

More  importantly — and  I  hope  that  this  is  a  way  for  the  future — 
this  court  indicated  that  it  was  not  going  to  fall  for  empty  correctional 
phrases  such  as  "rehabilitation"  and  act  as  though  the  mere  recitation 
of  the  term  had  explained  something. 
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A  number  of  recent  decisions  at  the  Federal  level  have  brought  out 
another  highly  questionable  parole  practice,  although  I  must  concede 
that  the  courts  have  not  been  as  troubled  as  I  am.  I  refer  to  the  use 
of  the  violator's  warrant  and  the  Federal  practice  in  that  area.  Ap- 
parently— and  this  is  not  limited  to  Federal  practice,  but  I  use  it  to 
highlight  it — apparently  it  is  common  practice  to  issue  a  violator's, 
warrant  whenever  a  parolee  or  a  mandatory  releasee  is  charged  with 
a  new  offense. 

What  the  Board  does  then  is  to  withhold  execution  of  the  warrant 
until  disposition  of  the  intervening  or  new  charge. 

Now,  except  as  this  is  used  to  deny  bail,  I  can't  believe  that  withhold- 
ing execution  is  open  to  serious  challenge.  However,  should  a  convic- 
tion be  had  and  a  new  prison  term  imposed,  even  if  the  sentencing 
judge  states  that  the  new  term  is  intended  to  run  concurrently  with  the 
old  sentence,  the  Board  simply  holds  the  warrant  without  executing  it 
and  lodges  an  administrative  detainer. 

The  placing  of  the  detainer  can  have  the  effect  of  limiting  the  prison- 
er's access  to  many  programs  while  he  serves  his  new  sentence. 

The  sentencing  judge's  desire  for  a  concurrent  term  obviously  is  ut- 
terly frustrated.  The  appellate  courts  have  held  that,  given  the  Board's 
exclusive  jurisdiction  as  to  when  to  revoke,  the  concurrent  aspect  is 
really  a  recommendation  to  be  considered  or  ignored  as  the  Board  sees 
fit.  And  no  reasons  or  criteria  exist  for  when  the  Board  is  to  see  fit. 

So  long  as  the  Board  executes  the  warrant  within  a  reasonable  time 
after  imprisonment  the  courts  seem  prepared  to  uphold  the  practice. 

I  find  only  one  case  where  the  Board's  practice  was  disapproved. 
Again,  for  the  record,  that  is  Simon  v.  Moseley,  452  F.  2d  306  (10th  Cir. 
1971). 

In  Simon^  a  warrant  was  issued  in  1961  and  execution  was  suspended. 
It  was  not  executed  until  mid-1969.  The  individual  had  been  released 
from  the  Indiana  Reformatory  in  November  of  1965.  He  remained 
free  until  the  Board  finally  corrected  a  series  of  clerical  errors  and  had 
the  arrest  executed  in  July  of  1969. 

This  was  held  to  be  such  an  unreasonable  delay  that  it  violated  both 
legislative  intent  and  due  process  limitations. 

Beyond  the  obvious  interest  that  we  would  have  in  the  details  of 
that  case,  what  I  think  is  interesting  also  is  that  in  the  face  of  sloppy 
record  keeping  that  should  have  embarrassed  the  Board  and  an  ap- 
proximate 4-year  delay  after  release  from  confinement,  the  Board  still 
sought  to  justify  its  practices  and  fought  a  hard  battle  up  to  the 
Tenth  Circuit  level  rather  than  acceding  to  the  fact  it  had  made  a 
mistake. 

As  I  read  the  bill,  section  4218,  subsection  (f),  does  attempt  to  cure 
this  practice  by  withholding  a  hearing  until  the  final  judgment  has  been- 
entered  on  the  new  offense  but  then  requiring  a  determination  with 
resped;  to  revocation  vdthin  a  reasonable  time  thereafter. 

I  would  add  only  this :  that  it  may  well  be  wise,  in  looking  over  the 
bill,  to  set  out  some  specific  time  vis-a-vis  the  reasonable  time,  say  30 
or  60  days,  as  prima  facie  reasonable,  with  the  Board  having  an  obliga- 
tion to  show  on  the  record  why  any  additional  time  that  they  may  seek 
should  be  viewed  as  reasonable. 
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There  are  some  items  in  the  bill  that  I  would  now  like  to  address, 
hoping  that  these  observations  would  serve  to  improve  an  already  im- 
pressive draft. 

I  do  not  intend  to  go  all  through  the  details,  not  even  some  of  the 
critical  details,  but  more  or  less  in  idiosyncratic  fashion  indicate 
points  of  interest  for  me. 

In  section  4205,  the  creation  of  a  presumption  of  releasability  at  the 
time  of  eligibility  is  a  most  important  feature  and  one  that  is  cer- 
tainly long  overdue  in  this  area. 

However,  the  reasons  for  denial,  I  am  afraid,  remain  about  as  vague 
as  the  current  reasons  for  granting  parole.  I  suppose  you  heard  that 
before  although  I  was  not  in  the  room  at  the  time. 

The  current  statute  refers  to  a  reasonable  probability  that  a  prisoner 
will  live  and  remain  at  liberty,  et  cetera.  I  believe  that  section  4205  of 
the  bill  would  be  improved  if  no  distinction  is  made  betw^een  eligibility 
categories  and  the  section  is  made  clear  and  sharp  that  release  shall 
occur  at  such  time  unless  there  is  a  "substantial  probability  that  he 
will  engage  in  further  criminal  conduct." 

In  other  words,  I  do  not  see  the  need  for  the  tAvo  categories  for 
release. 

I  assume  that  there  is  going  to  be  substantial  criticism  of  the  bill 
insofar  as  it  includes  so  many  procedural  checks,  hearings,  and  the 
like.  You  are  going  to  hear,  if  you  have  not  already  heard,  that  the 
Board  will  be  overwhelmed,  overworked,  undone,  and  it  will  be  argued 
that  it  is  the  prisoners  who  will  suffer  as  a  result  of  all  these  procedural 
safeguards. 

Without  attempting  to  resolve  the  truth  of  that  line  of  argument, 
I  believe  there  is  something  that  could  be  added  which  would  relieve 
the  Board  of  its  anxieties,  none  of  which  were  ever  proved  to  haA^e  a 
valid  base,  and  at  the  same  time  help  the  prisoners. 

Suppose  the  Board  determines  that  release  on  parole  is  overwhelm- 
ingly indicated  merely  by  a  study  of  the  available  records;  that  is, 
without  the  need  for  a  hearing.  I  would  see  no  need  for  a  hearing  in  such 
a  case.  The  inmate  could  be  notified  via  the  institutional  parole  officer, 
and  through  such  officer  he  could  learn  of  the  Board's  expectation. 

One  major  problem  might  relate  to  the  situation  where  the  prospec- 
tive parolee  objects  to  a  particular  condition.  If  that  kind  of  situation 
arises,  then  the  bill  might  allow  for  a  hearing  but  limited  only  to  that 
issue. 

Procedurally,  one  could  simply  require  something  to  the  effect  that 
when  two  or  more  Board  members  favor  release  on  the  record,  .it  shall 
occur  as  I  described  it.         . 

One  might  also  consider  a  provision  to  take  into  account  objection 
or  objections  w^hich  would  then  not  negate  parole  but  simply  require 
a  hearing. 

These  items,  however,  and  these  problems,  can  be  drafted  into  the 
l)ill  if  one — and  this  is  all  I  am  really  addressing  myself  to — if  one 
accepts  the  principle  of  the  need  for  some  form  of  release  on  the 
record. 

Practically,  I  suspect  that  the  hearing  as  presently  conducted  does 
very  little  to  change  minds  anyway.  If  you  have  ever  watched  parole 
hearings,  you  would  be  certain  that  the  decisions  are  made  somewhere 
else.  I  think  that  my  proposal  would  take  a  great  deal  of  stress  off  the 
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bill  insofar  as  opponents  will  argue  that  the  Board  cannot  go  through 
the  full  ritual  for  every  decision. 

The  bill  takes  an  important  step,  in  my  mind,  in  section  4210  in 
opening  up  information  to  the  prisoner  and  while  1  don't  find  it 
spelled  out,  I  assume  also  to  his  representative. 

I  urge  that  the  bill  go  further  and  not  only  open  the  record  or  files 
to  the  prisoner,  but  make  it  clear,  to  use  a  cute  phrase,  that  the  in- 
mate has  a  right  of  input,  or  even  a  cuter  phrase,  a  right  of  informa- 
tional due  process. 

The  right  of  input  could  appear  under  section  4207.  We  know  that 
a  prisoner  becomes  in  effect  a  number  in  a  written  profile  which  is 
created  from  informational  inputs  over  which  he  has  little  or  no 
control. 

Thus,  I  would  find  and  declare  in  the  law  a  right  of  input  and  re- 
view. Indeed,  I  would  have  the  right  extended  to  time  other  than  re- 
lease or  possible  revocation. 

For  example,  a  prisoner  should  be  given  a  right  of  review  and  in- 
put by  simply  filing  a  written  notice,  say,  at  3-month  intervals.  This 
would  create  a  right,  therefore,  to  participate  in  the  molding  of  who 
he  is  for  the  purpose  of  parole  decisions. 

Section  4210  is  vital.  That  is  the  section  requiring  the  Board  to  re- 
cord the  hearing  and  furnish  reasons  for  denial. 

That  would  go  a  long  way  just  as  it  sits.  I  gather  that  the  Board 
itself  has  announced  that  after  some  18  months'  study  it  will  take 
that  step  itself  by  July  of  1972. 

I  also  understand  that  during  this  extended  period  of  study  what 
they  have  come  up  with  is  a  12-  or  14-point  checklist  which,  obviously, 
would  make  a  mockery  of  the  rationale  behind  the  giving  of  reasons. 

The  bill  uses  language  requiring  particularity  and  that  is  reason- 
ably good.  However,  I  think  I  would  press  further.  I  start  from  the 
position  that  any  time  you  require  a  parole  board  or  correctional 
agency  to  do  something  new,  the  first  question  is  not  how  can  I  best 
comply,  but  how  can  I  beat  what  is  required  of  me.  And  looking  at 
it  from  that  standpoint,  I  would  press  beyond  the  general  require- 
ment of  particularity  and  require  that  the  Board  list  with  particular- 
ity the  grounds  on  which  the  determination  is  based,  and  include  in 
every  case  a  summary  of  the  evidence  that  was  relied  upon,  the  con- 
clusions that  were  drawn  from  that  evidence,  and  the  relationship  to 
the  now  more  concrete  statutory  criteria. 

To  require  less  makes  it  too  easy  for  the  Board,  or  for  that  matter 
any  agency,  to  simply  come  up  with  a  little  set  of  stock  reasons  which 
they  insert  in  the  record. 

To  my  knowledge,  the  present  Board,  the  Federal  Parole  Board, 
now  tends  to  rely  on  their  assessment  of  the  offense,  institutional  be- 
havior, and  an  estimate  of  further  criminality  in  making  the  parole 
decision,  with  most  attention  being  given  to  their  estimate  of  the 
underlying  offense. 

It  would  be  very  interesting  to  see  them  pushed  on  this  by  a  de- 
manding requirement  on  the  giving  of  reasons. 

Section  4211,  which  deals  with  conditions,  also  is  a  progressive 
step.  The  section  adopts  the  principle  of  reasonable  relationship  and 
adopts  language  that  I  had  previously  suggested  in  the  "Legal 
Challeng-e  to  Corrections"  and  so  it  clearly  is  on  the  right  track.  [See 
Appendix  8.] 
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However,  I  still  see  some  problems.  After  a  couple  of  years  of  re- 
flection, I  have  seen  the  error  of  my  own  ways.  For  example,  the  issue? 
of  privacy,  of  searches  and  seizures  that  are  conducted  at  will,  is  really 
not  addressed  in  the  conditions  section  and  I  strongly  believe  that  it 
should  be. 

On  the  one  hand,  I  do  not  have  much  faith  in  the  warrant  process 
as  a  guarantor  of  privacy.  On  the  other  hand,  we  know  that  probation 
and  parole  officers  are  not  necessarily  imbued  with  overly  sensitive 
feelings  about  privacy,  and  indeed,  frequently  collaborate  with  law 
enforcement  officers  to  gether  evidence  of  new  crimes  to  be  used  either 
for  prosecution  or  revocation. 

At  a  minimum,  I  would  limit  the  hours  of  home  visits  to  daylight 
hours.  That  is  at  an  absolute  minimum  and  if  a  visit  is  to  be  made  to 
the  home  at  any  other  time — and  there  is  maybe  a  good  reason  for  that, 
an  individual  is  working  or  not  available — that  should  require  the 
written  consent  of  the  parolee. 

That  is  minimal,  but  preferably,  I  also  would  require  a  post  hoc 
showing  of  reasonableness.  If  there  is  a  new  crime  and  the  officer  seeks 
to  do  anything  other  than  counsel  the  individual,  then  I  don't  see  why* 
the  matter  does  not  go  the  straight  criminal  prosecution  route  vis-a- 
vis the  much  easier,  less  constitutionally  circumscribed  route  of  using 
the  impaired  status  of  the  parolee  to  get  around  all  sorts  of  constitu- 
tional restrictions. 

I  would  also  spell  out  in  the  conditions,  or  elsewhere  if  it  is  appro- 
priate, that  a  parolee  need  not  be  the  instrument  of  his  own  undoing" 
and  either  in  the  conditions  or  somewhere  else  indicate  that  if  a  parolee 
is  suspected  of  a  technical  violation,  and  certainly  if  it  is  a  new  crime, 
then  he  must  be  informed  of  the  consequences  of  any  admission  or 
confession. 

I  don't  think  you  need  the  full  impact  of  Miranda  and  I  don't  like 
the  term  "being  warned  of  your  constitutional  rights,"  but  the  right 
to  be  informed  of  the  consequences  of  your  behavior,  I  think,  is  a  better 
way  to  put  it. 

In  this  area,  if  a  parolee  is  suspected  of  engaging  in  conduct  which 
may  lead  to  revocation  or  a  new  crime,  charge,  the  logic  of  requiring 
him  to  be  aware  of  the  consequences  of  participation  seems  to  carry 
the  day.  If  there  is  any  sense  to  requiring  it  in  the  criminal  justice 
system,  there  is  just  as  much  sense  to  doing  it  here. 

There  is  case  law  emerging  on  the  issue  of  first  amendment  protec- 
tions. I  have  no  question  about  the  applicability  of  the  first  amendment 
but  there  may  be  a  question  of  whether  it  should  be  covered  specifically 
by  the  bill.  It  may  be  wise  to  specify  with  particularity  that  a  parolee 
enjoys  the  same  first  amendment  rights,  certainly  with  respect  to 
speech,  petition,  and  assembly,  as  any  other  citizen  in  the  community. 

A  couple  of  cases,  Sohell  included,  have  dealt  with  that.  The  provi- 
sions for  good  time  in  the  bill,  discharge  from  parole,  removal  of 
disabilities,  are  quite  supportable  and  I  will  just  mention  those  in 
passing. 

Mr.  Drinan.  Would  you  expand  just  a  moment  on  the  precise  point 
that  you  just  made  ?  What  constitutional  rights  may  in  fact  be  abridged 
for  a  person  who  is  on  probation  or  parole  ? 

You  suggested,  if  I  understand  rightly,  possibly  the  right  of  assem- 
bly could  be,  but  that  the  first  amendment  rights  of  speech  and  press 
could  not  be.  The  right  of  voting  is  abridged.. 
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Would  you  clarify  that  for  me  as  to  what,  if  any,  constitutional 
rights  may  during  this  period  be  abridged  ? 

Mr.  Cohen.  Well,  that  can  be  answered  several  ways.  One  way  is 
my  own  judgment  on  what  the  case  law  is  at  the  moment.  At  the 
moment,  it  is  not  very  good  for  the  parolee. 

On  the  voting  issue,  he  is  not  impaired  as  to  his  right  to  vote  as  a 
result  of  parole  but  as  a  result  of  the  conviction,  or  sentence  of 
imprisonment. 

The  courts  have  generally  held  that  the  fourth  amendment  does  not 
apply  or  does  not  apply  as  fully  to  a  parolee.  There  are  at  least  three 
lines  of  cases  on  that. 

The  first  amendment  issues  have  really  just  emerged.  There  is  the 
HtgKland  v.  Procunier  case  in  the  Ninth  Circuit  in  California  and  the 
Sohell  case  in  New  York.  There  are  not  very  many  others.  You  can 
start  with  the  assumption  the  parolee  is  crippled  in  his  first  amend- 
ment rights. 

California  has  been  insidious  in  using  probation  and  parole  as  a 
way  to  quiet  dissent ;  for  example,  requiring  people  not  to  participate 
in  demonstrations  or  marches  and  so  on. 

The  fifth  amendment  has  never  been  thought  to  apply  fully,  partic- 
ularly as  it  relates  to  gathering  information  in  a  situation  which  might 
otherwise  violate  the  fifth  amendment  rights,  if  the  information  is 
used  in  revocation. 

Mr.  Drinan.  To  what  extent  can  we  in  this  bill  clarify  those  rights 
or  actually  reverse  some  of  that  decisional  law  ? 

Mr.  Cohen.  I  think  you  can  go  a  long  way  toward  it.  One  does  not 
have  to  struggle  with  such  questions  as  to  what  extent  should  this  body 
be  interpreting  the  constitution. 

For  example,  it  could  be  stated  as  a  matter  of  congressional  policy 
that  visits  are  to  be  done  at  a  reasonable  time ;  or  that  a  warrant  shall 
be  required  for  retaking  and  executed  immediately;  that  a  person 
shall  not  be  prohibited  from  speaking  or  traveling  for  that  purpose. 

Mr.  Drinan.  You  would  say,  as  I  understand  it,  that  there  should  be 
a  clear  affirmation  of  such  rights  in  this  bill. 

Mr.  Cohen.  I  certainly  would  say  that. 

Mr.  Drinan.  I  know  you  have  spelled  this  out  some  in  your  testi- 
money.  but  I  would  like  to  have  further  testimony,  too,  as  to  what 
other  things  you  think  ought  to  be  placed  in  there. 

Is  there  any  case  saying  that  a  parolee  shall  have  all  the  rights  of 
an  American  citizen  ? 

Mr.  Cohen.  Sure.  To  the  extent  that  the  law  would  in  effect  go  to 
the  civil  disabilities  aspect  of  the  conviction  rather  than  to  the  parole 
status.  What  you  could  do  is  remove  any  disabilities  if  they  continue 
to  exist  in  law,  on  the  granting  of  parole. 

Mr.  Drinan.  Do  you  think  that  would  be  so  radical  a  departure 
that  all  the  parole  and  probation  people  would  be  against  that  in  the 

bill? 

Mr.  Cohen.  They  would  certainly  scream.  You  can  anticipate  their 
action.  You  would  hear,  for  example,  "At  least  in  some  cases  we  do 
perform  a  surveillance  function.  Sure,  we  cannot  help  very  much,  but 
one  of  the  things  we  do  is  to  keep  tabs  on  people  and  we  have  to  have 
some  authority  which  is  not  burdened  by  the  warrant  procedure  in 
order  to  pursue  that  surveillance  investigation  function." 
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That  is  one  of  the  arguments  you  will  hear.  It  may  be  more  refined 
than  that,  but  in  the  privacy  area  that  is  the  type  of  argument  you 
will  get. 

TJltimately,  one  can  look  at  this  whole  process  as  involving  a  man 
who  is  in  the  community,  and  one  can  ask  the  question  to  what  extent 
should  he  be  treated  differently  than  any  other  citizen?  To  what 
extent  should  the  road  back  to  prison  or  more  onerous  conditions 
parallel  the  road  that  another  citizen  would  face  on  the  way  to 
conviction  ? 

The  reason  I  don't  come  right  out  and  say,  "I  fully  support  that 
overriding  principle" — that  is,  equating  revocation  with  conviction — 
is  if  we  succeed  in  making  the  parole  process  identical  to  the  criminal 
process,  I  would  take  a  step  back  and  wonder  about  how  much  good 
we  have  done. 

In  other  words,  there  may  be  some  benefit  in  not  having  the  consti- 
tution fully  brought  to  bear  in  the  parole  system. 

For  example,  I  wanted  to  mention  at  another  point — I  could  get 
out  of  line  here — that  there  is  a  provision  in  here  for  the  right  to  coun- 
sel at  the  granting  hearing. 

Now,  no  court  that  I  know  of  has  yet  found  a  constitutional  right 
to  counsel  at  the  parole  granting  or  denial  hearing.  It  is  not  that  it  is 
not  dictated  by  logic.  It  clearly  is  dictated  by  logic.  Any  analysis  of 
the  sentencing  process  necessarily  leads  you  to  the  conclusion  that  the 
decision  to  deny  or  grant  parole  is,  except  for  the  point  of  time,  like 
a  sentencing  hearing. 

So,  as  lawyers  do,  by  analogy  you  say,  if  X  is  like  Y  and  if  you 
get  A  during  the  X  you  should  get  it  during  Y ;  this  carries  its  own 
logic  with  it.  But  I  am  not  so  impressed  with  the  ability  or  availabil- 
ity of  lawyers  to  believe  that  assistance  at  parole  hearings  can  be  ren- 
dered only  by  lawyers. 

Now,  absent  a  constitutional  mandate,  maybe  this  is  a  fine  oppor- 
tunity for  the  Congress  or  for  any  other  jurisdiction  to  experiment 
with  a  lay  advocate  type  of  program. 

I  do  not  think  the  problem  is  the  absence  of  counsel.  The  problem 
relates  to  frequently  inarticulate,  frightened,  or  angry  individuals 
who  are  facing  frequently  hostile,  demeaning  boards,  unable  to  orga- 
nize material,  perhaps  unable  to  effectively  present  themselves  or 
the  material. 

If  you  come  at  it  functionally,  it  may  not  inevitably  lead  to  a  right 
to  counsel,  but  it  does  lead  to  a  right  to  be  heard. 

I  think  it  is  a  great  opportunity  to  think  about  promoting  experi- 
mentation with  lay  advocates,  with  the  legal  assistance  programs.  It 
could  be  a  great  new  career  opportunity  for  ex-inmates. 

If  there  is  a  constitutional  right  for  an  inmate — under  Johnson  v. 
Avery — to,  in  effect,  practice  law,  as  limited  as  it  is,  on  behalf  of  other 
inmates,  in  drafting  writs,  why  shouldn't  we  agree  that  not  only  do 
inmates  have  writing  skills,  but  some  of  them  are  very  verbal  and 
they  know  the  system  as  well  as  anybody  ? 

It  might  be  a  very  interesting  experiment. 

Mr.  Drinan.  They  write  to  us  all  the  time. 

Mr.  Cohen.  I  am  using  that  just  as  an  example  to  explain  why 
I  hedge  on  saying — give  them  every  constitutional  safeguard.  It  may 
be  that  we  can  come  out  better  by  not  asking  questions  in  terms  of 
answers. 
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When  you  say  is  there  a  right  to  counsel,  what  you  have  done  is  set 
it  up  so  you  have  put  the  question  in  the  form  of  an  answer.  It  would 
be  far  better  to  put  the  question  in  terms  of  what  the  problems  are. 

Mr.  Drixan.  I  did  not  mean  to  interrupt. 

]\Ir.  Cohen.  I  was  speaking  generally  about  revocation. 

Now,  I  will  cut  off  in  a  minute  here.  I  think  it  is  very  important  in 
the  revocation  section  to  add  some  new  words.  I  think  it  will  help.  The 
section  now  speaks  only  of  revocation  and  that  creates  two  problems. 

First,  it  fails  to  make  clear  that  there  are  two  aspects  to  this.  You 
have  the  problems  surrounding  the  proof  of  a  violation  and  you  also 
have  the  separate  issue  of  arriving  at  an  appropriate  disposition.  And 
by  using  the  single  word  "revocation"  to  encompass  two  separate  mat- 
ters, it  repeats  an  error. 

It  is  at  least  a  semantic  error  but  it  is  also  a  conceptual  error.  The 
fact  that  you  have  gained  authority  by  proper  process  to  do  something, 
does  not  mean  that  that  something  should  inevitably  be  imprisonment. 

It  is  true  the  rest  of  the  bill  proceeds  along  this  line ;  that  is,  after 
this  authority  is  gained  one  can  do  things  short  of  imprisonment  like 
reprimand,  for  example. 

But  I  would  spell  out  the  fact  that  a  revocation  proceeding  is  both 
a  violation  and  a  dispositional  proceeding. 

Another  problem  is  that  there  is  a  failure  to  identify  the  separate 
matter  of  suspending  parole  pending  a  hearing  or  the  disposition  on 
a  new  charge.  I  don't  want  to  take  your  time  now  but  I  want  to  point 
out  that  it  would  be  far  better  to  make  the  Board  face  the  violation 
issue  in  terms  of  the  need  for  a  rather  complete  due  process  hearing 
on  violation  and  at  the  same  time,  indicate  that  the  dispositional  issue 
may  and  should  involve  other  kinds  of  evidence,  a  more  relaxed  pro- 
cedure and  where  more  study  is  needed,  even  a  brief  delay. 

On  the  other  hand,  I  see  no  need  to  delay  the  decision  on  the  viola- 
tion and  to  the  extent  that  there  is  delay  built  into  this  bill.  I  think 
it  is  partly  due  to  the  failure  to  separate  the  problem  of  defining  a 
violation  and  the  second  problem  of  deciding  what  to  do  about  it, 
where  you  need  different  evidence  and  possibly  more  time. 

When  a  warrant  is  issued  and  executed,  then  the  statute  should 
refer  to  the  suspension  of  parole.  Suspension  should  refer  to  the  pe- 
riod between  cause  to  issue  a  warrant  and  the  finding  of  violation.  I 
think  that  would  help  the  statute  a  bit  there. 

At  this  point,  my  notes  call  for  a  discussion  on  counsel.  I  don't  see 
any  need  to  repeat  what  I  just  said  in  response  to  Mr.  Drinan's 
question. 

In  closing — and  I  will  skip  a  few  things  here  and  maybe  that  will 
allow  time  for  questions — let  me  say  what  I  started  with  at  the 
beginning. 

If  you  ignore  every  comment  I  make,  if  the  bill  becomes  law  with- 
out changing  a  single  word,  I  think  it  would  be  the  best  piece  of 
legislation  that  I  have  seen  in  the  area.  I  thank  you  very  much  for 
the  opportunity  to  speak  to  it. 

Mr.  Kastenmeier.  Thank  you,  Professor  Cohen. 

Let  me  first  yield  to  my  colleagues.  The  gentleman  from  Illinois, 
Mr.  Railsback. 

]Mr.  Railsback.  Thank  you.  Professor  Colien. 

Let  me  direct  your  attention  to  section  4206.  In  reading  these  factors 
before  we  even  conducted  any  of  our  parole  hearings,  it  struck  me 
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that  maybe  this  would,  instead  oi  helping  a  prospective  parolee,  by 
requiring  that  these  factors  be  taken  into  consideration,  it  may  give 
a  Parole  Board  an  opportunity  to  deny  parole. 

We  have  had  an  ex-offender  testify  earlier  who  said  the  same  thing. 
He  said  he  looked  over  some  of  these  factors  and  that  if  you  require 
a  Parole  Board  to  take  into  accomit  family  status,  including  whether 
his  relatives  display  an  interest  in  him,  the  type  of  residential  neigh- 
borhood or  community,  it  would  work  against  the  inmate.  Do  you 
see  any  reason  to  have  such  factors  listed  ? 

Mr.  Cohen.  I  do  see  a  reason,  but  I  also  very  much  see  the  point 
that  you  are  making  and  that  the  other  witness  had  made.  It  is  a 
very  difficult  kind  of  judgment. 

The  language  used  is  permissive  whereas  some  other  language,  in 
4207,  is  mandatory.  'May'  versus  'shall'.  But  I  don't  say  that  cures  the 
problem. 

Mr.  Railsback.  You  see  what  I  mean  ? 

Mr.  Cohen.  I  see  very  much  what  you  mean. 

On  the  other  hand,  you  see  you  get  fellows  like  me  that  come 
along  and  say  there  is  an  absence  of  criteria  and  vagueness,  allowing 
the  Board  to  do  pretty  much  what  they  want  to  do. 

It  is  kind  of  a  whipsaw  position. 

Mr.  Rah,sback.  But  if  we  require — which  I  wholeheartedly  ap- 
prove— if  we  require  a  Board,  in  denying  parole,  to  give  the  specific 
reasons  for  that  denial,  that  would  alleviate  some  of  that,  I  would 
think. 

Mr.  Cohen.  Then,  as  I  suggested  earlier,  one  only  comes  back  to 
whatever  the  rationale  is  for  the  grants  or  denial  which  could  be  'the 
substantial  likelihood  of  committing  a  new  offense,'  for  example. 

It  is  a  balance  and  I  suppose  if  I  had  to  vote  without  having  all 
the  evidence  that  one  would  like  to  have,  I  think  I  would  vote  in 
the  direction  that  you  are  implying  anyway,  minimize  or  eliminate 
in  this  area,  but  not  without  being  troubled. 

Mr.  Raixsback.  Let  me  ask  you  this:  you  have  had  wonderful 
experience  in  this  field  and  let  me  say  candidly  I  respect  many  of 
the  sections  of  this  bill. 

In  fact,  I  think  many  of  them  are  very  imaginative  and  innovative 
and  long  needed,  but  what  about  manpower  ? 

Even  if  we  afford  certain  procedural  safeguards  and  the  right  to 
counsel,  to  give  this  any  meaning  we  are  going  to  need  manpower. 
We  had  a  professor  from  Texas  that  said  the  inmates  there  don't 
even  see  the  board. 

What  can  we  do?  What  kind  of  system  could  we  structure  to  pro- 
vide adequate  hearings  so  that  an  inmate  and  his  counsel  will  have 
adequate  time  to  be  heard  instead  of  2  minutes  or  5  minutes  or  10 
minutes  ? 

Mr.  Cohen.  I  made  one  suggestion  that  I  think  is  sort  of  respon- 
sive to  that.  That  is,  one  can  establish  criteria  for  affirmative  reliance 
on  the  record.  Where  the  record  is  overwhelmingly  clear  favoring 
parole,  I  think  it  is  silly  to  go  through  the  ceremony  of  a  hearing. 
There  are  a  couple  of  caveats  I  went  through  earlier  but  I  think  that 
my  proposal  would  account  for  a  large  number  of  parolees.  Nobody 
can  say  how  many. 
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But  I  strongly  believe  that  a  large  number  of  paroles  can  be 
granted  on  the  record.  If  you  have  ever  sat  with  a  board,  that  de- 
cision is  made  like  this:  it  is  made  on  the  basis  of  a  fact  sheet  and 
the  file  is  passed  in  front  of  the  man.  The  board  member  has  maybe 
a  minute  to  make  a  decision.  It  is  based  on  intuition  or  perhaps  an 
earlier  glimpse  at  the  file.  Even  if  it  was  a  more  scientinc  decision, 
it  would  not  matter.  There  are  a  large  number  of  people  who  can 
be  released  at  the  point  of  first  eligibility  without  going  through  the 
ceremony  of  a  hearing.  It  is  in  the  fuzzy,  marginal  cases  that  you 
need  the  hearing. 

Mr.  Railsback.  Your  testimony  troubles  me  to  this  extent.  Here 
we  are  trying  to  afford  an  inmate  certain  rights  that  he  certainly 
does  not  have  now.  We  require  that  certain  reports  be  made  available, 
the  presentence  report  and  staff,  and  so  forth. 

1  found  at  San  Quentin  when  I  was  talking  to  some  of  the  inmates 
in  the  honor  block  that  they  have  counselors  who  they  see — and  the 
counselor  makes  a  recommendation  to  the  Adult  Authority — only  once 
before  they  even  go  to  their  hearing. 

It  bothers  me  somewhat  that  they  do  not  seem  to  have  any  rights. 
I  think  it  obviously  does  bother  them  from  a  psychological  stand- 
point that  these  things  were  so  short  and  perfunctory. 

If  we  are  really  going  to  give  them  an  adequate  hearing  with  the 
necessary  procedural  safeguards  aren't  we  going  to  have  to  sub- 
stantially increase  the  manpower?  I  am  just  wondering  how  we  are 
going  to  do  that.  Should  we  have  a  two-tier  system  where  you  have 
hearing  examiners,  with  certain  powers,  reporting  to  the  central  Parole 
Board? 

Mr.  Cohen.  I  don't  think  you  need  that.  Given  the  sort  of  structure 
of  this  bill,  I  just  don't  think  you  need  that.  Parolees,  if  we  push 
them — prisoners,  I  am  sorry — ^they  don't  want  hearings.  They  want  to 
get  out.  To  the  extent  that  a  hearing  is  viewed  as  a  device  for  getting 
out,  then  they  will  argue  for  hearings  and  lawyers. 

I  made  a  suggestion  that,  say,  every  3  months  an  inmate  has  a  ri^ht 
of  informational  input.  Not  just  at  the  j)oint  of  granting  or  denial 
or  revocation.  But  he  has  a  right  to  participate  in  the  shaping  of  that 
record. 

He  can  see  what  is  going  in  there.  He  can  argue  with  the  conclusions 
and  he  can  put  his  own  things  in.  It  is  ironic  that  the  more  you  pro- 
fessionalize the  system,  the  more  distance  you  create  between  the 
system  and  the  persons  who  are  its  clients. 

Giving  the  inmate  the  right  to  go  to  that  record  and  deal  with  it  and 
ask  his  friends  for  help  and  use  the  people  he  wants  to  use,  you  kind  of 
reduce  that  distance.  I  am  afraid  of  making  changes  that  always  cut 
in  the  direction  of  professionalizing  the  system.  I  am  not  sure  that 
is  always  good  and  among  other  things,  it  creates  too  much  distance. 

There  are  other  ways  to  help  and  if  one  provided  hearings  just  in  the 
marginal  release  case — marginal  in  terms  of  whatever  the  Board  wants 
to  use — I  think  you  go  a  long  way  to  answering  the  manpower  question. 

On  revocation,  I  don't  see  how  we  can  get  out  of  it.  It  is  a  cost  we 
have  to  pay.  If  the  Supreme  Court  says  you  cannot  take  welfare  benefits 
without  a  due  process  hearing,  or  garnishee  wages,  then  it  is  very 
difficult  to  see  why  revocation  cannot  be  viewed  as  a  due  process  cost 
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that  we  simply  must  pay  in  providing  an  adcujuate  hearing  and  all 
the  paraphernalia  that  goes  with  it. 

But  one  can  predict  what  will  happen  should  full  due  process  be 
applied.  We  will  create  a  bargain  system.  What  we  will,  in  effect,  have 
done  is  put  some  weapons  in  the  hands  of  a  man  that  has  none  now ; 
some  weapons  to  keep  the  system  off  his  back. 

Mr.  Railsbaok.  One  last  question. 

Do  you  think  that  reimprisonment  should  be  permitted  in  the  case 
of  a  parole  violation  ?  In  other  words,  after  a  revocation  hearing,  if 
somebody  has  committed  an  offense,  it  is  the  understanding  that  re- 
imprisonment  is  permitted  here,  and  should  it  be  permitted  ? 

Mr.  Cohen.  It  is  clearly  permitted  in  the  bill  and  it  is  permitted 
without  a  hearing  on  the  basis  of  the  new  conviction.  I  would  say  that 
a  new  conviction  can  serve  as  an  adequate  basis  for  the  power  to  re- 
imprison  but  that  if  the  individual  requests  it  he  ought  to  be  given  a 
hearing  on  the  dispositional  decision. 

In  other  words,  we  ought  to  separate  the  two  decisions  consistently 
through  the  bill  and  not  assume  that  just  because  there  is  a  legal  basis 
to  reimprison  that  it  is  the  proper  thing  to  do  in  the  circumstances. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Biester. 

Mr.  Biester.  I  will  be  very  brief.  I  think  my  friend  from  Illinois 
has  covered  one  of  the  areas  I  wanted  to  cover,  which  is  section  4206 
and  the  enumeration  of  these  criteria. 

I  am  not  sure  exactly  where  I  come  down  on  this  one  but  there  are  in 
here  a  number  of  factors  which  we  may  feel  bear  on  the  likelihood  of 
successful  parole,  but  we  may  find  have  nothing  whatsoever  to  do  with 
it.  There  has  been  a  lot  said  in  terms  of  what  really  works  and  does  not 
work. 

Many  of  these  things  are  matters  somewhat  beyond  the  control  of 
the  prisoner,  himself.  Of  course,  from  time  to  time,  when  a  flagrant 
violation  of  parole  occurs,  particularly  in  a  violent  crime,  the  press  is 
always  digging  into  why  this  man  was  paroled  in  the  first  place.  "VVTiy 
was  he  out  on  the  street?  And  if  a  parole  board  had  to  satisfy  itself 
with  respect  to  each  one  of  these,  it  might  find  it  very  difficult  to  jus- 
tify letting  a  man  out  on  matters  which  were  largely  beyond  the  con- 
trol of  the  inmate. 

That  was  the  base  for  the  problem  I  have  with  this.  I  am  trying  to 
see  it  from  all  sides.  I  must  say  it  gives  me  a  great  deal  of  difficulty  be- 
cause unbridled  discretion  does  offer  a  risk.  But  to  get  to  the  tail  end  of 
Mr.  Railsback's  question,  how  do  you  rationalize  the  decision,  that  this 
case  is  an  easy  one,  therefore,  we  do  not  need  a  hearing  and  he  will  be 
let  out;  and  the  selection  of  the  marginal  cases  in  which  the  man  may 
not  be  let  out  and  a  hearing  would  be  useful  ? 

Should  there  be  some  screening  mechanism  set  up  which  would  make 
possible  a  hearing  in  the  marginal  cases  but  would  obviate  the  neces- 
sity for  hearings  in  those  cases  which  are  generally  regarded  as 
obvious? 

Mr.  Cohen.  In  a  sense,  it  seems  to  me  the  less  said  about  that  in  the 
law,  the  better.  I  think  it  would  take  care  of  itself  because  I  think  that 
is  what  goes  on  now. 

Mr.  Biester.  I  believe  that ;  yes. 

Mr.  Cohen.  And  what  you  do  is  have  the  opportunity  then  to  meet 
the  Board ;  they  will  say,  "On  the  one  hand,  we  can't  hold  hearings  due 
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to  time  and  manpower."  Then  you  come  back  and  say,  "You  don't 
have  to  hold  hearings  in  these  kinds  of  cases.  Use  whatever  criteria  you 
have  been  using". 

I  was  trying  to  state  the  polarities  of  whether  it  was  intuitive  or  sci- 
entific. It  is  obviously  unscientific.  When  you  are  disposed  not  to  grant 
it,  then  you  have  the  hearing. 

My  proposal  has  the  virtue  of  at  least  surface  consistency.  It  takes 
the  position  implicitly  that  a  hearing  is  not  a  mere  ritual.  It  is  de- 
signed, among  other  things,  to  provide  an  opportunity  to  persuade. 
That  is  not  the  case. 

In  your  State  of  Pennsylvania,,  I  was  invited  by  the  current  chair- 
man, Mr.  Lindsey,  to  help  him  draft  new  rules.  I  watched  a  number  of 
parole  hearings  and  this  is  no  disservice  to  him,  but  they  had  little  idea 
of  what  went  into  their  decisions. 

We  sat  for  1  full  day  and  in  the  space  of  3  or  4  hours,  50  or  60  parole 
decisions  were  made. 

I  saw  the  files  that  came  across  the  desk.  On  some  of  those,  he  only 
had  to  take  a  look  at  the  sheets  and  he  knew  it  was  yes.  Others,  it  was, 
"What  would  you  do  in  this  case  ?" 

Now,  what  would  you  do  in  this  situation  ?  Surely,  that  is  where  the 
man  needs  some  help.  That  is  where  I  think,  looking  at  it  sort  of  real- 
istically, something  could  be  done. 

Mr.  BrESTER.  To  require  a  hearing  in  that  instance. 

Mr.  Cohen.  Right. 

Mr.  BiESTER.  Do  you  think  it  is  safe  to  leave  the  discretion  as  to 
whether  a  hearing  should  take  place  in  the  hands  of  the  Parole  Board, 
itself. 

Mr.  Cohen.  No  ;  it  is  not  safe.  But  I  think  it  is  self -executing  in  the 
sense  that  once  somebody  is  disposed  to  deny  it,  unless  he  is  ready  to 
grant  it  on  the  record,  the  hearing  occurs. 

It  is  kind  of  neat  in  that  sense.  It  does  kind  of  wrap  itself  up  in  that 
sense. 

Mr.  BiESTER.  Very  good. 

Thank  you  very  much. 

Mr.  Kastenmeeer.  Professor  Cohen,  do  you  think  the  thrust  of  the 
bill  would  be  to  enable  a  much  greater  number  of  individuals  re- 
leased on  parole  than  under  the  present  system  ? 

Mr.  Cohen.  I  think  it  has  that  potential  and  I  think  that  that  is  a 
much  more  basic  objective  than  some  of  the  other  things  we  are  talking 
about ;  yes,  sir. 

I  think  other  things  need  to  be  done,  but  I  think  this  bill  cuts  in  that 
direction. 

Mr.  Kastenmeier.  Do  you  think  this  creates  thereby  any  additional 
societal  risks  in  terms  of  dealing  with  potential  offenders,  in  terms 
of  recidivists  ? 

Mr.  Cohen.  I  think  that  is  an  unknown.  Certainly,  it  is  not  known 
to  me.  On  the  surface,  one  would  asume  that  if  you  are  putting  people 
into  the  communities  that  hud  been  behind  four  very  large  walls 
before,  there  is  a  certain  amount  of  risk.  How  much  it  is,  I  don't  know. 
My  experience,  rather  than  any  kind  of  comprehension  studies,  tells 
me  that  the  risk  is  far  exaggerated  and,  indeed,  if  I  had  to  make  an 
input  into  this,  then  I  would  want  to  enlarge  very  much  on  the  use 
of  conditional  release,  release  without  supervision — and  I  guess  Mr. 
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Gottfredson  was  getting  at  that — ^and  be  very  selective  in  your  case- 
loads. 

I  was  on  a  panel  at  the  National  Prisoners'  Rights  Conference  some 
months  ago  on  parole  and  one  of  the  gentlemen  on  the  panel  was  a 
person,  an  ex-inmate  who  was  now  on  parole. 

His  opening  comment  was,  "If  you  are  all  so  mudh  against  prison, 
you  have  to  be  against  parole."  Now,  that  is  a  man  who  is  speaking  out 
of  the  daily  experience ;  the  impression  he  receives  daily  by  being  on 
parole. 

Mr.  Kastenmeier.  The  colloquy  you  had  with  Mr.  Drinan  was  a,  very 
valuable  one,  in  terms  of  considering  constitutional  rights.  The  basic 
thrust  of  the  bill  is  procedural,  not  going  directly  to  constitutional 
rights,  but  at  least  affecting  them  in  some  way  or  another. 

The  discussion  you  had  on  constitutional  rights  was  very  valuaible 
because  there  are  curtailments  of  both  privileges  and  of  constitutional 
rights.  Some  are  related  to  the  crime  or  to  the  behavior  of  the  ex- 
offender  and  some  are  not. 

Whether  this  bill  or  something  like  it  could  additionally^  address 
itself  to  some  of  those  questions  is  still  open.  The  subcommittee  has 
explored  the  notion  of  voting,  for  example.  Some  of  these,  as  you 
have  suggested,  do  not  very  readily  lend  themselves,  on  the  basis  of 
p recedent  or  present  oases,  to  statutory  reform.^ 

I  wonder  if  you  would  care  to  comment  a  bit  more  on  that,  on  what 
you  think  we  might  do  and  what  we  might  not  do. 

Mr.  Cohen.  I  think  probably  the  neatest  way  to  handle  that  might 
be  in  the  section  that  deals  with  conditions  and  have  a  sort  of  *  no 
condition  shall"  where  that  is  called  for. 

I  was  suggesting  that,  at  a  minimum  as  to  the  rights  that  resemble 
fourth  amendment  rights,  there  ought  to  be  a  limitation,  some 
sort  of  reasonableness  in  terms  of  visits  that  can  be  made  by  the  parole 
or  probation  offif^or.  Just  at  a  minimum. 

Now,  very  often — and  this  is  a  national  picture — ^they  come  unan- 
nounced at  any  time  of  the  day  or  night.  It  is  embarrassing.  It  is 
humiliating.  In  some  States,  New  York  for  example,  the  parole  officer 
IS  a  peace  officer  and  carries  a  weapon.  It  makes  the  words  of  rehabilita- 
tion go  a  bit  sour  when  he  is  busting  into  your  house  at  3  a.m.  with  a 
gim. 

I  think  there  should  be  at  a  minimum  that  kind  of  floor,  not  a  ceilmg, 
that  kind  of  limitation.  Then,  by  carefully  thinking  it  through,  and 
perhaps  by  asking  correctional  people,  people  that  have  to  live  with 
tliis,  what  are  those  basic  situations  where  you  really  feel  you  do 
have  to  have  authority  beyond  fourth  amendment  limitations. 

You  may  be  able  to  develop  for  yourself  a  set  of  further  limitations. 
For  myself,  I  would  bring  to  bear  just  about  as  much  as  I  could  of,  say, 
the  fourth  amendment  rights  and  first  amendment  rights. 

Obviously,  when  you  bring  the  fourth  amendment  to  bear,  it  is  not 
that  you  can't  go  in  and  search,  it  is  that  you  have  to  follow  certain 
procedures  and  be  sort  of  delayed  in  your  zeal. 

This  business  of  going  on  the  job,  as  so  often  is  done,  and  in  a  loud, 
very  obvious  way,  identifying  yourself  as  a  parole  officer  and  asking, 
"How  is  he  getting  along?"  Those  are  terrible  infringements  and  give 
credence  to  what  so  many  parolees  will  tell  you,  that  the  toughest 
thing  about  doing  parole  is  not  being  out  in  the  community  and  going 
back  to  the  old  pressures,  it  is  the  parole  officer. 
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You  make  it  in  spite  of  the  parole  officer.  The  architecture  I  am 
suggesting,  phrased  in  constitutional  limits  or  extensions,  is  to  keep 
the  parole  officer  away  from  the  individual  as  much  as  you  can. 

Forget  about  the  counseling  and  rehabilitation.  Keep  him  away  from 
him. 

Mr.  Kastenmeier.  Thank  you  very  much.  Professor  Cohen,  for  a 
most  helpful  statement.  If  you  have  any  specific  language,  recom- 
mendations, in  the  future  with  respect  to  this  bill,  we  would  invite 
them.  I  say  that  out  of  genuine  concern  for  improvement  in  the  bill 
because  while,  in  the  process  we  may  be  able  to  make  adjustments  our- 
selves, it  also  is  obviously  extremely  helpful  to  have  people  who  have 
been  in  the  field,  who  understand  the  implications  of  changes  in  lan- 
guage, to  suggest  those. 

Mr.  Cohen.  I  will  be  happy  to. 

Thank  you. 

Mr.  Kastenmeier.  Again,  the  subcommittee  is  grateful  to  you  for 
your  appearance  this  morning. 

This  terminates  this  morning's  hearings.  The  last  witness  made  some 
reference  at  the  outset  to  at  least  one  very  small  aspect  of  our  concern — 
clerical  error  in  the  prisoner's  file. 

Tomorrow,  we  will  have  a  witness  on  the  question  of  clerical  error,- 
a  former  inmate,  as  well  as  Mr.  Herbert  Silverberg,  attorney,  who  will 
discuss  the  implications  of  presidential  commutation  in  connection 
with  the  bill. 

Until  that  time,  that  is  to  say,  tomorrow  morning,  at  10  o'clock  in 
this  room,  March  23,  this  subcommittee  stands  adjourned. 

(Whereupon,  at  12 :15  p.m.,  the  subcommittee  recessed,  to  reconvene 
Thursday,  March  23, 1972,  at  10  a.m.) 
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THURSDAY,  MARCH  23,   1972 

House  of  Representatives, 

Subcommittee  No.  3, 
Judiciary  Committee, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:00  a.m.,  in  room 
2226,  Kayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier, 
chairman,  presiding. 

Present :  Representatives  Kastenmeier,  Railsback,  Biester,  and  Fish. 
^    Staff  members  present :  Howard  Eglit,  corrections  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order  for  the  pur- 
pose of  continuing  hearings  on  H.R.  13118  and  other  bills  dealing 
with  the  subject  of  parole. 

This  morning  I  am  very  pleased  to  welcome  Herbert  M.  Silverberg, 
of  the  well-known  Washington  law  firm  of  Covington  &  Burling,  who 
is  particularly  interested  in  an  important  facet  of  parole  which  con- 
cerns the  use  of  Presidential  commutation. 

I  note  that  attached  to  the  statement  submitted  by  Mr.  Silverberg 
is  a  brief  involving  Schick  v.  Reed.  Your  own  statement,  Mr.  Silver- 
berg, is  quite  brief,  so  you  may  proceed.  You  may  deliver  it  in  full.  I 
assume  you  will  want  to  submit  the  brief  in  the  Schick  case  for  the 
record,  and  without  objection  we  will  receive  it.  [See  Appendix  11.] 

TESTIMONY  OF  HERBERT  M.  SILVERBERG,  ESQ. 

Mr.  Silverberg.  Thank  you,  Mr.  Chairman,  I  am  grateful  for  this 
opportunity  to  participate  in  the  House's  consideration  of  H.R.  13118. 
With  one  exception,  which  I  shall  discuss  in  a  moment,  I  consider  pas- 
sage of  this  bill  to  be  one  of  the  most  important  objectives  of  all  of  us 
who  are  concerned  that  there  be  as  enlightened  a  Federal  correctional 
policy  as  possible.  You  are  to  be  commended  for  its  introduction,  and 
I  trust  that  your  efforts  will  meet  with  the  early  success  that  the  bill 
so  clearly  deserves. 

Before  passing  to  the  substance  of  my  testimony  I  would  like  to 
acquaint  you  with  those  aspects  of  my  background  related  to  my 
presence  here  today. 

In  1966,  while  a  student  at  the  University  of  Pennsylvania  Law 
School,  I  was  the  founding  chairman  of  that  school's  Prison  Research 
Council,  a  legal  aid  clinic  devoted  to  assisting  prisoners  with  post- 
conviction legal  problems.  With  the  cooperation  of  the  Justice  Depart- 
ment, the  Council  initially  established  a  liaison  with  the  U.S.  Peniten- 
tiary at  Lewisburg,  Pa.,  and  that  institution  was  the  source  of  most  of 
the  Council's  clients  during  my  2-year  tenure  as  chairman. 
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Our  services  were  available  to  all  of  the  inmates  of  the  penitentiary 
and  the  inmates  were  soon  in  touch  with  us  in  large  numbers.  By  now 
the  Council  has  assisted  more  than  2,500  inmates  in  a  number  of  Fed- 
eral prisons  as  well  as  in  those  of  31  States.  Its  work  was  recognized, 
by  Mr.  Justice  Douglas  in  his  concurring  opinion  in  Johnson  v.  Avery ^ 
393  U.S.  483, 495  (1969) .  The  clinical  process  provides  a  firsthand  view 
of  the  importance  of  eligibility  for  parole  in  the  inmate's  institutional 
life,  and  I  think  it  safe — if  not  obvious — to  say  that  parole  eligibility 
is  a  major  focus  of  life  in  any  penitentiary. 

After  graduation  from  law  school  I  maintained  my  interest  in  insti- 
tutional and  parole  problems,  and  on  a  pro  bono  basis  became  attor- 
ney for  one  of  the  Prison  Kesearch  Council's  Lewisburg  Penitentiary 
clients.  The  subject  matter  of  his  case  brings  me  before  you  today,  and 
I  shall  turn  to  that  in  a  moment.  I  would  close  this  summary  of  mv 
background  simply  by  noting  that  at  the  end  of  this  month  I  shall 
leave  the  law  firm  of  Covington  &  Burling  here  in  Washington  to  be- 
come director  of  the  Mental  Health  pivision  of  the  Public  Defender 
Service  of  the  District  of  Columbia.  Although  my  focus  will  shift 
somewhat,  I  shall,  of  course,  continue  in  my  new  job  to  be  concerned 
in  a  professional  way  with  the  problems  of  institutions,  inmates,  and 
corrections. 

Mr.  Chairman,  my  purpose  in  coming  here  today  is  to  try  to  convince 
you  to  delete  section  4220,  entitled  "Presidential  Commutation,"  from 
H.R.  13118,  and  in  deleting  it  to  leave  a  trail  of  legislative  history  that 
unmistakably  heads  in  a  particular  direction — that  of  the  separation  of 
the  powers  of  the  legislative  and  executive  branches  of  our  Federal 
government  in  the  area  of  parole. 

Section  4220  would  direct  the  parole  board  to  report  periodically  to 
the  President  on  prisoners  whom  the  President,  under  the  guise  of 
commutation  of  sentence,  has  deprived  of  eligibility  for  parole.  The 
section  thus  recognizes  a  presidential  right  to  deny  parole  eligibility 
that  I  strongly  believe  neither  exists,  nor  should  exist,  in  the  first  place. 
Lest  there  be  any  misunderstanding  on  this  score,  I  come  before  this 
committee  with  a  special  bias  in  this  regard.  For  over  3  years  I  have 
been  representing  a  Lewisburg  inmate  whom  the  parole  board  refuses 
to  consider  for  parole,  in  observance  of  a  Presidential  prohibition 
attached  to  a  commutation  of  sentence. 

The  President  who  purported  forever  to  bar  my  client  from  parole. 
President  Eisenhower,  is  dead.  Many  of  the  Bureau  of  Prisons  per- 
sonnel who  know  my  client  best  feel  strongly  that  he  ought  to  be 
considered  for  parole — indeed  it  was  the  Tjewisburg  warden  who 
sought  our  help  with  the  case.  The  man  remains  in  jail,  however.  A 
decision  made  by  President  Eisenhower  in  1960 — 12  years  ago — still 
o]3erates  to  assure  that  he  is  not  even  considered  by  the  Parole  Board, 
and  we  have  had  to  bring  a  lawsuit  in  an  attempt  tx)  afford  my  client 
the  vital  right  Federal  law  affords  to  all  but  a  few  Federal  prisoners : 
the  right  to  hope  that,  if  by  some  miracle — given  the  present  prospects 
for  rehabilitation  in  our  prisons — rehabilitation  should  take  place,  the 
Parole  Board  can  recognize  a  man's  progress  and  conditionally  grant 
him  his  freedom. 

The  Parole  Board's  organic  statute  (18  U.S.C.  section  4201  et  seq.) 
commands  the  Parole  Board  to  consider  my  clients.  Tlie  Board's  own 
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re^ilations  require  it  to  do  so.  But  in  deference  to  a  1960  action  the 
Board  now  refuses. 

At  the  heart  of  our  lawsuit,  and  at  the  heart  of  my  concern  here  to- 
day, lies  the  venerable  doctrine  of  separation  of  powers.  We  contend 
that  the  setting  of  Federal  correctional  policy  is  for  the  Congress  alone. 
We  contend  that  if  the  Congress  in  its  wisdom,  and  as  our  representa- 
tive, legislates  universal  parole  eligibility  as  the  principal  rehabilita- 
tiA-e  component  of  our  correctional  policy,  the  President  ought  not  be 
able  to  tamper  with  it  under  the  guise  of  clemency  in  the  belief  that  a 
dozen  years  ahead  of  time  he  knows,  better  than  the  Parole  Board  ever 
can,  who  should  go  free  and  who  should  stay  forever  behind  bars. 
We  tliink  that,  pursuant  to  article  II,  section  4  of  the  Constitution, 
the  President's  role  where  the  parole  laws  are  concerned  should  be 
limited  to  "tak(mg)  care  that  the  laws  be  faithfully  executed." 

Mr.  BiESTER.  Could  we  stop  at  that  point  just  a  moment  because 
I  share  some  sympathy  with  the  quandary  you  and  your  client  find 
yourselves  in.  I  imagine  it  is  a  quandary  shared  by  others,  but  in  terms 
of  separation  of  powers  and  in  terms  of  the  Constitution,  I  take  it  that 
the  executive  power  you  refer  to  is  in  article  II,  section  2,  in  which  it  is 
stated  that,  "The  President  shall  have  the  power  to  grant  reprieves 
and  pardons  for  offenses  against  the  United  States,  except  in  cases  of 
impeachment."  Is  that  right  ? 

Mr.  SiLATSRBERG.  That  is  right,  except  that  in  this  case  of  Mr.  Schick, 
because  he  was  a  military  offender,  the  President  is  also  claiming 
similar  power  under  his  authority  as  Commander  in  Chief  to  operate 
in  the  best  interests  of  the  military.  The  U.S.  Court  of  Appeals,  in 
the  Srhick  case,  has  recently  made  a  ruling  which  we  think  means  that 
Presidential  power  does  not  proceed  under  that  heading. 

Mr.  BiESTER.  It  proceeds  under  section  2,  article  II? 

Mr.  SiLVERBERG.  That  is  right. 

Mr.  BiESTER.  Does  the  Congress  have  the  power  to  define  the  word 
"reprieve"  ? 

Mr.  SiLVERBERG.  Congress  has  the  power  to  take  its  own  position  as 
to  what  that  word  means.  It  is  up  to  the  courts,  I  think,  in  their  classic 
role,  to  make  the  final  determination. 

Mr.  BiESTER.  We  may  face  quite  a  problem  in  the  next  few  months 
in  terms  of  the  power  Congress  has  with  respect  to  what  the  court 
does.  I  am  wondering  whether  the  definition  or  meaning  of  the  word 
"reprieve"  is  not  something  that  lies  really  between  the  courts  and 
the  executive  branch,  that  is,  the  branch  seeking  to  exercise  the  power, 
and  the  courts  interpreting  the  definition  of  the  word. 

Mr.  SiLAT^RBERG.  I  think  that  is  exactly  how  the  decision  will  be 
made.  I  think  it  is  important  to  the  court — at  least  in  my  experience  in 
trying  this  particular  case — we  have  been  before  the  district  court 
twice — we  go  back  for  a  third  shot  tomorrow — there  has  been  a  great 
deal  of  concern  on  the  part  of  the  court  with  Congress'  view.  If  the 
Congress  had  no  view  arguably  contrary  to  that  of  the  executive  then 
it  would  be  my  client  and  myself  against  both  departments  of  the 
government,  both  the  legislative  and  the  executive. 

My  position  is,  and  the  brief  which  we  offer  for  the  record  indicates, 
that  the  Congress'  position  always  has  been — as  nearly  as  one  can  dis- 
cern it  from  the  legislative  history — ^that  there  ought  be  no  interfer- 
ence with  eligibility  for  parole,  that  eligibility  is  critical. 
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What  else  have  you  to  offer  a  man  except  the  opportunity  to  better 
himself  and  to  have  that  self -betterment  recognized  ?  I  would  not  like  to 
see  Congress  retreat  at  all  from  that  position  unless  it  is  forced  to  do  so 
by  a  court,  which  I  would  consider  to  be  an  unenlightened  decision 
by  a  court.  Congress  at  least  ought  to  not  go  quietly  and  willingly  and 
participate  in  this  kind  of  curtailment  of  eligibility  for  parole. 

Mr,  BiESTER.  Do  you  think  the  Congress  can  tell  the  court  how  to 
do  this? 

Mr.  SiLVERBERG.  I  think  the  Congress  can  tell  the  court  how  best  to 
rehabilitate  offenders.  Given  the  legal  premise  that  nobody  in  the  ex- 
ecutive branch  disputes,  at  this  point  in  the  Schick  case,  that  illegal 
conditions  ought  not  to  be  attached  to  a  commutation,  one  squarely 
faces  the  question  of  where  you  get  the  definition  of  "legal."  Con- 
gress makes  the  laws.  If  it  says  something  is  not  legal,  then  typically, 
it  is  not  legal.  Congress  can  certainly  here  take  the  position  that  it  is 
not  legal  to  deprive  a  man  of  parole  eligibility  except  under  certain 
conditions.  That  is  the  thrust  of  this  bill,  the  salutary  nature  and 
revolutionary  nature  of  this  bill,  and  section  4220  is  inconsistent  with 
it. 

Mr.  BiESTER.  I  wanted  to  clarify  my  own  thinking  with  respect  to 
that.  Thank  you. 

Mr.  SiLVERBERG.  President  Eisenhower  was  not  the  first  President 
to  override  the  operation  of  the  parole  laM'S  under  the  guLse  of  execu- 
tive clemency,  although  he  is  the  only  modem  President  to  have  done 
so.  To  my  knowledge,  no  President  has  been  a  penologist  or  social 
scientist,  and  it  is  difficult  to  see  how  Presidential  granting  or  with- 
holding of  parole  can  yield  a  more  enlightened,  rehabilitative  penol- 
ogy than  Parole  Board  grant  or  denial. 

On  the  contrary,  we  must  face  the  fact  that  Presidents  are  politi- 
cians. Memories  of  Calley  and  Hoffa  are  not  so  dim  that  it  requires  a 
great  deal  of  rampant  imagination  to  envision  the  use  of  executive 
clemency  as  a  primarily  political  tool. 

Especially  where,  as  in  H.R.  13118,  parole  itself — not  just  considera- 
tion for  parole — will  justly  be  the  right  of  all  unless  contrary  findings 
can  affirmatively  be  made,  one  can  readily  imagine  widespread  "com- 
mutations" without  eligibility  for  parole.  Whether  and  when  a  pris- 
oner is  released  can  thus  be  taken  out  of  the  hands  of  the  expert  body 
created  for  that  purpose  by  Congress,  and  put  snugly  into  those  of  a 
political  arm  of  the  government.  Indeed  I  have  been  informed  bv  the 
Justice  Department  that  the  Presidential  ability  to  tamper  with  the 
parole  process  in  the  way  I  have  described  is  a  cherished  one,  and  the 
executive's  desire  to  retain  its  asserted  prerogatives  in  this  area  is 
at  the  basis  of  the  government's  very  vigorous  <lefense  of  our  law- 
suit. 

If  section  4220  becomes  law,  prisoners'  ultimate  eligibility  for  par- 
ticipation in  the  parole  process  will  almost  certainly  be  delivered  up 
into  the  hands  of  the  executive  branch.  Congress  will  have  recognized 
the  President's  entitlement  to  permit  or  deny  parole  as  he  pleases,  and 
our  quest  in  the  courts  for  a  ruling  that  would  prohibit  him  from  doing 
so  will  have  been  dealt  a  mortal  blow. 

The  U.S.  courts  are  now  in  their  classic  stance  between  the  executive 
on  the  one  hand  and  the  legislative  on  the  other.  Mv  client's  case,  rais- 
ing the  foregoing  issues,  will  be  heard  in  the  U.S.  district  court  to- 
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morrow,  and  an  appeal  will  doubtless  be  taken  regardless  of  which 
side  loses.  The  case  is  one  of  first  impression. 

At  this  critical  point  in  the  evaluation  of  the  law  of  separation 
of  powers  and  of  Federal  corrections  I  urge  the  Congress  to  come 
down  on  the  side  of  preservation  of  its  right  to  provide  eligibility 
for  parole  to  all  those  whom  it  deems  worthy,  without  Presidential 
intervention.  It  can  do  so  by  rejecting  section  4220  as  purporting  to 
recognize  a  Presidential  right  which  does  not  exist — a  "right"  whose 
existence  can  have  only  the  most  meretricious  effect  on  the  carefully 
ordered  parole  process  proposed  in  H.R.  13118.  The  Presidential  right 
to  grant  true  clemency  under  his  constitutional  pardoning  powers 
would  not,  of  course,  be  affected. 

Deletion  of  section  4220  will  not  insure  that  the  separation  of  powers 
concept  in  the  parole  area  that  I  have  outlined  today  will  ultimately 
be  vindicated  in  the  courts.  But  deletion  of  section  4220,  with  appro- 
priate legislative  history,  will  amount  to  a  strong  congressional  asser- 
tion of  its  right  to  control  to  the  maximum  extent  it  constitutionally 
can  the  exercise  of  the  Federal  parole  function  through  its  designated 
expert  agency,  the  U.S.  Board  of  Parole.  This  would  be  a  clear  signal 
to  the  courts  that  a  real  issue  indeed  exists ;  under  such  circumstances 
the  courts  can  properly  play  their  constitutional  role  as  arbiter  be- 
tween the  two  branches  of  Government.  Absent  such  congressional 
indication,  and  in  the  face  of  inclusion  of  section  4220  in  any  bill 
reported  out  of  committee,  the  courts  can  only  infer  that  Congress 
is  content  to  subordinate  its  influence  over  this  vital  aspect  of  Federal 
corrections  to  the  will  of  the  executive. 

Mr.  Chairman,  rather  than  take  a  prepared  statement  any  further 
at  this  point  I  would  respectfully  offer  the  committee,  for  the  record 
if  it  chooses,  a  copy  of  the  memorandum  of  law  on  the  foregoing  issues 
that  has  been  filed  on  behalf  of  my  client  in  the  U.S.  district  court. 
The  memorandum  collects  a  good  deal  of  legal  research  and  analysis, 
and  lays  out  the  various  aspects  of  the  issue  in  some  detail.  The  sub- 
stantatlve  discussion  begins  at  page  7  of  the  memorandum.  [See 
Appendix  11.] 

If  the  committee  has  any  questions  of  me  at  this  time,  I  should  be 
happy  to  answer  them. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Silverberg.  At  the  outset,  you 
might  describe,  if  you  care  to,  the  case  itself. 

Mr.  Silverberg.  My  client  is  one  of  five  or  six  Federal  prisoners 
similarly  situated.  All  of  them  committed  military  crimes.  My  client* 
in  particular,  was  the  murderer  of  a  young  girl  under  particularly 
heinous  circmnstances.  He  was  court-martialed  by  a  group  of  military 
officers  who  lived  in  the  same  housing  development  as  did  the  parents 
of  the  little  girl  murdered  by  my  client,  then  an  enlisted  man  in  the 
Army. 

As  I  understand  the  background  of  the  case — all  of  it  took  place 
long  before  I  thought  I  would  be  a  lawyer  representing  Mr.  Schick — 
there  was  a  great  military  hue  and  cry  for  Mr.  Schick's  death.  The 
revenge  motive  was  clearly  apparent,  and  probably  understandably 
so.  At  the  same  time,  the  psychiatric  community  became  deeply  in- 
volved in  the  case  and  when  I  speak  of  that,  I  mean  the  Menninger 
Foundation  and  other  psychiatric  institutions  of  that  degree  of  promi- 
nence. There  was  a  sanity  issue  raised  at  the  cou  rt-martial,  but  the  mili- 
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tary  standards  for  insanity  were  quite  stringent,  and  Mr.  Schick  was 
I'ound  culpable  under  the  insanity  standards  and  was  convicted  and 
sentenced  to  death. 

As  all  death  sentences  in  courts-martial  are,  this  came  to  be  reviewed 
by  the  President  and  he  found  himself  between  two  conflicting  camps, 
the  military  camp  on  the  one  hand,  and  the  psychiatric  community 
and  a  certain  amount  of  the  general  community  who  had  become 
familiar  with  the  case  on  the  other.  He  was  faced  with  a  choice,  and 
as  near  as  I  can  tell — it  would  be  hearsay  if  offered  in  a  court,  but  I 
have  had  discussions  with  members  of  the  Justice  Department  and 
executive  branch,  who  were  around  at  the  time  and  knowledgeable 
of  what  happened — the  President  thought  that  he  had  found  a  way 
to  steer  between  these  two  alternatives :  he  could  assure  the  military 
that  Mr.  Schick  would  never  be  turned  loose  on  society  again,  and  he 
could  assure  the  psychiatrists  we  would  not  be  killing  a  man  insane  by 
their  lights  at  the  time — not  by  the  lights  of  military  law — by  locking 
the  man  away  for  life. 

The  condition  that  the  commutation  imposed  was  this  no-parole 
condition,  and  the  first  thing  that  happened  was  that  Mr.  Schick 
became  a  guinea  pig  for  the  psychiatric  community,  and  there  was  a 
good  deal  of  difference  of  opinion  as  to  what  ought  to  be  done  with  him 
or  about  him  in  those  early  days.  Then  he  dropped  out  of  sight,  but  he 
made  a  pact  with  the  warden  of  the  prison  at  Lewisburg.  The  warden 
said,  "You  do  your  best  for  me  at  the  prison,  and  when  your  parole 
eligibility — but  for  this  condition — comes  up  in  15  years,  I  will  do 
my  best  to  see  you  get  what  you  deserve." 

The  testimony  would  show  that  Mr.  Schick  has  been  a  model  pris- 
oner and  that  he  at  least  ought  to  be  considered  for  parole  at  this 
point.  We  haven't  come  so  far  to  say  he  ought  to  be  released,  but  now 
nobody  will  even  think  about  him.  Given  the  demands  made  on  the 
Parole  Board  and  on  social  workers'  time,  Mr.  Schick  is  a  rather 
neglected  individual.  He  is  not  an  old  man — he  is  around  40.  He  has 
got,  by  the  actuarial  tables,  another  30  or  40  years  to  live,  and  he  has 
to  face  this  with  no  hope  of  getting  loose.  The  better  he  gets,  the  less 
appropriate  it  is  that  he  be  in  prison,  and  yet  there  is  no  way  he  can 
improve  his  lot  in  life  at  all  under  the  present  circumstances.  Feel- 
ing some  frustration  at  the  situation,  the  warden  of  Lewisburg — the 
then  warden — approached  the  Prison  Research  Council  and  said,  is 
there  anything  anybody  can  do  to  help  this  man?  I  had  just  been 
liberated  from  the  Penn  Law  School,  and  was  estopped  from  refusing 
to  take  the  case,  and  was  happy  to  take  it  when  they  asked  me  to  try  to 
do  something. 

Mr.  Kastenmeier.  Did  you  say  there  are  five  or  six  other  indi- 
viduals in  the  same  situation  ? 

Mr.  Stlverberg.  That  is  right. 

Mr.  Kastenmeier.  People  whose  sentences  were  commuted  with- 
out hope  of  parole  ? 

Mr.  Stlverberg.  That  is  right.  In  one  or  two  cases  their  commuta- 
tions were  for  long  terms  of  years  with  no  hope  of  parole  in  the 
interim — 55  years  in  one  case — which  amounts  virtually  to  the  same 
thing. 

Mr.  Kastenmeier.  Might  it  not  be  the  case  that  had  President 
Eisenhower  known  that  you  would  be  so  persuasively  pursuing  this 


259 

in  the  courts  and  seeking  to  upset  his  arrangement,  he  might  have 
opted  for  permitting  the  dealth  penalty  to  stand  ? 

Mr.  SiLVERBERG.  I  think  that  in  this  case  that  would  not  have 
been  the  case.  Mr.  Schick's  files  contain  documents  from  virtually 
anybody  in  the  world  who  had  anything  to  say  about  why  Mr. 
Schick  ought  to  be  killed.  Generals  in  the  Army,  whether  or  not 
they  were  involved  in  the  review  of  the  case,  were  making  representa- 
tions this  mad  dog  killer  ought  to  be  killed.  The  case  was  subjected 
to  a  great  deal  of  staff  review  prior  to  the  formal  Presidential  review, 
and  that  staff  review,  again,  was  unanimous  in  suggesting  the  man 
ought  to  be  killed. 

There  was  no  one  in  the  official  community,  as  near  as  I  can  tell,  lin- 
ing up  on  the  side  of  doing  anything  but  killing  Mr.  Schick.  When 
it  got  to  the  lap  of  the  man  who  had  to  give  the  final  word,  he  just 
plain  couldn't  do  it.  It  just  wasn't  right  to  do  it  and  I  don't  think,  for 
a  minute,  his  decision  would  have  been  any  different  if  he  had  had  to 
recognize  that  15  years  later  a  Parole  Board  might  be  permitted  to 
think  about  Mr.  Schick.  Indeed,  President  Eisenhower  recognized 
that  his  successors  could,  at  any  time,  grant  further  clemency  and 
override  this  condition,  and  I  comfort  myself  with  the  belief  that 
he  hoped  that  that  would  take  y)hice. 

In  other  cases  of  this  kind,  he  included  a  statement  in  the  case  say- 
ing, I  hope  none  of  my  successors  will  ever  grant  further  clemency.  In 
Mr.  Schick's  case,  it  was  drafted  but  never  signed.  The  totality  of  the 
record — and  this  is  what  I  get  from  interviewing  people  who  were 
on  the  scene — was  that  the  President  would  not  have  killed  Mr. 
Schick  in  any  case,  that  this  seemed  to  be  a  nice,  diplomatic,  politic 
way  out  of  a  very  sticky  situation.  I  would  like  to  think  that  the 
President  would  have  done  the  harder  thing  and  refused  to  put 
Mr.  Schick  to  death  in  any  case. 

Mr.  Kastenmeier.  I  must  say  that  while  this  subcommittee  has 
been  working  in  the  area  of  parole  recently,  only  very  tangentially 
has  it  been  interested  in  the  question  of  Presidential  reprieve,  pardon, 
and  clemency.  In  examining  parole  we  have  seen  that  the  notion 
held  at  one  time  was  that  parole  was  considered  an  act  of  grace  on  the 
part  of  the  sovereign.  It  has  evolved  more  recently  to  something  some- 
what diffierent  from  that.  I  am  wondering  whether  Presidential 
commutation  still  is  in  the  first  category,  that  is,  an  act  of  grace  on 
the  part  of  a  sovereign  ? 

Mr.  SiLVERBERG.  I  think  that  the  progress  of  the  status  of  parole 
law  and  what  one  probablv  can  call  or  will  be  able  to  call  very  soon 
the  right  to  parole,  or  at  least  the  right  of  consideration  for  parole 
and  rational  consideration  for  parole,  is  beginning  to  blur  this  kind 
of  distinction.  When  one  thinks  of  clemency,  one  thinks  of  mercy, 
perhaps  not  based  on  reasons  that  one  can  point  to,  but  based  on 
feelings  that  in  a  sense  the  punishment  is  just  plain  too  harsh  in  a 
given  set  of  circumstances. 

Nothing  I  suggest  this  morning,  and  nothing  we  contend  in  our  law- 
suit, would  interfere  with  the  ability  of  the  President  to  do  an  act  of 
mercy.  What  we  are  concerned  with  here  is  not  pure  mercv,  but 
mercy  with  a  hidden  motive — a  string  attached — and  one  doesn't 
know  quite  what  kind  of  hands  will  be  pulling  those  strings.^  The 
President  may  have  thought — I  know  certain  district  judges  think — 
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that  there  is  no  fate  worse  than  death.  Indeed,  there  is  an  opinion  by 
Justice  Holmes  to  that  effect,  where  a  man  tried  to  reject  "clemency" 
and  take  the  death  penalty,  and  the  decision  was  taken  out  his  hands — 
he  wasn't  permitted  to  do  that. 

We  contend,  and  I  think  Mr.  Schick  believes,  that  he  is  subjected 
to  a  fate  that  is  worse  than  death.  Death  at  some  point  is  over  with ; 
30  or  40  years  behind  bars  with  no  hope  no  matter  what  you  do  is  a 
very  different  story,  and  not  a  very  pleasant  story  at  all. 

Mr.  Kastenmeier.  You  have  recommended  to  the  subcommittee 
that  to  accomplish  what  you  would  have  us  do  we  ought  to  delete 
section  4220  entirely  and  in  connection  with  that  deletion,  make  some 
sort  of  legislative  history  as  to  the  purpose  for  the  deletion,  so  that 
the  deletion  would  be  understood  to  be  consistent  with  the  reasoning 
you  have  stated. 

Mr.  SiLVERBERG.  That  is  right.  If  I  can  comment  on  that  just  a 
moment.  On  the  face  of  it,  section  4220  has  some  salutary  provisions ; 
that  is,  it  at  least  provides  for  review  and  reporting  to  the  President 
in  cases  where  there  is  no  parole  eligibility  absent  further  executive 
clemency. 

My  experience  has  been  that  this  kind  of  review  and  reporting  does 
go  on  and  would  go  on  regardless  of  whether  section  4220  or  its 
equivalent  were  in  the  bill  or  not.  It  goes  on  because  people  like 
ex- warden  Parker  of  the  Lewisburg  institution  can't  stand  to  see 
a  man  like  Schick  fester  in  jail,  and  they  are  constantly  firing  off 
notes  and  reports  and  getting  independent  psychiatric  examinations 
and  getting  whatever  they  can  do  to  bring  the  case  to  the  attention 
of  the  powers  that  be,  a  sympathetic  human  being. 

I  can't  recall  anybody  in  the  Justice  Department  Military  Judge 
Advocate  General's  Office  that  hasn't  heard  about  or  known  about 
Mr.  Schick  and  his  compatriots  who  are  confined  without  provision 
for  parole.  They  are  all  trying  to  help,  and  you  wouldn't  be  sacrificing 
anything  in  the  nature  of  review — of  keeping  these  cases  before  the 
executive — if  you  delete  section  4220.  Of  course  it  you  are  just  an 
average  prisoner,  not  a  Hoffa  or  a  Galley,  it  takes  you  a  good  year, 
and  maybe  more  like  2,  until  you  get  a  hearing  on  your  request  for 
eligibility  for  parole,  or  for  some  other  type  of  clemency,  in  the  first 
place.  By  and  large — again,  unless  there  is  some  public  notoriety  at- 
tached to  your  case — some  good  reason  for  clear-cut  and  fairly 
prompt  Presidential  action — vour  request  for  clemency  is  just  not 
going  to  get  acted  upon,  or  if  so,  years  and  years  down  the  road. 
Further  clemency  is  not  for  the  average  prisoner  in  Mr.  Schick's 
position  a  viable  means  of  getting  justice. 

Mr.  Kastenmeier.  Section  4220,  in  its  present  form,  contemplates 
that  a  President  might  change  his  mind  and  provides  machinery  to 
accomplish  that  end,  of  course,  and  I  don't  know  whether  you  would 
agree  or  not  this  is  better  than  the  present  situation? 

Mr.  Sii.vERBERG.  I  think — I  just  don't  think  that  it  would  have  any 
measurable  effect.  I  think,  in  essence,  it  is  surplusage,  especiallv  if 
the  President  becomes  interested  in  a  prisoner,  and  says,  "isn't  it 
about  time  we  rethink  what  happened  to  him  20  or  30  years  ago." 
The  President  will  be  able  to  get  the  information  he  wants  in  such  a 
case.  He  can  certainly  ask  the  Parole  Board  for  it  and  nothing  in  the 
rest  of  the  bill  prohibits  the  Board  from  furnishing  the  information. 
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If  the  President  has  not  asked  for  it,  my  experience  in  the  Schick  case 
and  those  of  some  of  his  collea^es  in  which  I  undertook  negotiation — 
we  decided  to  litigate  Schick^  but  we  were  earlier  negotiating  for  the 
others — my  experience  is  that  if  the  President  is  not  interested,  then 
no  amount  of  urging  from  any  other  sector  is  going  to  get  anything 
accomplished- 
Mr.  KLastenmeier.  Thank  you.  The  chairman  from  Illinois. 

Mr.  RailtSback.  I  have  no  questions.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania. 

Mr.  BiESTER.  Thank  you,  Mr.  Chairman.  It  is  awful  hard  to  go 
back  into  a  time  that  you  and  I  were  not  really  part  of  and  apprise 
ourselves  of  the  climate  and  situation  then,  but  if  the  President  could 
not  have  commuted  the  life  of  the  death  sentence  to  life  with  no 
parole,  do  you  think  it  is  likely  that  he  would  have  commuted  it  at  all  ? 

Mr.  SiLVERBERG.  We  discussed  this  earlier.  I  will  answer  it  a  little 
more  briefly  than  I  did  before.  The  sum  of  the  record,  as  one  can 
read  it  in  the  files  and  from  what  one  discerns  from  talking  to  people 
on  the  scene  at  the  time,  was  that  the  President  just  would  not  have 
put  Mr.  Schick  to  death,  that  this  was  a  handy  way  out.  I  don't  mean 
to  deprecate  it  in  those  terms;  this  was  a  diplomatic  way  out,  but  he 
wouldn't  have  killed  Mr.  Schick  in  any  event. 

Mr.  BiESTER.  I  hate  to  raise  a  pessimistic  question,  but  supposing 
that  Mr.  Schick  loses  his  court  case  and  we  have  excised  4420,  is  he 
in  better  shape  than  otherwise  he  would  have  been,  or  worse? 

Mr.  SiLVERBERG.  Very  little  different  shape.  I  would  not  say  he  is 
in  better  shape.  The  only  thing  lost  when  4220  is  lost  is  periodic  review 
by  the  Parole  Board  or  what  I  would  take  to  be  periodic  review  by  an 
examiner. 

Mr.  BiESTER.  Don't  you  have  this  problem — section  4220  of  H.R. 
13118  at  least  points  to  and  indicates  a  congressional  concern  that 
despite  the  stipulation  of  the  commuting  President,  initially  commut- 
ing President,  the  Congress  feels  there  should  be  some  review,  that 
there  should  be  periodic  review  of  this,  and  the  Congress  tends  to  come 
down  somewhat  on  the  side  of  periodic  review  with  the  point  of  perhaps 
encouraging  another  President's  further  reprieve  or  some  other  events 
favorable  to  the  prisoner's  position  ?  If  we  take  4220  out,  it  would  leave 
matters  really  somewhat  as  they  are  now  and  in  fact  in  terms  of  legisla- 
tive intent,  where  would  your  case  be  if  the  bill,  having  been  put  in  the 
hopper,  having  been  heard  and  then  the  paragraph  deleted;  would 
that 

Mr.  SiLVERBERG.  I  tliiuk  the  right  legislative  history  could  take  care 
of  a  good  deal  of  what  you  are  concerned  with,  that  is,  there  could  be 
a  congressional  statement,  indication  in  the  report,  that  the  Parole 
Board  ought  to  be  mindful  of  a  prisoner  in  this  position  and  ought  to 
do  whatever  it  deems  appropriate,  including  such  reporting  as  we  are 
discussing  here,  in  order  to  keep  his  situation  before  the  President. 
You  also  have  the  option  of  coming  back  after  the  Schick  case  is  lost, 
if  it  turns  out  to  be  lost,  and  after  the  constitutionality  of  what  the 
President  has  tried  to  do  is  clear,  and  you  have  got  a  ready-made,  and 
I  think,  well-drafted  section,  which  I  think  could  then  be  enacted 
into  law  and  could  take  care  of  the  problem.  I  think  it  really  scuttles 
the  case,  at  this  point,  to  have  this  sort  of  congressional  indication  as 
part  of  the  body  of  law  on  the  subject. 
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Mr.  Blester.  Thank  you  very  much. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Fish. 

Mr.  Fish.  Mr.  Silverberg,  I  realize  that  the  burden  of  your  testi- 
mony concerns  section  4220,  but  I  wondered  if  I  could  develop  a  line 
of  questioning  on  the  basis  of  your  background  with  the  Prison  Re- 
search Council,  and  your  work  in  assisting  prisoners  with  postconvic- 
tion legal  problems,  particularly  at  I^wisburg  where  a  majority  of  this 
committee  has  visited.  Do  you  feel  that  today  at  Lewisburg  there  is 
sufficient  availability  of  counsel  to  inmates  ? 

Mr.  Silverberg.  We  would  always  like  to  see  more,  especially  be- 
cause there  is  no  law  school  sufficiently  close  to  Lewisburg^  to  permit  a 
great  deal  of  personal  contact  with  the  inmate.  In  addition,  we  feel 
very  strongly  that  there  ought  to  be  more  in  the  way  of  legal  mate- 
rials available  at  Lewisburg.  Right  now,  or  at  least  up  to  1968,  when  I 
had  first  hand  familiarity  with  the  situation,  it  is  very  difficult  to  get 
hold  of  law  books.  If  you  got  them,  they  frequently  didn't  have 
the  pocket  parts,  and  you  were  citing  cases  decided  50  years  ago  and 
overruled  since. 

We  got  the  feeling,  talking  to  some  of  the  inmates,  that  with  a  little 
help  in  the  way  of  law  books  and  with  a  little  help  from  interested  law 
students  at  our  law  school  and  elsewhere  and  from  interested  local 
lawyers,  you  can  do  a  reasonable  job  of  assuring  inmates  that  at  least 
some  of  their  concerns  or  complaints  do  not  have  much  basis  in  law,  and 
this  assurance  that  there  has  been  no  manifest  injustice  is  assurance 
that  they  are  where  they  are  because  due  process  has  been  followed.  A 
just,  or  at  least  legitimate,  sentence  has  been  imposed ;  review  rights  are 
being  followed ;  the  sentence  has  been  computed  properly,  et  cetera.  A 
lot  of  this  assurance  can  be  done  without  the  help  of  a  full-fledged  law- 
yer. It  can  be  done  by  knowledgeable  prison  inmates  and  legal  staff. 

We  had  very  few  legitimate  cases  we  decided  had  to  be  brought  to 
court  or  to  the  attention  of  the  Justice  Department.  Much  of  the  bulk 
of  our  activity  concerned  misapprehensions  that  had  been  generated 
by  inadequate  access  to  counsel.  These  misapprehensions  can  be  ac- 
comodated in  other  ways  than  having  a  lot  of  lawyers  around,  but  I 
would  like  to  see  as  much  access  as  possible. 

Mr.  Fish.  From  your  experience  at  Lewisburg,  do  you  think  there 
is  adequate  space  available  for 'attorneys  and  inmates  to  meet  in  the 
prison  ? 

Mr.  Silverberg.  In  those  days,  again  pre-1968,  we  were  always 
afforded  very  reasonable  facilities.  Whether  that  is  because  we  came 
with  the  imprimatur  of  the  Justice  Department  in  some  sense  or  not, 
I  don't  know.  I  have  never  come  there  as  a  private  attorney  represent- 
ing a  particular  client,  but  always  as  a  participant  in  a  program  spon- 
sored by  the  Justice  Department.  The  facility,  as  you  know  if  you 
have  been  there,  is  by  and  large  a  reasonably  good  one  as  prison  institu- 
tions go,  and  I  sliDuld  think  that  there  would  be  adequate  facilities 
available.  Wliether  they  are  provided  as  a  matter  of  course,  I  don't 
know. 

Mr.  Fish.  Do  you  have  any  comments  to  make  about  the  mail  be- 
tween attorneys  and  inmates  in  Lewisburg :  whether  this  is  privileged ; 
whether  there  is  any  delay ;  whether  the  situation  is  satisfactory  ? 

Mr.  Silverberg.  My  experience  was  that  the  situation  was  satis- 
factory. I  don't  recall  a  single  instance  of  interference  by  the  Lewisburg 
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authorities  then  in  power  with  the  mail  or  with  the  lawyer-client 
process,  as  we  engaged  in  it.  Again,  I  must  add  the  caveat  that  we  were 
a  special  group. 

Mr.  Fish.  Did  you  get  involved  in  parole  hearings  ? 

Mr.  SiLVERBERG.  Not  at  all. 

Mr.  Fish.  Parole  revocation  hearings  ? 

Mr.  SiLVERBERG.  Not  at  all. 

Mr.  Fish.  Thank  you. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Silverberg.  I  appreciate  the  fact 
that  someone  is  willing  to  come  forward  and  offer  testimony  as  to  the 
course  of  action  this  subcommittee  ought  to  take.  We  are  not  only  grate- 
ful to  you  for  your  appearance  this  morning,  but  wish  you  very  well  in 
your  new  duties  you  are  taking  up  next  month. 

Mr.  SiLVERBERG.  Thank  you. 

Mr.  Kastenmeier.  Next,  the  chair  would  like  to  call  Mr.  Raymond 
Harlan.  Mr.  Harlan  is  a  former  offender  who  will  discuss  the  issues  of 
files  disclosure  and  mistaken  information. 

Mr,  Harlan,  do  you  have  a  statement  ? 

INIr.  Harlan.  Yes,  thank  you. 

Mr.  Kastenmeier.  You  may  proceed.  I  think  you  have  attachments 
to  your  statement  that  you  would  want  included  m  the  record,  without 
objection? 

Mr.  Harlan.  Yes,  I  do. 

TESTIMONY  OF  RAYMOND  HARLAN 

Mr.  Harlan.  I  arrived  at  Danbury  Federal  Correction  Institute  on 
May  22, 1969.  That  gate  really  closes  behind  you  with  a  certain  finality 
that  I  hope  none  of  you  will  ever  experience — it  goes  clang,  and  that  is 
it. 

I  was  sentenced  to  15  months,  and  I  was  sentenced  m  the  Federal  Dis- 
trict Court  for  the  Southern  District  of  New  York. 

And  when  I  arrived  at  Danbury,  immediately,  the  first  day  that  I 
arrived,  they  took  away  my  contact  lenses  from  me  and  I  didn't  get 
these  back  until  approximately  the  4th  of  July,  the  same  year.  I  was 
attacked  by  a  narcotics  addict  while  he  was  high  on  drugs  inside  of  the 
prison.  I  was  just  seated  in  the  messhall  when  I  was  attacked,  and  I  had 
a  six  stitch  gash  under  my  right  eye.  I  could  go  on  and  on  about  that 
subject,  but  that  is  not  what  is  germane  to  why  we  are  all  here  today. 
Just  suffice  it  to  say  that  it  was  hell,  and  that  no  correction  was  possible 
in  this  correctional  institution. 

I  worked  at  my  job  assignment  which  I  was  given  by  the  prison 
authorities.  I  worked  outside  of  the  walls  every  day,  no  guards,  most 
often  no  supervision.  I  could  have  walked  away  any  time  I  wanted  to, 
to  little  advantage,  of  course,  but  I  could  have  just  walked  away.  Since 
I  was  sentenced  to  15  months,  I  became  eligible  for  parole  after  serving 
5  months  or  one-third  of  my  sentence.  So  durina:  these  5  months,  I 
watched  parole  happen  to  various  people  who,  obviously,  had  been 
there  long  before  I  arrived,  and  I  watched  them  go,  and  I  compared 
myself  to  those  people  who  were  being  paroled.  I  compared  myself 
in  various  ways,  what  I  was  there  for,  what  they  were  in  prison  for, 
their  general  demeanor,  what  they  did  as  far  as  employment  before 
prison  was  concerned,  whatever,  and  my  confidence  was  built  up  by 
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watching  these  people  being  paroled,  and  I  thought  that  I  was  cer- 
tainly comparable  to  them  and  should  be  considered  equally,  and  I 
thought  that  I  would  be  paroled.  I  had  every  confidence  I  would  be 
paroled. 

In  September  of  1969,  Mr.  Rowland  of  the — I  don't  know  if  he 
is  a  Board  member,  or  just  a  parole  executive,  but  he  came  to  visit  those 
inmates  at  Danbury  who  were  eligible  for  parole  at  that  time. 

Mr.  BiESTER.  For  how  long  was  he  there  ? 

Mr.  Haelan.  He  was  there  at  least  one  whole  day  or  2  days  but  he 
only  spoke  to  me  for  approximately  10  or  15  minutes  and  he  asked  me 
a  few  questions  which  I  couldn't  connect  to  anything,  but  I  gave  him 
answers  as  best  I  could.  He  then  went  back  to  Washington,  and  before 
he  left,  in  that  same  10  minute  conference,  he  told  me  I  would  get  word 
from  Washington  as  to  whether  I  was  paroled  or  not. 

I  have  here  the  original  copy  of  the  piece  of  paper  that  comes  from 
the  Parole  Board  to  the  caseworker.  Each  prisoner  is  assigned  a  case- 
worker, and  I  would  Just  like  to  read  from  this  document  I  have  here. 
It  is  headlined :  "U.S.  Department  of  Justice,  U.S.  Board  of  Parole, 
Notice  of  Action" ;  my  name  and  my  prison  number. 

It  says,  "The  case  of  the  above-named  has  come  to  the  attention  of 
the  U.S.  Board  of  Parole.  On  the  basis  of" — and  there  is  an  X  put 
in  a  box  next  to  an  'application  for  parole,'  and  it  says — "The  Board, 
in  its  offices  in  Washington,  D.C.,  has  carefully  examined  all  of  the 
information  and  evidence  at  its  disposal  in  relation  to  the  above  named. 
On  the  date  named  above,  the  mandatory  release  was  ordered,"  and 
typed  in  it  says,  "Continued  to  expiration",  and  it  states,  the  "30th  of 
October  1969."  It  looked  like  a  long  winter  ahead.  At  that  point  in 
time,  continuing  to  expiration  meant  to  me  until  May  of  1970,  and 
this  was  at  the  end  of  Octo])or  of  1 969. 

There  was  no  reason  given  for  my  being  denied  parole.  This  is  the 
only  information  that  I  received,  what  I  have  right  here,  and  it  is  not 
even  signed  by  anybody,  it  just  comes  through  and  is  typed.  So  I  under- 
stand, I  heard  what  was  testified  to  before,  I  understand  that  parole 
is  a  privilege  and  not  a  right,  but  I  feel  that  I  earned  the  right  to 
parole  as  the  precepts  state  that  go  into  deciding  whether  a  prisoner 
is  paroled  or  not,  and  when  I  was  denied  parole,  I  was  angry  and 
disappointed,  and  all  of  the  other  things  that  would  be  underetand- 
able  reactions  under  those  circumstances,  particularly  when  I  knew  of 
no  reason  why  I  was  denied  parole.  Well,  I  set  about  as  best  I  could 
under  the  limited  circumstances  in  which  one  is  in  when  one  is  in 
prison,  to  find  out  why  I  was  denied  parole. 

I  have  a  nodding  acquaintance  with  my  Congressman.  I  knew  him 
before  his  political  career  began.  We  used  to  live  in  the  same  neigh- 
borhood, so  I  got  in  touch  with  him  and  he  sent  a  letter  to  the  Bureau 
of  Prisons,  and  in  this  letter  he  said  that  he  would : 

[Wjrite  to  the  Bureau  of  Prisons  to  find  out  why  the  parole  was  denied,  and 
if  you  have  the  right  to  a  rehearing.  I  will  be  in  touch  with  you  again  when  I 
receive  the  report  from  the  Bureau  of  Prisons. 

I  will  now  read  you  the  responding  letter,  in  its  entirety,  to  my 
Congressman  from  George  J.  Reed,  the  Chairman  of  the  U.S.  Board 
of  Parole,  dated  December  19,  1969,  and  it  is  sent  to  the  Congressman 
here  in  Washington,  and  I  also  have — I  have  the  original  copy  of 
the  letter  right  here  in  this  envelope — and  it  says,  "Re:  Harian." 
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My  name  is  Harlan;  they  threw  out  the  L  of  my  name,  and  it  is 
called  Harian.  This  is  a  quote  directly  from  the  letter : 

Deab  Congressman  :  This  acknowledges  your  letter  of  December  8,  1969, 
to  Mr.  Myrl  E.  Alexander,  Director,  Bureau  of  Prisons,  concerning  Raymond 
D.  Harian.  Since  your  letter  relates  to  parole,  it  has  been  referred  to  the 
United  States  Board  of  Parole  for  consideration. 

Mr.  Harian  is  serving  a  fifteen  month  sentence  following  conviction  on  a 
charge  of  Interstate  Transportation  of  Forged  Securities.  He  became  eligible 
for  parole  consideration  on  October  10, 1960. 

Consistent  with  Board  procedure  Mr.  Harian  received  a  parole  hearing  by 
a  Member  of  the  Board  at  the  Federal  Correctional  Institution,  Danbury, 
Connecticut,  in  September  1969.  Subsequent  to  the  hearing  the  Board 
directed  that  his  sentence  be  continued  to  the  expiration  of  its  term. 

With  statutory  good  time  credits  earned,  Mr.  Harian  will  be  released  from 
Federal  confinement  on  May  12,  1970.  Should  he  earn  any  extra  good  time 
credit,  his  release  date  will  be  advanced  accordingly. 

The  grant  of  parole  is  committed  by  statute  to  the  discretion  of  the  Board 
of  Parole  and  represents  the  collective  judgment  of  the  Members  of  the 
Board.  Mr.  Harlan's  file  shows  that  in  1962,  he  received  a  suspended  sen- 
tence for  possession  of  a  gun.  In  1966,  he  was  charged  with  interstate  trans- 
portation of  a  forged  check,  and  in  1967,  he  received  a  fine  for  obtaining 
money  under  false  pretenses.  The  Board  believes  that  in  exercising  its  dis- 
ci-etion  in  Mr.  Harlan's  ease  its  decision  was  proper.  In  reaching  this  decision 
the  Board  has  of  course,  taken  into  consideration  all  pertinent  factors  of 
record. 

We  trust  that  this  information  will  be  of  assistance  to  you  in  connection 
with  your  inquiry. 
Sincerely, 

George  J.  Reed,  Chairman. 

Now,  in  summation  of  this  letter  from  which  I  just  quoted,  this 
December  19, 1969,  letter,  I  want  to  point  out  a  few  pertinent  factors. 
The  fact  that  the  chairman  of  the  U.S.  Board  of  Parole  did  not 
even  know  how  to  correctly  spell  my  name  is  not  a  pertinent  factor 
that  requires  any  consideration.  The  error  is  not  a  grave  one,  or  is  it  ? 
Is  this  an  indication  of  the  degree  of  accuracy  attributable  to  the 
U.S.  Board  of  Parole  ? 

The  Congressman  asked  the  Director  of  the  Bureau  of  Prisons  why 
I  had  been  denied  parole  and  the  Director  passed  the  letter  on  to  Mr. 
Reed.  He  answered,  "Mr.  Harian's  file  shows  that  in  1962,  he  received 
a  suspended  sentence  for  possession  of  a  gun." 

I  have  here,  in  my  hand,  a  transcript  of  record  from  the  criminal 
court  of  the  citv  of  New  York.  It  is  "Part  1(e),  County  of  New  York." 
It  has  a  docket  number  85420/62,  and  the  date  of  this  decision  from 
which  this  is  based  upon  is  August  25,  1962.  "The  People  on  the  com- 
plaint of  Detective  McCarvey  v.  Raymond  Harlan,"  and  the  offense 
says,  "Firearms  violation,"  and  the  case  is  "dismissed"  in  the  court  of 
"Judge  Ringel,"  and  this  was  obtained  for  me  while  I  was  in  Dan- 
bury  on  the  "13th  of  January  1970,"  and  "James  Ward  is  the  clerk 
of  the  court."  This  is  the  original  copy  of  that  transcript. 

Now,  since  Judge  Ringle  dismissed  this  firearms  charge  against  me, 
we  must  go  back  to  the  December  19,  1969,  letter  of  Chairman  Reed, 
and  the  only  way,  of  course,  the  defendant  can  receive  a  suspended 
sentence,  as  was  stated  by  Chairman  Reed,  is  either  to  plead  guilty  to 
the  charge  or  be  convicted  of  the  charge.  My  case  was  dismissed  and 
thus  Chairman  Reed's  statement  in  this  December  19  letter  that  I  re- 
ceived a  "suspended  sentence  for  possession  of  a  gun,"  is  totally  false. 

Chairman  Reed  goes  on  to  say  to  the  Congressman,  in  this  same 
December  19  letter,  "In  1966  he  was  charged  with  interstate  trans- 
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portation  of  a  forged  check."  Grentlemen,  this  is  the  reason  I  was  sent 
to  Danbury,  as  per  the  second  paragraph  of  this  December  19  letter 
from  Reed  to  my  Congressman.  I  quote :  "Mr.  Harian  (sic)  is  serving 
a  15-month  sentence  following  conviction  on  a  charge  of  interstate 
transportation  of  forged  securities."  Technically,  I  pleaded  guilty, 
but  this  is  not  of  great  import  here.  Tlie  pertinent  factor  here  is  that 
the  statutes  governing  the  granting  of  parole  do  not  make  anyone 
convicted  of  this  offense  ineligible  for  parole  consideration.  Mr.  Reed 
states  that  this  is  why  I  was  at  Danbury  and  then  goes  on  to  say  this 
was  the  same  reason  I  was  not  granted  parole.  This  is  contrary  to  law 
and  no  reason  for  denying  my  parole  application. 

Again  referring  to  this  same  December  19  letter  from  Chairman 
Reed,  he  states,  "and  in  1967  he  received  a  fine  for  obtaining  money 
under  false  pretenses."  By  Reed's  statement  that  "he  received  a  fine" 
he  admits  that  I  was  already  punished  for  this,  but  he  (Reed)  wants 
to  punish  me  again  for  the  same  misdemeanor  for  which  I  paid  a  $100 
fine. 

So,  we  have  three  reasons  supporting  the  denial  of  my  parole  from 
the  Chairman  of  the  U.S.  Board  of  Parole.  One  reason,  the  statement 
about  the  firearm  charge,  is  false.  I  have  this  letter  from  Mr.  Reed  to 
a  Senator  with  whom  I  corresponded  regarding  my  case,  and  the 
letter  is  dated  April  8,  1970 — ^this  is  when  I  was  still  in  prison.  I  now 
quote  from  this  letter. 

There  is,  again,  that  same  heading,  "U.S.  Department  of  Justice, 
U.S.  Board  of  Parole,"  and  it  is  to  a  Senator  with  whom  I  cor- 
responded regarding  my  case ;  my  name  is  spelled  correctly  this  time : 

Dear  Senator.  This  acknowledges  your  communication  of  March  5,  1970, 
to  the  Acting  Director,  Bureau  of  Prisons,  concerning  Raymond  D.  Harlan. 
You  enclosed  a  copy  of  a  letter  Mr.  Harlan  addresssed  to  you.  His  letter,  in 
part,  raised  questions  with  reference  to  his  denial  of  parole.  Your  com- 
munication and  enclosure  have  been  referred  to  the  Board  of  Parole  for  reply 
to  his  questions  relating  to  parole. 

Mr.  Harlan  is  serving  a  fifteen  month  sentence  following  conviction  on  a 
charge  of  Interstate  Transportation  of  Forged  Securities.  He  became  eligible 
for  parole  consideration  on  October  10, 1969. 

Consistent  with  Board  procedure  Mr.  Harlan  received  a  parole  hearing 
by  a  member  of  the  Board  at  the  Federal  Correctional  Institution,  Danbury, 
Connecticut,  in  September  1969.  Subsequent  to  the  hearing  the  Board  directed 
that  his  sentence  be  continued  to  the  expiration  of  its  term. 

With  statutory  good  time  credits  earned,  Mr.  Harlan  will  be  released  from 
Federal  confinement  on  May  12,  1970.  Should  he  earn  any  extra  good  time 
credit,  his  release  date  will  be  advanced  accordingly. 

At  the  time  we  wrote  our  letter  to  the  Congressman,  we  were  not  aware 
that  the  gun  charge  against  Mr.  Harlan  had  been  dismissed. 

The  grant  of  parole  is  committed  by  statute  to  the  discretion  of  the  Board 
of  Parole  and  represents  the  majority  opinion  of  the  Members  of  the  Board. 
The  Board  believes  that  in  exercising  its  discretion  in  Mr.  Harlan's  case  its 
decision  was  proper.  In  reaching  this  decision  the  Board  has,  of  course,  taken 
into  consideration  all  pertinent  factors  of  record. 

We  trust  that  this  information  will  be  of  assistance  to  you  in  connection 
with  your  inquiry. 
Sincerely, 

(Signed)     George  J.  Reed,  Chairman. 

Please  note  that  Chairman  Reed  states : 

At  the  time  we  wrote  our  letter  to  the  Congressman,  we  were  not  aware 
that  the  gun  charge  against  Mr.  Harlan  had  been  dismissed. 

Reed  then  goes  right  on  in  the  next  paragraph  in  the  same  letter 
to  say : 
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The  Board  believes  that  in  exercising  its  discretion  in  Mr.  Harlan's  case 
its  decision  was  proper.  In  reaching  this  decision  the  Board  has,  of  course, 
taken  into  consideration  all  pertinent  factors  of  record. 

I  maintain  that  I  was  denied  parole  for  one  false  reason,  one  reason 
contrary  to  law,  and  the  third  reason  is  totally  irrelevant. 

Chairman  Reed  admits  that  one  reason  he  gave  for  my  denial  of 
parole  was  false  and  then  goes  right  on  to  state  that  their  decision  was 
"proper."  This  is  incredible  and  even  rather  stupid !  Surely  his  con- 
duct was  irresponsible,  to  be  polite.  The  Parole  Board  releases  some 
prisoners  that  would  be  arrested  on  sight  if  they  ever  appeared  in  the 
neighborhood  where  the  Parole  Board  members  live.  The  Parole 
Board  members  sit  in  their  offices  totally  detached  from  their  jobs 
and  this  detachment,  this  cavalier  attitude  displayed  in  these  letters, 
has  grown  because  they  operate  in  secrecy. 

I  was  released  from  Danbury  F.C.I,  on  May  1,  1970.  Chairman 
Reed's  letter  to  the  Senator  admitting  his  error  was  dated  April  8, 
1970,  and  he  did  nothing  to  rectify  his  error,  though  I  still  sat  in 
prison. 

I  will  now  quote  a  letter — verbally  the  same — dated  March  11, 
1970,  to  another  Senator  with  whom  I  corresponded,  this  one  from 
Gerald  Murch,  member  of  the  U.S.  Board  of  Parole.  Again,  the  same 
heading,  "Office  of  the  Chairman."  This  one  is  dated  March  11,  1970. 
This  letter  preceded  the  letter  from  Chairman  R^d  to  the  Senator : 

Dear  Senator 

Mr.  Kastenmeier.  I  don't  know,  Mr.  Harlan,  that  you  need  read 
the  entire  letter.  "We  will  take  your  word  for  it  that  it  is  almost 
verbatim. 

Mr.  Harlan.  All  right.  So  please  note  that  the  letter  from  Gerald 
Murch,  dated  March  11,  1970,  was  thus  written  just  10  days  short  of 
3  months  before  I  was  released  from  prison.  At  this  point  in  time  the 
Parole  Board  could  have  released  me  forthwith,  based  upon  their 
admitted  mistake.  They  chose  to  let  me  sit  in  prison  another  90  days 
and  admitted  their  mistake.  That  is  a  long  time. 

Chairman  Reed  did  not  even  have  the  simple  common  sense,  to  say 
nothing  of  the  legal  sense,  to  admit  liis  false  statement  to  my  Congress- 
man, the  man  to  whom  he  had  originally  written  this  libelous  and 
slanderous  letter  of  December  19,  1969.  If  there  are  any  reporters 
present,  you  will  appreciate  the  value  of  a  published  retraction  after 
a  published  libelous  statement. 

I  do  not  believe  my  case  is  unique.  My  case  may  appear  unique  to 
this  assemblage,  but  the  veil  of  secrecy  surrounding  the  Parole  Board's 
operations,  is  the  reason  for  this  apparent  uniqueness.  Most  prisoners 
cannot  find  out  the  reasons  for  their  parole  denial,  and  if  they  do  find 
out  the  reason  for  denial,  they  do  not  get  the  reason  in  writing.  They 
most  likely  do  not  have  a  signed  false  statement  from  the  Chairman 
of  the  United  States  Board  of  Parole. 

My  sentence  was  15  months  and  I  only  came  up  for  parole  one 
time.  What  of  the  men  who  are  sentenced  to  40  years  in  prison  ?  They 
can  come  up  for  parole  every  year!  Some  false  statement  may  be 
keeping  them  from  getting  parole  and,  since  they  do  not  know  the 
reason  for  the  denial,  they  may  sit  there  for  40  years  for  some  false 
reason !  Tliink  about  that.  If  it  happened  to  me,  it  most  probably  has 
happened  to  thousands  of  prisoners  over  the  years — all  because  of 
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secrecy.  How  does  a  man  work  toward  parole  if  he  does  not  know  the 
reason  for  his  having  been  denied  parole?  H.R.  13118  forces  the 
United  States  Board  of  Parole  to  give  reasons  for  denial,  and  thus 
lifts  that  shroud  of  secrecy.  It  also  discloses  the  files  that  are  pertinent 
to  the  consideration  of  parole  prior  to  the  hearing. 

Those  Members  of  the  House  of  Representatives  present  do  not 
operate  in  secrecy.  Your  votes  and  words  are  dutifully  made  a  matter 
of  public  record  (as  is  my  dismissed  case)  and  are  thus  available  to 
your  constituents.  You  may  be  held  to  account  for  your  actions  every 
2  years,  and  this  makes  you  more  nearly  true  representatives.  Our  Gov- 
ernment has  a  built-in  system  of  checks  and  balances.  Only  Henry 
Kissinger  and  the  Board  of  Parole  do  not  have  to  account  for  their 
actions.  What  Congress  does  affects  us  all  and  what  the  Board  of  Parole 
does,  also  affects  us  all.  The  Department  of  Justice  should  not  be 
permitted  to  operate  above  the  law  and  since,  in  this  case,  they 
operate  in  secrecy,  they  really  do  operate  above  the  law. 

On  April  18,  1939,  the  then- Attorney  General,  Frank  Murphy,  at 
the  direction  of  President  Roosevelt,  stated  10  principles  of  parole. 
The  third  of  these  10  principles  reads  as  follows : 

The  paroling  authority  should  have  complete  and  reliable  information  con- 
cerning the  prisoner,  his  background  and  the  situation  which  will  confront 
him  on  his  release. 

It  appears  that  George  J.  Reed  and  his  Parole  Board  have  deviated 
from  this  precept  and  I  feel  that  they  have  been  able  to  do  so  because 
they  do  not  have  to  accoimt  for  their  actions  by  giving  the  reasons 
why  they  deny  a  prisoner  parole.  Sections  4210  and  4218  of  H.R.  13118 
on  pages  14  and  25,  change  all  this  by  forcing  the  Parole  Board  to 
inform  the  prisoner,  in  writing,  of  its  de>cision  and  the  reasons  leading 
to  that  decision.  This  is  the  crux  of  the  matter,  as  far  as  I  am  concerned. 
This  bill  is  needed.  I  know,  I  was  there. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Harlan.  The  thrust  of  your 
statement,  I  take  it,  in  connection  with  the  bill,  is  that  from  your 
experience  you  would  say  that  reform  is  needed  insofar  as  both  hav- 
ing a  Parole  Board  cite  the  reasons  for  its  actions  so  the  prisoner 
would  know,  and  second,  that  he  have  reasonable  access  to  the  files 
which  are  used  for  deciding  parole  decisions  so  that,  for  example,  if 
there  were  clerical  error,  he  will  have  a  timely  opportunity  to  try  to 
rectify  that  error? 

Mr.  Harlan.  The  facts  that  any  board  of  parole  has  before  it  are 
gathered  over  many  many  years  by  many,  many  people,  maybe  even 
m  different  countries,  let  alone  States,  counties,  and  cities,  and  to  base 
a  decision  for  parole  which  greatly  affects  one  single  person's  im- 
mediate life  and  family  and  job,  and  a  whole  surrounding  structure, 
to  just  take  all  of  this  material,  to  keep  it  secret  from  the  prisoner,  and 
to  base  such  an  important  decision  on  these  materials  gathered  by 
so. many  people  that  could  go  wrong  in  so  many  different  ways, 
amounts  to  secret,  false  testimony  against  a  person.  If  I  had  had  these 
factors  before  me  before  the  decision  of  the  parole,  I  could  have 
easily  shown  that  the  statement  that  I  received  a  suspended  sentence 
on  a  gun  charge  was  totally  false;  that  is  even  a  matter  of  public 
record.  And  then  I  Avould  either  have  been  granted  parole  or  the  Parole 
Board  would  have  had  to  dig  further  to  find  some  reason  to  deny  my 
parole. 
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JNIr.  Kastenmeier.  The  decision  in  your  case,  I  take  it,  wasn't  ac- 
tually made  by  the  chairman  of  the  Board,  Mr.  Reed.  His  letters 
were  merely  responding  to  inquiries,  and  while  I  appreciate  your  bitter- 
ness as  a  result  of  your  own  experience,  I  am  sure  that  you  don't  main- 
tain that  whatever  decision  had  been  made  was  really  of  his  doing. 

Mr.  Harlan.  No.  He  is  the  spokesman,  as  the  chairman — just  as 
you  are  the  spokesman  for  this  committee,  but  I  would  like  you  to 
understand  what  it  is  like  to  sit  there  in  prison.  Other  than  the  pris- 
oners' mailbox,  which  is  the  reason  I  was  able  to  get  to  my  Congress- 
man in  the  first  place,  you  have  no  real  free  communication  with  the 
outside  world,  so  you  are  very  limited.  Of  all  of  the  thousands  of  pris- 
oners in  prison  in  this  country,  and  all  of  the  thousands  of  prisoners 
that  have  come  before  the  U.S.  Board  of  Parole  over  the  years,  there  are 
very  few  as  to  whom  a  chain  of  events  could  be  initiated  as  I  did  to 
find  out  the  reason  why  they  were  denied  parole.  Most  people  who  are 
in  prisons — there  was  one  at  Danbury  who  had  been  there  35  of  his 
50  years — are  people  lacking  in  education.  Had  I  not  even  had  that 
nodding  acquaintance  with  the  Congressman,  I  am  sure  nothing  would 
have  happened.  I  am  sure  all  of  you  gentlemen  get  letters  all  of  the 
time  sitting  on  this  Judiciary  Committee,  seeking  aid.  There  is  no  way 
you  could  even  look  into  all  of  those  matters  and  inquiries  you  have 
received.  My  Congressman  probably  did  so  because  of  this  nodding 
acquaintance  I  had  with  him,  and  he  was  able  to  uncover  this  false 
statement. 

Mr.  IvASTENMEiER.  This  subcommittee  is  interested  in  the  procedure 
by  which  paroles  are  granted  and  also  the  institution  of  parole  itself. 
You  were  actually  released  through  mandatory  release,  imder  cir- 
cumstances in  which  you  were  not  \mder  the  supervision  of  a  parole 
officer  ? 

Mr.  Harlan.  No  ;  I  was  not. 

Mr.  Kastenmeier.  So  you  cannot  give  us  any  testimony  as  to  that 
aspect  ? 

Mr.  Harlan.  Xo  ;  I  wasn't  paroled  and  I  only  came  up  once.  Again, 
if  you  are  sentenced  to  30  years,  and  you  become  eligible  after  10  years, 
then  you  can  become  eligible  for  parole  20  different  times.  If  you 
don't  know  the  reason  you  were  denied  paix)le,  how  can  you  aspire  to 
get  parole  the  next  time  around  if  you  have  no  reason  as  to  why  you 
were  denied  parole  in  the  first  place  ? 

Mr.  Kastenmeier.  The  gentleman  from  Illinois. 

Mr.  Railsback.  Are  you  an  attorney  ? 

Mr.  Harlan.  No.  I  have  a  practical  application  of  law  as  to  this 
specific  case.  I  am  not  an  attorney  and  have  no 

Mr.  Railsback.  I  wonder  if  you  are  aware  that  you  are  requesting 
special  permission  of  this  subcommittee  not  to  use  your  name.  You 
mention  in  your  little  footnote  to  your  statement  there : 

I  have  clients  in  Washington  and  elsewhere  around  the  country  and  using 
my  name  in  a  story  such  as  this  would  be  very  damaging  to  me. 

Mr.  Harlan.  The  word  "client,"  might  have  given  you  the  impres- 
sion I  am  a  lawyer.  I  am  in  the  public  relations  business,  among  other 
things,  so  I  have  clients  who  utilize  the  services  of  the  organization 
lam  spokesman  for. 

Mr.  Railsback.  I  take  it,  unless  you  get  special  permission  from 
our  chairman  or  this  subcommittee,  your  name  will  probably  appear 
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in  the  hearings,  and  I  wonder  if  you  would  prefer  not  to  have  your 
name  appear  ? 

Mr.  Harlan.  I  have  never  been  to  a  meeting  or  a  hearing  such  as 
this  so  I  really  didn't  know  what  to  expect.  The  only  ones  I  had  known 
about  before  were  televised  publicized  hearings,  Senator  McCarthy's 
and  others,  and  it  is  hardly  the  situation  I  envisioned  it  might  be.  There 
were  a  couple  of  reporters  who  were  interested,  but  they  can  find  out 
my  name  anyway.  I  would  obviously  rather  it  not  be  used  because  it 
doesn't  make  a  better  story  that  it  is  used,  but  I  will  cooperate  with 
any  reporter  who  will  not  use  my  name,  and  I  can  give  him  a  lot  of 
information.  If  he  insists  on  using  my  name,  I  wouldn't  talk  to  him, 
for  obvious  reasons.  There  is  no  advantage  in  any  way  to  use  my 
name  in  a  story,  but  I  know  how  reporters  are.  They  want  to  get  as 
many  pertinent,  what  they  consider  pertinent,  factors,  even  if  extrane- 
ous facts,  into  the  story,  to  make  it  a  better  story. 

Mr.  Railsback.  Based  on  your  experience  and  your  association 
with  other  people  that  were  in  the  same  circumstances,  did  you  get  the 
idea  that  one  of  the  prerequisites  to  being  paroled  is  indicating  a 
certain  repentent  attitude?  Is  there  a  certain  system  that  people  use 
to  get  paroled  ? 

Mr.  Harlan.  No  system  that  I  could  discern ;  no.  It  was  termed  by 
most  of  the  prisoners  just  like  Russian  roulette.  The  prisoners  would 
say  that  the  Parole  Board  may  well  pull  the  names  out  of  a  hat,  may 
use  a  oui'ja  board.  There  was  no  pattern  that  was  discernable  by 
prisoners  as  to  how  to  get  paroled  unless,  if  you  are  a  narcotics  addict, 
it  helps  a  lot. 

Mr.  Railsback.  You  also  mentioned  in  your  statement  that  "there 
are  some  people  that  I  believe  no  reasonable  person  think  suitable 
for  parole." 

If  we  had  a  provision  that  shifted  the  burden  of  proof  for  release 
and  took  away  the  discretion  of  the  Parole  Board  to  either  grant  or 
deny  parole,  would  you  favor  such  an  approach  ?  The  bill  that  we  have 
before  us ,  for  example. 

Mr.  Harlan.  I  have  a  copy  of  it  right  here.  If  you  want  to  refer 
to  a  page,  I  can  go  right  to  it. 

Mr.  Railsback.  Section  4205,  on  page  9 : 

(a)  Except  as  provided  in  subsection  (b),  the  Board  shall  release  a 
prisoner  on  parole  upon  the  date  of  his  eligibility  for  parole  (as  prescribed  by 
section  4204 )  unless  the  Board  determines  that  he  should  not  be  released  on 
such  date,  or  that  he  shoud  be  released  on  a  later  date,  for  one  or  both  of  the 
following  reasons : 

(1)  There  is  substantial  reason  to  believe  that  the  prisoner  will  en- 
gage in  further  criminal  conduct ;  or 

(2)  There  is  substantial  reason  to  believe  that  the  prisoner  will  not 
conform  to  such  conditions  of  parole  as  may  be  established  under  sec- 
tion 4211. 

What  is  your  candid  opinion  as  to  the  effect  of  that  section  upon  a 
parole  board,  and  let  me  just  put  it  in  the  context  of  cases  where  the 
inmate  is  a  good  person  causing  no  one  any  problems,  what  would  be 
the  effect  of  shifting  the  burden  in  that  particular  case  ? 

Mr.  Hart.an.  Well,  I  don't  know.  I  don't  know  the  caseload  that 
this  Parole  Board  has  to  handle.  I  don't  know  if  this  is  the  right  way. 
I  think  that  just  making  all  of  the  pertinent  factors  of  record  avail- 
able to  the  prisoner  will  create  a  system  of  checks  and  balances  and 
the  right  of  appeal 
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Mr.  Railsback.  In  other  words,  makino;  them  give  the  reasons  why 
they  are  denying,  would  have  a  very  laudatory  effect  ? 

Mr.  Harlax.  Of  course.  It  would  be  revolutionary  because  obvi- 
ously, to  take  the  matter  at  hand,  if  I  had  been  told  the  reason  I  was 
denied  parole  and  if  it  is  a  false  reason — Chairman  Reed  goes  right 
on  to  say  he  took  into  account  all  pertinent  factors  of  record — he 
admits  in  the  paragraph  above  that  one  of  tlie  statements  they  made 
was  false. 

Mr.  Railsback.  I  agree  with  you  and  I  believe  we  should  require 
them  to  give,  with  a  certain  degree  of  specificity,  the  reasons  for 
denying  parole.  I  wonder  what  is  going  to  happen,  and  I  think  we  are 
naive,  perhaps,  if  we  shift  the  burden  and  require  them  to  release 
somebody  under  one  of  those  two  criteria,  which  would  be  very  difficult 
to  prove. 

Mr.  Harlan.  I  agree.  I  tliink  that  just  the  disclosing  of,  first  the 
record  and  the  sj^ecific  reason  from  the  record  that  was  taken  to  deny 
the  parole,  is  more  than  sufficient.  I  think  that  will  change  the  whole 
thing  because  that  makes  parole  very  much  like  a  criminal  proceeding. 

As  a  defendant  in  a  criminal  trial,  you  have  to  be  aware  of  all  of  the 
testimony  that  is  being  given  against  jou  and  if  I  had  stood  in  court 
and  the  prosecuting  U.S.  Attorney  had  said,  at  the  time  of  the  sen- 
tencing, we  will  say,  "He  received  a  suspended  sentence  on  a  gun  charge 
in  1962,  he  already  got  his  break,"  the  judge  could  say,  "I  will  give  it 
to  him  because  he  already  got  his  break."  The  second  conviction  is 
going  to  give  you  more  time  because  a  lot  of  discretionary  time  is  in 
the  hands  of  judges.  '\Mien  a  conviction  of  a  statute  will  bring  3  to  5, 
the  judge  can  go  anywhere  from  3  to  suspending  all  of  it  to  give  you 
a  full  5,  and  if  a  false  statement  is  made  against  you,  they  could  require 
a  recess  and  go  to  the  criminal  court  and  pay  a  dollar  and  get  a  dep- 
osition and  prove  that  the  statement  made  was  false.  A  judge  could 
throw  a  case  out  at  that  point. 

Mr.  Railsack.  So,  make  available  access  to  the  relevant  information, 
make  the  Board  give  reasons  for  denial  and  I  Avould  even  go  further 
than  that  and  agree  with  the  bill  that  they  should  be  afforded  counsel, 
if  they  want  counsel. 

Mr.  Harlan.  Of  course.  I  will  add  this — under  these  circumstances, 
it  makes  the  consideration  of  parole  very  much  like  a  criminal  proceed- 
ing with  a  right  of  appeal,  and  in  my' case,  had  there  been  the  right 
of  appeal  that  is  written  in  this  bill,  I  could  have  appealed  for  a  re- 
hearing, and  based  upon  the  false  information  used  at  the  first  hearing, 
I  could  have  been  released  at  the  second  hearing.  These  people  knew,  as 
early  as  March  11,  they  had  used  a  false  statement,  and  they  made  me 
sit  there  another  90  days. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania. 

Mr.  Beester.  Actually,  the  witness  has  himself  ventured  into  an 
area  I  wanted  to  discuss,  and  I  think  he  has  covered  pretty  much  the 
point  I  was  hoping  we  could  draw'f  rom  the  sentencing  procedure  be- 
cause the  same  kind  of  risks  do  occur  m  the  sentencing  procedure. 

Mr.  Harlan.  You  mean  with  the  presentence  report  ? 

Mr.  Biester.  With  the  presentence  report. 

Mr.  Harlan.  Of  coui-se,  in  my  case,  it  was  authorized  by  the  sen- 
tence judge.  There  had  been  a  presentence  report.  Now,  immediately, 
people  go  out  and  ask  questions  about  you  and  a  number  of  people 
bring  in,  contribute  to  what  is  a  final  report  that  goes  before  the  judge. 
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You  stand  before  him  on  the  bench  and  he  has  information  which  you 
have  no  idea  what  is  contained  in  there.  Many  of  the  questions  are 
even  subjective  questions  where,  if  one  of  the  people  conducting  this 
presentence  investigation  doesn't  like  blond-haired  people  with  blue 
eyes,  he  is  allowed  to  say  anything  in  there  he  wants,  and  it 
amounts  to  secret  testimony  that  can  be  false.  The  very  fact  it  is 
secret  ciin  lead  to  its  being  false,  Nobody  knows,  and  the  judge,  in  the 
broad  discretionary  powers  he  has,  can  really  put  the  screws  to  you 
or  release  you  on  a  suspended  sentence.  He  can't  change  it. 

Mr.  BiESTER.  He  can  certainly  change  the  impact. 

Mr.  Harlan.  That  is  another  thing;  this  was  the  only  time  I  was 
ever  speechless. 

Mr.  Bdester.  Wlien  we  talk  about  the  nature  of  the  Parole  Board's 
decisions  and  the  period  of  time,  I  think  you  said  it  was  10  minutes, 
the  gentleman  from  the  Board  spent  with  you.  I  don't  suppose  there 
is  any  way  you  would  know — do  you  have  any  idea  how  many  other 
inmates  he  saw  the  same  day  he  was  there  ? 

Mr.  Harlax.  In  the  prison,  when  the  parole  executive  is  there,  the 
Board  member,  they  print  out  by  mimeograph,  like  a  poop-sheet,  that 
tells  who  is  to  see  this  man  and  what  time.  I  suppose — this  is  from  3- 
3^ear  memory — that  there  must  have  been  25  or  30  prisoners  who  would 
see  this  parole  executive  in  a  given  day.  It  happened  so  quickly  that — 
you  wait  in  a  hallway,  the  same  way  you  do  at  the  dentist's  ofRce — if 
you  were  at  a  dentist's  office  and  you  were  sitting  there,  and  in  22  min- 
utes eight  people  had  gone  in  there,  you  would  begin  to  question  the 
dentist,  and  the  same  is  true  if  you  have  15  people  sitting  in  the  hall- 
way, to  decide  whether  you  are  going  to  spend  another  30  years  in 
prison,  obviously,  5,  10,  16  minutes  at  a  clip,  what  kind  of  interview 
could  there  be  in  that  period  of  time  ? 

Mr.  BiESTER.  Wouldn't  more  manpower  operating  in  this  area, 
more  people  working,  tend  to  minimize  the  chance  for  the  kind  of 
error  that  you  suffered  and  the  kind  of  very  brief  sessions,  apparently, 
that  take  place  with  these  interviews.  Wouldn't  more  manpower  be  an 
enormous  help  ? 

Mr.  Harlan.  Let's  say  the  interview  is  an  hour,  because  the  sub- 
ject certainly  warrants  an  hour,  but  something  of  this  import  is 
wortli  60  minutes  of  some  Federal  employee's  time  to  decide  the  fate 
of  a  person's  life  for  that  many  years,  but  it  must  be  in  conjunction 
with  this  revealing  of  pertinent  factors  of  record,  plus  the  reasons 
for  denial,  because  until  there  are  reasons  given  for  denial  of  parole 
and  that  record  is  made  available,  it  is  still  a  ouija  board.  You  might 
sit  in  for  an  hour,  talk  with  somebody,  and  might  be  denied  for  the 
S'lme  reason  I  was  denied.  I  could  have  spoken  with  the  man  half  a 
day  and  had  dinner  at  his  house.  He  still  could  have  denied  me  parole 
based  on  this  false  reason. 

Mr.  BiESTER.  I  was  thinking  nqt  only  of  the  length  of  the  session, 
but  also  the  spade  work,  and  data  gathering  work  that  should  go 
into  this  kind  of  thing  to  keep  these  mistakes  from  happening.  ^ 

Mr.  Harlan.  "When  a  court  investigates  someone  or  the  police  in- 
vestigate some  information,  they  supply  the  district  attorney  or  U.S. 
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Attorney,  in  this  case,  tliey  have  to  make  sine  of  those  facts  because 
they  are  going  to  come  out  in  court  and  a  district  attorney  or  U.S. 
Attorney  has  to  know  that  the  man  supplying  them  with  this  informa- 
tion has  to  know  what  is  going  on.  I  don't  expect  the  chairman  of  the 
U.S.  Board  of  Parole  to  personally  check  every  fact  that  comes  across 
his  desk,  but  obviously,  under  the  circumstances,  if  he  is  to  be  held  to 
task  for  the  decisions  he  makes  and  the  facts  he  uses  in  those  decisions, 
he  will  have  to  make  sure  by  more  manpower,  paying  people  more, 
whatever  he  has  to  do,  he  is  going  to  do  it  because,  in  a  case  such  as 
mine,  this  looks  pretty  silly  for  the  chairman  of  the  U.S.  Board  of 
Parole  to  have  made  a  mistake  like  this,  and  if  every  prisoner  had 
the  same  opportimity  that  I  have  today,  of  sitting  here  and  talking 
to  this  committee  about  this,  he  wouldn't — there  would  still  be  mis- 
takes, but  he  wouldn't  make 

Mr.  BiESTER.  The  condition  of  individual  prisoner,  the  public  has 
an  interest  in  this,  and  it  is  twofold,  one,  seeing  to  it  equity  is  done, 
because  the  public  has  an  interest  in  equity,  and  the  second,  banning 
errors  the  other  way,  they  miss  previous  convictions  that  should  be 
taken  into  consideration,  so  it  could  be  cut  both  ways. 

;Mr.  Harlan.  AVhat  has  to  be  done— I  believe — before  I  went  to 
prison,  I  had  no  idea  what  really  went  on.  There  are  a  whole  lot  of 
people  in  prison  for  a  whole  lot  of  strange  reasons.  It  doesn't  neces- 
sarily involve  robbery.  I  was  kind  of  detached  before  because  I  wasn't 
there,  but  now  that  I  have  been  there  and  I  have  had  what  happened  to 
me  and  seen  some  of  the  people  paroled  who  were  paroled  by  the 
Board  of  Parole,  it  would  frighten  you.  If  the  Parole  Board  could 
point  to  a  set  of  agreed-upon  statistics  to  show  they  were  effective — 
they  could  say  they  were  doing  it  correctly.  They  are  not  successful 
because  their  statistics  are  a  giant  failure.  So  we  have  to  do  something 
about  it  and  this  revealing  of  the  facts  pertinent  to  the  whole  matter 
is  going  to  reverse  it  all.  It  will  change  it  all  around. 

Mr.  Eailsback.  Will  the  gentleman  from  Pemisylvania  yield  for 
one  question  ? 

Mr.  BiESTER.  Surely. 

Mr.  Railsbagk.  When  we  talk  about  giving  reasons,  I  take  it  you 
are  not  talking  about  a  form  card  with  certain  checkoffs.  You  want 
the  reasons  given  for  the  denial  of  parole  with  some  degree  of  speci- 
ticity — is  that  right — because  I  imderstand  tliat  some  jurisdictions 
now  have  a  card  checkoff  system  ? 

Mr.  Harlan.  That  is  terrible. 

Mr.  Railsback.  Where  they  just  check  off  the  reasons. 

Mr.  Harlan.  It  sounds  like  you  are  completing  a  form  for  a  drivers 
license.  If  this  bill  passes,  and  I,  at  least,  certainly  hope  it  does,  this 
will  force  a  whole  change  in  the  situation.  It  is  absolutely — it  will  make 
all  of  what  you  say  possible,  but  they  have  to  give  reasons  that  are 
not  just,  'well,  we  don't  think  he  is  ready  now.'  It  has  got  to  be  a  solid 
sort  of  reason.  Sometimes  it  has  to  be  subjective. 

Mr.  Kastenmeeer.  The  gentleman  from  New  York,  Mr.  Fish. 

Mr.  Fish.  Thank  you,  Mr.  Chairman.  I  would  like  to  just  pursue 
the  reasons  for  the  denial  of  parole  in  your  case. 
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Starting  with  the  letter  of  December  19,  1960,  by  Chairman  Reed, 
in  that  second  to  last  paragraph  we  get  the  first  specific  statement, 
which  is  that,  "In  1962  you  received  a  suspended  sentence  for  posses- 
sion of  a  gun,"  which  you  have  shown  to  be  an  inaccurate  statement. 
I  take  it,  that  was  the  only  incident  in  1962  ? 

Mr.  Harlan.  There  is  no  trick  here.  There  are  no  two  charges. 

Mr.  Fish.  In  1966,  you  were  charged  with  interstate  transportation 
of  a  forged  check,  and  your  testimony  is  this  is  the  forged  securities 
for  which  you  were  servmg  time  ? 

Mr.  Harlan.  Yes. 

Mr.  Fish.  And  the  other  mention  is  of  a  fine.  That  is  a  matter  of 
history. 

The  Board  believes  that  in  exercising  its  discretion  in  Mr.  Harlan's  case 
its  decision  was  proper.  In  reaching  this  decision  the  board  has,  of  course, 
taken  into  consideration  all  pertinent  factors  of  record. 

Now,  if  the  preceding  three  instances  are  not  pertinent,  we  are  left 
with  this  very  cryptic  statement,  "they  have  taken  into  considera- 
tion all  pertinent  factors  of  record."  I  wonder  what  the  record  is?  Do 
you  know  ? 

Mr.  Harlan.  No. 

Mr.  Fish.  Is  it  a  file  on  you  ? 

Mr.  Harlan.  No.  Tliis  is  it,  the  sum  total,  right  here. 

Mr.  Fish.  At  Danbury  there  was  no  file  maintained  on  each  imnate 
or  his  conduct  and  what  he  did  while  incarcerated  ?  That  is  pertinent. 

Mr.  Harlan.  I  would  assume  so,  but  here  is  when  the  chairman  of 
the  U.S.  Board  of  Parole  had  his  chance  to  give  the  reasons.  He  could 
have  said,  after  he  made  those  three  statements,  he  could  have  said 
then  and  there,  'because  of  certain  statements  by  the  warden  of  the 
prison  that  led  us  to  believe  Mr.  Harlan  should  not  be  paroled  at  this 
time;  because  we  don't  feel  he  is  ready  to  become  a  member  of  the 
free  society.' 

Mr.  Fish.  Did  you  ever  see  a  file  maintained  on  you  at  Danbury  ? 

Mr.  Harlan.  No. 

Mr.  Fish.  So  there  could  be  a  file  that  has  lots  of  raw  comments  by 
counselors  and  correction  officials  available  to  the  proper  executive 
and  not  available  to  you  ? 

Mr.  Harlan.  True,  but  if  those  are  pertinent  factors  of  record,  this 
bill  will  make  those  available  to  the  prisoner  and  his  lawyer,  and  that 
will  put  those  out  in  the  open  and  they  can  be  disputed  or 
acknowledged. 

Mr.  Fish.  Do  you  recall  the  substance  of  that  conversation  you  had 
with  the  parole  official  ? 

Mr.  Harlan.  Yes.  There  are  a  few  things  you  never  forget.  He 
asked  me  what  I  planned  to  do  when  I  got  out  of  prison.  Right  up  to 
the  day  I  went  to  prison,  I  was  working  for  RCA  Victor,  in  records. 
I  have  been  a  disc  jockey,  been  around  radio,  television  business,  which 
is  what  I  am  doing  now.  I  know  a  lot  of  people  and  I  was  intending 
to  go  back  into  a  similar  business,  and  I  told  him — in  fact,  I  had  a 
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letter  from  a  friend  of  mine  who  had  some  things  for  me  to  do  regard- 
ing some  management  of  a  group,  and  I  was  ready  to  go. 

Mr.  Fish.  He  didn't  bring  up  anything  that  led. you  to  believe  that 
he  had  adverse  comments  about  your  conduct  ? 

Mr.  Harlan.  Absolutely  none  whatsoever.  He  asked  just  a  very  few 
questions,  and  I  just  answered  them,  and  he  had  little  comment 
whatsoever. 

Mr.  Fish.  Was  there  anybody  connected  with  the  administration 
of  the  prison,  attorneys,  volunteers  on  the  outside,  who  consulted 
with  you  prior  to  this  parole  hearing  ? 

Mr.  Harlan.  Not  prior  to,  other  than  my  caseworker,  which  is  the 
normal  stream  of  events  at  a  prison. 

Mr.  Fish.  Your  caseworker  did  ? 

Mr.  Harlan.  Yes,  as  every  caseworker  does,  or  is  supposed  to  do. 
There  was  no  problem.  I  did  what  I  was  .supposed  to  do.  Other  than 
being  attacked  that  night  sitting  in  the  messhall,  I  got  the  same  job, 
outside  of  the  prison  w^alls.  If  I  was  a  difficult  sort  of  prisoner,  I  would 
not  have  had  a  job  where  I  checked  out  of  the  walls  every  day,  where 
I  worked  under  no  supervision  and  no  guards.  They  have  the  simple 
option  of  locking  you  in  solitary  confinement. 

Mr.  Fish.  Right  up  to  the  present  time,  with  the  exception  of  the 
criminal  conduct  mentioned  in  the  December  19,  1969,  letter,  by  Chair- 
man Reed,  you  still  do  not  know  why  you  were  denied  parole? 

Mr.  Harlan.  I  still  don't  know  why  I  was  denied  parole. 

Mr.  Fish.  But  you  do  feel  and  your  testimony  to  us  is  that  if  the  clas- 
sification office's  file,  whatever  it  is  called,  is  available  to  the  parole 
officer  in  conducting  the  hearing  and  is  also  available  to  the  inmate, 
prior  to  the  hearing;  and  that  if  when  parole  is  denied  the  reasons 
for  it  are  fully  explained  to  the  inmate,  these  two  steps  will  go  a  long 
way  to  rectifying  this  problem  ? 

Mr.  Harlan.  Of  course.  Let's  say  the  caseworker  made  a  statement 
detrimental  to  the  prisoner  in  his  being  denied  parole,  detrimental  to 
parole.  If  this  is  a  matter  of  record,  the  prisoner  knows  what  is  said, 
and  the  caseworker  then  can  also  be  held  to  task.  Everybody  is  held 
to  task  on  anything  they  said  that  contributed  to  that  record. 

Mr.  Fish.  Thank  you. 

Mr.  Kastenmeeer.  On  that  last  point,  if  the  caseworker  were  to  ad- 
judge the  inmate  negatively,  but  in  his  own  judgment  fairly,  his  out- 
look and  report  would  then  be  made  a  matter  of  public  record.  If  the 
inmate  examines  the  file,  it  would  destroy,  I  suppose,  the  relationship 
pretty  much  between  a  caseworker  and  inmate.  That  would  be  a  prob- 
lem, wouldn't  it?  You  would  have  to  find  new  caseworkers  to  be  as- 
signed to  inmates  ? 

Mr.  Harlan.  There  are  problems  that  could  arise,  but  the  problems 
that  could  arise,  when  compared  with  the  problems  that  exist  in  the 
existing  system,  are  miniscule. 

Mr.  KLA.STENMEIER.  Thank  you  for  your  willingness  to  come  before 
the  subcommittee  this  morning  and  to  share  your  personal  experience 
with  parole.  We  wish  you  well  in  your  professional  business  endeavors. 
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This  concludes  the  testimony  this  morning  on  parole.  The  chair 
would  like  to  announce  that  on  Monday  morning,  next,  March  27, 
1972,  the  subcommittee  will  hear  from  Pro^.  William  Cohen  and 
Prof.  Herman  Schwartz.  And  in  the  afternoon,  we  will  continue  with 
Messrs.  Chernoff  and  Foster,  of  the  Public  Defender  Service  in  Wasgh- 
ington,  D.C. 

Until  that  time,  the  subcommittee  stands  ad j  ourned. 

(Whereupon,  the  subcommittee  adjourned  at  12  noon,  to  reconvene 
Monday,  March  27,  1072,  at  10  a.m.,  in  the  same  room.) 
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MONDAY,   MARCH  27,    1972 

House  of  Representatives, 
Subcommittee  No.  3  of  the 
Committee  on  the  Judiciary, 

Washington^  D.C. 
The  subcommittee  met  at  10:15  a.m.,  pursuant  to  call,  in  room 
2226,  Ray  burn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier 
presiding. 
Present :  Representatives  Kastenmeier,  Mikva  and  Blester. 
Staff  members  present:  Howard  Eglit,  corrections  counsel,  and 
Thomas  Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order  this  morn- 
ing for  the  continuation  of  our  hearings  on  parole  and  several  bills 
dealing  with  that  subject. 

Our  first  witness  this  morning  is  Prof.  William  Cohen,  of  the  Uni- 
versity of  Colorado  Law  School,  author  of  "Due  Process,  Equal  Pro- 
tection and  State  Parole  Revocation  Proceedings."  [See  Appendix 

It  is  our  expectation  that  Professor  Cohen  will  discuss  due  process 
in  revocation  proceedings  and  issues  associated  with  it. 

Professor  Cohen,  you  are  most  welcome  here  this  morning.  The 
Chair  is  in  receipt  of  your  statement,  a  27-page  statement.  You  may 
read  it  in  ijts  entirety  if  you  wish,  or  proceed  in  any  other  way  you  see 
fit. 

TESTIMONY  OF  WILLIAM  COHEN,  ASSOCIATE  PROFESSOE, 
UNIVERSITY  OF  COLORADO  SCHOOL  OF  LAW 

Mr.  Cohen.  Thank  you  very  much. 

It  is  my  pleasure  to  be  here,  of  course.  This  is  a  matter  in  which  I 
have  considerable  interest. 

I  don't  think  I  will  bore  you  with  reading  the  whole  statement.  I 
would  like  to  hit  some  of  the  highlights  and  emphasize  those  parts. 

Mr.  Kastenmeier.  In  that  case  the  statement  will  be  received  by 
the  chair  for  the  record," without  objection. 

(Professor  Cohen's  prepared  statement  appears  at  p.  714.) 

Mr.  Cohen.  Thank  you.  The  first  premise  of  my  testimony  is  that 
procedural  due  process  is  required  as  a  matter  of  constitutional  law  at 
both  Federal  and  State  parole  revocation  hearings.  I  believe  that  de- 
cisions of  the  U.S.  Supreme  Court  as  they  progressed  in  the  last  few 
years  have  indicated  very  strongly  that  parole  revocation  proceedings 
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are  adjudicatory  types  of  proceedings  as  compared  to  the  type  of  pro- 
ceeding at  which  I  am  now  testifying,  i.e.,  a  basic  legislative  finding 
proceeding.  Where  the  result  is  likely  to  be  that  a  citizen  of  this  country 
or  persons  in  this  country  are  going  to  suffer  some  kind  of  potential 
grievous  loss  of  either  property  or  liberty,  at  adjudicatory  proceedings 
rudimentary  procedural  due  process  must  be  required. 

When  we  look  at  a  parole  revocation  proceeding,  I  think  anybody 
who  has  any  familiarity  with  it  would  recognize  that  it  is  an  adjudi- 
catory proceeding,  that  the  function  of  the  tribunal  is  first  to  determine 
whether  in  fact  parole  violations  have  occurred,  whether  the  parolee 
has  either  violated  a  condition  of  his  parole  or  he  has  violated  a  State 
or  Federal  law. 

This  is  basically  an  adjudicatory  type  of  decisionmaking. 

The  second  aspect  of  every  parole  revocation  proceeding  is:  what 
should  be  the  disposition,  which  is  basically  a  sentencing  kind  of  de- 
termination, and  this  type  of  decison,  combined  with  the  factfinding 
process,  is  very,  very  much  like  a  criminal  trial  or  a  civil  trial  except 
that  here  again  liberty  is  at  stake.  Under  those  circumstances  I 
fail  to  see  how  anyone  can  conclude  other  than  the  fact  that  due  process 
should  be  required  in  these  kinds  of  proceedings. 

The  main  theory  or  argument  that  has  been  raised  over  the  years 
against  affording  due  process  at  parole  revocation  proceedings  has 
been  the  tired  notion  that  parole  is  a  matter  of  grace,  not  a  matter  of 
right,  and  therefore  someone  who  has  obtained  a  benefit  from  govern- 
ment that  he  is  not  entitled  to  as  such,  but  has  been  given  to  him  at 
the  mercy  of  the  State  or  the  Federal  government,  cannot  complain 
if  that  is  taken  away  without  procedural  due  process. 

This  doctrine,  the  right-privilege  doctrine,  has  been  totally  dis- 
credited in  several  recent  decisions  by  the  U.S.  Supreme  Court,  the 
latest  in  an  opinion  by  Mr.  Justice  Blackman  in  which  he  very  can- 
didly said  that  the  concept  that  constitutional  rights  can  turn  on 
whether  the  government  benefit  is  characterized  as  a  right  or  a 
privilege  is  no  longer  a  basis  for  determining  where  the  procedural  due 
process  will  be  applied. 

Since  the  doctrine,  itself,  is  no  longer  viable,  it  seems  to  me  that 
the  continued  denial  of  parole  revocation  hearings  on  that  basis  should 
not  continue. 

Also,  the  notion  that  parole  is  a  benefit  only  to  the  parolee  is  no 
longer  viable.  We  have  come  to  realize  that  parole  is  as  important  to 
the  correctional  system  and  to  society  in  general  as  it  is  to  the  parolee  ; 
that  if  we  fail  in  rehabilitating  a  person  while  out  on  parole,  we  all 
lose. 

If  we  have  to  put  him  back  in  prison,  the  longer  he  spends  in  prison 
the  more  likely  he  will  return  to  that  prison  some  day  following  any 
release. 

So,  therefore,  the  interests  of  the  community,  society,  the  parolee 
and  the  correctional  system  are  all  unified  in  this  sense  and  we  should 
not  look  at  a  release  on  parole  as  simply  a  mercy-giving  function  of  a 
parole  board ;  it  is  an  important  right  that  should  not  be  taken  away 
without  assurances  that  it  is  not  being  done  arbitrarily. 

The  single  most  important  safeguard  that  we  have"  in  our  form  of 
government  for  preventing  arbitrariness  is  procedural  due  process. 
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It  seems  to  me  if  you  can't  take  a  person's  welfare  benefits  away,  if 
you  cannot  take  his  job  away,  if  you  cannot  take  a  lot  of  benefits  away 
without  due  process,  then  we  should  be  surely  guaranteeing  that  lib- 
erty can't  be  revoked  without  those  kinds  of  protections. 

The  next  real  issue  in  every  due  process  question  is  what  actual  ele- 
ments of  due  process  are  required  in  any  given  proceeding. 

The  U.S.  Supreme  Court  in  Goldberg  v.  KelJy^  which  I  have  cited 
in  my  prepared  statement,  has  termed  certain  elements  as  basic 
rudimentary  due  process,  and  by  that  I  interpret  it  to  mean  the  bare 
minimum  of  due  process  that  is  required  in  any  proceeding. 

Among  those  rights  are  timely  and  adequate  notice  of  what  the  vio- 
lations allegedly  are  that  the  parolee  has  been  accused  of  committing, 
the  conditions  he  is  accused  of  violating  and  also  what  the  facts  are 
that  he  is  supposed  to  have  done  to  constitute  that  violation. 

These  must  be  timely  and  they  must  be  sufficiently  in  advance  of  the 
date  that  any  proceeding  is  going  to  be  held  so  that  the  parolee  will 
have  an  adequate  opportunity  to  prepare  to  meet  those  charges. 

A  concept  that  has  developed  largely  in  the  Federal  system  through 
interpretation  of  the  existing  Federal  parole  law  has  been  the  require- 
ment of  a  parole  violator  warrant,  which  is  not  simply  an  order  to  go 
out  and  arrest  a  parolee  but  has  many  of  the  procedural  protections 
that  regular  arrest  warrants  are  required  to  meet  under  the  fourth 
amendment. 

Chief  Justice  Burger,  when  he  was  circuit  judge  on  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia,  interpreted  Federal  law  as 
requiring  that  warrants  not  be  issued  to  arrest  parole  violators  unless 
facts  had  been  presented  to  the  Parole  Board  to  articulate  what  it  was 
that  the  parolee  is  supposed  to  have  done,  not  mere  conclusions,  and 
that  the  Parole  Board  would  have  to  make  a  judgment,  just  like  a  Fed- 
eral magistrate  would  have  to  make  in  issuing  a  regular  warrant,  that 
there  was  indeed  satisfactory  evidence  to  believe  that  a  violation  had 
occurred. 

Mr.  Kastenmeier.  Didn't  Justice  Burger  also  hold  in  that  case — 
Hyser  v.  Reed  [See  Appendix  9.] — that  revocation  proceedings  were 
in  fact  adjudicatory  proroodi  iigs  ? 

Mr.  Cohen.  He  did :  he  also  compared  them  directly  to  probation 
revocation  proceedings  and  I  think  it  is  common  knowledge  now  that 
at  probation  revocation  hearings  probationers  have  considerable  due 
process  afforded  them,  whereas,  parolees  are  not  constitutionally  at  the 
moment  so  required  under  some  decisions. 

Mr.  Kastenmeier.  You  think  this  aspect  of  Hyser  is  overruled  by 
subsequent  cases  ? 

Mr.  Cohen.  I  think  it  is  still  the  law  but  I  have  with  me  a  decision 
by  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  decided 
February  16,  1972,  called  Baker  v.  Sard  and  in  that  case  the  panel  of 
the  U.S.  Court  of  Appeals  for  the  District  of  Columbia,  faced  with 
similar  issues,  recognized  that  Hyser  v.  Reed  is  probably  the  law  as  it 
exists  but  noted  that  recent  decisions  seem  to  have  overruled  Hyser  and 
suggested  that  court  reconsider  it  en  banc. 

The  U.S.  Supreme  Court  has  granted  certiorari  in  a  case  from  the 
eighth  circuit  where  they  will  consider  the  question  of  whether  notice 
and  a  hearing  are  required  at  a  State  parole  revocation  proceeding. 
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So,  I  think  the  issue  is  very,  very  ripe  at  this  point  in  the  courts. 
Several  Federal  courts  have  definitely  overruled  the  Hyser  decision. 

Bivens  v.  Six  Unknown  Agents  made  it  clear  that  someone  who  is 
arrested  illegally  by  a  Federal  officer  has  a  cause  of  action  in  Federal 
court  to  sue  that  officer. 

It  seems  to  me  that  if  you  are  going  to  issue  parole  violator  war- 
rants for  Federal  prisoners  and  you  are  going  to  ask  Federal  offi- 
cers to  execute  them  that  there  should  be  a  foundation  of  probable 
cause  or  reasonableness  behind  those  warrants  or  those  Federal  offi- 
cers may  very  well  be  faced  with  lawsuits. 

The  second  reason  I  think  that  it  would  be  good  policy  to  require 
some  showing  of  reasonableness  before  the  parole  violator  warrant  is 
issued  is  because  of  the  fact  that  many  parolees  who  are  arrested  under 
these  warrants  may  yield  evidence  of  another  crime  at  the  time  of 
arrest,  such  as  weapons  or  contraband,  and  that  may  very  well  lead  to 
prosecutions  being  filed  against  them  as  a  result  of  these  searches. 

If  the  arrest  is  illegal,  the  evidence  would  be  suppressable  under 
the  fourth  amendment  exclusionary  rule  which  is  still  viable  at  this 
point. 

So,  I  think  added  prevention  against  an  arbitrary  arrest,  as  well  as 
to  protect  the  officers  and  to  prevent  the  suppression  of  evidence,  would 
dictate  that  the  standards  of  Hyser  v.  Reed  under  present  law  should 
be  incorporated  in  the  proposed  bill,  H.R.  13118,  which  they  are  not, 
as  I  read  the  bill,  at  this  point. 

The  hearing  I  think  is  essential  to  due  process  and  that  has  to  be 
more  than  just  a  simple  bringing  of  a  parolee  before  the  board  and 
reading  some  charges  to  him  and  asking  him  what  he  has  to  say  and 
then  saying  "you  are  revoked,"  or,  "you  are  not  revoked." 

I  think  that  due  process  at  such  hearings  requires  No.  1,  that  the 
State  or  Federal  government  have  some  burden  of  coming  forth  with 
evidence  to  establish  a  parole  violation. 

This  is  necessary  in  order  to  make  meaningful  the  right  of  cross- 
examination  and  confrontation  which  is  also  essential  at  these  hearings 
and. which  is  included  in  the  proposed  legislation. 

It  would  be  my  position  that  that  burden  of  proof  should  be  by 
clear  and  convincing  evidence.  I  think  the  degree  of  certainty  should 
be  greater  than  the  mere  preponderance  of  the  evidence  which  is  the 
standard  involved  in  evidence  where  only  money  or  property  is  at 
stake.  Since  this  is  not  a  criminal  trial  as  such  it  would  be  justified  to 
have  a  standard  less  than  beyond  a  reasonable  doubt  but,  nevertheless, 
liberty  is  involved  and,  therefore,  the  degree  of  certainty  that  a  viola- 
tion has  occurred  should  be  fairly  strong  and  I,  therefore,  believe 
clear  and  convincing  evidence  is  the  appropriate  standard. 

Society  has  a  significant  stake  in  assuring  that  we  don't  mis- 
takenly put  a  prisoner  back  in  an  institution  and  run  the  risk  of  inter- 
rupting any  potential  rehabilitation  that  may  be  going  on ;  therefore, 
a  heavy  burden  is  needed  to  avoid  that  possibility. 

Another  very  essential  element  of  due  process  is  the  requirement 
that  these  hearings  be  conducted  in  a  local  setting,  and  by  that  I  mean 
a  setting  which  is  as  close  as  possible  to  the  place  where  the  violation 
allegedly  occurred.  That  will  in  most  instances  also  be  the  place  where 
the  parolee  has  been  residing,  where  he  has  been  working,  where  his 
family  is,  where  he  has  been  obtaining  any  community  based  training. 
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and  also  much  more  likely  where  he  will  be  able  to  obtain  legal 
counsel,  either  appointed  or  retained,  if  he  can  afford  one. 

I  can  just  point  to  the  situation  in  Colorado  where  our  State  peni- 
tentiary and  our  State  reformatory  are  largely  inaccessible  to  most  of 
the  population  in  the  State  of  Colorado.  The  typical  kinds  of  institu- 
tions have  been  placed  away  from  the  general  population  and  in  many 
instances  hundreds  of  miles  away  from  where  the  parolees  were  re- 
siding at  the  time  they  were  accused  of  violating  parole  and  also  hun- 
dreds of  miles  away  from  the  potential  of  having  access  to  legal 
counsel. 

It  seems  to  me  that  in  the  Federal  system  you  have  even  more  pres- 
sure where  the  institution  may  be  in  another  State  and  the  parolee 
may  be  doing  parole  in  a  totally  different  State,  and  if  you  ship  him 
back  to  the  penitentiary  he  loses  the  ability  to  have  witnesses  available 
to  him  and  for  his  lawyer  to  investigate  the  case  of  parole  violation  for 
him  and,  potentially  to  even  have  a  lawyer  at  all. 

So  I  feel  a  local  hearing  is  a  very  important  aspect.  Again  Chief 
Justice  Burger  in  Hyser  v.  Reed  so  interpreted  the  present  Federal 
statute,  and  this  should  be  continued  in  any  proposed  regulations  and 
it  is  indeed  continued  in  the  proposal  in  H.R.  13118. 

Perhaps  the  most  important  right  in  this  whole  area  is  the  right  to 
counsel.  It  seems  to  me  impossible  to  say  that  the  large  majority  of 
prisoners  who  are  on  parole,  most  of  whom  are  indigent,  most  of  whom 
are  not  very  educated,  can  possibly  defend  adequately  against  a  charge 
of  violation  of  parole  or  can  make  an  effective  presentation  on  the 
potential  disposition  without  the  aid  of  a  lawyer. 

Parole  proceedings  are,  I  think,  the  kind  of  proceeding  that  lawyers 
are  peculiarly  trained  to  work  in.  They  are  very  much  like  criminal 
cases:  they  involve  facts,  adjudication,  and  they  involve  arguments 
on  sentencing  kinds  of  dispositions. 

More  and  more,  lawyers  in  the  criminal  justice  system  are  becoming 
aware  of  the  fact  that  their  role  is  as  much  in  the  dispositional  area 
as  it  is  in  the  area  of  guilt  or  innocence,  and  lawyers  are  becoming 
sophisticated  at  working  with  agencies  that  are  dealing  with  offenders 
to  try  to  rehabilitate  them,  to  try  to  get  them  out  of  the  criminal  justice 
system. 

I  think  lawyers  would  be  very  helpful  to  any  parole  tribunal  which 
is  trying  to  make  the  difficult  decision  of — "All  right,  we  have  a  viola- 
tion, but  should  we  put  this  man  back  in  prison  or  adjust  his  condi- 
tions of  release,  or  should  we  ignore  the  violation  altogether,  based  on 
the  fact  it  is  not  that  significant?" 

I  think  lawyers  are  very  helpful  in  both  these  areas  and  are  consti- 
tutionally required  in  this  particular  proceeding. 

In  order  to  make  lawyers  effective,  I  think  you  have  to  give  them 
access  to  the  material  that  is  going  to  be  the  subject  matter  of  the 
proceeding.  They  should  have  access  to  the  factual  foundation  for 
the  charges,  and  should  be  able  to  discover  the  files  on  that  part, 
but,  in  addition,  I  believe  they  also  should  have  access  to  the  parolee's 
parole  records,  his  behavior  records,  and  his  social  and  historical 
records  while  he  w^as  in  prison,  in  order  to  be  able  to  know  as  much 
about  their  clients,  as  possible,  to  be  able  to  make  effective  arguments 
and  representations  on  his  behalf  at  the  disposition  hearing,  which  I 
think  is  vital  to  the  parole  revocation  proceeding. 
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Confrontation  and  cross-examination  go  hand  in  glove  with  due 
process.  The  U.S.  Supreme  Court,  in  case  after  case,  has  made  it  clear 
that  cross-examination  is  perhaps  the  most  fundamental  protection  of 
due  process  in  an  adjudicatory  hearing,  to  prevent  the  possibility  of 
arbitrariness,  to  prevent  the  possibility  that  someone  will  suffer  griev- 
ous loss  of  life  and  property  and  liberty,  on  the  basis  of  rumor,  on  the 
basis  of  hearsay,  on  the  basis  of  testimony  that  is  is  not  subject  to  the 
telling  test  of  cross-examination,  and  so  I  believe  that  is  very  essential. 

Compulsory  process  is  also  a  very  important  right.  At  present, 
Federal  law  would  require  only  voluntary  witnesses.  They  would  per- 
mit a  parolee,  if  he  can  somehow  manage  it,  to  bring  in  witnesses  who 
would  volunteer  their  assistance. 

There  is  a  case  in  the  tenth  circuit,  Alvarez  v.  Turner^  which  held 
that  to  permit  someone  who  can  afford  to  bring  in  witnesses  to  do  that, 
but  not  to  provide  an  indigent  with  an  opportunity  to  compel  wit- 
nesses at  a  parole  revocation  hearing  at  government  expense  would 
be  a  denial  of  equal  protection. 

I  think  that  is  the  case  and  I  believe  that  the  proposal  H.R.  13118 
should  be  slightly  amended  to  make  it  clear  that  not  only  is  the  right 
of  compulsory  process  available,  but  that  indigents  can  have  their 
rights  at  the  expense  of  the  State,  which  is  very  similar  to  the  Federal 
Rules  of  Criminal  Procedure. 

The  last  items  that  I  believe  are  essential  elements  of  due  process 
at  a  parole  revocation  hearing  are  the  requirements  that  the  board, 
when  it  does  revoke,  make  specific  written  findings,  articulating  its 
basis  for  making  the  revocation  both  on  findings  of  what  the  violation 
was  and  also  the  reasons  for  the  disposition  of  revocation. 

Second,  I  think  that  in  order  to  assure  that  this  not  some 
kind  of  a  kangaroo  proceeding  and  also  that  it  can  be  effectively  re- 
viewed either  administratively  or  judicially,  a  verbatim  record  of  the 
proceedings  should  be  made.  Now  this  does  not  necessarily  have  to  be 
by  stenotype  or  stenographer.  There  are  increasingly  sophisticated 
electronic  recording  equipment  being  developed  for  just  this  kind  of 
proceeding  that  are  being  used  for  courts  in  Colorado  tliat  produce  a 
uniform  single  record  of  the  proceeding  that  can  be  filed  in  a  file  very 
easily  and  can  be  played  back  in  any  review  proceeding. 

I  think  this  can  be  easily  accomplished  and  I  think  this  is  an  area 
where,  for  example,  the  Law  Enforcement  Assistance  Administration 
can  provide  funds  to  guarantee  this  critical  procedural  right. 

Lastly,  I  believe  that  some  form  of  judicial  review  should  be  pro- 
vided for  a  parolee  who  has  had  his  parole  revoked  or  has  had  any 
other  potential  injury  in  the  parole  system. 

Mr.  Justice  Harlan,  in  Bivens,  pointed  out  that  judicial  review  may 
not  very  frequently  be  resorted  to  but  its  mere  existence  has  a  salutary 
effect  of  letting  the  people  in  the  system  know  that  if  they  are  acting 
arbitrarily  or  if  they  are  being  capricious  someone  will  review  it,  and 
I  think  the  existence  of  the  potential  of  judicial  review  has  that  effect. 

Mr.  Kastenmeier.  Why  would  one  conclude  that  judicial  review 
would  not  be  resorted  to,  since  there  would  be  a  record  of  the  proceed- 
ings and  all  the  other  machinery  for  review  ? 

Mr.  Cohen.  My  feeling  and  my  experience  has  been  that  if  you  pro- 
vide a  man  with  an  attorney  and  if  you  provide  him  with  a  fair  hear- 
ing where  he  gets  to  see  the  evidence,  he  gets  to  see  the  witnesses  cross- 
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examined — ^the  case  is  really  made  in  front  of  him  rather  than  on 
paper — as  it  is  frequently  in  parole,  he  is  going  to  be  much  more 
willing  to  accept  the  decision  of  that  board  and  is  going  to  be  given 
advice  by  his  attorney  based  on  sound  knowledge  that  the  likelihood  of 
success  in  a  judicial  proceeding  is  going  to  be  unlikely. 

Therefore,  I  think  that  procedural  due  process  discourages  litiga- 
tion. Administrative  due  process,  I  believe,  discourages  judicial  review 
because  the  guarantees  of  a  fair  hearing  at  the  administrative  process 
are  much  more  significant,  and  I  think  this  is  a  lesson  that  we  have 
learned  and  Mr.  Justice  Harlan  has  articulated  that  in  the  Bivens  case. 

It  wonM  certainly  be  my  experience.  I  know  that  I  have  had  to  re- 
sort to  filing  Federal  habeas  corpus  petitions  growing  out  of  State 
parole  revocation  proceedings  simply  because  I  had  no  idea  of  what 
went  on  in  the  State  hearing  because  it  was  a  secret  kind  of  proceeding. 

Second,  the  State  parole  board  would  not  even  give  me  access  to 
their  fiJes  and  I  could  not  even  look  at  the  file  and  make  a  legal  judg- 
ment as  to  whether  or  not  there  was  a  foundation  for  revoking  my 
client's  parole  and  the  only  way  is  to  file  a  habeas  corpus  petition. 

I  think  by  injecting  lawyers  into  the  system  at  the  hearing  this 
will  be  discouraged.  I  certainly  would  not  want  to  file  frivolous  peti- 
tions but  sometimes  you  have  no  choice  when  there  is  no  way  you  can 
determine  what  went  on.  - 

Mr.  Bn^STER.  Would  the  witness  yield  at  that  point  ? 

Mr.  Cohen.  Sure. 

Mr.  BiESTER.  Do  we  run  a  risk  in  providing  judicial  review  in  all 
of  these  cases  where  the  parolee  has  been  turned  down  ? 

Should  there  be  some  kind  of  screening  device?  Should  it  be  a 
matter  of  right  or  should  it  be  by  some  device  which  enables  the  court 
to  screen  out  cases  which  don't  warrant  their  attention  ? 

Mr.  GoHEN.  I  think  the  way  to  handle  that,  and  these  are  also  sug- 
gestions I  have  made  in  my  written  testimony,  is  to  articulate  a  little 
better  what  the  standard  of  review  is.  Similarly,  I  think  the  stand- 
ard of  review,  like,  for  example,  the  Civil  Aeronautics  Board  or  the 
FCC,  should  be  based  on  the  record  at  the  hearing,  and,  if  the  records 
show  substantial  evidence  that  the  decision  was  well  founded,  the  re- 
viewing court  should  not  be  second-guessing  the  Parole  Board. 

It  seems  to  me  no  more  reason  for  making  more  sort  of  discretionary 
review  than  you  would  make  airlines  have  a  discretionary  review  only 
over  a  rate  case  where  only  their  money  is  involved. 

Mr.  BiESTER.  But  would  that  not  be  more  certiorari  than  appeal  ? 

Mr.  Cohen.  I  don't  think  the  label  is  important.  I  would  suggest 
that  the  bill  be  amended  to  provide  for  a  petition  for  review  that 
would  be  specifically  limited  to  certain  standards  of  review. 

Mr.  BiESTER.  But  certiorari  is  a  matter  of  some  grace  with  the  court 
and  appeal  is  really  a  matter  of  right  based  on  an  infringement  of 
constitutional  right. 

Mr.  Cohen.  Right;  my  experience — I  have  clerked  for  appellate 
courts  and  U.S.  district  courts  and  I  have  spent  a  lot  of  time  in  them — 
there  is  as  much  time  spent  by  law  clerks  and  judges  in  discussing  their 
discretionary  right  as  ruling  on  the  case  on  the  merits  in  the  first  in- 
stance, based  on  that  record. 

You  still  have  to  get  the  record,  read  it,  write  a  memorandum.  I 
don't  think  you  would  be  accomplishing  anything  in  saving  judicial 
time. 
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I  sincerely  believe  that  if  you  provide  the  procedural  protections 
that  the  bill  in  large  part  would  provide  that  you  will  not  see  the 
floodgates  of  petitions  coming  in,  that  if  anything  prisoners  who  are 
revoked  will  have  the  sense  that  they  have  been  treated  fairly  and 
lawyers  who  are  in  the  system  are  not  likely  to  go  running  into  court 
with  frivolous  petitions  if  they  have  an  opportunity  to  sit  and  listen 
to  the  record  or  read  the  record  before  filing  that. 

Mr.  BiESTER.  Thank  you. 

Mr.  Cohen.  That  really  covers  my  general  presentation.  I  would 
like  to,  unless  the  committee  has  specific  questions,  go  ino  some  of 
the  particulars  of  the  bill  as  it  has  been  proposed  because  I  do  have 
some  comments  and  criticisms  in  that  regard. 

The  first  provision  that  I  would  like  to  comment  upon  is  proposed 
section  4217.  That  is  the  subsection  (c)  (1) .  This  would  give  the  Parole 
Board  the  option,  if  I  read  it  correctly,  to  simply  order  the  parolee  to 
come  and  appear  before  the  Parole  Board  rather  than  to  arrest  him 
under  a  parole  warrant. 

I  feel  that  this  is  a  very  good  step  in  the  right  direction.  It 
seems  to  me,  particularly  with  violations  that  do  not  involve  crimi- 
nality but  do  involve  technical  violations  of  conditions  of  parole, 
that  it  is  far  better  to  treat  the  parolee  in  this  manner  and  to  request 
that  he  come  in  for  a  hearing  rather  than  to  automatically  arrest  him, 
incarcerate  him,  interrupt  his  job,  and  family  life. 

The  only  thing  that  troubles  me  is  that  there  is  no  articulated  stand- 
ard in  the  bill  at  this  point  for  the  Board  to  exercise  its  discretion  to 
decide  whether  to  issue  an  order  or  to  issue  a  warrant. 

It  seems  to  me  particularly  when  you  are  dealing  with  adminis- 
trative agencies  that  these  kinds  of  standards  are  critical. 

I  would  submit  that  these  should  be  drafted  and  that  there  should 
be  included  some  particular  standards  based  on  this  committee's  and 
the  Congress'  decisions  as  to  what  it  feels  is  important  in  this  area  for 
telling  the  Parole  Board  how  they  should  exercise  this  discretion. 

If  you  want  to  be  basing  it  on  potential  violations  of  parole  which 
have  involved  criminality  or  which  have  involved  leaving  the  State, 
noncooperation,  that  is  one  thing. 

If  it  is  getting  married  without  permission  of  the  parole  officer  or 
staying  out  late  at  night,  these  kinds  of  things,  you  may  want  to  say 
you  should  not  put  a  man  in  jail  for  that,  even  for  a  few  hours;  that 
an  order  should  be  the  basic  way  to  move  in  these  cases. 

Again,  as  I  mentioned  earlier,  the  provision  for  issuing  the  warrant 
does  not  have  the  requirements  as  I  read  them  of  Hyser  v.  Reed^  that 
the  warrant  not  issue  without  a  sufficient  factual  foundation  and  a 
foundation  of  sufficient  evidence. 

I  would  suggest  those  are  important  safeguards  that  should  be 
included. 

The  provision  in  4217(f)  dealing  with  the  preliminary  hearing, 
which  as  I  understand  it  would  be  clesigned  to  allow  incarceration  of 
the  parolee  pending  the  parole  revocation  hearing,  gives  me  some 
pause. 

The  first  problem  I  have  is  again  there  are  no  standards  or  factors 
articulated  on  which  the  Parole  Board  should  determine  whether  or 
not  to  incarcerate  or  not  incarcerate. 
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This  sounds  to  me  very  much  like  a  bail  or  pretrial  release  kind  of 
thing. 

23  D.C.  Code  1321,  which  is  the  old  Bail  Reform  Act  now  presently 
applying  to  the  District  of  Columbia  and  which  is  the  one  I  am  most 
familiar  with,  should  be  articulated  as  the  basis. 

Those  seem  to  me  to  be  the  tried  and  historical  factors  for  deter- 
mining whether  to  release  somebody  pretrial  and  under  what  condi- 
tions and  it  seems  to  me  the  same  kinds  of  factors  should  be  considered. 

If  a  man  has  good  community  ties,  if  he  is  working,  if  he  is  showing 
no  indication  of  fleeing  from  those  kinds  of  factors,  if  the  violation  is 
not  a  serious,  violent  crime,  then  I  think  the  Board  should  be  exercising 
discretion  based  on  those  kinds  of  factors  and  determining  to  let  the 
man  stay  at  liberty. 

The  other  question  I  have  about  this  preliminary  hearing  is  that 
it  is  not  clear  from  my  reading  of  subsection  (f )  whether  the  Board 
is  also  to  determine  that  there  is  probable  cause  to  believe  that  a  parole 
violation  has  occurred,  and  it  would  seem  to  me  essential  if  you  are 
going  to  hold  a  preliminary  hearing  and  determine  whether  to  incar- 
cerate before  a  revocation  hearing  that  you  also  make  some  finding 
that  there  is  a  basis  for  the  incarceration,  that,  indeed,  you  have  some 
preliminary  evidence  comparable  to  probable  cause  in  a  criminal  trial 
to  believe  that  a  parole  violation  has,  in  fact,  occurred, 

I  submit  that  the  legislation,  if  you  are  going  to  continue  with  this 
proceeding,  should  articulate  clearly  that  that  is  a  function  of  the 
Board  at  that  proceeding. 

In  addition,  I  find,  at  least  as  I  read  the  bill,  an  ambiguity  on  the 
question  of  right  to  counsel  at  this  proposed  preliminary  hearing. 

The  right  to  counsel  provision  in  4218(d)  seems  to  afford  counsel 
at  the  parole  revocation  proceeding  itself.  Perhaps  I  am  being  a 
little  hypertechnical,  but  it  seems  to  me  that  4217(f)  simply  says 
the  man  shall  be  advised  of  the  charges  against  him  and  shall  be 
allowed  to  testify  at  such  hearing  and  it  is  not  necessarily  clear  that 
he  would  be  afforded  counsel  at  this  preliminary  hearing. 

Mr.  Kastenmeier.  Counsel  has  a  question. 

Mr.  Eglit.  On  the  order  of  the  suggestion  you  are  making  with  re- 
gard to  this  preliminary  hearing  situation,  the  problem  perhaps  might 
be,  and  perhaps  you  might  want  to  comment  about  this,  that  if  you 
loaded  the  preliminary  hearing  with  so  many  procedural  rights,  you 
are  in  effect  creating  not  only  the  procedural  rights  system  which  this 
bill  seeks  to  create  for  the  revocation  section,  but  you  are  creating 
another  hearing  that  is  going  to  be  comparable. 

Do  you  think  your  criticisms  are  allayed  by  the  fact  that  you  must 
have  a  revocation  hearing  no  later  than  21  days  following  the  retak- 
ing of  the  person  and  that  this  reincarceration  through  the  preliminary 
hearing  process  would  only  be  for  a  very  limited  amount  of  time  and 
only  in  limited  circumstances  ? 

Mr.  Cohen.  This  is  what  troubles  me.  That  21  days  can  be  very,  very 
critical  in  his  life,  and  if  he  is  going  to  be  locked  up  for  21  days,  he  is 
probably  going  to  lose  his  job,  his  family  is  going  to  be  without  sup- 
port and  likely  have  to  go  on  welfare,  and  his  chance  of  going  back 
and  getting  a  job  are  almost  totally  prejudiced. 

You  may  have  done  more  harm  to  that  man  than  taking  him  and 
putting  him  back  into  prison  for  a  couple  of  years.  If  you  deprive  him 
of  his  liberty  he  should  have  a  lawyer. 
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Mr.  Eglit.  They  issue  a  warrant  to  reincarcerate  and  may  not  have 
the  actual  hearing  for  months — that  is  the  way  the  system  operates 
now,  is  it  not  ? 

Mr.  Cohen.  That  is  what  I  understand.  I  am  not  too  happy  the  way 
the  system  operates.  Granted,  21  days  is  better  than  months.  If  you 
cannot  get  him  out  on  bail  in  a  week — consider,  for  instance,  you 
have  a  gas  station  attendant,  if  he  gets  an'ested  and  does  not  show  up 
at  work  on  Monday,  he  has  lost  his  job,  the  man  has  been  replaced  and 
then  you  have  somebody  out  in  the  street  who  is  an  ex-offender  who  is 
not  able  to  support  himself. 

I  think  the  chances  of  his  going  back  to  criminality  are  greatly 
increased. 

So,  I  think  you  have  set  up  a  proceeding  that  is  going  to  deprive  him 
of  liberty  and  I  think  the  tough  problem  you  have  to  face  is  whether 
you  are  going  to  run  the  risk  that  it  is  going  to  happen  arbitrarily,  and 
I  think  that  certain  essentials  should  be  provided,  at  least  a  lawyer. 

A  lawyer  can  at  least  be  there  and  see  that  the  State  or  the  Federal 
government  puts  on  evidence,  to  justify  the  decision. 

If  he  is  going  to  do  that,  then  cross-examination  I  don't  think  is  that 
much  more  extended.  As  I  read  4218(d)  you  are  going  to  inform  the 
parolee  as  soon  as  the  warrant  is  executed  that  he  has  a  right  to 
counsel. 

It  seems  to  me  that  he  also  should  be  afforded  that  counsel  and  a 
provision  made  for  getting  him  counsel  at  that  early  stage  and  he 
should  have  it  at  that  preliminary  hearing  as  well. 

I  don't  think  you  are  really  adding  a  great  deal  of  burden  to  the  sys- 
tem considering  what  you  are  proposing  to  do. 
Mr.  BiESTER.  Would  counsel  yield  ? 

I  am  concerned  that  you  are  talking  about  two  different  things; 
(c)  (1)  contains  a  21-day  pro\asion  but  (c)  (2),  as  I  read  it,  does  not. 
Mr.  Eglit.  If  a  parolee  is  retaken,  then  the  hearing  shall  not  be  held 
later  than  21  days  after,  pursuant  to  section  4218(a)  (2). 
Mr.  BiESTER.  All  right ;  I  stand  corrected. 

In  any  event,  it  seems  to  me  there  is  an  orchestration  of  possibilities 
here  available  to  the  Board  that  if  we  assume  the  rule  of  reason  to 
some  extent  in  the  way  the  Board  operates,  the  4217(f)  circum- 
stances likely  would  be  the  situation  where  he  has  been  accused  of  spe- 
cifically committing  the  crime. 

Then  you  have  the  problem  of  the  interest  comes  with  the  balancing, 
you  have  the  problem  of  public  confidence  and  assistance. 

I  don't  think  it  is  as  easy  as  just  saying,  "Well,  now,  in  those  in- 
stances in  all  cases  he  must  have  counsel."  Maybe  so. 

Mr.  Cohen.  It  seems  to  me  public  confidence  in  the  system  includes 
confidence  in  the  parolee  that  he  is  not  being  railroaded  and  where 
he  is  accused  of  a  serious  crime,  that  is  the  most  likely  place  that  he 
is  going  to  be  incarcerated  for  a  long  time  and  he  should  be  afforded 
these  protections  it  seems  to  me. 

Mr.  BiESTER.  He  has  made  bail  on  the  accusations  of  that  4217(f) : 
he  can't  be  held. 

Mr.  Cohen.  Well,  I  frankly  have  some  problems  with  that.  In  fact, 
that  is  the  next  thing  I  would  like  to  discuss. 
Mr.  BiESTER.  I  am  sorry. 
Mr.  Cohen.  No,  it  comes  at  the  right  point. 
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The  whole  question  of  whether  you  permit  the  Parole  Board  to 
essentially  proceed  and  do  what  we  have  termed  pretrial  parole  revo- 
cation, is  a  very,  very  delicate  question  and  it  is  balancing  these  inter- 
ests that  Mr.  Blester  has  raised. 

The  bill  would  propose  to  balance  that  in  favor  of  denying  totally 
the  right  to  revoke  parole  where  a  pending  criminal  case  is  existing. 

I  frankly  would  draw  the  line  some  place  different  but  I  would  also 
provide  additional  safeguards  to  balance  the  interests  and  I  have 
articulated  about  seven  of  them  on  pages  21  through  23  of  my  written 
testimony. 

I  would  first  give  the  Parole  Board  the  right  in  its  discretion  to  re- 
voke a  parolee's  parole  pretrial  where  he  has  been  accused  of  a  danger- 
ous crime  or  a  crime  of  violence  as  that  is  defined  under  23  District 
of  Columbia  Code,  sections  1331, 1 333,  and  1334. 

I  would  not  give  it  the  authority  where  it  is  a  misdemeanor  or  a 
crime  that  does  not  involve  violence.  I  would  also  not  require  them 
to  revoke.  It  seems  to  me  in,  addition,  under  my  proposal  No.  3,  if  the 
Parole  Board  were  assured  that  the  criminal  charges  against  the  pa- 
rolee would  be  expedited,  that  a  trial  in  those  cases  would  be  held  in 
30  to  60  days  from  arrest,  that  the  Parole  Board  may  very  well  decide 
to  exercise  its  discretion  in  that  period  of  time  unless  it  was  a  peculiarly 
dangerous  crime,  and  in  those  cases  where  there  is  a  strong  likelihood 
that  the  individual  is  not  going  to  be  released  on  bail  anyway. 

This,  of  course,  raises  the  note  of  preventive  detention.  I  am  not  a 
fan  of  that,  but  I  don't  think  you  are  in  the  area  of  preventive  deten- 
tion when  you  are  dealing  with  someone  on  a  conditional  release  on 
parole. 

I  think  this  is  the  single  place  where  it  is  justified.  Where  a  man  is 
senang  a  sentence,  he  has  been  released  on  parole  and  you  have  sub- 
stantial basis  to  believe  that  he  has  committed  a  violent  act. 

However,  in  addition  to  the  revocation,  I  think  to  make  it  sound,  cer- 
tain safeguards  have  to  be  afforded  the  parolee  at  the  parole  revocation 
hearing,  for  example,  in  order  to  assure  the  parolee  that  he  can  effec- 
tively defend  against  the  charge  of  parole  violation  without  prejudice 
to  his  criminal  case  and  without  having  to  give  up  his  right  of  self- 
incrimination. 

I  would  suggest  that  the  parole  hearing  be  totally  closed  to  the 
prosecutorial  authorities,  that  they  have  no  access  whatever  to  any  of 
the  testimony  or  any  of  the  evidence  presented,  particularly  on  behalf 
of  the  parolee  at  that  hearing. 

So,  if  he  takes  the  witness  stand  at  a  parole  revocation  hearing  he 
does  not  run  the  risk  of  giving  discovery  to  the  prosecution  or  being 
impeached  later  on  by  his  testimony  if  he  discloses  his  defense  which 
would  be  the  same  defense  at  a  criminal  trial. 

The  government  does  not  obtain  discovery  that  it  would  not  neces- 
sarily be  entitled  to.  This  way  I  think  the  parolee  is  not  prejudiced  at 
a  parole  revocation  hearing  and  suffering  incarceration  that  way. 

Speedy  trial  I  think  is  also  an  important  provision  that  would  bal- 
ance the  interests. 

Since  the  man  is  going  to  be  incarcerated,  since  he  must  defend 
the  criminal  case  while  incarcerated,  he  should  have  total  discov- 
ery of  the  government  case. 
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In  the  case  of  an  indigent  parolee,  he  should  be  afforded,  at  govern- 
ment expense,  expert  testimony  and  investigators  m  order  that  his 
lawyer  is  not  hampered  and  can  go  out  and  investigate  the  case  on  his 

behalf.  „        ,      •  i 

There  is  precedent  in  the  District  of  Columbia  for  releasmg  parolees 
in  the  custody  of  a  Federal  marshal  or  a  Federal  officer  for  limited 
periods  of  time  where  the  parolee  and  his  counsel  can  show  to  the  crim- 
inal court  that  this  release  is  needed  in  order  to  effectively  prepare  a 
defense  in  a  criminal  case. 

I  know  of  cases  where  defendants  who  have  had  their  parole  re- 
voked have  been  released  in  the  custody  of  the  Federal  marshals  to 
go  out  in  the  community  to  locat^  witnesses. 

I  would  say  that  if  the  parolee  is  not  convicted  of  the  criminal 
charges  that  he  should  be  reparoled  automatically  and  then  I  would 
introduce  a  concept  which  I  don't  believe  I  have  seen  anywhere  and 
that  is  to  compensate  the  man.  _    , 

If  a  parolee  has  his  parole  revoked  because  of  pending  criminal 
charges  and  then  is  acquitted  and  is  entitled  to  release,  he  should  be 
compensated  for  the  period  of  time  he  spent  in  jail. 

Mr.  Kastenhieier.  Would  that  not  apply  to  the  entire  criminal  jus- 
tice system  ?  , 

Mr.  Cohen.  I  sincerely  believe  that. 

Mr.  Kastenmeier.  To  anyone  in  prison  for  a  crime  of  which  he  is 
later  exonerated  or  acquitted  ? 

Mr.  Cohen.  I  believe  so.  I  have  known  many  cases  where  people 
have  spent  years  in  prison  and  have  turned  out  to  be  wrongfully  in- 
carcerated and  the  only  remedy  I  know  right  now  is  a  private  bill  in 
the  legislature.  I  would  strongly  urge  that,  if  not  in  this  piece  of 
legislation,  then  a  general  piece  of  legislation  should  provide  com- 
pensation to  the  families  of  the  individual  when  the  individual  is 
wrongfully  incarcerated.  This  is  analogous  to  compensating  the  vic- 
tims of  crime  in  our  society. 

It  has  been  an  act  of  government  and  I  think  the  government  should 
compensate  these  people. 

Another  concept  that  I  think  should  be  included  here  is  an  overall 
correctional  proposition  that  if  you  are  going  to  incarcerate  a  man 
pretrial  because  of  a  parole  revocation  that  he  not  sit  in  a  local  facility 
that  has  no  rehabilitative  facilities,  that  is  essentially  going  to  be  de- 
bilitating and  that  he  be  incarcerated  in  a  place  where  the  rehabilita- 
tive process  will  be  continuing.  Otherwise  why  revoke  his  parole  % 

He  is  probably  better  off  in  a  community  than  in  a  prison.  Also 
that  has  to  be  balanced  in  the  sense  that  the  place  you  keep  him  pend- 
ing trial  must  be  where  he  can  have  adequate  access  to  his  counsel  and 
vice  versa  so  that  you  are  not  prejudicing  his  defense  in  the  criminal 
case.  . 

Lastly,  I  would  say  that  if  he  is  indeed  convicted  of  the  pending 
criminal  charge  or  some  other  criminal  charge  as  a  result  of  a  plea 
disposition  that  the  general  disposition  should  be  concurrent  sentences, 
so  that  we  don't  have  individuals  spending  enormous  periods  of  time  in 
prison,  where  we  know  they  are  not  going  to  be  rehabilitated,  and  so 
that  the  chance  of  rehabilitation  is  not  greatly  injured,  except  in  spe- 
cific instances  where  a  trial  judge  can  articulate  a  basis  for  feeling  that 
this  individual  should  receive  consecutive  sentences. 
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This  is  probably  a  tall  order  to  accomplish  and  perhaps  that  means 
that  in  striking  the  balance  you  say  don't  revoke,  but  it  seems  to  me 
that  society  should  be  able  to  balance  these  interests  in  this  way  and  I 
am  suggesting  that  this  subcommittee  give  consideration  to  altering 
its  posture  at  this  time. 

Some  of  the  other  suggestions  that  I  have  is  that  under  section 
4218(c),  when  the  parolee  is  informed  of  his  rights,  I  think  he 
should  be  informed  that  he  not  only  has  a  right  to  contest  the  fact  of 
the  violation  but  he  may  also  contest  any  potential  disposition  and  he 
should  have  counsel  to  assist  him  in  that. 

It  may  very  well  be  in  a  lot  of  these  cases,  and  experience  has  been 
in  most  cases,  parolees  accused  of  violating  their  paroles  will  admit 
the  violation.  I  think  that  should  not  be  the  end  of  the  ball  game. 

I  think  that  the  parolee  should  be  informed  clearly  that  he  has  a 
right  to  counsel  and  can  contest  the  disposition,  particularly  in  a 
case  of  a  noncriminal  violation  where  incarceration  has  been  ruled 
out  as  the  bill  presently  stands. 

He  should  be  given  an  opportunity  to  be  heard  with  counsel  on  what 
should  be  the  disposition  in  his  case. 

I  have  mentioned  the  fact  that  I  believe  the  discovery  provisions 
should  be  broadened  to  include  not  only  the  facts  surrounding  the  al- 
leged violation  but  also  the  history  of  the  parolee  so  that  his  lawyer 
can  assist  in  the  dispositional  area. 

The  right  to  counsel  provisions  give  me  a  little  trouble  because  I 
see  perhaps  a  loophole  that  perhaps  was  overlooked.  Section  4218(d) 
(2)  would  provide  for  representation  of  counsel  under  the  prvisions  of 
the  Criminal  Justice  Act,  18  USC  section  3006A,  and  the  conforming 
amendments  in  section  102(b)  (2)  would  simply  just  change  the  lan- 
guage around  a  little  bit  and  make  those  appointments  under  subsec- 
tion ( g)  of  the  Criminal  Justice  Act. 

Subsection  (g)  as  I  read  it  provides  only  for  discretionary  appoint- 
ments of  counsel  where  someone  is  facing  parole  revocation  and  that 
seems  to  me  to  be  inconsistent  with  the  entire  tenor  of  this  entire  piece 
of  proposed  legislation.  I  would  suggest  that  subsection  (g)  also  be 
amended  by  conforming  amendments  to  provide  for  mandatory  ap- 
pointment of  counsel  for  indigent  parolees  who  request  it  in  this 
system.  - 

It  seems  to  me  totally  inconsistent  to  make  the  thing  discretionary ; 
I  think  it  is  vital.  I  would  submit  that  it  is  constitutionally  required 
and  therefore  should  be  mandatory  and  not  discretionary. 

This  is  going  to  pose  a  practical  problem  and  there  are  not  that 
many  lawyers  in  the  world  who  are  available  and  willing  and  have  the 
ex])ertise  to  operate  in  this  area. 

One  of  the  suggestions  that  I  would  have  to  provide  counsel  in  this 
area  is  something  I  am  very  familiar  with  since  I  am  in  charge  of  such 
a  program  and  that  would  be  to  legislatively  recognize  the  right  of  law 
school  clinical  programs  to  provide  law  students  as  counsel  where  they 
are  available  in  a  particular  State  and  a  particular  locality  at  parole 
revocation  hearings,  both  Federal  proceedings  under  this  legislation 
and  also  potentially  under  LE  AA  in  the  States. 

Also,  I  think  there  should  be  recognition  that  this  may  very  well 
be  a  field  that  is  ripe  for  development  for  para-legal  personnel  other 
than  lawyers  and  law  students  and  that  trained  laymen  who  cannot 
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practice  otherwise  could  be  trained  to  do  an  adequate  job  in  the  cor- 
rectional field  of  representing  parolees  at  parole  granting  and  rev- 
ocation hearings. 

So  I  suggest  that  the  subcommittee  might  give  some  consideration 
to  including  these  and  recognizing  these  legislatively. 

The  point  I  made  earlier  is  I  think  the  bill  should  be  amended  to 
specify  that  the  parolee  has  a  right  to  compel  witnesses  at  govern- 
ment expense  if  he  is  indigent,  and  the  standard  of  proof  I  have  al- 
ready mentioned. 

I  have  also  previously  discussed  my  problems  with  the  administra- 
tive appeal.  It  seems  to  me  that  the  administrative  appeal  does  not 
say  whether  the  administrative  appeal  is  supposed  to  be  a  hearing  de 
novo  or  whether  additional  evidence  can  be  presented  at  that  hearing. 

It  is  not  clear,  either,  from  the  legislation  that  an  attorney  will  be 
allowed  to  appear  and  argue  on  behalf  of  the  parolee. 

The  bill  says  that  the  parolee  can  consult  with  an  attorney  or  any 
other  person  concerning  an  appeal  but  that  sounds  to  me  like  he  can 
talk  to  him  beforehand  but  you  have  to  go  into  a  hearing,  if  such 
is  held,  on  your  own  and  I  think  that  should  be  clarified. 

It  is  also  not  clear  what  exactly  the  authority  of  the  Parole  Board  is 
at  the  administrative  review.  Are  they  to  uphold  the  original  hearing 
if  it  is  supported  by  substantial  evidence  or  can  they  override  a  finding 
of  fact  by  the  first  hearing  ? 

Can  they  alter  the  disposition  ? 

Do  they  have  that  authority  ? 

Finally,  I  don't  see  any  provision  that  would  clearly  inform  the 
parolee  of  his  right  to  appeal  and  would  define  just  what  he  has  to 
do  to  perfect  that  appeal. 

I  believe  that  these  are  important,  particularly  where  you  are  deal- 
ing with  liberty  and  you  are  dealing  with  people  who  are  not  neces- 
sarily the  most  intelligent  and  most  articulate  people  in  our  society. 

With  respect  to  judicial  review,  as  I  have  already  mentioned,  I 
think  it  is  not  wise  to  say  that  you  can  seek  judicial  review  by  any  of 
the  methods  that  are  available  right  now. 

That,  I  think,  might  run  into  a  lot  of  cases  being  hung  up  on  proce- 
dural points  where  someone  would  file  a  certiorari  or  a  prohibition 
action  and  the  government  says,  "No,  you  should  be  seeking  mandamus 
in  this  instance  and  the  case  will  be  dismissed  on  that  basis  and  you  will 
have  to  come  back." 

It  would  seem  to  me  if  you  simply  created  a  new  jurisdictional  ve- 
hicle that  I  would  call  a  "petition  to  review"  the  actions  of  the  Parole 
Board  and  give  the  courts  authority  to  review  the  issues  that  you  have 
set  forth  in  subsection  (c)  of  4221,  that  you  accomplish  that  purpose 
and  you  eliminate  some  procedural  problems  in  the  courts. 

That  basically  covers  my  presentation  on  the  Federal  aspects  of 
H.R.  13118. 

I  do  have  some  comments  with  respect  to  the  proposed  LEAA  ap- 
proach that  I  would  like  to  mention  unless  members  of  the  committee 
or  counsel  have  some  questions. 

Mr.  ICastenmeier.  Proceed. 

Mr.  Cohen.  I  am  very  much  in  favor  of  this  approach  because  of 
some  of  the  problems  I  have  had  in  trying  to  urge  parole  boards  in  the 
State  systems  to  either  on  their  own  or  through  judicial  action  grant 
procedural  protections  at  State  parole  revocation  hearings. 
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I  think  hearings  have  been  frustrated  largely  because  of  feelings 
that  it  is  not  necessary  that  they  do  it,  that  they  will  only  go  so  far  as 
the  court  tells  them  to  do.  There  is  no  real  recognition  of  the  impor- 
tance of  parole  revocation  as  a  potential  rehabilitative  tool  nor  the 
need  to  eliminate  the  arbitrariness  in  the  parole  revocation  proceeding, 
because  if  they  don't  provide  these  protections  they  may  have  well  been 
harming  themselves  and  the  State  in  the  long  run. 

The  vehicle  that  would  condition  Federal  grants  to  States  for  cor- 
rectional systems  in  general  upon  the  States  granting  these  kinds  of 
protections  I  think  is  a  sound  one. 

Also,  I  think  that  to  encourage  the  States  to  do  this  the  Federal 
Government  is  going  to  have  to  fund  at  least  initially  some  of  the 
programs  involved,  particularly  providing  for  legal  counsel  at  these 
hearings,  to  provide  funds  for  States  to  increase  their  public  defender 
programs,  for  example,  to  include  representation  at  parole  revocation 
hearings,  to  provide  methods  of  recording  the  hearings  in  the  States. 

I  think  the  States  are  going  to  need  some  help  in  these  areas  to  get 
things  going  and  I  think  this  is  an  appropriate  vehicle.  However,  I 
would  quarrel  with  the  limits  of  the  minimum  standards  that  you 
are  setting. 

It  seems  to  me  that  you  can  go  further  because  it  is  essential,  and  in 
addition  to  the  minimum  standards  that  you  have  already  set  forth 
under  subsection  (E)  of  the  proposed  section  3750b (10),  I  think  you 
should  specify  more  than  just  a  hearing. 

I  think  you  should  specify  a  hearing  at  which  the  parolee  would  be 
granted  the  right  to  confront  and  cross-examine  his  witnesses,  that  it 
be  a  local  hearing  as  much  as  possible,  that  the  parolee  not  only  have 
the  right  to  compulsory  process  but  that  that  be  at  State  expense  for  in- 
digents and  that  express  written  notice  of  the  charges  against  the 
parolee  be  afforded. 

That  is  an  absolute  essential  of  due  process. 

Finally,  I  think  you  should  not  merely  specify  representation  of  the 
parolee  by  counsel,  but  you  should  also  specify  provision  for  appoint- 
ing counsel  for  indigents  since  that  would  clearly  be  constitutionally 
required  under  equal  protection. 

Many  cases  have  held  that  you  don't  have  to  allow  counsel  but  if  you 
allow  anyone  to  bring  in  his  own  counsel  you  clearly  under  equal 
protection  have  to  provide  indigent  parolees'  c-ounsel. 

You  should  insist  on  opportunity  for  judicial  review  in  the  State 
courts.  The  Federal  government  has  a  peculiar  interest  in  this  because 
right  now  many  States  provide  no  method  of  State  judicial  review. 
This  results  in  an  increased  burden  on  the  Federal  courts  because  if 
you  cannot  raise  a  constitutional  objection  to  the  procedures  at  a  State 
hearing,  then  you  have  no  choice  but  to  file  a  Federal  habeas  corpus 
petition  and  it  seems  to  me  an  unnecessary  use  of  Federal  machinery. 

If  the  States  provide  this  kind  of  review,  again,  it  would  eliminate  a 
lot  of  drain  on  potentially  scarce  and  overburdened  Federal  judicial 
resources  and  I  therefore' think  that  the  Federal  government  should 
encourage  as  much  as  possible  States  to  review  their  own  cases  and 
decisions  on  parole  in  State  schemes. 

With  these  suggestions,  I  would  submit  that  this  bill  is  a  verv  far- 
reaching  and  exciting  piece  of  legislation  and  I  certainly  would  like  to 
see  it  enacted. 
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That  is  all,  unless  there  are  any  other  questions. 

Mr.  Kastenmeier.  Thank  you,  Professor  Cohen,  for  a  very,  very 
helpful  review  of  those  aspects  of  the  bill  particularly  relating  to 
revocation. 

I  would  say  that  we  probably  will  have  other  recommendations  in 
due  course,  and  while  I  think  what  you  have  presented  today  repre- 
sents certain  ideals,  I  am  not  sure  that  we  are  close  to  achieving  all  that 
you  recommend  to  us. 

We  hope  that,  taken  as  a  totality,  the  bill  can  be  adopted  and  will 
represent  a  major  step  forward,  I  don't  know  that  it  can  presume  to 
solve  all  the  goals  that  some  might  read  into  a  progressive  procedural 
system  in  the  future.  In  any  event,  you  have  raised  some  very  specific 
recommendations  and  we  are  grateful  for  them. 

I  yield  to  the  gentleman  from  Pennsylvania. 

Mr.  BiESTER.  I  thank  the  Chairman. 

I  also  thank  the  witness.  Most  of  the  specific  questions  I  had  I  think 
the  witness  has  already  answered  but  I  think  that  it  is  useful  to 
apply  this  standard  of  balancing  interests  throughout  this  entire  dis- 
cussion rather  than  the  various  conceptions  used  by  courts  in  the  past — 
the  grace  theory,  the  contract  theory,  and  so  forth. 

I  am  a  little  concerned  that  if  we  go  too  far  with  respect  to  proce- 
dural safeguards  in  the  revocation  situation  without  recognizing  the 
complexity  and  difficulty  involved  in  parole  revocation,  boards  may  be 
more  reluctant  to  grant  parole  in  the  first  place  in  questionable  cases. 
We  also  must  attempt  to  balance  the  interests  of  society  which  the 
board  must  be  concerned  with. 

While  I  recognize  the  need  for  guaranteeing  these  fundamental 
rights,  I  am  a  little  concerned  that  the  profusion  of  steps  which  may 
be  involved  here  and  the  complexity  they  entail  may  inhibit  some  good 
chances  which  otherwise  might  be  taken  on  parole. 

Mr.  Cohen.  If  I  might  comment  on  that,  that  argument  has  been 
raised  in  many  of  the  court  cases. 

iSIr.  BiESTER.  I  am  not  raising  it  as  an  argument.  I  am  raising  it  as  a 
question. 

Mr.  CoHEx.  There  is  a  case  that  I  am  familiar  with  that  I  have  cited 
called  Goolshy  v.  Gagnon^  where  the  district  court  in  Wisconsin,  faced 
with  that  argument  and  question,  simply  held  that  the  State  had  not 
come  forward  to  demonstrate  that  that  was  in  fact  true,  that  providing 
procedural  protections  would  in  any  way  decrease  the  number  of 
people  who  were  actually  afforded  parole. 

I  think  correctional  people  are  beginning  to  realize,  and  by  that  I 
mean  parole  boards  and  prison  wardens,  that  it  is  as  important  to 
them  to  get  people  out  of  prison  at  the  earliest  possible  time. 

The  overriding  factors  of  economy  as  well  as  the  tensions  we  ha_ve 
seen  in  prisons  seem  to  me  to  be  much  greater  factors  than  worrying 
about  whether  they  are  going  to  be  able  to  revoke  somebody's  parole  at 
a  later  point. 

Secondly,  the  Federal  government  has  had  pretty  good  experience 
with  affording  procedural  protections.  I  think  a  significant  amount  of 
procedural  protection  is  afforded  right  now  and  I  have  never  seen 
any  studies  that  indicate  that  factor  was  causing  the  Federal  Parole 
Board  to  be  reluctant  to  grant  parole. 
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I  can  appreciate  your  concern  about  that  but  I  think  there  are  fac- 
tors existing  that  indicate  that  is  not  likely  to  occur.  Of  course,  one 
vehicle  to  prevent  that  from  occurring  would  be  to  adopt  sections  4204 
and  4205  of  the  present  proposals,  which  would  put  a  lot  of  emphasis 
on  granting  parole  at  early  times  and  create  a  presumption  that  a  per- 
son was  eligible  for  parole  at  that  first  eligibility  date  unless  the  Board 
showed  specific  reasons  that  he  is  likely  to  either  not  comply  with  the 
conditions  or  would  be  a  dangerous  person.  That  would  set  a  policy  by 
Congress  that  'we  don't  want  you  to  deny  parole  simply  because  of  a 
feeling  you  are  not  going  to  be  able  to  revoke  it  later  on  or  it  is  going 
to  be  too  difficult.' 

So,  I  would  suggest  that  perhaps  it  is  not  as  strong  a  reality  as  peo- 
ple might  tend  to  think. 

Mr.  BiESTER.  I  think  all  the  other  questions  I  had  were  pretty  well 
covered  in  the  course  of  your  testimony  and  were  clarified  somewhat 
by  the  last  part  of  your  testimony. 

I  just  would  like  to  thank  you  for  not  only  your  testimony  here  but 
for  the  work  you  are  engaged  in  in  Colorado. 

I  was  in  Denver  a  few  months  ago  and  while  I  am  not  thoroughly 
familiar  with  the  work  I  have  reason  to  believe  that  it  is  a  very  fine 
example  of  what  our  institutions  can  do  if  they  stretch  themselves  a 
little  bit  into  additional  work. 
Mr.  CoHEN".  Thank  you  very  much. 

I  appreciate  the  opportunity  to  appear  before  the  subcommittee. 
Mr.  Kastenmeier.  Does  counsel  have  a  question  ? 
Mr.  Eglit.  Yes,  a  brief  one. 

In  your  article  which  appears  in  42  University  of  Colorado  Law 
Eeview  [See  Appendix  12J  you  make  the  point  that  the  State  has  a 
very  real  interest  in  the  parole  revocation  proceedings  in  terms  of  the 
fact  that  it  may  well  cost  more  to  reincarcerate  a  man  and  maintain 
him  in  prison  than  it  would  cost  to  provide  the  due  process  elements  for 
the  revocation  hearing  which  may  well  result  in  his  not  being  reincar- 
cerated. Would  you  like  to  expand  on  that  ? 

Mr.  Cohen.  I  think  that  many  studies  that  have  been  done,  and  I 
believe  I  cited  some  in  my  article,  definitely  indicate  that  it  is,  in  terms 
of  dollar  cost,  a  lot  cheaper  to  attempt  to  rehabilitate  someone  in  the 
community  even  if  he  is  in  a  half-way  house,  for  example,  than  it  is 
to  keep  him  in  a  prison  where  you  are  spending  a  tremendous  amount 
of  funds  right  now  simply  on  guarding  him  and  not  on  rehabilitating 
him. 

If  you  can  maintain  him  in  a  community,  you  can  put  that  kind  of 
money  into  rehabilitation  and  you  are  also  paying  a  lot  less  for  ma- 
chinery, guns,  concrete,  those  kinds  of  things. 

You  know,  since  we  are  in  a  society  that  does  not  have,  I  think  we 
finally  realize,  an  unlimited  amount  of  money  and  yet  we  do  have 
human  beings  we  have  to  get  back  into  society,  it  seems  to  be  an- 
other reason  for  encouraging  you  to  resort  to  parole  and  also  for 
discouraging  arbitrary  revocation  of  parole,  to  satisfy  ourselves  that 
no  one  is  going  back  to  prison  unless  there  is  a  substantial  basis  for 
it  and  that  that  substantial  basis  is  determined  by  a  proceeding  that 
we  are  certain  is  fair.  That  is  why  I  believe  the  age-old  concept  of  due 
process  that  has  been  applied  in  the  past  to  almost  any  proceeding  of 
any  kind  certainly  should  in  1972  be  applied  to  parole  revocation. 
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Mr.  Kastenmeier.  Thank  you  very  much,  Professor  Cohen. 

Mr.  Cohen.  Thank  you. 

Mr.  Kastenmeier.  The  chair  would  like  to  call  Professor  Herman 
Schwartz  of  the  State  University  of  New  York,  the  School  of  Law 
at  Buffalo.  Professor  Schwartz  of  course  in  the  past  has  been  of  great 
help  to  this  subcommittee.  Since  that  time  many  things  have  happened, 
including  Attica,  with  which  he  has  been  involved. 

We  are  very  pleased  to  welcome  back  Professor  Schwartz,  who  comes 
here  today  to  speak  on  his  behalf,  and  to  speak  as  well  on  behalf  of 
the  American  Civil  Liberties  Union,  on  certain  aspects  of  parole. 
Your  prepared  statement  will  be  included  in  the  record,  without 
objection. 

(Professor  Schwartz's  prepared  statement  appears  at  p.  725.) 

TESTIMONY  OF  PROFESSOR  HERMAN  SCHWARTZ,  STATE  UNIVER- 
SITY OF  NEW  YORK,  SCHOOL  OF  LAW,  AT  BUFFALO;  AMERICAN 
CIVIL  LIBERTIES  UNION 

Mr.  Schwartz.  Thank  you,  Mr.  Chairman. 

I  am  not  an  expert  on  parole  in  the  way  that  Professor  Cohen  ob- 
viously is,  so  the  comments  that  I  make  on  this  bill  will  be  those  of 
somebody  who  has  dealt  with  many  prison  inmates  who  have  raised 
specific  problems  about  the  Federal  and  State  parole  processes. 

Let  me  first  thank  the  subcommittee  for  its  invitation.  I  had  an- 
other appearance  before  this  committee  where  I  think  I  made  the  point 
tha  despite  my  lack  of  expertness  I  knew  enough  to  know  that  parole 
was  in  many  ways  the  heart  of  the  whole  correctional  system.  The 
question  of  liberty,  which  is  what  parole  is  all  about,  and  the  discretion 
involved  in  the  parole  grant  and  revocation  decisions,  affect  everything 
in  the  correctional  system.  The  minute  the  man  is  convicted  he  starts 
thinking  right  away  about  his  parole  date.  The  warden  knows  this, 
the  parole  board  knows  this,  everybody,  including  investigators,  the 
FBI  and  everyone  else  in  the  picture,  know  this.  Consequently,  what 
happens  at  that  parole  hearing,  the  man's  chance  for  freedom,  domi- 
nates his  whole  thinking  and  everybody  else's. 

Unfortunately,  despite  the  importance  of  this  institution  and  this 
fact  of  prison  life,  the  parole  boards  and  the  operations  of  our  parole 
systems  leave  so  much  to  be  desired  that  there  are  serious  questions  as 
to  whether  parole  is  a  good  thing  to  have  at  all.  By  that  I  mean  not 
so  much  whether  people  should  be  released  early — I  have  no  doubts 
about  that  because  our  sentences  are  terribly  long,  much  too  long — but 
rather  whether  the  kind  of  discretion  that  is  involved  in  the  parole 
grant  process  can  be  lodged  in  any  group. 

Certainly  a  group  like  the  parole  board  which,  for  example,  on  the 
Federal  level  handles  I  think  something  like  12,000  parole  hearings 
annually,  as  well  as  many,  many  revocations,  and  all  their  other  prob- 
lems, may  well  have  more  business  than  any  entity  can  properly 
handle. 

I  am  not  sure  that  we  would  not  be  better  off  having  simply  a 
system  of  what  is  called  "mandatory  release"  in  the  Federal  system, 
and  called  "conditional  release"  in  other  systems.  There,  the  sentence 
is  cut  down  by  good  time  and  there  is  very  little  discretion  involved 
in  the  grant  or  denial.  I  think  the  least  that  would  do  is  to  eliminate 
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an  enormous  amount  of  bitterness  and  perhaps  a  great  many  impos- 
sible administrative  tasks.  But  that  is  not,  I  think,  what  is  before  this 
committee  today. 

There  is  a  bill  here  which  tries  to  make  certain  reforms  in  the  parole 
process.  This  bill  goes  so  far  beyond  anything  that  we  have  anywhere 
today  that  even  if  there  were  no  changes  and  none  of  the  suggestions 
which  the  various  witnesses  in  their  wisdom  are  suggesting,  it  would 
represent  an  enormous  improvement  over  what  we  have. 

Now  for  lots  of  reasons  I  am  not  really  going  to  argue  or  discuss 
the  merits  of  some  of  the  basic  questions  involved  in  parole.  I  think  the 
bill  reflects  a  point  of  view  which  I  share  on  many  of  these  matters  so 
my  comments  will  be  more  in  the  nature  of,  if  not  technical,  certainly 
trying  to  make  sure  that  what  the  bill  seeks  to  do  it  does  in  fact  do. 
First,  the  problem  of  reasons  for  denial.  I  think  that  few  people 
will  doubt  that  few  aspects  of  the  parole  system  are  more  troublesome 
than  the  failure  of  the  Parole  Board  to  give  reasons  for  denial.  I  spoke 
to  a  woman  last  night  in  Illinois  whose  husband  had  been  denied 
parole.  He  has  a  family  and  an  unblemished  prison  record.  The  judge 
has,  I  think,  indicated  that  he  would  not  oppose  parole  and  he  has 
been  turned  down.  By  the  way,  he  had  an  (a)  (2)  sentence  which  I  will 
comment  on  later. 

He  has  been  denied  parole,  and  he  has  just  no  idea  of  why.  She  has 
no  idea  of  what  to  do.  She  has  no  idea  of  what  he  must  do  in  order  to 
obtain  parole  except  she  believes  that  because  he  has  an  Italian  name 
and  because  the  case  involved  hijacking,  there  is  an  unwritten  policy 
that  anybody  with  an  Italian  name  may  be  involved  in  organized 
crime  and  therefore  he  does  not  get  paroled. 

Well,  I  don't  know  whether  she  is  right  or  wrong.  I  will  comment 
a  little  more  on  those  unwritten  policies  later.  I  said  to  her,  "Did  they 
give  you  any  reason?"  She  said,  "Oh,  absolutely  not.  I  have  no  idea  of 
the  reasons."  Now  this  certainly  can  further  no  possible  valid  goal  of 
any  kind  of  rational  system.  This  is  the  rule,  not  the  exception.  There 
are  only  about  three  or  four  States  which  require  a  parole  board  to 
give  reasons.  It  is  reported  that  the  Federal  Board  of  Parole  will 
start  doing  this.  I  think  that  is  a  hopeful  sign  but  the  real  question 
will  then  be  how  illuminating  will  these  reasons  be. 

We  can  all  see  very  easily  a  boilerplate  letter  that  goes  out  to  the 
applicant  for  parole  setting  out  the  statutory  requirements  for  grant- 
ing parole — that  the  release  is  compatible  with  the  safety  of  society 
and  that  the  parolee  will  abide  by  the  law.  And  the  reason  that  is  given 
for  the  denial  is  simply  that,  "It  is  our  judgment  that  you  will  not 
abide  by  the  law."  Period.  And  of  course  that  is  of  no  value 
whatsoever. 

The  bill  seeks  to  meet  this  problem  in  sections  4210(e)  (2)  and  4206, 
by  requiring  a  statement  of  the  specific  section  4206  factor  that  mili- 
tated against  the  parole.  Incidentally,  I  take  it  that  reasons  are  not 
required  where  parole  is  granted;  the  bill  is  not  that  clear,  but  ob- 
viously that  is  not  an  issue  of  consequence. 

I  don't  think  that  the  way  the  bill  tries  to  meet  the  reasons  issue  is 
wholly  successful.  I  may  be  overly  suspicious  but  my  own  rather 
limited  study  of  parole  boards,  including  the  Federal  Board  of  Parole, 
indicates  that  like  most  bureaucracies  they  have  no  particular  interest 
in  disclosing  anything  more  than  the  barest  minimum  statutorily  re- 
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quired.  The  frustrating  experience  with  the  Freedom  of  Information 
Act,  where  Congress  itself  mandated  the  disclosure  of  certain  infor- 
mation, indicates  that  even  where  statutorily  required  to  open  up. 
administrative  agencies  resist  disclosure. 

I  don't  think  the  bill  succeeds  in  maximizing  that  disclosure.  The 
purpose  of  giving  reasons  are:  (1)  to  guide  the  prisoner  in  how  to 
improve  himself;  (2)  to  promote  honesty  and  openness  in  decision- 
making; and  (3)  to  facilitate  judicial  review.  All  these  can  be  easily 
evaded  by  simply  stating  the  factor  in  paragraph  1  of  section  4206 ;  to 
wit,  "the  prisoner's  ability  and  readiness  to  assume  obligations  and 
undertake  responsibilities,"  and  the  Board's  conclusion — "he  lacks  this 
ability  or  readiness." 

Now  I  realize  that  no  statutory  scheme  can  be  perfect  but  if  we  do 
try  to  further  the  three  purposes  described  I  think  we  have  to  require 
a  statement  of  the  factual  predicate  for  that  conclusion.  More  spe- 
cifically, I  think  the  Board  has  to  indicate  what  in  the  prisoner's  own 
background  disqualifies  him  for  parole  under  a  particular  section  4206 
factor. 

In  other  words,  it  has  to  particularize  not  only  with  respect  to  the 
reason,  although  that  is  an  essential  part  of  it,  but  with  respect  to  that 
individual,  why  he  does  not  fulfill  that  particular  statutory  require- 
ment. I  think  only  in  this  way  can  the  goal  of  individualized  con- 
sideration and  full  disclosure  be  achieved,  and  that,  after  all,  is  sup- 
posed to  be  the  purpose. 

It  might  be  well,  also,  to  require  the  Board  to  advise  the  prisoner  of 
the  kinds  of  changes  he  must  make  in  order  to  improve  his  chances  and 
this,  I  think,  can  partly  be  done  by  working  with  his  caseworker.  The 
problem  is,  as  I  understand  it  today — I  didn't  mention  this  in  my 
testimony  but  it  occurs  to  me  that  it  is  something  that  should  be  con- 
sidered— that  the  caseworker  really  has  very  little  to  do  with  the 
Parole  Board's  decision.  Indeed,  the  caseworker  often  is  a  mere  spec- 
tator at  the  hearing  and  has  very  little  to  do  with  the  Board.  It  seems 
to  me  that  such  counseling  is  necessary  so  that  people  can  be  helped 
in  trying  to  make  parole,  and  the  prisoner  will  not  be  merely  trying 
to  con  the  Parole  Board,  which  is  essentially  what  we  have  today. 

Inmates  talk  to  each  other  all  the  time  about  "what  do  you  have  to 
tell  them  in  order  to  get  a  parole."  We  should  not  encourage  "conning" 
in  the  good  sense,  namely,  actually  trying  to  do  that  which  the  Parole 
Board  thinks  ought  to  be  done. 

Now,  there  may  be  a  perhaps  naive  and  unreal  hopefulness  about 
this.  We  all  really  know  that  one  of  the  major  reasons  for  denial  of 
parole  is  the  Board's  belief  that  the  seriousness  of  the  crime  warrants 
confinement  beyond  the  judicially  set  minimum.  The  bill,  however, 
does  not  include  such  a  consideration,  at  least  as  I  read  it,  and  I  think 
rightly.  I  think  what  the  minimum  should  be  should  be  left  to  the 
judge  because  that  is  his  business.  The  minimum  traditionally  reflects 
the  community's  view  of  how  serious  the  crime  is — how  much  time 
must  the  person  spend  behind  bars  to  satisfy  the  community's  sense 
of  the  importance  of  the  crime,  its  sense  of  vengeance,  if  you  will,  or 
whatever  is  involved  in  the  community's  belief  that  the  man  must 
serve  a  minimum  period  of  time.  The  only  person  who  really  has  the 
right  to  state  that  is  the  judge  and  the  statutes  give  him  that  power. 
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I  think  that  the  Board  should  not  therefore  be  in  the  position,  in 
effect,  of  retrying  the  case,  which  is  what  frequently  happens.  I  have 
seen  an  occasional  record  of  the  hearing  in  cases  in  which  I  was 
involved,  and  the  Board  members  often  ask  "why  did  you  do  this" 
and  "what  did  you  do"  and  "did  you  have  any  help"  and  the  like. 
Some  of  this,  I  think,  is  quite  appropriate  for  very  often  the  par- 
ticular charge  that  the  man  has  on  his  record  does  not  reflect  what 
he  did.  There  may  have  been  plea  bargaining  and  the  like,  but  that 
can  easily  be  found  out  from  the  probationary  report.  The  actual 
business  of  retrying  the  case  is  not  the  Parole  Board's  job. 

Mr.  Kastenmeier.  In  this  connection,  however,  one  witness  re- 
ferred to  the  present  system  as  a  deferred  sentence  system  and  that 
we  are,  in  a  sense,  kidding  ourselves  if  we  think  of  it  in  a  different 
sense.  As  a  result,  the  original  sentence  and  the  Parole  Board's  action 
both  serve  the  sense  of  justice. 

One — parole— might  in  fact  be  geared  to  the  other — the  sentence, 
and  one  might  need  to  know  what  the  sentencing  judge  had  in  mind. 
This  seems  to  run  somewhat  counter  to  the  notion  that  the  crime  and 
the  original  sentence  perhaps  ought  to  be  deemed  unrelated  to  the 
Parole  Board's  considerations. 

Mr.  Schwartz.  I  am  :familiar  with  that  approach.  We  have  it  in 
New  York,  where  for  certain  relatively  serious  felonies  the  judge  is 
discouraged  from  sentencing  the  minimum,  discouraged  by  the  very 
effective  device  of  having  to  state  his  reasons. 

Since  judges  have  a  great  deal  of  trouble  in  specifying  the  reasons 
why  they  set  a  minimum  sentence,  they  don't  do  it  and  it  is  turned 
over  to  the  parole  board. 

I  must  confess  I  am  not  one  of  the  fans  of  this  kind  of  an  approach. 
I  have  litigated  some  cases  involving  this.  There  is  no  right  to  counsel 
at  these  things.  One  could  change  that,  of  course,  bvit  there  is  not  any 
indication — and  I  don't  get  the  impression — that  the  parole  board  is 
doing  what  it  can. 

I  had  a  parole  board  member  on  the  stand  in  one  of  these  cases 
and  I  asked  him  what  factors  he  takes  into  consideration,  and  if  I 
may  say  so,  I  got  the  most  vague  talk  about,  "Well,  we  are  not  really 
interested  so  much  in  factors,  we  are  interested  in  the  encounter,  how 
he  reacts  to  us." 

I  said,  "Well,  what  do  you  look  for?"  He  said,  "Those  things  which 
in  our  experience  indicate  to  us  that  he  should  serve  a  certain  amount 
of  time." 

I  said,  "What  are  those  factors  ?" 

"Well,  I  have  been  in  this  business  for  20  years,  and  it  is  very 
difficult  to  specify  things  like  that." 

I  could  not  do  a  thing  with  him  and  the  judge  could  not  either.  I 
said  to  him,  "Well,  what  kinds  of  questions  do  you  ask?" 

He  said,  "Well,  we  are  really  not  interested  so  much  in  the  questions 
or  the  answers,  we  are  interested  in  the  nature  of  the  encounter,  how 
he  reacts." 

I  had  a  client  who  spoke  no  English  whatsoever  and  I  was  trying 
to  figure  out  a  way  that  this  man  in  particular  should  be  allowed 
counsel  because  despite  an  interpreter  he  could  not  really  set  forth 
his  position. 


95-263   O  -  73  -  pt.    7A 


298 

So,  I  don't  really  believe  that  there  is  much  to  be  gained  by  this 
deferred  sentencing.  I  think  the  whole  notion  of  indeterminant  sen- 
tences and  making  everything  discretionary,  or  introducing  as  much 
discretion  as  possible,  is  a  failure.  We  have  given  the  parole  boards 
power  to  exercise  untrammeled  and  arbitrary  power  over  people's 
lives  and  this  is  not  a  good  thing.  So  that  I  would  not  encourage 
deferred  sentencing. 

That  is  a  rather  long  answer  with  a  good  deal  of  digression,  but 
it  may  explain  a  little  bit  of  the  vehemence  behind  the  answer. 

Mr.  Kastenmeier.  The  reason  I  raise  this  is  that  there  does  seem 
to  be  some  ambiguity,  if  not  ambivalence,  in  the  approach  of  more 
progressive  thinkers  on  parole  whom  we  have  had  recently  before 
the  subcommittee,  in  terms  of  what  parole  is. 

We  know  what  it  is  not  or  ought  not  to  be — that  is  to  say,  the 
grace  of  the  sovereign.  It  is  not  that  any  more,  and  it  is  not  neces- 
sarily the  old  contract  system  that  we  used  to  have,  and  perhaps  it 
should  not  be  the  medical  model  that  some  referred  to,  but  what  in 
fact  is  it  and  what  is  the  relationship  to  the  original  sentence  and  the 
role  that  the  board  plays  in  this  respect?  I  raise  these  questions  be- 
cause there  has  been,  as  I  say,  if  not  more  than  one  view  expressed, 
at  least  some  ambiguity  about  it.  I  ask  you  for  clarification  of  your 
own  view. 

Mr.  Schwartz.  Well,  I  think  it  is  fair  to  say  that  the  whole  con- 
cept of  parole  is  something  that  is  in  a  great  deal  of  confusion.  The 
original  notion  that  people  should  be  let  out  earlier  under  some  kind 
of  supervision  is  probably  a  very  good  one  and  it  certainly  makes 
some  sense. 

The  problem  is  putting  that  into  practice.  The  experience  of  many 
of  us  with  the  parole  system  has  so  offended  us  by  the  combination 
of  hypocrisy  and  arbitrariness,  that  we  want  to  cut  down  the  parole 
board's  discretion  as  much  as  possible. 

The  notion,  for  example,  that  the  parole  board  acts  primarily  in  the 
inmate's  interest,  which  appears  in  so  many  cases,  is  one  which  many  of 
us  have  a  great  deal  of  difficulty  in  accepting,  certainly  as  parole  is 
practiced.  That  includes  the  whole  structure  of  the  parole  system, 
such  as  who  appoints  the  boards,  who  influences  the  decisions  and  the 
like. 

One  could  redo  the  system  entirely  and  I  think  the  bill  represents 
a  very  noble  effort  to  try  to  do  that.  Maybe  a  parole  system  patterned 
on  this  kind  of  bill  would  be  able  to  do  what  the  original  conception  of 
parole  was  intended  to  do,  which  was  to  release  people  for  supervision 
and  for  learning  how  to  live  in  a  free  society  with  help,  which  really  is 
what  I  think  parole  is  supposed  to  do. 

I  would  try  to  limit  the  areas  of  discretion  as  much  as  possible  be- 
cause of  the  feeling  that  human  institutions,  no  matter  how  well-con- 
ceived at  the  beginning,  inevitably  deteriorate. 

Let  me  turn  to  something  which  I  think  bears  on  this.  Another  cause 
for  concern  is  something  that  Dr.  Willard  Gaylin  will  speak  to  with 
more  authority  than  I,  and  that  is  that  the  Board  quietly  follows  cer- 
tain policies. 

For  example,  we  have  been  told,  and  have  had  this  verified  to  some 
extent,  that  there  were  people  denied  parole  and  who  cannot  get  parole, 
regardless  of  individual  circumstances,  because  of  certain  overall 
policies. 
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Now,  some  of  these  policies  may  be  sound,  I  don't  know.  But  I  think 
these  policies  ought  to  be  on  the  table.  I  think  they  ought  to  be  made 
clear. 

I  don't  know  how  this  can  be  done,  but  I  think  the  bill  should  make 
an  effort  to  smoke  out  these  policies.  Perhaps  there  ought  to  be  a  provi- 
sion for  a  formal  rulemaking  proceeding  in  any  place  where  the  Board 
specifically  adopts  such  policies.  Provisions  for  much  better  record- 
keeping, statistical  data,  and  statements  of  reasons  might  do  some 
good  in  trying  to  smoke  out  these  policies  which  the  Parole  Board 
claims  that  it  does  not  follow  when  it  talks  about  individualized  treat- 
ment and  the  like. 

The  third  area  that  I  found  very,  very  troubling  is  the  (a)  (2)  sen- 
tence that  you  may  or  may  not  be  familiar  with.  The  bill  has  such  in 
section  4222(a)  (2)  and  it  is  a  device  for  what  the  chairman  has  re- 
ferred to  as,  in  effect,  a  deferred  minimum  sentencing.  The  judge  de- 
cides that  there  will  be  no  minimum  and  that  the  Parole  Board  will 
have  the  power  to  release  the  man  immediately  or  whenever  it  wants 
to.  Very  often  the  judge  thinks  that  he  is  giving  the  defendant  a  break. 
This  often  happens,  for  example,  with  war  resistors  and  with  first 
offenders. 

Now,  I  don't  know  whether  the  judges  know  what  happens  there- 
after, which  is  that  the  Federal  Parole  Board  seems  to  imiformly 
ignore  this.  My  conversations  with  some  imnates  and  with  having  seen 
certain  letters  from  judges,  one  of  which  I  have  in  my  files  from  a 
judge  in  Mississippi,  indicates  that  the  judges  don't  know  this. 

The  Parole  Board  does  hold  a  hearing  early,  in  6  months  or  when- 
ever, but  they  invariably  hold  the  prisoner  for  what  would  normally 
be  a  conventional  minimum,  about  a  third  of  the  time.  Though  my 
experience  is  not  that  broad.  I  know  of  no  case  where  the  (a)  (2)  sen- 
tence has  in  fact  resulted  in  a  discharge  on  parole  before  a  third  of 
the  time. 

Now,  I  have,  as  I  say,  gotten  letters  from  judges  who  said,  "I  had  no 
intention  that  this  man  serve  this  much  time."  I  have  one  case  right 
now  of  a  man  who  got  a  6-year  sentence  in  a  rather  notorious  case.  He 
has  now  served  3  years  and  the  letter  from  the  judge  says,  "I  never 
intended  for  you  to  serve  that  long  and  if  you  have  a  lawyer  and  he 
can  figure  out  some  way  to  get  you  out  through  my  offices,  I  will  do 
that  immediately."  The  Parole  Board  has  ignored  this. 

Mr.  Kastenjieier.  I  just  was  going  to  ask  one  thing  before  you  leave 
the  area  you  are  presently  discussing,  the  reasons  for  denial  of  parole. 
You  are  talking  about  an  area  that  affects  men  presently  incarcer- 
ated and  I  would  like  to  ask  you,  on  the  basis  of  the  subcommittee's 
interest  in  what  is  happening  in  the  prisons  in  this  country  as  far  as 
grievances  of  prisoners,  whether,  as  to  Lewisburg  or  D  anbury  or  At- 
tica, it  is  not  your  experience  that  the  cases  you  individually  cite  are  a 
grievance  of  major  proportions  for  inmates  almost  everywhere. 

Mr.  Schwartz.  Absolutely.  At  the  Attica  uj)rising  when  Commis- 
sioner Oswald  came  into  the  yard  and  the  television  cameras  were  on, 
one  of  the  inmates  leaned  toward  him  and  said,  "Mr.  Oswald,  you 
know  who  we  are.  You  sat  as  chairman  of  the  parole  board  in  this 
State  when  all  of  our  parole  applications  came  before  you  and  you 
uniformly  turned  us  down." 
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There  is  just  no  doubt  that  the  apparent  arbitrariness,  the  lack  of 
reasons,  just  sending  the  man  out  and  setting  him  off  for  18  months  or 
2  years,  is  a  very,  very  serious  grievance. 

Now,  to  be  realistic,  an  inmate  is  not  that  interested  in  reasons,  he  is 
interested  in  release.  The  grievance  will  not  be  eliminated  if  reasons 
are  given  but  there  is  no  doubt  that  the  lack  of  reasons  and  the  seeming 
arbitrariness,  raise  suspicions  about  such  things  as  payoffs,  arbitrari- 
ness, hostility  to  black  militancy,  and  the  like. 

In  other  words,  whether  or  not  these  reasons  for  granting  or  deny- 
ing parole  are  justified,  the  peremptory  and  summary  nature  in  which 
parole  is  denied  and  granted  is  such  as  to  raise  suspicions  of  these 
things. 

I  need  hardly  tell  you  what  the  average  inmate's  reaction  to  the 
James  Hoffa  parole  release  is.  The  belief  that  it  was  for  political  rea- 
sons is  fed  by  the  refusal  to  give  reasons  for  those  who  are  denied. 

Mr.  Kastenmeier.  Actually,  Mr.  Hoffa  received  a  Presidential  com- 
mutation after  denial  of  parole. 

Mr.  Schwartz.  Yes,  it  was,  after  denial.  As  I  recall  it,  it  was  after 
denial  and  he  had  been  set  off  for  something  like  12  or  13  months,  and 
then  before  this  12-  or  13-month  period  expired  the  Parole  Board 
reconsidered. 

In  other  words,  it  was  an  extraordinary  thing  as  I  recall.  Was  it  a 
Presidential  commutation  rather  than  the  Parole  Board  itself  ? 

Mr.  Kastenmeier.  As  I  recall,  it  was  President  Nixon  acting  imme- 
diately before  Christmas  by  Presidential  commutation.  I  suspect  Mr. 
Hoffa  has  no  more  kindly  feeling  toward  the  Parole  Board  than  a  lot 
of  inmates  presently  incarcerated. 

Mr.  BiESTER.  Would  the  gentleman  yield  ? 

Isn't  it  a  fact  that  Mr.  Hoffa  was  in  longer  than  many  other  poten- 
tial parolees  might  have  been  under  the  same  circumstances  ? 

Mr.  Schwartz.  I  would  never  comment  on  that  because  I  cannot 
figure  out  from  the  Parole  Board  statistics  any  kind  of  pattern  of  who 
stays  in  longer  than  somebody  else. 

Mr.  MiKVA.  Would  the  gentleman  yield  ? 

Mr.  Kastenmeier.  Yes.  The  gentleman  from  Illinois. 

Mr.  MiKVA.  Before  we  leave  that  (a)  (2)  sentence,  I  don't  know  if  I 
am  going  to  shed  any  light  here,  but  when  the  chairman  and  I  served 
on  the  National  Commission  on  Reform  of  the  Federal  Criminal  Laws, 
one  of  the  big  areas  we  tried  to  do  something  about — and,  of  course, 
our  recommendations  are  lying  dormant — was  to  try  to  establish  some 
relationship  between  the  sentence  and  the  societal  purpose. 

I  guess  what  bothers  me  is  that  I  don't  know  what  it  is  we  are  saying 
to  the  judge  when  we  say,  'set  a  5-  to  10-year  sentence,  or  a  10-  to  20- 
year  sentertce,'  and  therefore  I  cannot  really  fault  the  Parole  Board  for 
in  turn  arbitrarily  selecting  a  third  of  that  time  as  its  minimum  or  any 
other  rule  that  they  draw  from  a  hat,  because  we  don't  know  what  we 
are  seeking  when  we  give  the  initial  sentence. 

The  reason  I  would  hate  to  see  it  go  up  in  smoke,  the  way  the  indeter- 
minant  sentences  did  because  it  just  does  not  work — actually  I  don't 
think  we  have  given  it  a  fair  chance — is  the  notion  that  the  judge  is  the 
last  person  in  the  world  who  Imows  how  long  it  takes  to  rehabilitate 
this  man,  that  the  prison  and  the  parole  authorities  operating  with  the 
prison  will  be  in  a  better  position  to  know  when  his  cure  takes  hold,  if 
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there  is  such  a  thing  as  a  cure.  Therefore  it  makes  more  sense  to  let  them 
make  that  decision,  rather  than  for  a  judge  to  sit  there  knowing  abso- 
lutely nothing,  not  even  knowing  what  he  is  saying  when  he  says  "5  to 
10,"  or  "10  to  20,"  or  "20  to  40." 

i  would  hope  that  we  would  see  if  there  is  not  some  way  of  giving 
it  a  chance. 

Mr.  BiESTER.  Before  the  witness  answers,  would  the  gentleman  yield  ? 

Mr.  MiKVA.  Yes. 

Mr.  BiESTER.  Especially  in  view  of  the  fact  that  a  lot  of  these  sen- 
tences are  a  result  of  plea  bargaining — 

Mr.  MiKVA.  Yes. 

Mr.  BiESTER.  As  to  why  he  should  be  going  to  jail  and  how  long  he 
should  stay  there. 

Mr.  MiKVA.  Now  solve  that. 

Mr.  Schwartz.  The  premise  is  wrong,  the  premise  that  anybody 
knows  how  long  it  takes.  I  really  can't  imagine  why  anybody  should 
think  that  the  parole  board  has  a  better  idea  of  how  long  a  man  should 
serve  than  anybody  else. 

We  don't  even  know  what  rehabilitation  means.  If  a  man  has  a  bad 
reputation  at  the  prison  he  may  be  a  normal  man  who  changed  terribly 
under  that  kind  of  thing.  In  effect,  we  are  trying  to  answer  a  question 
which  in  the  first  place  we  don't  even  know  the  full  meaning  of; 
namely,  what  is  rehabilitation.  Second,  we  really  don't  have  the  tools 
to  answer  it  with. 

Mr.  MiKVA.  If  that  is  so,  then  parole,  good  time,  all  of  those  con- 
cepts become  unmanageable. 

Mr.  Schwartz.  Good  time  I  have  no  problems  with.  If  the  guy  be- 
haves himself  in  the  institution,  they  will  let  him  out  earlier.  That,  I 
think,  is  a  pretty  clear,  tangible  kind  of 

Mr.  MiKVA,  That  is  just  a  management  function  for  the  prison. 

ISIr.  Schwartz.  The  parole  system  has  launched  this.  The  warden's 
views  on  parole  are  very  important  except  where  somebody  from  on 
high  decides  that  he  will  overrule  the  warden. 

Insofar  as  supervision  is  concerned,  I  would  not  see  any  problem 
for  example  in  this :  if  a  man  comes  in  fimctionally  illiterate  and  with- 
out a  decent  job  and  it  takes  2  or  3  years  (assuming  that  this  is  a 
serious  offense  that  he  is  in  for)  for  him  to  become  functionally  liter- 
ate, he  should  be  let  out  when  he  becomes  literate  under  some  kind  of 
supervision  and  control  to  make  sure  that  he  does  not  stray  again.  I 
would  accept  such  a  system. 

In  other  words,  rehabilitation  in  the  sense  of  personality  changes 
or  things  like  that — I  don't  think  we  know  what  we  are  talking  about. 
And  the  Parole  Board  does  not  know  and  God  knows  their  perform- 
ance does  not  show  that  they  can  be  trusted  with  this  kind  of  thing. 

So,  I  would  try  to  set  out  some  very,  very  modest  goals  and  within 
those  modest  goals — namely,  prison  management,  job  training,  liter- 
acy, supervision,  keeping  people  in  as  little  as  possible  rather  than  as 
long  as  possible — within  those  4  or  5  parameters  I  would  try  to  con- 
struct a  system  would  not  hope  for  that  kind  of  crystal  ball  gazing 
that  parole  boards  purport  to  go  through  but  which  we  really  know 
they  don't. 

Mr.  Mikva.  What  you  are  really  saying  is  that  you  are  not  com- 
plaining about  the  (a)  (2)  in  terms  of  its  being  abused,  you  are  really 
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saying  the  whole  concept  is  meaningless  and  we  ought  to  set  a  fixed 
period  for  everybody. 

Mr.  Schwartz.  I  think  I  veer  close  to  that.  But  if  I  am  not  going 
to  have  that  kind  of  system,  if  I  am  going  to  have  a  system,  as  in  this 
bill  which  adopts  the  premise  that  rehabilitation  and  parole  board 
discretion  are  valid,  then  I  will  try  to  make  that  (a)  (2)  sentence  more 
meaningful. 

I  don't  have  this  in  my  testimony,  but  in  talking  to  counsel  about  it 
this  morning,  it  occurred  to  me  that  maybe  one  way  to  permit  the 
judge's  expectation  to  be  fulfilled  is  to  expand  the  judge's  jurisdiction 
over  the  sentence. 

At  the  moment,  that  jurisdiction  expires  120  days  after  the  final 
review,  certiorari,  or  whatever  it  is.  I  would  let  the  judge  have  juris- 
diction up  to  a  third  of  the  sentence  so  that  if  he  intended  that  the 
prisoner  go  out  earlier  and  that  intention  is  not  fulfilled,  then  he  can 
let  him  out. 

I  know  of  a  drug  case,  for  example,  involving  a  first  offender,  where 
the  judge  imposed  a  3-year  sentence,  in  order  that  the  defendant  have 
a  short  burst  of  prison  as  an  example,  but  not  wanting  him  to  stay  in 
very  long.  The  Parole  Board  had  a  hearing  on  the  (a)  (2)  basis  and 
they  set  him  off  for  what  in  effect  was  one-third  of  the  sentence. 

Now,  in  that  case,  I  would  suggest  that  if  the  judge  did  have  some- 
thing less  in  mind,  the  prisoner  should  have  the  right  to  go  back  to  the 
judge  and  say,  "You  did  not  want  me  to  stay  in  this  long,  will  you 
do  something?"  That  way  the  judge  would  do  what  this  judge  in 
Mississippi  said,  in  his  letter  to  the  inmate,  "If  you  can  figure  out  a 
way,  I  will  do  it."  It  would  give  him  a  way.  At  the  moment  the  judges 
don't  have  that  power,  after  120  days  after  final  review.  I  think  that 
would  be  one  way  of  doing  this  which  does  not  change  anything 
fundamentally,  but  at  least  makes  sure  that  the  judge's  expectations 
are  fulfilled. 

I  have  a  couple  of  small  points  here  which  I  don't  think  are  worth 
exploring.  Counsel  can  go  over  them  and  if  there  are  questions,  we  can 
talk  on  the  phone  if  there  is  anything  to  follow  up  on  the  reasons. 

Second,  on  the  conditions  of  parole,  I  think  that  the  bill  should  set 
out  some  of  the  conditions  that  may  not  be  imposed  to  avoid  any  doubt. 
Bills  don't  normally  do  that,  but  there  have  been  examples  of  where 
extreme  conditions  were  imposed  and  as  a  safeguard,  given  the  ex- 
perience in  this  area,  such  a  prohibition  might  be  worthwhile. 

On  the  issue  of  revocation,  I  have  a  suggestion  here  which  I  think  is 
fairly  fundamental  about  something  that  creates  an  enormous  number 
of  problems :  I  would  suggest  that  the  investigatory  function  be  sep- 
arated from  the  supervisory  counseling  function.  This  is  true  in 
England  I  have  been  told  by  Dr.  Leslie  Wilkins.  I  am  told  that  the 
merarer  of  those  functions  in  this  country  is  responsible  for  one  of  the 
maior  weaknesses  in  the  parole  supervision  system. 

I  have  talked  to  parolees,  particularly  young  people,  who  have 
often  quoted  to  me  statements  by  their  parole  officers  who,  upon  be- 
coming exacerbated  and  irritated,  say:  "If  you  keep  this  up,  I  am 
going  to  lock  you  up." 

Now.  being  on  parole,  particularly  the  first  few  months,  is  a  very, 
very  difficult  experience.  The  culture  shock,  the  problem  of  relating  to 
6ne's  family,  the  problem  of  a  job,  all  make  this  a  very  difficult  period. 
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A  lot  of  lapses  can  be  expected,  particularly  if  that  part  of  the  bill 
limiting  the  parole  conditions  to  those  that  are  reasonably  related  to 
rehabilitation  is  not  either  fully  implemented  or  fully  enacted. 

We  see  a  lot  of  things  like  these :  in  some  places  you  cannot  live 
with  a  woman  who  is  not  your  wife,  you  must  abstain  from  alcohol, 
you  cannot  be  out  after  11  o'clock,  you  cannot  get  a  driver's  license,  you 
cannot  do  this,  you  cannot  do  that.  ■ 

Given  that,  it  would  seem  that  there  is  a  need  for  somebody  who 
will  have  a  good  and  warm  relationship  with  the  person.  It  is  rather 
difficult  to  see  how  that  is  possible  when  the  officer  is  like  the  cop  on 
the  beat.  It  j  ust  is  not  that  way  in  America  today. 

I  also  have  a  minor  technical  correction  or  suggestion  with  respect 
to  the  reimprisonment  of  a  parolee,  in  that  the  bill  seems  to  permit 
such  reimprisonment  only  if  a  man  is  convicted  of  the  same  offense 
for  which  he  is  charged.  I  am  sure  that  was  not  intended,  given  plea 
bargaining  and  everything  else,  and  that  can  easily  be  corrected  by 
some  language. 

Finally,  the  question  of  judicial  review.  I  heard  some  of  Mr.  Cohen's 
testimony  and  I  agree  with  much  of  it  such  as  the  fact  that  it  really 
does  not  make  sense  to  say  that  the  inmate  or  prisoner  has  available 
to  him  a  whole  range  of  remedies ;  he  probably  does  not  know  the  dif- 
ference between  them. 

Having  tried  to  work  through  a  State  remedy  system  and  exhaust 
those  State  remedies  and  having  lost  almost  a  year  in  being  bounced 
back  and  forth  from  one  remedy  and  court  to  the  other,  I  think  that 
though  a  lot  of  prisoners  are  better  lawyers  than  I  am  on  how  to  work 
with  this  system,  at  least  for  those  who  are  not,  it  can  be  a  tough 
burden.  I  think  a  simple  provision  of  a  petition  for  review  to  a  district 
court  would  make  the  most  sense. 

Incidentally,  the  phrase  "suffering  legal  wrong"  is  a  bit  too  danger- 
ous because  it  carries  the  right-privilege  connotation.  I  would  suggest 
that  it  simply  be  somebody  complaining  about  the  Parole  Board. 

I  would  also  think  that  there  ought  to  be  different  standards  for  re- 
view for  the  different  kinds  of  issues.  If  one  is  challenging  an  overall 
policy  of  the  Board,  one  could  have  a  broader  scope  of  review  because 
you  are  talking  norms  and  law  and  the  like. 

If  one  is  talking  about  the  facts  of  a  particular  revocation  or  a  par- 
ticular violation  or  of  a  particular  parole  denial,  a  narrower  scope 
of  review  is  appropriate  in  which  a  factual  basis  for  the  determina- 
tion would  be  enough. 

There  will  indeed  be  a  great  many  petitions,  there  is  no  question 
about  it.  If  we  are  talking  about  12,000  so  far,  we  will  probably  con- 
tinue to  have  12,000  or  so.  Moreover,  I  would  be  somewhat  less  opti- 
mistic than  Mr.  Cohen  about  the  diminution  in  numbers  if  there  is 
fairness.  If  it  does  not  cost  anything  and  if  you  have  a  form,  the  aver- 
age inmate  is  likely  to  file  a  petition  for  review.  He  has  nothing  to 
lose  and  he  has  a  lot  of  time,  unfortunately. 

So,  I  would  expect  that  the  burden  would  not  be  light.  On  the  other 
hand,  there  are  ways  of  managing  these.  Forms  and  the  like  can 
eliminate  an  awful  lot,  and  I  would  expect  this  would  not  be  too  over- 
whelming a  burden  once  the  system  starts  working. 

There  are  some  difficult  venue  ouestions  about  where  these  petitions 
should  be  brought,  and  there  ought  to  be  some  specific  considerations. 
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I  would  think  that  questions  going  to  policy  could  easily  be  brought 
against  the  Parole  Board  here  in  Washington.  As  a  litigator  in  this 
field,  venue  can  be  a  particularly  important  question  because  it  is 
very  hard  to  litigate  some  of  these  issues  in  Oklahoma  and  other 
places  like  that. 

It  is  much  easier  to  do  it  in  Washington.  If  we  are  talking  about 
system-wide  policies,  it  seems  to  me  it  is  important  to  have  them  where 
the  Parole  Board  is. 

For  specific  cases  where  people  are  being  denied  parole,  the  venue 
should  probably  be  where  the  man  is  or  where  the  incident  is  in  terms 
of  the  normal  convenience  questions. 

I  think  those  are  all  the  comments  I  have.  The  bill  is,  as  I  indi- 
cated earlier,  a  very,  very  fine  and  indeed  noble  effort  to  introduce  some 
rationality  and  humaneness  into  a  systems  that  I  think  can  presently 
be  accused  of  furthering  neither  one . 

I  think  if  the  bill  is  adopted,  it  will  be  a  remarkable  change  and 
m.aybe  intrude  some  decency  in  the  system. 

If  there  are  any  further  questions,  I  will  be  pleased  to  answer  them. 

Mr.  Kastenmeier.  Thank  you  for  your  comments.  Professor 
Schwartz. 

The  gentleman  from  Illinois  ? 

Mr.  MiKVA.  No  questions,  except  I  am  impressed  with  the  statement 
and  apologize  for  coming  in  late. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania  ? 

Mr.  BiESTER.  I  guess  I  have  really  one,  maybe  two,  questions,  one 
more  general  than  the  other,  so  I  will  save  that  one  for  my  second 
question. 

I,  too,  want  to  thank  the  witness  very  much  for  his  help,  not  only 
in  this  instance,  but  in  the  past. 

Mr.  Schwartz.  Thank  you. 

Mr,  BiESTER.  To  what  extent  do  you  see  this  legislation  providing 
a  kind  of  separate  sentencing  procedure  for  those  convicted  in  that 
the  court  may,  if  it  chooses,  under  section  4222  determine  that  this  par- 
ticular party  is  one  whose  real  sentence  should  be  imposed  by  the 
Parole  Board. 

Do  you  have  that  feeling  ? 

Mr.  Schwartz.  I  really  am  not  prepared  to  answer  that.  I  don't 
think  I  looked  for  that  in  the  bill  when  I  was  going  through  it. 

As  I  said,  I  looked  for  certain  things  that  had  bugged  me  in  the 
various  problems  I  had  had.  I  think  maybe  the  easiest  way  I  can 
answer  that  is  by  doing  it  in  writing. 

Mr.  BiESTER.  I  would  appreciate  that. 

Mr.  Schwartz.  Let  me  look  through  the  bill  and  give  my  reaction 
to  that. 

Mr.  BiESTER.  It  seems  to  me  that  one  of  the  things  it  does  offer  is 
uniformity,  and  also  perhaps  fair  criteria,  that  are  somewhat  more 
reasonal>le  than  plea  bargaining. 

Mr.  Schwartz.  I  guess,  again,  even  though  I  have  not  studied  it, 
that  that  does  not  preclude  me  from  commenting  off  the  top  of  my 
head. 

Mr.  BiESTER.  It  never  stops  me. 

Mr.  Schwartz.  Without  responding  at  this  point  to  whether  the  bill 
does  that,  I  would  again  raise  some  doubts  as  to  the  wisdom  of  that. 
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I  don't  deny  that  there  should  be  some  kind  of  way  built  in  to  elimi- 
nate the  gross  and  really  quite  substantial  sentencing  disparities.  There 
is  just  no  question  about  that. 

I  don't  know  that  the  parole  board  is  the  best  device.  It  is  not  that 
easy  to  eliminate  plea  bargaining  nor  should  it  be.  Plea  bargaining 
serves  a  very  real  and  very  important  function,  not  in  just  clearing 
the  calendar  but  in  resolving  a  lot  of  very  hard  questions  about  guilt 
or  innocence. 

There  are  a  lot  of  abuses  to  it  obviously.  There  is  something  terribly 
unfair  about  one  man  getting  a  much  different  sentence  because  the 
case  against  him  is  somewhat  different  from  the  case  against  another, 
because  the  prosecutor  says,  "I  can't  win,  so  I  will  give  him  a  better 
sentence." 

It  is  unfair  because  it  has  nothing  to  do  with  guilt  or  innocence.  But 
I  really  have  so  much  concern  about  the  way  that  the  vast  discretion 
presently  reposing  in  the  parole  boards  has  been  exercised  that  I  am 
loathe  to  accept  that  way  of  dealing  with  the  problem. 

Mr.  BiESTER.  I  see  a  kind  of  irony  in  this.  At  least  potential  kind  of 
irony,  in  that  if  we  use  judicial  review  to  test  the  disposition  of  the 
matter  binding  the  board,  in  effect  the  board  would  be  engaged  in  a 
kind  of — well,  the  court  would  fix  the  sentence.  No.  1 ;  the  board  might 
next  sentence,  No.  2 ;  and  then  the  court  might  next  sentence.  No.  3. 

INIr.  Schwartz.  Maybe  that  is  not  so  bad,  I  don't  know.  There  is,  as 
all  lawyers  know,  a  real  benefit  to  screening.  A  case  that  makes  it  to 
the  Supreme  Court  is  usually  a  much  better  argued  and  thought-out 
case  than  that  same  case  was  when  handled  by  the  very  same  lawyer 
on  the  district  court  level.  It  may  be  that  there  is  some  value. 

Of  course,  it  is  very  cumbersome  and  I  don't  know  whether  it  is 
worth  it  in  terms  of  resources. 

Mr.  BiESTER.  One  of  your  comments  covered  the  other  question. 

Thank  you  very  much. 

Mr.  Kastexmeier.  Again,  Professor  Schwartz,  the  subcommittee 
thanks  you  for  your  appearance  this  morning  and  your  help. 

Mr.  Schwartz.  Thank  you  for  inviting  me. 

Mr.  Kastexmeier.  This  concludes  the  morning  testimony.  We  will 
recess  for  the  session  and  this  afternoon  we  will  resume  hearings  at  2 
o'clock  in  this  room,  at  which  time  we  will  hear  from  Paul  Chernoff 
and  Mark  Foster  of  the  Washington,  D.C.,  Public  Defender  Service. 

Until  then,  the  subcommittee  stands  recessed. 

(^Vhereupon,  at  12 :05  p.m.,  the  subcommittee  recessed  to  reconvene 
at  2  p.m.  the  same  day.) 

after  recess 

(The  subcommittee  reconvened  at  2:10  p.m.,  Hon.  Robert  W.  Kas- 
tenmeier,  chairman,  presiding. ) 

Mr.  Kastexmeier.  The  subcommittee  will  come  to  order  for  the  pur- 
pose of  continuing  hearings  this  afternoon  on  H.R.  13118  and  other 
bills  relating  to  parole. 

This  morning  we  heard  from  Professors  William  Cohen  and  Her- 
man Schwartz.  This  afternoon  two  witnesses,  Mr.  Paul  Chernoff  and 
Mr.  Mark  Foster,  attorneys  with  the  Public  Defender  Service  for  the 
District  of  Columbia,  who  appear  on  their  own  behalf,  will  discuss 
among  other  things  the  execution  of  revocation  of  parole  warrants  and 
the  effect  that  might  have  on  the  parolee. 
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Gentlemen,  if  you  will  come  forward,  you  are  both  most  welcome. 
Other  members  of  the  subcommittee  will  be  here  shortly. 

TESTIMONY  OF  PAUL  CHERNOIT,  ESQ.,  AND  MARK  FOSTER,  ESQ. 

Mr.  Chernoff.  Thank  you,  Mr.  Chairman. 

My  name  is  Paul  Chernoff.  I  would  like  to  introduce  Mr.  Mark 
Foster.  May  I  ask  at  this  time  that  our  written  statement  of  five  pages 
be  received  for  the  record  ? 

Mr.  Kasten MEIER.  It  will  be  received  and  printed  without  objection. 

(The  prepared  statement  of  Messrs.  Chernoff  and  Foster  appears 
at  p.  728.) 

Mr.  Chernoff.  Mr.  Foster  and  I  are  practicing  attorneys.  We  have 
in  the  past  represented  many  people  with  parole  problems  and  we 
anticipate  in  the  future  we  will  be  representing  people  with  parole 
problems,  both  in  the  District  of  Columbia  system  and  in  the  U.S. 
parole  system. 

We  consider  the  so-called  street  time  provision  of  H.R.  13118  to  be 
the  most  critical  portion  of  the  legislation.  The  street  time  provision 
essentially  allows  a  sentence  to  run  regardless  of  the  physical  location 
of  the  parolee. 

Now,  on  the  face  of  this  it  is  a  very  simple  provision  and  it  would 
appear  only  to  give  a  person  credit  for  time  spent  outside  an  institu- 
tion. But  we  see  it  as  a  far  more  meaningful,  a  far  more  significant 
portion  of  the  legislation  because  it  eliminates  a  lot  of  the  problems 
which  are  inherent  in  the  present  parole  system. 

It  eliminates,  or  at  least  mitigates,  the  problem  of  what  to  do  with 
a  person  who  has  been  rearrested  and  is  in  jail  unable  to  make  bond. 
Do  you  consider  revocation  now  by  holding  the  revocation  hearing 
now?  Do  you  wait  until  trial?  Do  you  hold  your  hearing  between  con- 
viction and  sentencing?  Do  you  hold  your  hearing  after  sentencing,  or 
when  do  you  act  ? 

In  our  experience,  a  well-meaning  parole  board  is  really  on  the 
horns  of  a  dilemma  because  if  they  decide  to  hold  the  hearing  at  the 
time  of  the  arrest  when  the  person  is  confined  on  the  new  charge,  they 
may  well  be  insuring  that  he  will  not  get  credit  for  the  pretrial  time 
served  on  the  new  case.  Also,  a  consecutive  sentence  might  result 
inadvertently  because  in  many  jurisdictions  sentences  are  automati- 
cally consecutive  unless  the  judge  specifies  otherwise. 

On  the  other  hand,  if  the  Parole  Board  were  to  wait  until  the 
adjudication  of  the  new  case  in  order  to  decide  whether  or  not  to  re- 
yoke  and  a  revocation  follows,  then  the  person  loses  credit  on  the  orig- 
inal sentence  for  that  time  spent  in  jail  on  the  new  case. 

Also,  that  lengthy  period  of  time  renders  him  less  able  to  defend 
himself  at  a  revocation  hearing  and  this  is  especially  significant  where 
the  basis  of  the  violation  or  the  alleged  violation  is  a  technical 
violation. 

To  come  back  on  a  person  a  year  later  or  a  year  and  a  half  later  and 
say  that  part  of  the  reason  why  we  are  revoking  you  is  because  you 
didn't  show  up  at  such  and  such  a  date  in  the  parole  office  would  make 
it  very  difficult  for  a  person  to  defend  himself. 

Therefore  under  present  law  the  Parole  Board  is  in  a  very  difficult 
position  whenever  a  parolee  is  arrested,  especially  when  he  cannot 
make  bond. 
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The  provision  for  giving  a  person  credit  for  street  time  at  least 
takes  away  a  good  portion  of  the  problem  because  the  person  won't 
feel  the  hopelessness  of  being  in  jail  doing  "dead  time."  This  means 
serving  time  without  accruing  credit  for  the  time  served. 

My  intense  interest  in  parole  began  about  a  year  ago  when  I  was 
appointed  to  represent  a  man  who  was  being  released  from  a  prison  in 
Alabama.  He  had  been  on  Federal  parole  for  about  a  j^ear  after  having 
served  6  years  and  he  had  about  9  or  10  years  of  what  is  called  back-up 
time  left. 

He  was  arrested  in  Alabama  for  a  check  violation  and  he  was  in 
jail  pre-trial.  At  that  time,  the  U.S.  Parole  Board  did  nothing;  they 
did  not  hold  a  hearing.  They  waited  until  the  man  went  to  court  and 
pled  guilty.  They  still  didn't  revoke.  They  waited  until  he  was  sen- 
tenced. They  still  did  not  revoke.  They  waited  for  him  to  serve  his 
entire  2-year  sentence  in  Alabama  for  passing  a  bad  check  and  on  the 
last  day  of  his  sentence,  the  parole  warrant  was  executed  and  the 
man  was  transferred  to  the  Birmingham  county  j  ail. 

Then  he  was  transferred  to  Atlanta  for  a  parole  revocation  hearing, 
and  upon  revocation  based  on  the  check  charge  and  technical  violations 
he  was  transferred  to  Lewisburg  to  continue  his  sentence.  At  no  time 
was  the  sentence  or  his  back-up  time  ever  reduced  by  the  time  that  he 
was  incarcerated  on  the  2-year  offense. 

I  know  from  talking  with  my  client  the  type  of  despair  a  person 
experiences  being  in  jail  on  a  charge  and  having  no  idea  of  what  is 
going  to  come  with  his  parole,  having  no  idea  of  when  the  hearing  is 
going  to  be,  and  what  is  going  to  be  the  subject  of  the  hearing,  and 
where  it  is  going  to  be.  This  can  be  very  disruptive  and  destructive  of 
a  man's  life  and  of  his  rehabilitation  plan. 

Mr.  Foster,  my  colleague,  would  like  to  speak  to  you  concerning  the 
rehabilitative  aspects  of  this  bill. 

Mr.  Kastenmeier.  Mr.  Foster  ? 

Mr.  Foster.  Briefly,  we  hold  out  relatively  little  hope  for  the  rehabil- 
itation potential  of  the  U.S.  prison  system  as  it  now  exists.  Never- 
theless, examining  the  problem  from  the  point  of  view  of  the  stated 
goal  of  the  system  which,  after  all,  is  to  rehabilitate  the  inmates  of 
that  system — looking  at  it  from  that  point  of  view — ^the  present  system 
which  allows  these  long  periods  of  delay  is  counterproductive  in  terms 
of  the  rehabilitation  of  prisoners. 

One  has  to  try  to  imagine  the  despair,  the  anger,  and  the  cynicism 
that  are  bred  in  the  mind  of  a  man  who  tries  his  best  to  cooperate 
and  is  later  revoked. 

Now,  we  are  talking  about  a  man  on  his  second  sentence  who  has 
violated  his  parole.  He  gets  into  a  prison  which  has  some  rehabilita- 
tive programs.  He  does  well  in  his  work  assignments,  he  accomplishes 
what  it  is  the  prison  wants  him  to  do,  and  what  does  he  earn  for  that? 
The  privilege  of  serving  a  new  sentence.  That  seems  to  me  to  be  punish- 
ing the  kind  of  behavior  that  we  say  we  want  to  produce  in  our 
prisoners. 

Mr.  Chernoff's  experience  in  actual  cases  shows  this  actually  does 
happen. 

I  also  represent  a  man  who,  having  done  2  years'  time  at  Lorton, 
became  eligible  for  his  parole.  All  the  institutional  reports  were  excel- 
lent. He  had  done  what  we  expected  him  to  do  in  order  to  participate 
in  the  rehabilitative  process. 
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What  was  his  reward?  When  he  became  eligible  for  parole,  it  was 
discovered  there  was  a  2-year-old  outstanding  parole  warrant.  There 
was  a  hearing  held  and  although  we  presented  evidence  that  the  man 
was  ready  for  the  street,  he  was  revoked  and  is  facing  an  additional 
900  days,  almost  3  years,  in  prison. 

So  if  we  really  take  seriously  our  stated  goal  of  rehabilitating  the 
people,  it  seems  important  that  we  eliminate  this  kind  of  delay.  Giving 
credit  for  time,  whether  it  is  served  on  the  street  or  whether  it  is 
served  in  prison,  is  an  important  remedy  for  this  problem,  since  it  en- 
courages the  Board  to  act  swiftly.  "Where  the  Board  does  not  act 
swiftly,  it  mitigates  the  harm  that  results  to  the  prisoner. 

In  addition  to  the  points  that  we  have  just  made,  we  have  directed 
the  committee's  attention  to  several  problems  in  specific  sections.  Some 
of  them  are  fairly  minor  and  go  to  language  and  interpretation  of 
statute.  On  pages  4  and  5  of  our  statement  there  are  nine  specific  sug- 
gestions that  we  have  offered.  I  would  like  to  direct  the  committee's 
attention  specifically  to  paragraph  7  on  page  5  of  our  statement  which 
refers  to  section  4218  (e) .  That  section  as  now  written  sets  the  standard 
for  the  proof  that  the  Board  must  find  in  order  to  establish  that  a  vio- 
lation of  parole  has  taken  place,  and  the  standard  set  forth  in  the  bill 
is  that  the  Board  finds  "substantial  reason  to  believe." 

I  am  not  sure  what  standard  that  indicates,  but  I  have  a  feeling 
that  it  falls  something  less  than  even  a  preponderance  of  the  evi- 
dence—in other  words,  even  less  than  51  percent  of  the  evidence. 

We  feel  that  if  substantial  reason — and  the  only  phrases  that  I 
can  think  of  in  the  law  would  be  the  very  slender  standard  of  an  ap- 
pellate review — is  the  standard  that  the  bill  sets  forth,  that  is  too 
little.  That  is  a  very  small  amount  of  proof  that  the  man  has  indeed 
violated  a  condition  of  his  parole.  We  would  suggest  that  something 
higher  than  a  preponderance  of  the  evidence,  but  not  as  high  as  be- 
yond the  reasonable  doubt  would  be  appropriate. 

We  have  suggested  "clear  and  convincing  evidence,"  which  is  well- 
defined  in  the  law  and  which  we  feel  would  be  both  adequate  to  pro- 
tect the  interests  of  the  parolee  and  clear  enough  to  give  the  Board  a 
definite  standard  on  which  to  examine  the  evidence  before  it. 

Finally,  I  would  direct  the  committee's  attention  to  paragraph  9 
of  our  statement  on  page  5  which  refers  to  section  4218(f)  of  the  bill 
as  it  is  now  written.  The  bill  as  it  is  now  written  does  not  contemplate 
a  hearing  being  granted  in  the  case  of  a  parolee  who  is  convicted  of  a 
crime  while  on  parole. 

I  assume  that  the  theory  is  that  a  man  is  not  entitled  to  relitigate 
before  the  Parole  Board  the  merits  of  his  criminal  case.  It  should  not 
be  reopened.  It  is  a  de  facto  violation  of  his  parole,  but  we  feel  it  is 
important  that  a  man  should  be  allowed  to  say  something  about  what 
the  Board  will  do  as  a  result  of  his  having  violated  his  parole  by  a 
criminal  conviction. 

What  is  the  significance  of  or  what  factors  can  he  bring  before 
the  Board  about  what  happened?  Often  a  legal  conviction  is  simply 
a  conviction  of  blackmail  or  a  conviction  of  arson  which  does  not 
tell  you  much  about  what  a  man  did.  To  let  him  come  before  the 
Board  and  tell  about  his  circumstances  seems  to  us  is  very  important. 

So  a  hearing  should  be  held  for  those  persons  convicted  while  on 
parole — not  allowing  them  to  try  the  case  over  again,  but  simply 
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to  bring  to  the  Board's  attention  those  factors  that  they  and  their 
counsel  fee]  are  relevant  to  the  disposition. 

Thank  you  very  much. 

Mr.  Kastenmeier.  Thank  you  both,  Mr.  Chernoff  and  Mr.  Foster, 
for  your  testimony  on  this  area  which  we  are  examining  today. 

I  am  wondering  what  sort  of  statistical  evidence  or  what  sort  of 
study  may  have  been  made  or  may  not  have  been  made  of  the  Board's 
actions  with  respect  to  the  timing  of  issuance  of  the  warrant,  both 
in  the  case  of  a  crime  as  you  have  described  and  in  the  case  of  a  condi- 
tion of  parole,  in  the  latter  case  the  warrant  being  issued  promptly 
and  in  the  other,  being  withheld.  This  withholding  you  suggest  in- 
creases the  punishment  of  the  individual. 

Is  there  any  study  we  can  rely  upon,  that  this  is  in  fact  the  way 
the  Board  operates  ? 

Mr.  Foster.  I  think  we  should  say  frankly  that  we  know  of  no  study 
that  has  been  done  of  this  particular  problem.  I  might  say,  however, 
that  we  have  the  feelinj^  that  it  is  remarkable  that  among  the  cases 
that  we  have  handled,  inasmuch  as  any  two  lawyers  handle  parole 
cases,  we  have  encountered  this  problem  repeatedly. 

I  also  would  like  to  clarify  one  point  that  is  implied  in  your  ques- 
tion. It  is  not  always  easy  to  separate  the  category  of  those  who  have 
technical  violations  and  those  who  have  criminal  violations  because 
often  the  Parole  Board  will  add  to  a  criminal  violation  several  tech- 
nical violations. 

For  instance,  count  one  is  that  he  was  arrested  for  acts  in  the  month 
of,  whatever  it  was.  Count  two  is  he  failed  to  report  to  the  Board  the 
fact  that  he  was  arrested  for  the  acts.  Well,  naturally  he  failed  to 
report;  he  was  in  jail  and  thought  it  was  a  little  late  to  be  reporting 
to  the  Board.  The  third  count  is  he  failed  to  report  to  his  probation 
officer.  So  it  is  not  always  easy  to  separate  these  out.  But  we  can  not 
help  you  with  a  study. 

Mr.  Kastenmeier.  Another  question,  and  it  goes  to  how  persuasive 
the  argument  about  rehabilitation  is.  At  least  in  the  view  of  some, 
perhaps  the  Board  itself,  it  is  misplaced  to  complain  that  it  does  not 
help  to  rehabilitate  a  man  when,  in  fact,  he  has  just  proven  that  by 
virtue  of  being  convicted  of  a  crime  while  on  probation  his  rehabilita- 
tion has  not  really  been  successful. 

"\\Tiat  I  am  saying  is  there  seems  to  be  some  contradiction  there, 

depending  upon  what  perspective  one  cares  to  look  at  the  situation. 
And  while  I  think  what  you  have  said  is  plausible,  nonetheless  it  is 

from  a  point  of  view,  really,  that  would  collide  with  other  points  of 
view  with  respect  to  how  one  is  to  look  at  rehabilitation,  the  success 
or  failure  of  it. 

Mr.  Ctterxoff.  T  think  that  we  can't  presume  that  a  person  who 

serves  a  second  sentence  is  going  to  come  out  of  that  second  sentence 

not  having  learned  something ;  he  may  be  a  worthy  risk  for  society  at 

this  point. 

Perhaps  the  short  period  on  parole  or  a  period  on  parole  did  not 

work  out  and  he  has  got  into  trouble  again,  but  I  think  you  could  not 

presume  that  after  a  second  misstep  he^does  not  have  a  right  to  a  fair 

consideration.  If  the  people  who  are  his  keepers  on  the  second  time 

around  feel  that  they  can  set  up  a  viable  program  for  him  within  the 

community,  I  think  it  is  just  as  compelling  to  consider  his  release  at 
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that  time.  We  don't  think,  of  course,  he  is  beyond  hope  simply  because 
it  is  the  second  time  around. 

Mr.  K>STENMEiEE.  I  suppose  it  would  be  true  that  the  whole  area  of 
revocation  presumes  you  retain  some  sort  of  institutional  optimism 
about  what  will  happen  to  the  parolee,  notwithstanding  the  fact  that 
revocation  is  either  premised  on  technical  violation  of  conditions  or 
another  criminal  violation. 

I  suppose  one  could  argue  that  you  always  have  to  assume  that  we 
can  still  succeed  in  terms  of  this  individual,  in  terms  of  rehabilitation. 

Mr.  Foster.  I  might  say  in  that  regard  first,  of  course,  what  we  are 
suggesting  here  is  not  that  a  man  be  let  off  the  hook  entirely  simply 
because  he  is  arrested  again,  but  simply  that  he  is  entitled  to  a  hearing 
as  to  what  ought  to  be  done  about  that.  "We  allow  for  the  possibility  of 
optimism,  if  you  will,  rather  than  simply  foreclosing  that  possibility. 
At  the  end  of  his  term  the  choice  is  either  to  do  nothing  or  to  lock  him 
up  again  for  the  full  term,  which  may  be  a  choice  between  two  extreme 
alternatives,  neither  one  of  which  really  fits  the  case. 

I  should  also  say  that  another  compelling  reason,  I  think,  for  grant- 
ing a  hearing  at  this  point  is  that  conditions  often  change.  The  man 
may  have  formerly  been  released  cold  from  a  Federal  prison  with  no 
follow-up  programs  in  the  community.  If  he  now  finds  himself  in  Lor- 
ton  where  they  have  a  very  extensive  follow-up  program,  the  prospects 
of  his  succeeding  on  parole  the  second  time  may  be  completely  differ- 
ent. That  is  one  of  the  things  I  think  the  Board  should  be  prepared 
to  take  into  account. 

The  third  thing  I  would  mention  is  a  phenomenon  that  all  of  us 
observe.  Age  is  a  terribly  important  factor  in  recidivism.  This  is  a 
clearly  established  fact,  and  the  fact  that  a  man  is  older  is  grounds 
alone  for  reconsideration.  He  is  by  definition  older  when  he  finishes  his 
second  sentence,  older  than  he  was  when  he  finished  his  first.  At  that 
time  the  Board  should  look  into  the  matter  and  have  a  range  of  alter- 
natives rather  than  the  Draconian  measure  of  putting  him  back  for  the 
duration  of  his  sentence. 

Mr.  Kastenmeier.  What  is  the  reasoning  behind  the  Board's  with- 
holding the  warrant  until  such  a  late  point  in  his  incarceration  ? 

Mr.  Chernoff.  I  cannot  speak  for  the  Board  but  I  think  one 

Mr.  Kastenmeier.  In  your  own  view. 

Mr.  Chernoff.  Well,  I  think  boards  are  reluctant  to  revoke  a  person 
who  is  charged  with  a  new  offense  because  it  would  be  presuming 
guilt  and  they  will  say,  "Well,  we  will  wait  until  the  case  at  least  is 
adjudicated  even  though  the  person  may  spend  a  year  incarcerated  on 
the  new  offense.  It  would  be  presumptuous  to  revoke  him  at  that  time." 

Of  course,  our  feeling  is  that  in  most  cases  it  should  be  adjudicated 
at  that  time  with  a  technical  violation  anyway. 

As  to  why  the  Board  might  wait  until  after  the  person  serves  a 
new  sentence,  it  may  be  simply  based  on  logistics — ^the  U.S.  Parole 
Board  is  only  one  board,  and  Federal  parolees  go  into  the  entire  State 
system  and  are  often  arrested  and  resentenced  in  State  courts,  in  State 
institutions. 

I  think  that  the  Board  will  have  to  come  to  grips  with  these  prob- 
lems and  have  to  assign  hearing  examiners  or  whatever  to  bring  them 
to  those  State  jurisdictions.  I  don't  think  the  problem  presents  a  logis- 
tical problem  at  all  where  the  person  is  arrested  on  a  new  Federal 
charge. 
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Mr.  Foster.  I  wonder  if  I  could  just  add  one  thing.  I  hope  it  is 
clear  from  our  testimony  that  the  prejudice  that  results  to  a  parolee 
who  is  doing  time  on  a  second  charge  is  not  just  the  psychological 
difficulty  that  I  mentioned.  In  addition,  the  fact  that  there  is  a  de- 
tainer in  his  institutional  case  file  will  affect  his  eligibility  for  pro- 
grams in  the  prison  where  he  is  serving  his  second  term. 

If  I  could  give  an  example,  in  Lorton,  you  are  eligible  6  months 
before  your  first  parole  eligibility  date  for  what  is  called  institu- 
tional work  release — institutional,  because  it  is  from  the  institu- 
tion, not  from  the  parole  board.  But  of  course,  the  institution  takes 
the  attitude  that  if  there  is  a  detainer  in  your  file  from  the  U.S.  Parole 
Board,  then  you  cannot  be  released  because  they  must  have  physical 
custody  of  the  body. 

So,  once  again,  from  the  point  of  view  of  rehabilitation,  you  are 
denying  the  man  access  to  the  community  simply  because  of  the  for- 
mal fact  that  there  is  a  detainer  in  his  file.  That  is  nonresponsive  to 
why  the  Board  does  it  but  I  think  we  are  not  in  a  position  to  say. 

Mr.  Kastenmeier.  It  is  an  important  factor  how  he  is  treated. 

This  subcommittee  handled  a  piece  of  legislation  2  years  ago  on 
detainers  without  benefit  of  some  of  the  insights  that  these  hearings 
are  producing. 

I  yield  to  the  gentleman  from  Pennsylvania. 

Mr.  BiESTER.  Thank  you,  Mr.  Chairman.  I  gather  from  the  intro- 
duction of  your  statement  that  both  of  you  gentlemen  have  extensive 
practice  in  the  parole  field.  Am  I  correct  on  that  ? 

Mr.  Chernoff.  Most  of  our  practice  is  involved  with  court-appointed 
cases  in  the  District  of  Columbia.  We  are  with  the  Public  Defender 
Service  and  receive  court-appointed  cases  under  the  indigency  stand- 
ards of  the  Criminal  Justice  Act.  Many  of  our  clients  come  to  us  with 
parole  problems,  normally  parole  revocation  problems. 

Mr.  BiESTER.  I  am  just  wondering  if  you  could  enlighten  me  a  little 
bit  about  what  that  practice  is  like.  Oftentimes  we  talk  rather  at  an 
abstract  level  and  I  am  curious  to  know  from  someone  who  is  in  it 
directly  what  is  the  parole  practice  like  now  under  present  circum- 
stances ? 

Mr.  Foster.  Well,  my  practice  is  probably  certainly  less  extensive 
than  Mr.  Chernoff's  in  the  parole  area.  The  word  that  I  would  use  to 
describe  my  limited  experience  is  "frustrating."  I  specifically  have  in 
mind  a  case  which  is  still  pending  in  which  I  represented  a  man. 

We  take  appointments  from  the  U.S.  magistrate  to  represent  people 
at  parole  board  hearings.  The  typical  scenario  in  this  jurisdiction  is 
that  the  man  is  brought  down  from  Lorton  to  the  District  of  Columbia 
jail  and  there  a  hearing  examiner  appears  on  the  appointed  morning 
and  he  takes  testimony.  Now,  he  takes  testimony  in  a  room  in  the  jail. 
Mr.  BiESTER.  Excuse  me.  Have  you  by  that  time  had  an  interview 
with  the  client  ? 

ISIr.  Foster.  That  depends  upon  whether  you  have  had  him  sent  up 
from  Lorton  or  gone  down  to  Lorton.  In  the  case  I  am  thinking  about, 
I  had  in  fact  been  out  there  and  spent  a  whole  day  with  him  and  his 
classification  and  parole  officer. 

Perhaps  a  little  background  is  relevant  there.  This  particular  case 
arose  because  when  the  parole  officer  wanted  to  release  the  man  on 
institutional  release  he  could  not  because  there  was  a  detainer  in  his 
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file  and  he  spent  3  months  trying  to  get  the  warrant  executed  and  trying 
to  get  a  hearing  set  up. 

Once  I  was  appointed,  we  got  a  hearing  in  about  3  weeks  but  there 
was  a  long  period  of  negotiation  with  the  Board. 

Mr.  BiESTER.  You  have  anticipated  one  of  my  other  questions  but 
that  is  all  right. 

Mr.  Foster.  I  was  trying  very  hard  to  get  on  the  record  all  the  ma- 
terial that  was  available  in  his  Lorton  file  because  I  thought,  after  all, 
this  is  what  is  relevant  to  this  man's  disposition. 

What  has  he  been  doing  for  the  last  2  years?  What  do  the  people 
who  have  him  in  custody  think  about  it  ?  The  hearing  examiner  wanted 
to  know,  "Why  didn't  you  report  the  fact  that  you  were  arrested  to 
your  parole  officer?"  He  had  three  counts  to  cover  and  that  was  one 
of  the  three  counts.  Although  this  had  transpired  2  years  ago,  I  argued 
it  was  largely  irrelevant  to  the  man's  state  of  mind  as  he  stood  before 
the  hearing  examiner. 

At  the  conclusion  of  the  hearing  we  then  waited  for  7  weeks  at 
which  time  the  case  was  decided.  Unfortunately,  because  of  a  slip 
neither  the  parolee  nor  myself  was  ever  notified  of  what  action  the 
Board  took,  and  I  cannot  say  how  typical  that  is.  But  it  was,  in  effect, 
4  months  before  we  found  out  what  had  happened. 

I  called  the  Parole  Board  several  times  and  was  told  that  the  file  was 
elsewhere.  The  reason  the  file  was  elsewhere  was  that  the  file  had  been 
decided  and  transferred  to  the  District  of  Columbia  Department  of 
Corrections. 

When  we  finally  discovered  what  had  happened — namely  that  the 
Board  had  decided  to  revoke  him — there  was  a  problem  of  who  had 
jurisdiction  over  him.  I  should  say,  just  by  way  of  a  footnote,  that  his 
release  was  subsequently  considered  by  the  District  of  Columbia 
Parole  Board  but  that  took  an  incredible  period  of  time  because  there 
was  a  mix-up  as  to  whether  the  formal  paper,  called  a  designation,  had 
been  filed. 

In  other  words,  when  the  Federal  Parole  Board  revokes  a  man,  he 
is  designated  to  Lorton.  Because  that  piece  of  paper  got  lost,  it  was 
some  months.  These  files,  of  course,  are  not  open  for  counsel  to  go 
down  and  examine.  As  the  committee  is  well  aware,  when  I  finally  did 
receive  notification,  I  got  a  one-line  notification  giving  no  reason,  just 
saying  he  was  revoked.  It  is  a  very  frustrating  practice. 

Mr,  Chernoff.  I  think  one  other  very  frustrating  part  of  the  prac- 
tice is  the  role  that  counsel  must  carve  out  for  himself  before  the 
Parole  Board.  Normally  counsel  is  not  permitted  at  a  parole  granting 
hearing.  That  is  considered  an  internal  matter  by  the  Board.  I  have 
on  one  or  two  occasions  been  able  to  sit  in  as  sort  of  a  silent  advisor 
to  a  client  during  a  parole  granting  hearing. 

For  a  parole  revocation  hearing  counsel  is  permitted.  The  Board 
will  not,  and  I  suppose  cannot,  appoint  counsel,  although  Federal 
district  court  judges  and  magistrates  can,  under  the  amended  Crimi- 
nal Justice  Act,  appoint  counsel.  However,  this  is  not  clone  with  any 
regularity.  I  think  that  is  rather  unfortunate  because  most  people  who 
are  facing  revocation  hearings  are  facing  revocation  hearings  because 
of  new  charges.  They  already  have  counsel  on  the  new  charge.  It  is  not 
a  matter  of  going  out  and  finding  a  lawyer  for  that  person,  he  already 
has  the  lawyer.  If  the  committing  magistrate  or  the  judge  could  merely 
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appoint  the  lawyer  for  a  revocation  proceeding,  I  think  it  would  be 
very  helpful  because  the  lawyer  on  the  new  charge  is  the  person  who 
is  in  the  best  position  to  inform  the  Board  about  the  nature  of  the 
charge.  .      . 

I  have  appeared  very  recently  before  the  District  of  Columbia 
Parole  Board  and  suggested  to  them  at  a  revocation  hearing,  "Let's 
put  this  off  for  2  or  3  weeks.  My  client  is  going  to  appear  in  a  lineup. 
The  Government's  case  is  a  one-witness  case  and  the  witness  is  com- 
ing to  a  lineup.  If  the  witness  does  not  identify  my  client  or  identifies 
someone  else,  then  the  charge  will  be  dismissed.  So  why  revoke  right 
now.  Let's  put  this  off  for  2  or  3  weeks."  And  they  did  it,  but  they  only 
did  it  because  counsel  was  there  and  counsel  could  represent  something 
about  the  case  on  the  merits.  Incidentally,  the  witness  did  not  identify 
my  client  and  both  the  criminal  charge  and  the  revocation  proceedings 
were  dropped. 

As  I  said,  I  don't  think  counsel  appears  with  any  degree  of  regularity 
before  the  Parole  Board  on  parole  revocation,  and  especially  on  parole 
granting  proceedings. 

^  Mr.  BiESTER.  It  seems  to  me  the  example  that  you  spoke  to  with 
respect  to  a  detainer  having  been  lodged  and  time  passing  and  the  in- 
mate not  able  to  avail  himself  of  a  program  because  of  the  existence  of 
the  detainer  offers  the  problem  of  why  can't  we  resolve  the  issue  of 
that  detainer  promptly  ?  Why  must  it  take  so  long  to  resolve  the  issue 
of  that  detainer  ? 

After  all,  in  the  interstate  system  it  is  by  comity  that  the  detain- 
ers are  given  in  full  faith.  They  are  given  some  kind  of  status.  I  just 
wonder  why  it  must  take  so  long  inside  our  own  system  because  I  think 
the  example  that  you  gave  us  was  inside  our  system.  Why  does  it  take  so 
long  to  resolve  the  issue  of  the  detainer  ? 

Mr.  Foster.  What  you  mentioned  we  feel  is  a  very  compelling  anal- 
ogy, and  I  would  like  to  emphasize  the  analogy ;  that  is,  the  analogy 
of  \he  interstate  detainer  system.  It  is  quite  clear  now  under  the  recent 
decision  of  the  U.S.  Supreme  Court  in  Smith  v.  Hooey  that  you  are 
entitled  to  a  speedy  trial  if  held  by  one  sovereign  and  charged  by  an- 
other. The  Supreme  Court  cited  a  number  of  reasons  which  were  not 
on  the  face  of  the  Constitution  but  the  Court  felt  that  they  were  con- 
stitutionally compelled  reasons  why  the  prejudice  that  results  to  a 
prisoner  being  held  in  one  State  who  has  a  detainer  against  him  from 
another  State  entitles  the  prisoner  to  a  speedy  trial. 

It  seems  to  us  that  those  reasons  apply  equally  well  to  a  prisoner 
held  on  a  second  charge  where  he  has  a  detainer  outstanding  against 
him  on  the  first.  The  reason  that  we  feel  so  strongly  that  the  street  time 
provision  goes  to  this  problem  is  that  if  the  bill  simply  contained  an 
exhortation  to  the  board,  "Thou  shalt  hear  these  matters  within  21 
days,"  the  question  would  be  what  is  the  remedy  when  they  don't.  The 
street  time  provision  gives  this  a  reality  because  if  they  don't  act  the 
time  continues  to  run  anyway. 

jNlr.  BiESTER.  One  additional  question  and  I  will  be  finished  and  it 
relates  to  the  question  of  how  specific  the  standards  should  be  or  how 
specific  the  criteria  should  be  under  4206. 1  must  tell  you  that  we  have 
heard  fairly  strongly  held  opinions  from  quite  respectable  sources  on 
both  sides  of  this  question.  First  of  all,  I  guess  my  question  to  you  is 
as  lawyers  and  practitioners  in  the  field,  do  you  think  it  is  better 
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that  there  be  spelled  out  these  dozen  criteria  or  would  it  be  better  if  we 
simply  used  some  more  generalized  language? 

Mr.  Foster.  I  feel  very  strongly  that  the  criteria  should  be  as  spe- 
cific as  possible  on  the  old  theory  that  a  man  is  entitled  to  know  what 
it  is  that  he  is  to  be  judged  on.  In  the  first  place,  it  becomes  very  diffi- 
cult to  represent  someone  before  the  Board  unless  you  know  what 
criteria  they  are  going  to  apply. 

If  I  have  12  specific  items  that  I  can  present  evidence  on  and  know 
that  these  are,  in  fact,  the  items  that  will  be  considered,  I  think  I  am  in 
a  position  to  help  the  Board  make  a  fair  decision.  Part  of  what  I  said 
about  the  experience  that  I  had  was  that  I  had  the  feeling  that  the 
parole  examiner  was  interested  in  one  thing  and  that  I  was  interested 
in  proving  something  else  and  that  we  were  passing  like  ships  in  the 
night. 

There  ought  to  be  a  clear  statement  of  what  it  is  we  are  after  so 
we  can  meet  and  join  the  issue  and  put  the  Board  in  a  position  to  decide 
fairly.  I  think  our  initial  reaction  to  the  criteria  in  the  bill  was  that 
they  are  a  step  in  the  right  direction  but  still  too  vague.  There  are  sev- 
eral topics  here  that  would  be  difficult.  Some  are  culturally  loaded.  It 
would  be  very  hard,  for  instance,  to  judge  the  type  of  resident's  neigh- 
borhood and  community. 

Mr.  BiESTER.  If  I  could  interrupt,  that  seems  to  me  to  be  the  problem. 
I  have  checked  off  2,  3,  11,  and  question-marked  12  and  in  each 
one  of  those  instances,  there  is  a  loading  against  at  least  some  minor- 
ity groups  in  the  community.  They  are  beyond  the  control  and  dis- 
position, in  many  instances,  of  the  potential  parolee  and  therefore  they 
may,  in  conjunction  with  one  or  two  others  on  the  list,  tip  the  scale 
against  him  and  there  is  very  little  he  can  do  about  it. 

Mr.  Foster.  My  own  personal  reaction  to  that  would  be  that  given 
the  choice  of  either  having  some  that  are  culturally  loaded  or  having 
none  at  all,  I  would  choose  to  have  some  so  that  I  would  know  what  it 
was  I  was  trying  to  argue.  It  becomes  the  role  of  a  sensitive  lawyer 
to  try  to  present  to  the  Board  the  fact  that  on  these  criteria  there  are 
arguments  that  this  home,  even  if  not  the  type  of  home  that  you  think 
is  suitable,  nevertheless  is  one  that  is  appropriate  for  this  man. 

At  least  you  know  what  you  are  fighting  or  what  it  is  you  are  deal- 
ing with  rather  than  just  shooting  in  the  dark. 

Mr.  BiESTER.  I  have  an  open  mind  on  it  myself.  I  would  like  to  think 
I  have  an  open  mind.  But  it  worries  me  that  an  inmate  would  be  con- 
fronted with  satisfying  criteria  beyond  his  control  and  in  the  numbers 
that  are  involved  here.  That  would  be  a  kind  of  frustrating  experi- 
ence, it  would  seem  to  me,  that  not  really  being  able  to  resolve  satis- 
factorily factors  which  the  Board  is  required  to  take  into  considera- 
tion. It  leaves  him  in  a  somewhat  questionable  status  despite  the 
progress  that  he  has  made. 

Mr.  Foster.  In  some  situations  it  would  not  be  fair  to  judge  a  parolee 
on  criteria  beyond  his  control.  For  instance,  with  juveniles — I  deal 
mostly  with  juveniles — there  is  no  doubt  in  my  mind  that  some  juve- 
niles get  into  trouble  with  their  older  brothers.  Here  there  is  a  real 
question  of  the  desirability  of  the  home.  But  it  is  hard  to  say,  "Your 
home  has  a  brother  in  it  that  gets  you  into  trouble  and  therefore  you  are 
not  eligible :  tough  luck.  This  is  not  a  good  place  for  you  to  go." 

How  the  Board  deals  with  that,  in  fact,  is  nard  to  say. 
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Mr.  BiESTER.  We  have  said  that  these  parole  hearings  should  be  open. 
At  least  that  has  been  the  testimony  of  many  witnesses. 

Well,  that  means  open  not  only  in  terms  of  the  potential  parolee 
and  his  family,  but  also  open  with  respect  to  the  entire  community. 
It  seems  to  me  by  spelling  out  all  of  these  factors  and  spelling  out 
enough  of  them  which  are  beyond  the  inmate's  contix)!  which  must, 
however,  be  satisfied  by  the  Parole  Board  in  the  light  of  public  scru- 
tiny, which  is  not  always  on  the  side  of  the  potential  parolee,  may  tend 
to  be  an  inhibitor  to  parole  when  you  have  got  a  close  case. 

Mr.  Foster.  Another  way  of  looking  at  it  is  that  whether  the  Board 
states  it  on  the  record  or  only  silently  in  the  night  in  their  homes,  the 
fact  is  that  they  will  be  applying  criteria.  The  question  is  your  ability 
to  influence  which  criteria  they  apply  and  how  they  apply  them.  If 
the  matter  is  left  unstated,  you  leave  that  in  a  subterranean,  low- 
visibility  situation  and  I  would  rather  see  it  spread  upon  the  record. 

Mr.  Kastexmeier.  Would  my  colleague  yield  on  that  ? 

Mr.  BiESTER.  Yes. 

Mr.  Kastenmeier.  Of  course,  under  section  4206,  the  Board  is  not 
compelled  to  consider  these  factors,  as  you  suggested,  I  think  a  bit 
earlier.  It  does  have  discretion  not  to  take  into  account  all  12  criteria 
and  force  the  parolee  to  necessarily  respond  to  all  12. 

Mr.  Foster.  Except,  of  course,  that  section  12  would  seem  to  imply 
that  if  they  were  going  to  consider  anything  else  they  would  have  to 
give  the  man  notice  of  what  it  would  be. 

Mr.  MiKVA.  If  my  colleague  would  yield  on  another  point,  I  made  a 
mental  footriOtc  cTurin.';"  the  discussion  about  public  hearings.  Maybe 
we  ought  to  define  that  in  a  way  somewhat  differently  than  hearings 
are  treated  pursuant  to  usual  administrative  law  or  than  open  court 
hearings.  This  is  because  of  the  very  point  you  make  that  in  order  to 
get  an  untrammeled  decision  from  the  paroling  authority  and  to  get 
all  the  input  that  ought  to  be  put  in  it  ought  not  be  turned  into  a  pub- 
lic hearing,  with  the  public  sitting  in  the  audience,  and  the  victims 
of  the  crime  or  the  family  of  the  victims  expected  to  testify  and  to 
bring  in  all  of  the  concerns  that  you  raise  by  your  question. 

Maybe  that  is  the  way  to  handle  it,  rather  than  to  say  that  we  ought 
not  to  specify  the  standards  with  which  we  want  the  paroling  authority 
to  comply.  I  am  inclined  to  agree  that  we  probably  are  going  to  apply 
those  standards  anyway.  We  are  only  worried  that  in  applying  them 
in  that  kind  of  a  lion's  arena,  we  feed  the  prisoner  back  into  the  lion's 
cage.  In  that  kind  of  arena,  some  of  those  criteria  might  get  sticky. 

Mr.  Foster.  Of  course,  juvenile  courts  now  have  standards  as  to 
who  may  be  present  at  hearings,  and  they  might  be  relevant.  Family, 
people  directly  interested,  and  so  on. 

Mr.  MiKVA.  And  in  some  instances  the  judge  is  given  the  right  to 
exclude  and  excuse,  and  in  other  cases  have  it  treated  as  a  public 
hearing.  I  think  we  ought  to  have  that  standard  here.  I  think  we  are 
all  going  to  have  to  face  up  to  all  of  our  administrative  laws  that  we 
learned  in  law  school  and  learn  that  they  are  not  always  the  best  of  all 
possible  standards. 

Mr.  Foster.  Of  course,  that  would  only  come  into  play  in  the  cele- 
brated case  where  there  has  been  publicity.  But  in  a  vast  majority  of 
cases  it  would  make  no  effective  difference.  But  in  those  few  cases  it 
might  be  highly  inflammatory  to  have  a  crowd  of  people  there. 
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Mr.  BiESTER.  Since  you  are  on.  the  situation  which  there  may  have 
been  a  flagrant  murder  by  a  parolee  and  the  press  may  want  to  do  an 
investigation  of  what  is  going  on  this  month  in  parole,  what  would  your 
answers  on  these  12  criteria  be?  I  can  see  it  all  coming  out  in  some 
kind  of  new  miracle  chart  and  I  just  am  somewhat  concerned  that  this 
might  be  an  inhibitor  to  more  process  than  it  might  help. 

I  just  don't  know,  and  I  am  very  appreciative  of  having  the  benefit 
of  your  thought  and  the  scales  that  you  balance  out.  I  guess  one  last 
question,  which  is,  we  talk  about  counsel  at  revocation  hearings  and 
perhaps  even  counsel  at  the  hearings  in  which  parole  is  granted  or 
turned  down.  Do  we  run  a  risk  of  having  a  rather  specialized  bar 
working  in  that  field  whose  credibility  may  be  somewhat  diminished 
with  the  Board  because  in  case  after  case  the  same  counsel  is  making 
essentially  the  same  kind  of  point  about  different  people  and  therefore 
counsel  himself  really  loses  credibility  because  of  the  consistency  of 
his  position. 

Mr.  Chernoff.  I  would  say  no  more  than  in  the  regular  criminal 
practice  in  the  criminal  justice  system. 

Mr.  BiESTER.  Where  I  think  we  run  into  that  problem  a  little  bit 
there  too. 

Mr.  Chernoff.  Yes,  but  I  think  the  situation  is  improving.  We 
have  in  most  jurisdictions  and  in  the  District  of  Columbia  more 
and  more  involvement  by  the  private  bar  in  the  court- appointed  case. 
The  new  system  coming  into  effect  in  the  District  of  Columbia  will 
at  first  put  500  members  of  the  District  of  Columbia  Bar  into  the 
courts  at  the  trial  and  appellate  level.  This  is  the  trend  and  I  think 
we  will  see  less  and  less  of  a  "tainted"  criminal  bar,  and  I  think  the 
same  would  probably  hold  true  for  parole. 

Mr.  Foster.  Although  I  am  sure  we  would  both  agree  that  if  it  came 
to  pass  that  there  were  a  small  group  of  regulars  who  handled  90  per- 
cent of  the  parole  hearings  that  that  would  be  a  tragedy. 

Mr.  BiESTER.  I  think  so  too. 

Mr.  Foster.  I  agree  with  Mr.  Chernoff's  suggestion  that  often  the 
lawyer  who  represents  the  man  on  the  second  charge  should  be 
appointed  for  both  purposes.  I  think  many  people  in  the  Public  De- 
fender here,  and  I  think  conscientious  criminal  lawyers  in  general, 
ought  to  take  the  attitude  that  when  you  are  appointed,  you  are  ap- 
pointed until  the  man  is  released  and  you  handle  all  his  problems  be- 
cause you  are  in  a  position  to  do  so. 

That  would  insure  that  the  whole  criminal  bar  was  involved  rather 
than  a  few  hangers-on  who  benefited  from  the  system. 

Mr.  BiESTER.  This  subcommittee  handled  legislation,  as  I  recall  it, 
Mr.  Chairman,  within  the  last  couple  of  years  in  which  this  whole 
question  of  the  mix  of  counsel  in  defender  cases  came  up  and  it  was 
the  thought  of  this  subcommittee  as  I  recall,  that  that  be  a  mix  includ- 
ing the  private  bar  as  well  as  the  traditional  bar  and  the  regular  de- 
fenders' bar. 

Mr.  Foster.  We  found  that  that  is  not  easy  to  do. 

Mr.  BiESTER.  I  know  it  is  not  easy  to  do.  I  know  the  difficulties 
that  we  all  have  in  that. 

Mr.  Kastenmeier.  That  was  in  connection  with  the  Criminal  Jus- 
tice Act  of  1967. 

The  gentleman  from  Illinois. 
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Mr.  MiKVA.  I  have  no  questions. 

Mr.  Kastenmeier.  I  might  ask  one  or  two  questions  in  conchision. 
Often  State  judges  request  that  sentences  run  concurrently  with  the 
Federal  parole  term,  but  actually  under  present  law,  it  is  really  up  to 
the  Board  whether  or  not  the  sentences  run  concurrently,  by  virtue  of 
the  Board's  timing  of  the  issuance  or  nonissuance  of  a  warrant. 

In  this  bill  in  section  4212,  as  indeed  in  the  draft  of  the  National 
Commission  on  Kef orm  of  the  Federal  Criminal  Laws,  we  provide  for 
concurrency.  Do  you  have  any  comment  on  that  ? 

Mr.  Chernoff.  We  think  that  it  is  fair.  Once  again,  it  mitigates 
many  of  the  problems  of  delay  and  this,  coupled  with  street  time, 
works  to  tiie  benefit  of  not  only  the  parolee  but  of  the  entire  system. 
Most  criminal  statutes  provide  for  sentences  with  an  upper  limit 
which  are  normally  sufficient  to  punish  any  person,  to  deter  him,  to 
take  him  from  society  for  a  sufficient  period  of  time. 

Mr.  Foster.  There  may  be  a  legal  issue  there.  In  fact,  Mr.  Chernojff 
and  I  argued  recently  that  it  seems  to  us  a  usurpation  of  power  on  the 
part  of  the  U.S.  Parole  Board  to,  in  effect,  reserve  to  itself  the  decision 
as  to  whether  or  not  a  sentence  will  be  concurrent  or  consecutive.  Now, 
that  is  a  power  which  it  seems  to  us  is  properly  lodged  in  the  sentencing 
judge  and  by  withholding  the  warrant  they,  in  fact,  hold  that  decision 
back  for  themselves  to  make  at  the  end  of  the  man's  sentence. 

I  am  not  sure  that  does  not  present  an  unfair  usurpation  of  the  power 
of  the  sentencing  judge  who,  after  all,  supposedly  has  all  the  informa- 
tion that  is  necessary  to  sentence  a  man  sensibly  and  reasonably. 

Mr.  Kastenmeier.  I  am  not  sure  I  am  clear  on  the  street  time  appli- 
cation. For  example,  under  the  Federal  Youth  Corrections  Act,  all 
street  time  is  fully  credited,  but  this  would  not  be  true  under  the  pres- 
ent system  for  adult  offenders.  Is  that  not  correct  ? 

Mr.  Foster.  That  is  correct. 

Mr.  Cher^toff.  That  is  correct.  The  Federal  Youth  Corrections  Act 
commences  on  a  particular  date  and  it  ends  on  a  particular  date  re- 
gardless of  the  legal  position  or  the  physical  location  of  the  person. 

Mr.  Foster.  And  that  is  in  effect  what  we  suggested  in  the  judicial 
section  that  we  drafted  for  the  bill. 

Mr.  Cherxoff.  Setting  it  out  as  a  jurisdictional  statement. 

I  might  add  one  thing  on  the  street  time.  I  think  there  is  a  certain 
balancing  involved.  On  the  one  hand,  the  opponents  to  street  time 
might  say  that  what  you  are  doing  is  removing  some  of  the  sentence 
from  a  person  who  is  inclined  to  or  who  is  going  to  violate  parole. 

The  proponents,  on  the  other  hand,  would  say  that  this  holds  out  a 
very  good  incentive  for  rehabilitation,  for  all  parolees,  even  those  who 
do,  in  fact,  get  into  trouble  again.  It  also  helps  to  streamline  the 
procedure. 

I  might  add,  to  bolster  the  proponent's  view,  that  what  statistics 
there  are,  to  our  knowledge,  show  that  for  people  who  are  revoked  on 
parole,  the  violations  normally  occurs  with  the  commission  of  an 
offense  and  it  occurs  within  a  very  short  period  after  the  person  is  re- 
leased from  an  institution.  So  we  are  not  talking  in  terms  of  people 
who  are  going  to  be  gaining  years  and  years  on  the  system  because  of 
street  time  but  we  are  talking  in  terms  of  people  who  within  60  or  90 
days  may  get  into  trouble  again. 
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Mr.  Eglit.  Is  it  not  the  legal  anomaly  that  present  law  says  that  a 
person  who  is  on  parole  is  in  the  custody  of  the  Attorney  General,  so 
when  he  argues  at  the  time  of  revocation  that  he  should  be  given 
credit  for  street  time,  he  is  arguing  that  he  is  in  fact,  in  custody.  To 
that  argument  the  answer  he  receives  is,  "No,  you  are  not  in  prison; 
you  are  not  in  custody."  Yet,  for  purposes  of  the  board's  asserting 
jurisdiction  to  revoke,  it  does  in  fact  say  the  parolee  is  in  the  Attorney 
General's  custody.  I  understand  the  courts  have  upheld  this  type  of 
reasoning,  but  it  has  been  criticized,  at  least. 

Mr.  Foster.  That  is  the  formal  bind  that  a  prisoner  is  in,  facing  an 
argument  which  works  against  him  either  way  he  makes  it.  But  I 
think  that  it  is  an  old  argument,  the  argument  that  you  are  in  custody 
but  you  are  not.  It  is  also  one  that  is  very  unrealistic  in  terms  of  pris- 
ons today  because  a  man  who  is  in  prison  is  out  on  the  street  half  of 
the  time  if  he  is  in  a  halfway  program. 

The  man  out  on  the  street  may  be  subjected  to  the  most  extreme  con- 
ditions. I  mean  heavy  conditions  of  parole  are  set.  So  the  real  effective 
difference  is  very  small  and  I  think  it  is  a  distinction  that  ought  to  be 
wiped  out.  I  think  that  when  a  prisoner  sees  that  kind  of  distinction 
being  made,  I  think  it  is  productive  of  cynicism  as  to  what  the  sys- 
tem's intentions  are. 

Mr.  Chernoff.  You  are  really  talking  about  the  confines  of  one's 
sentence  and  custody  is  a  very  loose  term.  In  some  litigation  on  the 
Federal  escape  statute,  the  question  is  whether  it  is  the  same  crime  to 
scale  a  prison  wall  as  it  is  to  walk  away  from  a  halfway  house,  both  of 
which  may  be  an  escape  from  custody.  The  law  has  tried  to  refirie  and 
define  just  what  are  the  bounds  of  a  person's  sentence  and/or  what  is 
escape. 

In  fact,  I  think  the  line  at  this  point  is  drawn  between  work  release 
and  parole.  A  person  leaving  the  confines  of  parole  is  not  guilty  of  an 
escape  while  the  person  leaving' a  halfway  house  is,  but  custody  is  a 
very  loose  term. 

Mr.  Eglit.  A  person  who  leaves  parole  cannot  be  convicted  for 
escape  ? 

Mr.  Ckernoff.  Not  for  escape. 

Mr.  Kastenmeier.  Thank  you  very  much,  Mr.  Chernoff  and  Mr. 
Foster,  for  your  testimony  today.  You  have  been  verv  helpful  to  the 
subcommittee  in  its  deliberations  on  parole.  If,  in  the  future,  you  have 
any  further  clarifying  data  to  offer  to  the  subcommittee,  we  would  be 
most  pleased  to  have  them. 

Mr.  Foster.  Thank  you. 

Mr.  Chernoff.  Thank  you. 

Mr.  Kastenmeier.  The  Chair  would  like  to  acknowledge  the  pres- 
ence of  Joan  Wells  and  her  daughter,  Peggy,  from  Watertown, 
Wisconsin,  very  important  constituents  of  the  chairman. 

This  concludes  our  hearing  this  afternoon,  Wednesday  morning, 
next,  at  10  o'clock  in  this  room  we  will  continue  our  hearings  at  which 
time  we  will  hear  Professor  Herbert  Miller  and  Julian  Tej^per,  accom- 
panied by  Anthony  Fitch,  as  well  as  Sanford  Rosen.  Until  that  time, 
the  subcommittee  stands  adjourned. 

(Whereupon,  at  3 :03  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.,  Wednesday,  March  20, 1972.) 
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House  of   Representatives, 

Judiciary  Committee, 

Subcommittee  No.  3, 

Washington,  B.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:30  a.m.,  in  room 
2226,  Eayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier, 
chairman,  presiding. 

Present :  Representatives  Kastenmeier,  Biester,  Fish,  and  Coughlin. 

Staff  members  present :  Howard  Eglit,  corrections  counsel,  and  as- 
sociate counsel  Thomas  Mooney. 

Mr.  Kastenmeier.  The  subcommittee  will  be  in  order.  The  subcom- 
mittee this  morning  is  continuing  its  hearings  on  H.R.  13118  and  other 
bills  relating  to  parole.  The  Chair  regrets  that  because  of  a  conflict  with 
the  activity  on  the  House  floor,  we  have  been  delayed  this  morning 
and  may  be  interrupted  hereafter.  I  am  confident  that  members  of 
the  subcommittee  will  be  attending  shortly. 

This  morning  the  Chair  is  very  pleased  to  welcome  as  our  first  wit- 
ness Professor  Herbert  Miller  of  Georgetown  University  Law  Center, 
who  is  deputy  director  of  its  Institute  of  Criminal  Law  and  Procedure. 

Professor  'Miller,  we  will  be  very  pleased  to  hear  from  you,  sir.  I 
note  that  you  have  a  statement.  You  may  read  it  or  proceed  in  any 
manner  you  see. 

Mr.  Miller.  Thank  you,  Mr.  Chairman.  I  would  like  to  submit  the 
statement  for  the  record,  if  I  may. 

Chairman  Kastenmeier.  Without  objection,  then,  we  will  receive 
the  statement  for  the  record. 

(Professor  Miller's  prepared  statement  appears  at  p.  731.) 

TESTIMONY  OF  HERBERT  S.  MILLER,  ADJUNCT  PROFESSOR, 
GEORGETOWN  UNIVERSITY  LAW  CENTER;  DEPUTY  DIRECTOR, 
INSTITUTE  OF  CRIMINAL  LAW  AND  PROCEDURES 

Mr.  Miller.  I  am  going  to  concentrate  on  two  items,  the  first  being 
the  question  of  what  kind  of  criteria  should  govern  the  Parole  Board 
in  its  determination  of  whether  or  not  to  grant  a  person  parole. 

I  have  sat  through  many  parole  board  hearings  in  different  parts  of 
the  country.  Without  exception,  the  person  who  is  either  applying 
for  parole  or  who  is  eligible  for  parole  is  put  through  a  grilling  by 
parole  board  members,  which  clearly  indicates  he  is  going  to  have  to 
prove  to  them  that  he  is  ready  to  be  placed  on  parole.  It  is  almost  as  if 
there  is  a  presumption  against  granting  parole. 
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The  questioning  takes  that  vein.  And,  of  course,  many  of  the 
people  who  appear  before  the  parole  board  are  not  equipped  to  handle 
this  kind  of  questioning  or  they  have  become  wise  in  the  way  of  parole 
boards  and  have  become  extremely  well-equipped  to  con  parole  boards. 
I  have  seen  them  do  it,  sometimes  successfully  and  sometimes  un- 
successfully. 

They  learn  what  things  to  say.  'Yes,  I  have  gone  through  all 
the  programs  in  the  prison.  I  have  been  a  good  boy.  I  observed  all  the 
rules,  built  up  good  time.'  This  is  the  way  to  get  parole.  It  is  not  a  very 
real  procedure. 

Your  bill  implies  a  different  approach,  that  the  presumption  for  pa- 
role is  present,  and  the  Parole  Board  must  grant  that  parole  unless  it 
makes  certain  findings.  I  not  only  agree  with  this  approach,  but  as  I 
point  out  in  my  statement,  the  American  Bar  Association  has  adopted 
this  approach  for  the  granting  of  probation.^ 

The  language  is  very  similar.  It  says  the  courts  shall  grant  probation 
unless  and  then  it  lists  certain  factors  the  judge  must  find  before  he 
can  deny  probation.  I  think  this  is  the  heart  of  the  bill. 

I  think  also  that  the  whole  question  of  whether  a  person  should  be 
eligible  for  parole  is  quite  complicated,  because  under  Federal  law,  it 
would  be  one-third  of  the  time  being  served  for  eligibility,  unless  the 
court  did  a  wide  variety  of  things.  Frankly,  I  don't  see  why  there 
should  be  any  restriction  on  when  parole  eligibility  should  attach. 

It  is  impossible  for  a  court  to  predict  what  this  person  may  be  like 
1  year  from  now,  6  months  from  now,  2  years  from  now  in  a  prison 
situation.  If  it  is  a  young  person  who  is  going  to  prison  for  the  first 
time,  the  chances  are  that  he  may  be  homosexually  raped  within  a 
week  of  his  going  to  prison.  What  this  is  going  to  do  to  him,  nobody 
can  predict. 

I  believe  we  ought  to  really  take  the  approach  that  parole 
eligibility  should  attach  at  the  earliest  possible  moment  and  encour- 
age that  eligibility  to  attach.  The  criteria  that  the  Parole  Board  is 
going  to  use  under  this  bill,  I  think,  are  extremely  interesting. 

And  again,  it  parallels  to  some  extent  the  criteria  set  forth  by  the 
American  Bar  Association  in  its  Standards  Relating  to  Probation. 

There  are  just  two  things,  though,  that  always  bother  me  about 
criteria,  both  set  forth  by  the  bar,  by  numerous  statutes  and  in  this 
bill.  They  concentrate  on  the  person's  past.  We  know  from  the  Presi- 
dent's Crime  Commission  that  in  an  overwhelming  majority  of  cases 
the  past  is  going  to  be  bad.  It  is  going  to  be  characterized  by  a  long 
record.  It  is  going  to  be  characterized  by  a  frequent  dropout  from 
school,  disorganized  life  in  the  community,  no  permanent  address, 
and  low-level  jobs  on  an  intermittent  basis.    . 

These  are  the  characteristics  of  the  typical  offender  that  we  have 
from  the  President's  Crime  Commission.  If  we  emphasize  those  things 
and  say  this  is  what  the  Parole  Board  must  consider,  we  are  almost 
saying  that  we  are  not  going  to  grant  parole. 

Now,  the  bill  refers  to  resources  and  a  few  other  things  that  look 
forward.  The  two  that  I  have  picked  out  are  the  community  resources 
and  the  training  or  alleged  rehabilitation  the  offender  may  have  re- 
ceived in  the  institution.  Those  are  things  that  don't  relate  to  his  past, 
but  merely  mentioning  them  is  not  enough. 

1  standards  Relating  to  Probation,  American  Bar  Association  Project  on  Standards  for 
Criminal  Justice  (Approved  Draft  1970). 
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Merely  having  provisions  in  the  bill  for  community  halfway  houses 
and  other  kinds  of  community  facilities  isn't  enough.  I  think  lawyers 
have  a  capability  of  writing  beautiful  laws  and  spelling  out  fine  con- 
cepts, ajid  then  as  legislators  completely  failing  to  follow  up  the 
concepts  with  the  money  that  is  needed  to  put  them  into  practice. 

Probably  the  best  example  is  juvenile  codes.  For  most  of  this  cen- 
tury we  have  been  relatively  enlightened  in  terms  of  juveniles  not  be- 
ing treated  as  criminals.  But  never,  never  was  any  attention  paid  to  the 
community  resources.  And  as  a  result,  the  juveniles  ended  up  being 
sent  to  prison.  The  Supreme  Court  got  so  tired  of  it  that  they  said  the 
juvenile  court  has  to  be  run  like  a  criminal  court,  because  juvenile 
judges  are  sentencing  children  to  prison,  no  matter  what  they  are 
called. 

You  can't  ask  a  judge  or  a  parole  board  to  take  these  factors  into 
account,  unless  you  give  them  realistic  options.  And  these  realistic 
options  must  include  those  facilities  in  the  community,  whether  they 
are  lialfway  houses  or  whether  they  are  parole  officers  with  low  case- 
loads; whether  they  are  community  mental  health  centers;  whether 
they  are  realistic  vocational  training  programs  or  manpower  training 
pi-ograms  in  the  community. 

Unless  they  are  provided  for  in  this  bill  or  in  current  parallel  legis- 
lation, I  think  you  really  are  condemning  a  person  with  a  dismal  past 
to  a  forecast  for  a  pretty  dismal  future. 

Mr.  Kastenmeier.  Doesn't  that  put  us  in  a  dilemma  ?  That  is  to  say, 
parole  eligibility  might  turn  on  what  resources  are  available,  a  factor 
which  has  nothing  to  do  with  the  prisoner  himself,  his  motivation  or 
anything. 

With  some  sort  of  an  expansion  of  rights,  couldn't  he  complain  that 
the  community  is  not  providing  the  resources  necessary  to  enable  him 
to  set  a  parole  under  the  circumstances  ? 

Mr.  Miller.  I  think  the  bill  does  that  now.  It  emphasizes  the  past, 
mentions  the  future  factors,  and  that  is  it.  I  have  spoken  to  judges  all 
over  the  country  and  some  parole  board  members.  They  are  sirnply 
not  going  to  release  a  person  to  the  community  unless  they  are  given 
some  assurance  that  there  is  something  for  that  person  in  the  com- 
munity, something  that  is  going  to  help  stabilize  that  person,  what- 
ever it  is,  whether  it  is  a  good  caseload  for  the  probation  and  parole 
officers,  or  whether  it  is  a  halfway  house  facility.  And  frequently,  this 
answers  a  lot  of  doubts  that  these  people  have. 

I  am  talking  about  what  I  conceive  to  be  the  practice,  the  reality 
which  is  that  given  no  options  in  the  community,  neither  judges  or 
parole  boards  are  going  to  release  people  who  are  marginal.  And  a  lot 
of  them  are  marginal.  There  are  a  certain  number  of  people  who  aren't 
going  to  get  released  under  any  circumstances  because  of  the  crime  or 
because  they  are  obviously  dangerous  persons. 

There  are  others  who  are  going  to  be  released  just  as  obviously,  be- 
cause they  have  roots  and  they  have  stability.  But  the  overwhelming 
percentage  of  the  people  they  consider  present  no  easy  choices.  Thev 
are  marginal.  They  have  conducted  experiments  providing  extremely 
low  caseloads  in  probation  departments,  and  found  out  the  judges  are 
more  willing  to  put  them  on  probation. 

Mr.  Kasteistmeier.  Yes.  I  want  it  understood  that  I  think  your 
recommendations  are  excellent  and  they  are  affirmative.  Perhaps  we 
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should  emphasize  that.  I  am  only  looking  at  the  other  side  of  the  coin 
with  respect  to  the  implications  of  one  of  your  recommendations, 
namely  making  the  criterion  for  parole  that  which  is  beyond  the  in- 
mates' capacity  to  affect,  namely,  resources  in  the  community. 

Mr.  Miller.  There  are  cases  where  the  courts  have  held  as  to  alco- 
holics— a  recent  case  in  the  District  of  Columbia,  as  to  an  elderly 
woman  who  was  placed  in  St.  Elizabeth's  and  was  getting  no  care 
there.  She  was  really  being  put  there  just  to  keep  her  out  of  the  way. 
The  District  of  Columbia  Circuit  Court  held  that  they  weren't  doing 
anything  for  her.  The  district  court  had  to  hold  extensive  hearings  to 
determine  whether  there  were  facilities  in  the  community  that  might 
help  her. 

In  the  alcoholic  cases,  the  courts  have  released  alcoholics  outright 
from  hospitals  because  they  were  getting  no  treatment  whatsoever. 

I  think  the  issue  you  are  getting  at,  Mr.  Kastenmeier,  is  that  the 
whole  concept  of  the  right  to  treatment  which  now  attaches  to  alco- 
holics and  mental  patients  is  getting  very  close  to  the  right  to  treat- 
ment in  our  prisons.  And  I  would  say  that  it  is  only  a  question  of  time 
until  we  have  the  suit  that  is  going  to  show  that  the  persons  are  being 
kept  in  there  for  warehousing  purposes.  They  are  not  receiving  any 
help. 

It  is  only  a  question  of  time  in  my  view  until  the  courts  start  releas- 
ing a  lot  of  these  people. 

Mr.  Kastenmeier.  In  this  connection 

Mr.  Miller.  I  would  like  to  be  the  first  lawyer  to  bring  such  a  suit, 
I  might  add, 

Mr.  Kastenmeier.  In  section  4203  of  H.R.  13118  we  do  have  sub- 
section 5,  which  provides  power  to  ''enter  into  and  perform  such 
contracts,  leases,  cooperative  agreements,  or  other  transactions  as  may 
be  necessary  in  the  conduct  of  its  functions,  with  any  public  agency, 
or  with  any  person,  firm,  association,  corporation,  educational  insti- 
tution, or  nonprofit  organization." 

Mr.  Miller.  Let's  carry  your  question  a  step  further.  If  you  had  a 
completely  honest  Parole  Board  they  would  not  release  a  man  on  parole 
for  the  reason  that  he  needs  a  halfway  house  which  is  not  available. 
The  Board  might  believe  he  is  not  ready  for  complete  release  into  the 
community.  They  believe  he  should  be  in  some  kind  of  structured 
environment  in  the  community.  But  they  do  not  release  him  because 
such  facilities  are  not  available. 

If  I  were  on  the  Parole  Board,  I  would  say  just  that.  And  if  I  were 
that  man's  lawyer,  I  would  turn  right  around  and  go  to  court.  I  think 
the  implication  is  there.  And  frankly,  I  think  it  is  a  good  implication. 

The  other  area  is  the  kind  of  information  that  the  Parole  Board 
does  consider  in  what  is  in  effect  the  presentence  report  for  the  Parole 
Board,  very  much  like  the  presentence  report  the  judge  gets.  The  Bar 
Association,  in  its  Standards  Relating  to  Probation,  emphasizes  that 
the  record  available  to  the  judge  should  be  the  complete  criminal 
record. 

In  their  commentary  they  say  that  this  should  not  include  arrest 
records.  The  Bar  feels  that  only  conviction  records  should  be  included 
in  what  the  judge  looks  at  in  a  presentence  report.  In  short,  the  arrest 
records  have  no  validity  bedause  of  the  many  reasons  arrests  are  made 
and  charges  dropped. 
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I  am  suggesting  that  neither  does  the  Parole  Board  have  a  need  to 
see  arrest  records  which  are  not  followed  by  conviction.  The  sheet 
that  they  should  look  at  should  show  only  those  records  which  show 
final  dispositions  resulting  in  conviction.  And  this  brings  us  to 
the  whole  question  of  the  removal  of  disabilities  and  disqualifications. 

As  you  Imow,  this  is  a  subject  which  has  received  substantial  atten- 
tion from  other  committees.  I  have  testified  before  several  committees 
on  this  matter,  both  as  to  arrest  records  and  to  conviction  records.  I 
just  finished  a  study  for  the  Labor  Department  on  the  whole  problem. 
It  documents  what  happens  to  people  when  they  try  to  get  jobs  with 
any  kind  of  a  record,  whether  it  be  arrest,  juvenile,  or  conviction  rec- 
ord. I  am  submitting  a  copy  of  that  study  to  the  committee  for  its  use. 

Mr.  Kastenmeier.  The  study  will  be  received,  but  will  not  be  made 
part  of  the  record  due  to  its  length. 

Mr.  Miller.  The  finding  the  study  made  was  that  all  kinds  of  rec- 
ords really  do  disable  people  in  finding  jobs.  Arrest  records  are  just  as 
disabling  as  conviction  records.  In  many  jurisdictions,  juvenile  records 
are  quite  disabling  as  well. 

We  have  made  a  number  of  recommendations  in  that  study  relating 
to  model  legislation  and  also  to  a  range  of  administrative  procedures 
that  should  be  followed  to  remove  all  the  obstacles  that  are  now  in  the 
way  of  an  individual. 

The  one  thing  I  wish  to  comment  on  in  PI.R.  13118  is  section  4215. 
There  is  a  provision  in  this  section  which  opens  up  Pandora's  box 
by  allowing  State  and  local  governments  to  disregard  any  certificate 
which  removes  the  disqualification  or  the  disability  and  look  at  that 
record  despite  that  order. 

We  have  recommended  in  the  study  that  there  be  a  procedure  by 
which  a  person  can  get  a  conviction  record  annulled  and  sealed.  And 
once  that  record  is  annulled  and  sealed,  employers  should  not  be  per- 
mitted to  have  access  to  that  record,  except  in  certain  circumstances 
for  law  enforcement  purposes.  And  we  define  law  enforcement  pur- 
poses to  include  investigation  of  a  crime. 

Obviously,  the  police  department  has  to  have  access  to  the  record. 
Also,  it  would  include  applications  for  employment  with  law  enforce- 
ment agencies  and  applications  for  employment  with  any  govern- 
mental agencies  involved  directly  and  immediately  with  the  national 
security.  But  that  is  only  a  narrow  range  of  exceptions. 

As  to  all  other  jobs,  including  applications  for  licenses  for  many 
occupations,  civil  service  jobs  at  any  level,  our  recommendation  was 
that  the  application  form  ask  this  question:  "Have  you  ever  been 
convicted  of  a  crime  which  has  not  been  annulled?"  Which  has  not 
been  annulled — and  if  a  person  has  had  his  conviction  annulled,  he 
can  answer  no  to  that  question. 

We  are  not  asking  him  to  lie.  We  are  not  trying  to  rewrite  history 
or  destroy  the  record.  It  is  there  for  legitimate  law  enforcement  pur- 
poses. But  you  remove  the  curse  of  that  conviction  from  that  person 
when  he  soes  looking  for  a  job. 

Section  4215  as  it  now  reads  specifically  authorizes  courts  and 
State  and  local  public  agencies  to  set  a  look  at  that  record,  despite  any 
certificate  removing  disqualifications  or  disabilities. 

Many  ex-cons  I  have  talked  to,  the  people  with  arrest  records — yes, 
many  of  them  do  want  their  civil  rights  restored.  They  want  to  be  able 
to  vote.  But  of  most  concern' to  them  is  their  ability  to  get  xi  job. 
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We  cite  from  a  book  in  that  study  called  "An  Eye  for  an  Eye," 
"written  by  four  people  who  were  in  the  Indiana  State  Penitentiary. 
There  is  a  chapter  m  that  book  called  Ex-Con,  where  they  describe 
what  it  really  is  like  to  try  to  get  a  job.  Every  employer  asks  for  con- 
viction records.  And  most  employers  ask  about  arrest  records,  too. 

If  you  lie  and  say,  "No.  I  wa^s  not  convicted,"  generally  they  are 
going  to  find  out.  And  when  they  do  find  out,  it  is  automatic.  You  will 
be  dismissed  summarily.  If  you  tell  the  truth,  you  are  not  going  to  get 
the  job.  So  the  question  is  to  lie  or  not  to  lie. 

The  question  I  am  suggesting,  "Have  you  ever  been  convicted  of  a 
crime  which  has  not  been  annulled?" — if  they  have  been  unsuccessful 
in  getting  annulment  for  some  reason,  they  have  to  answer  yes,  they 
have.  If  they  have  gotten  it  annulled  or  expunged  or  sealed — you  can 
use  any  words  you  want  to — they  can  ansAver  no.  And  you  remove  this 
curse.  I  think  this  is  absolutely  critical  that  we  don't  say  to  people, 
'•You  can't  work." 

We  use  the  phrase  "rehabilitation"  and  similar  language  today.  We 
are  really  talking  about  people  functioning  in  our  society.  And  the 
mark  of  their  ability  to  function  is  always  their  ability  to  work,  pay 
taxes,  get  their  families  off  of  welfare.  That  is  really  what  we  are 
talking  about.  We  are  not  talking  about  curing  them  of  diseases,  but 
merely  enabling  them  to  function. 

But  if  you  put  the  legal  obstacle  in  the  way — and  I  believe  this  bill 
puts  a  legal  obstacle  in  the  way — you  are,  in  effect,  damning  that 
person.  You  are  condemning  him  to  a  miserable  prison  existence, 
where  he  has  gained  very  little  in  the  w^ay  of  rehabilitation. 

When  he  gets  out,  you  are  saying,  "We  will  continue  to  pronounce 
this  curse  on  you  for  the  rest  of  your  life."  And  then,  if  that  person 
goes  out  and  hits  somebody  over  the  head  harder  than  in  his  previous 
crime,  we  get  outraged.  We  are  almost  asking  for  it  by  saying  that  he 
can't  work.  I  call  it  "right  to  work"  legislation,  Mr.  Chairman,  if  you 
don't  mind. 

Mr.  Kastenmeier.  We  will  remember  that  when  we  go  to  the  Floor. 

Mr.  Miller.  It  is  a  right-to- work  law,  absolutely. 

I  have  some  other  very  brief  comments  on  the  conditions  of  parole. 
I  think  by  and  large  the  conditions  are  tremendous.  Usually,  most 
parole  boards  and  judges  hand  out  a  set  of  rather  routine  conditions, 
including  telling  alcoholics  not  to  drink.  Now  these  are  very  sick 
people ;  the  first  thing  they  do  is  get  a  drink. 

Other  times  they  say  you  cannot  associate  with  anybody  who  has  a 
criminal  record.  This  is  utterly  ridiculous.  In  fact,  there  are  jurisdic- 
tions where  ex-offenders  have  gotten  together  to  form  self-help  groups. 
And  they  are  literally  violating  their  conditions.  But  nobody  is  doing 
anything  about  it. 

So  I  think  the  conditions  you  have  in  here  are  excellent.  And  I  think 
the  one  about  limiting  restrictions  on  association  is  very  good. 

One  final  comment  on  the  revocation  proceedings.  They  go  far 
beyond  anything  any  parole  board  in  the  United  States  does  today — 
certainly,  beyond  what  the  Federal  Parole  Board  is  doing.  I  think  they 
are  absolutely  essential.  The  key  issue  has  to  be  that  you  are  depriving 
a  person  of  his  freedom.  You  must  have  a  due  process  proceeding  to 
determine  the  facts.  I  think  that  is  just  what  you  are  doing  there. 
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However,  I  want  to  suggest  one  change  in  approach.  It  appears  from 
the  language  of  the  bill  that  before  measures  short  of  revocation  can 
be  taken,  changing  conditions,  a  warning,  a  reprimand — whatever 
you  want  to  call  it— that  you  would  have  the  revocation  proceeding. 

We  suggested  in  the  Bar  Standards  that  if  you  are  really  considering 
measures  short  of  revocation,  you  should  informally  sit  down  with  the 
person  and  work  out  something  to  avoid  what  can  be  a  fairly  lengthy 
hearing. 

I  don't  know  whether  that  is  what  you  meant  to  do.  But  it  appears 
that  you  are  requiring  revocation  proceedings  in  almost  every  case, 
even  though  you  may  obviously  not  want  to  revoke  a  person's  parole. 
I  suggest  some  language  in  there  that  would  encourage  a  more  infor- 
mal approach.  I  think  revocation  should  be  treated  as  the  absolute  last 
resort  when  all  else  fails.  Therefore,  the  proceedings  should  be  the  last 
resort. 

Another  matter  I  wanted  to  comment  on  was  the  kind  of  people  you 
are  putting  on  the  Parole  Board.  I  was  talking  yesterday  with  a  gen- 
tleman who  has  been  the  head  of  the  corrections  department  of  a 
State,  and  head  of  a  large  probation  department.  He  has  written  many 
books  on  the  subject. 

I  showed  him  this  bill.  He  initially  started  saying  he  was  against 
parole  boards  generally  and  certainly  against  independent  parole 
boards.  And  then  as  we  went  through  the  bill,  he  saw  the  makeup  of 
that  parole  board  and  he  changed  his  tune  and  said,  "That  solves  the 
problem  by  having  a  parole  Board  so  diverse  as  this  one  with  the  other 
requirements  laid  in." 

I  want  to  suggest  one  further  criterion  you  might  put  in  for  an- 
other person.  Our  prison  system  at  both  the  Federal  and  State  levels 
frequently  has  a  disproportionate  number  of  people  from  certain 
minority  groups.  In  some  States  it  is  a  disproportionate  number  of 
Indians  in  the  prison  system.  And  throughout  the  entire  system,  there 
is  a  disproportionate  number  of  blacks.  There  is  certainly  a  dispropor- 
tionate number  of  young  people. 

I  would  like  to  see  one  of  these  positions  filled  by  somebody  taking 
into  account  race  and  age.  I  think  it  would  be  very  helpful,  frankly, 
to  have  a  young  black  or  a  young  Indian  on  the  Parole  Board. 

Our  Institute  worked  with  Indian  groups  throughout  the  country. 
One  thing  they  are  pushing  for  in  States  where  there  is  a  substantial 
Indian  population  in  the  prison  is  an  Indian  member  on  the  Parole 
Board.  It  is  an  enormous  symbolic  thing  to  them.  They  need  it.  They 
need  it  badly.  And  I  think  it  might  be  useful. 

Mr.  BiESTER.  Would  the  witness  yield  at  that  point  ?  Do  you  recom- 
mend that  this  be  specified  or  that  it  be  generalized?  That  is  to  say, 
where  there  is  a  minority  population  group  disproportionately  repre- 
sented in  the  prison  population  of  that  State,  that  the  minority  group 
or  any  such  minority  group  be  represented.  Or  would  you  specify  sex, 
age,  race,  and  other  matters.  I  am  concerned  about  the  constitutionality 
of  specificity. 

Mr.  Miller.  Well,  the  bill  is  quite  specific  already.  Certainly,  it  has 
a  requirement  that  one  member  be  a  woman.  I  would  say  race  and  age, 
that  one  Board  member  reflect  the  race  and  age  composition  of  the 
existing  prison  system  at  that  time.  It  is  young  and  it  is  black  to  a 
great  extent  now.  Twenty  years  from  now,  conceivably  it  could  be 
different.  Prison  populations  change. 
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Mr.  BiESTER.  I  think  that  is  the  thrust  of  my  question.  Should  it  be 
spelled  out  as  a  generalization?  Or  should  it  be  spelled  out  in 
specificity  ? 

Mr.  Miller.  I  think  the  race  and  age  should  be  spelled  out.  My 
feeling  is  that  the  constitutional  issue  won't  arise.  I  would  almost 
think  the  present  composition  of  parole  boards  in  almost  every  State 
and  at  the  Federal  level  is  predominantly  white  and  male.  And  1 
suspect  that  there  are  very  few  people  under  40  or  under  50  on  those 
parole  boards. 

The  prison  population  that  they  are  judging  every  day  is  young 
and  frequently  of  a  different  ethnic  or  racial  strata.  And  it  doesn't 
really  make  sense  to  have  the  release  decision  judgment  being  made  by 
people  who  are  so  out  of  touch  with  the  cultural  environment  from 
which  the  inmates  come. 

Let  me  give  you  an  example.  The  District  of  Columbia  Parole  Board 
has  three  people,  two  black  and  one  white.  A  young  black  was  up  for 
parole.  His  job  or  his  method  of  livelihood  prior  to  being  in  prison 
was  a  pool  hustler.  Well,  I  happen  to  know  from  some  reading  1 
have  done  and  talking  that  in  many  areas  that  pool  hustling  is  a 
very  legitimate  way  to  earn  a  living.  And  some  very  famous  people 
have  earned  a  living  that  way. 

None  of  the  members  of  the  Parole  Board  knew  that,  not  even  the 
blacks,  because  culturally,  they  were  in  a  different  environment.  They 
were  middle  class.  They  had  middle  class  values.  He  was  refused 
parole,  because  when  he  was  asked  what  he  was  going  to  do,  he  replied 
that  he  was  going  to  pool  hustle.  He  wasn't  thinking  of  doing  any- 
thing illegitimate  or  immoral.  It  was  a  legitimate  way  of  earning  a 
living  in  his  own  environment.  Yet,  he  was  refused  parole  for  that 
purpose. 

And  I  thought  very  clearly,  how  useful  it  would  have  been  to  have 
a  young  black  on  that  Parole  Board.  I  suspect  that  a  young  black  would 
have  accepted  the  fact  that  pool  hustling  is  a  way  of  life,  that  it  is  not 
illegal. 

Mr.  BiESTER.  Perhaps  I  am  not  being  clear.  My  question  is  not  on 
the  advisability.  My  question  is  on  the  constitutionality  of  specificity. 

Mr.  Miller.  The  only  way  I  can  answer  is  if  the  constitutional 
question  were  to  come  up,  without  digging  into  it  too  deeply,  I  might 
say  it  is  unconstitutional  not  to  have  somebody  in  their  peer  group 
making  this  judgment. 

INIr.  BiESTER.  Again,  my  question,  though,  is,  is  it  your  recommenda- 
tion that  it  be  be  spelled  out  specifically  that  the  Board  shall  have  a 
woman,  a  person  between  certain  ages,  a  person  of  a  specific  minority 
group,  or  all  groups,  or  do  we  spell  out  that  the  Parole  Board  shall  be 
representative  of  the  total  prison  community  that  you  are  dealing 
with? 

Mr.  Miller.  If  you  are  talking  about  the  National  Parole  Board, 
I  guess  it  might  be  rather  difficult  to  regionalize  it.  I  think  all  you 
could  do  then  would  be  to  spell  out  in  general  terms  at  the  national 
level  the  kind  of  representation  that  should  be  on  the  Board.  I  frankly 
don't  see  the  constitutional  issue. 

Mr.  Biester.  I  don't  either.  My  question  gets  down  to  the  specificity. 
Then,  I  get  into  a  constitutional  problem. 
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Mr.  Miller.  I  have  no  problem  with  saying  additional  criteria 
should  be  put  in  here  saying  that  one  Board  member  ought  to  reflect  to 
some  extent  race  and  age  composition  of  the  prison  population.  I 
don't  think  that  is  explicitly  in  there.  Women  are  and  so  are  others. 

That  concludes  my  testimony,  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  I  defer  to  the  gentleman  from  Pennsylvania. 
Mr.  Blester,  do  you  have  any  other  questions  ? 

Mr.  BiESTER.  Well,  Mr.  Chairman,  I  think  in  view  of  the  fact  that 
we  are  going  to  have  teller  votes  on  the  floor,  it  would  be  best  to 
shorten  all  of  our  questions.  I  will  limit  myself  to  that. 

I  just  want  to  explain  to  the  witness  that  I  am  not  unfriendly  to  the 
suggestions.  I  am  simply  concerned  about  the  structuring  of  it. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Fish? 

Mr.  Fish.  No  questions. 

Mr.  CouGHLiN.  I  will  defer  questioning,  too,  in  view  of  the  situation 
on  the  floor,  Mr.  Chairman. 

Mr.  Kastenmeier.  Does  counsel  have  any  questions  here  ? 

Mr.  Eglit.  Mr.  Miller,  just  to  get  the  record  straight,  would  your 
position  be  that  you  do  support  the  removal  of  civil  disabilities  sec- 
tion in  the  bill,  which  is  section  4215  of  H.R.  13118  and  that  your 
criticism  only  goes  to  subsection  4  of  that  particular  section?  Or  do 
you  generally  oppose  the  removal  of  civil  disabilities,  which  the  bill 
attempts  to  efi^ect  ? 

Mr.  Miller.  No;  it  is  the  subsection  that  authorizes  a  look  at  the 
record.  Even  though  the  disabilities  have  been  removed,  that  would 
hurt  a  person  when  he  is  looking  for  a  job.  That  is  what  I  specifically 
object  to. 

As  a  matter  of  congressional  drafting,  there  are  comprehensive  ex- 
pungement bills  now  in  the  mill.  Senator  Burdick  has  one.  I  have  al- 
ways felt  that  it  would  be  better  to  have  a  comprehensive  expunging 
or  annulment  statute,  rather  than  putting  in  a  diversity  of  annul- 
ment provisions  throughout  the  code.  In  other  words,  an  expunge- 
ment statute  should  apply  to  all  persons  who  have  been  convicted, 
whether  they  serve  time  or  not,  which  means  people  on  probation  would 
have  the  same  and  people  on  suspended  sentences  would  have  a 
procedure. 

Mr.  Eglit.  We  do  have  this  provision  before  us,  albeit  not  a  compre- 
hensive approach. 

The  Justice  Department,  in  considering  legislation  involving  the 
District  of  Columbia,  opposed  restoration  of  voting  rights  to  people 
who  are  still  on  parole,  claiming  there  was  no  proof  until  5  years  after 
the  parole  terminated  that  a  person  in  fact  was  rehabilitated.  There- 
fore. Justice  maintained  if  we  were  going  to  restore  voting  rights,  we 
should  at  least  postpone  it  for  5  years  subsequent  to  termination  of 
parole. 

This  bill,  while  it  doesn't  go  into  the  voting  rights  issue,  does  propose 
to  remove  all  civil  disabilities  immediately  upon  the  termination  of 
parole.  Do  you  think  that  that  is  being  too  hasty  in  terms  of  restoration 
of  rights?  Would  you  support  the  Justice  Department's  general  view? 

Professor  Miller.  I  could  conceive  of  no  rational  purpose  to 
preventing  anybody  from  voting,  even  if  they  are  in  prison,  as  a  mat- 
ter of  fact.  So,  I  would  support  immediate  restoration.  I  think  if  you 
need  proof  of  rehabilitation,  the  fact  that  this  person  has  functioned 
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without  violating:  parole  and  his  parole  is  terminated  should  be  more 
than  sufficient  indication  that  he  is  prepared  to  take  his  place.  I  can 
see  no  reason  for  waiting  5  years.  It  makes  no  sense  to  me. 

Mr.  Kastenmeier.  We  wish  to  thank  you  very  much  for  coming  this 
morning,  Professor  Miller,  and  for  your  contribution  to  the  committee. 

Next,  the  Chair  would  like  to  call  Mr.  Julian  Tepper,  who  is  direc- 
tor of  the  National  Law  Office  and  Mr.  Anthony  Fitch,  an  attorney 
with  the  National  Law  Office,  associated  with  the  National  Legal  Aid 
and  Defender  Association. 

Gentlemen,  welcome.  The  subcommittee  has  before  it  your  statement, 
with  suggested  revisions  of  the  legislation. 

Mr.  Tepper,  would  you  like  to  proceed  with  the  statement? 

Mr.  Tepper.  Not  all  of  it,  Mr.  Chairman,  just  a  portion  of  it. 

Mr.  Kastenmeier.  In  that  case,  your  statement  in  full  will  be 
received  for  the  record  without  objection.  And  you  may  proceed  as  you 
will. 

(Mr.  Tepper's  prepared  statement  appears  at  p.  735). 

TESTIMONY  OF  JULIAN  TEPPER,  DIRECTOR,  NATIONAL  LAW 
OFFICE,  ACCOMPANIED  BY  W.  ANTHONY  FITCH,  ATTORNEY,  NA- 
TIONAL LAW  OFFICE,  NATIONAL  LEGAL  AID  AND  DEFENDER 
ASSOCIATION 

Mr,  Tepper.  Thank  you.  At  the  conclusion  of  the  statement,  Mr. 
Fitch,  who  is  the  attorney  in  charge  of  our  prisoners'  rights  program, 
and  I  will  be  available  for  questioning. 

Let  me  first  start  off  by  saying  that  unfortunately  Professor  Miller 
will  not  have  the  opportunity  to  be  the  first  attorney  to  bring  a  right- 
to-treatment  case.  The  National  Law  Office  has  already  brought 
in  large  part  such  a  case,  known  as  McKae  against  the  State 
of  Maryland.  It  deals  with  Patuxent  Institution  where  a  two-judge 
court  there  found  cruel  and  unusual  treatment,  lack  of  due  process,  and 
more  specifically,  a  denial  of  appropriate  treatment  or  of  treatment  to 
the  inmates  at  Patuxent. 

And  although  not  releasing  any  of  the  inmates,  it  threatened  to  da 
so  or  close  down  the  institution  unless  Patuxent  could  in  fact  change 
the  defects,  ameliorate  them,  and  begin  to  operate  in  compliance  with 
the  U.S.  Constitution. 

Through  its  membership,  which  consists  of  nearly  all  of  the  legal 
aid,  legal  services  and  defender  offices  in  the  United  States,  the  Na- 
tional Legal  Aid  and  Defender  Association  has  a  long  history  of  pro- 
viding assistance  to  poor  persons  needing  the  help  of  lawyers. 

Early  in  1971,  NLADA  established  the  National  Law  Office  in 
AVashington,  D.C.,  to  deal  with  problems  of  the  poor  which  are  national 
in  scope  and  to  provide  legal  representation  in  cases  which  may  have 
a  critical  impact  on  the  poor.  Since  its  inception,  the  National  Law 
Office  has  concentrated  on  defender-related  issues,  especially  in  the 
areas  of  prison  reform  and  prisoners'  rights. 

The  Office's  activities  have  included  the  representation  of  inmate- 
petitioners  in  litigation  concerning  the  conditions  of  their  confine- 
ment; assistance  to  other  attornevs  in  similar  suits  throughout  the 
Nation;  establishment  of  the  nationwide  NLADA  Prisoners'  Eights 
Organization ;  participation  in  the  development  of  the  National  Com- 
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mittee  for  Prisoners'  Rights;  and  technical  assistance  to  correctional 
systems  in  the  development  and  implementation  of  constitutionally 
acceptable  yet  rehabilitation-oriented  standards,  rules,  procedures, 
and  policies. 

As  I  have  previously  indicated  to  the  committee,  I  would  like  to 
primarily  discuss  two  topics  today :  section  4206  of  H.R.  13118,  en- 
titled "Factors  taken  into  account  in  parole  determination,"  and  sec- 
tion 4211,  entitled  "Conditions  of  parole."  I  have  also  included  less 
extensive  comments  on  other  sections  of  the  bill  in  the  latter  part  of 
the  written  statement  which  I  have  submitted  to  the  committee. 

Both  sections  4206  and  4211  go  to  the  heart  of  any  parole  statute 
because  the  resolution  of  the  issues  of  parole  determination  and  parole 
conditions  depends  entirely  on  the  basic  philosophy  underlying  the 
statute.  This  is  particularly  true  of  the  section  dealing  with  factors 
to  be  considered  in  the  granting  of  parole. 

I  should  begin  by  saying  that  the  NLADA  National  Law  Office 
endorses  section  4206 — I  shall  not  be  able  to  say  the  same  for  section 
4211 — but  strongly  believes  that  it  is  incomplete  in  its  present  form. 
The  section  should  be  read  in  light  of  section  4205,  which  clearly,  and 
quite  properly,  establishes  a  presumption  for  parole. 

Let  me  add  here  that  since  the  bill  recognizes  in  section  4218(e)  that 
violation  of  parole  conditions  is  not  so  serious  as  actual  criminal  con- 
duct, it  would  be  consistent  with  this  recognition  to  adopt  the  "high 
likelihood"  standard  in  section  4205(a)(2).  I  would  also  urge  that 
section  4205(a)(1)  be  changed  to  require  parole  unless  the  Board 
has  substantial  reason  to  believe  that  the  prisoner  will  engage  in 
specified  criminal  activity.  Forcing  the  Board  to  identify  the  type  of 
criminal  conduct  which  it  believes  the  prisoner  will  commit  will : 

1.  Assure  all  concerned  that  the  Board  truly  looked  at  the  man  and 
not  merely  a  stereotype  and  that  it  did  not  simply  rely  on  a  vague 
assumption  of  crime  proneness. 

2.  Make  the  prison  process  look  at  each  incoming  prisoner  (and  the 
inmate  at  himself)  as  having  a  particular  problem  which  must  be 
overcome  by  a  cooperative  effort. 

8.  Enable  any  possible  review  of  a  negative  decision,  including  sub- 
sequent parole  determination  hearings,  to  know  upon  what  the  deci- 
sion of  denial  was  based,  with  sufficient  specificity  so  that  its  validity, 
initially  or  at  a  later  point  in  time,  may  be  better  determined. 

These  same  points  also  apply  to  conditions  of  parole.  In  sum,  then, 
with  regard  to  section  4205,  parole  should  be  granted  unless  the 
Board  determines  that  there  is  substantial  reason  to  believe  that  the 
prisoner  will  engage  in  criminal  conduct  specified  by  the  Board  or 
there  is  a  high  likelihood  that  the  prisoner  will  not  conform  to  speci- 
fied conditions  of  parole  to  be  established  under  section  4211. 

"We  have  pitifully  little  reliable  information  about  the  correctional 
process — or  nny  other  aspect  of  the  criminal  justice  field  for  that  mat- 
ter— but  we  do  know  that  extended  incarceration  in  any  type  of  insti- 
tution— old  or  new,  punitive  or  treatment  oriented,  prison  or  mental 
hospital^directly  and  adversely  affects  the  prospects  for  rehabilita- 
tion. 

In  this  regard,  I  would  recommend  to  this  subcommittee  an  addi- 
tional provision  which  the  Congress  in  1947  added  to  the  District  of 
Columbia  Code — D.C.  Code,  section  24-201c.  That  provision  would 
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allow  the  Parole  Board,  at  any  time  during  the  first  one-third  of  an 
inmate's  sentence,  to  recommend  to  the  sentencing  court  that  it  reduce 
the  inmate's  minimum  sentence  so  that  the  Board  could  immediately 
parole  him.  For  the  subcommittee's  general  information,  I  have  in- 
cluded the  analogous  D.C.  provision  in  a  footnote,  although  not  en- 
dorsing all  aspects  of  the  statute. 

The  lack  of  information  which  I  mentioned  a  moment  ago  is  nowhere 
more  serious  than  in  the  prediction  of  future  behavior.  We  really  do 
not  have  much  capability  at  the  present  time.  This  inability  to  predict 
underscores  the  importance  of  the  presumption  for  parole  as  a  means 
of  avoiding  incarceration  which  often  causes  recidivism,  and  brings  us 
directly  to  section  4206  and  the  issue  of  appropriate  factors  in  parole 
determination. 

The  proposed  section  represents  one  of  the  two  basic  approaches  to 
the  problem  of  analyzing  an  inmate's  readiness  for  parole.  The  other 
approach  emphasizes,  almost  exclusively,  the  inmate's  record  while  in 
prison.  This  is  the  approach  favored  by  many  inmates  who  are  nor- 
mally my  clients. 

The  theory  behind  this  approach  is  that  the  person  should  be  judged 
only  by  what  he  is — as  demonstrated  by  his  recent  past,  that  is,  his  time 
in  prison — and  not  by  what  he  has  been.  There  is  the  related  argument 
that,  since  he  is  being  judged  by  his  response  to  the  prison  program, 
the  inmate  should  not  logically  be  held  accountable  for  pretreatment 
behavior  because  the  sentencing  court  has  already  done  this  in  deter- 
mining his  punishment.  These  are  important  arguments  but  fail  to 
consider  the  basic  nature  of  prison  and  prison  life. 

That  basic  nature  can  best  be  described  as  unreality.  Even  our  "best" 
prisons  offer  little  beyond  idleness  except  dead-end  prison  maintenance 
jobs.  In  addition,  the  structured  nature  of  prison  life  trains  a  man  not 
to  think  about,  not  to  analyze,  and  not  to  decide  even  the  simplest 
matters  for  himself. 

This,  I  know,  is  a  rather  strong  and  sweeping  statement.  But  it  is 
also  the  conclusion  of  Prof.  Daniel  Glaser,  Prof.  Erving  Goffman, 
Donald  Clemmer,  and  the  New  York  Commission  on  Mental  Hygiene, 
among  others. 

A  person  who  has  done  well  in  prison  may  be  prepared  for  nothing 
but  prison.  In  addition,  my  experience  as  a  prisoner's  rights  attorney 
has  demonstrated  that,  unfortunately,  through  mistakes  and  malice 
but  largely  through  misunderstanding  and  cultural  differences,  prison 
records  frequently  convey  a  highly  inaccurate  picture  of  the  inmate. 
Indeed,  research  on  the  effects  of  "institutionalization''  shows  that  it  is 
tlie  more  independent  and  self-sufficient  inmates  who  frequently  have 
the  most  difficulty  in  conforming  to  prison  life. 

Yet  independence — the  strength  to  withstand  peer  group  pressures 
and  adverse  personal,  familial,  and  social  situations — and  self-suffi- 
ciency— the  resourcefulness  to  achieve  the  things  which  we  all  want  by 
legitimate  methods — are  the  very  qualities  which  most  authorities  be- 
lieve to  be  essential  to  postincarceration  success.  Thus,  the  prison  rec- 
ord is  not  a  proper  criterion  on  which  to  base  parole  determinations. 

That  leaves  us  with  the  approach  to  section  4206.  It  should  first  be 
said  that  subparagraph  (9)  of  section  4206  presently  provides  for  the 
consideration  of  the  prisoner's  conduct  during  imprisonment.  I  will 
momentarily  suggest  some  revisions  of  the  entire  section  which  will 
include  this  subparagraph. 
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Additionally,  conduct  characterized  as  rule  violations  should  be 
considered  by  the  Board  only  if  internal  disciplinary  procedures  com- 
porting with  the  due  process  requirements  of  the  fifth  amendment 
were  utilized. 

Also,  the  subparagraph  should  be  clarified  to  insure  that  only  the 
prisoner's  conduct  during  the  present  term  of  imprisonment  should 
be  considered;  conduct  in  previous  terms  has,  by  definition,  already 
been  found,  in  most  cases,  by  some  parole  board,  not  to  indicate  unsuit- 
ability  for  release.  .  ■,    -,  ^ 

To  accord  with  the  presumption  for  parole  established  by  section 
4205,  section  4206  should  be  rewritten  to  provide  that  if  the  Board 
denies  parole,  it  identifies  the  factors  relied  upon  in  determining  im- 
probability of  success  upon  parole  and  sets  forth  how  the  one  is  related 
to  the  other.  By  way  of  example,  there  would  have  to  be  a  definite 
showing  in  the  board's  reasoning  as  to  how  and  why  a  prisoner's  mis- 
conduct in  prison  demonstrates  the  likelihood  that  he  will  commit 
specified  crimes  or  will  be  unable  to  comply  with  certain  parole 
conditions. 

Similarly,  to  deny  parole,  there  would  have  to  be  a  concrete  show- 
ing, not  mere  speculation,  about  the  relation  between  tendency  to 
future  crime  or  parole  violations  and  the  lack  of  close  family  ties, 
the  prisoner's  proposed  residence,  or  the  lack  thereof,  the  prisoner's 
vocational  skills  and  employment  prospects,  previous  parole  experi- 
ence or  addiction  history,  and  so  on. 

Again,  such  a  standard  or  requirement  should  have  the  additional 
benefit  of  forcing  some  improvement  in  prison  treatment  programs 
since,  sooner  or  later,  continual  assertions  by  prison  authorities  that 
their  institution  has  done  nothing,  for  example,  to  ameliorate  drug 
dependency  or  to  help  a  man  change  the  qualities  which  underlay  a 
sentencing  judge's  recommendation  for  an  extended  sentence  or  to 
counsel  the  man  to  withstand  pressure  or  influences  from  family  or 
neighborhood  or  even  lack  of  employment,  are  bound  to  prove  em- 
barrassing to  the  point  of  diminishing  political  returns. 

Still  another  benefit  should  result  from  the  revision  of  section  4206 
which  I  have  proposed  to  require  a  definite  demonstration  of  factors 
which  are  claimed  to  be  adverse  to  prospects  for  a  successful  parole. 
This  additional  benefit  should  be  explicitly  recognized  and  required 
by  section  4206.  If  the  Government  is  required,  under  this  section  and 
section  4210(e)(2)(A),  to  demonstrate  the  validity  of  purportedly 
adverse  factors,  it  will  have  to  undertake  appropriate  research. 

For  example,  such  research  may  show,  as  at  least  one  major  investi- 
gation indicates,  that  the  lack  of  a  job  is,  for  some  types  of  or  all 
inmates,  highly  correlated  with  recidivism.  I  should  note  herv\  that 
Prof.  Philip  E.  Johnson,  in  his  recent  report  to  the  Administrative 
Conference  of  the  United  States  on  the  Parole  Board,  mentions  that 
the  Board  has  already  initiated  such  research.  [See  Appendix  26.] 
Provision  should  be  made  in  some  part  of  the  proposed  bill  to  insure 
that  this  project,  now  assisted  by  the  LEAA,  is  adequately  funded 
and  that  such  research  be  constantly  updated.  Section  4206  should  be 
revised  to  require  the  Parole  Board  to  consider,  and  adopt  as  soon  as 
appropriate,  on  the  basis  of  this  research  and  in  accordance  with  the 
Administrative  Procedure  Act,  regulations  specifying  the  priority  of 
•each  of  the  enumerated  factors. 
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An  even  better  approach  would  require  the  Board  to  specify  such 
priorities  in  the  case  of  each  inmate.  This  alternative,  like  my  sugges- 
tion for  a  specific  showing  of  why  any  factor  is  a  negative  one  for  a 
particular  inmate,  shoula  also  force  improvement  in  initial  prison 
classification  techniques. 

I  have  attached  as  an  appendix  to  my  written  statement  a  suggested 
revision  of  section  4206,  and  several  other  sections,  incorporating  the 
foregoing  and  other  proposals. 

Turning  now  to  section  4211,  I  respectfully  submit,  notwithstand- 
ing any  prior  testimony,  that  that  section  is  directly  and  absolutely 
antithetical  to  the  basic  assumptions  underlying  the  bill  and  perpetu- 
ates the  demonstrated  defects  of  present  Parole  Board  policies  which 
this  bill  is,  in  part,  intended  to  remedy.  The  rest  of  this  bill  seems  to 
be  aimed  at  creating  a  structure,  or  requiring  the  Parole  Board  tr^ 
structure  its  decisionmaking  processes. 

Such  a  thrust  accords  with  the  most  fundamental  principles  of  the 
Administrative  Procedure  Act,  modern  management  theory,  success- 
ful rehabilitation  programs,  and  due  process  of  law.  Yet  this  one  sec- 
tion will  allow  the  abandonment  of  such  an  overall  approach,  leaving 
the  Board  unfettered  discretion  in  setting  parole  conditions. 

On  the  whole,  section  4211  at  best  denigrates  the  Board's  basic  good 
faith — for  surely  the  Board  already  adheres  to  the  broad  principles  of 
subsection  (b).  Unless  revised,  section  4211  will  play  a  cruel  joke  on 
all  of  us  who  look  at  this  bill  to  effect  significant  improvements  in 
Parole  Board  procedures. 

Professor  Fred  Cohen,  a  previous  witness  before  this  subcommittee 
and  the  authority  to  whom  subsection  (b)  of  section  4211  is  most  in- 
debted, has  summarized  the  legal  issues  raised  by  parole  conditions 
as  follows : 

1.  Conditions  often  infringe  basic  constitutional  rights. 

2.  Conditions  may  be  indiscriminately  applied. 

3.  Conditions  are  often  so  vague  as  to  create  uncertainty  for  the 
supervised  individual  and  unfettered  revocation  discretion  in  the 
Government. 

4.  Some  conditions  are  difficult  or  impossible  to  comply  with. 
Section  4211  does  almost  nothing  to  remedy  these  abuses. 
Subsection  (a)  wisely  specifies  a  period  of  residence  in  a  community 

treatment  facility  or  nonresidential  participation  in  such  a  program 
as  one  possible  condition  of  parole.  But  that  subsection  is  ex- 
tremely vague,  even  confusing,  on  the  termination  of  such  residence 
for  "adversely  affecting  the  rehabilitation  of  other  residents  or 
participants." 

Does  this  include  otherAvise  acceptable  behavior?  Does  this  pro- 
vision empower  the  Board  to  return  the  person  to  prison?  If  yes,  is  a 
prior  hearing  required  in  accordance  with  section  4218  ?  If  the  Board 
can  change  or  impose  new  conditions,  is  the  parolee  entitled  to  a  hear- 
ing either  in  accordance  with  the  parole  determination  procedures  un- 
der section  4210  or  parole  revocation  procedures  under  section  4218  ? 

Is  the  Board  authorized  to  assign  a  person  to  a  community  treat- 
ment facility  before  parole  to  further  analyze  his  readiness  for  parole 
and  to  ready  him  for  life  on  the  outside?  If  it  does  have  this  author- 
ity, as  I  believe  it  should,  to  what  procedui'al  rights  is  the  resident 
entitled  before  he  is  returned  to  prison  on  allegations  that  he  is  not 
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ready  for  parole,  or  not  suited  to  halfway  house  residence,  or  guilty 
of  misconduct  in  the  community  facility  ?  .<..■, 

Furthermore,  may  the  Board  withhold  or  delay  parole  if  it  deter- 
mines that  such  residence  is  necessary  or  desirable  but  no  place  for 
the  prisoner  is  available  ? 

Subsection  (b)  constitutes  an  important  initial  approach  to  the  other 
conditions  which  the  Board  may  impose.  But  it  evades  the  really 
difficult  problems  raised  by  specific  conditions  such  as  those  mentioned 
a  moment  a<?o  because  it  leaves  the  interpretation  of  the  four  criteria 
entirelv  to  the  Board.  . 

A  preferable  approach  would  specifically  enumerate  permissible 
conditions,  with  the  Board  authorized  to  impose  one  or  more  on  the 
parolee,  after  considering  the  four  subsection  (b)  criteria.  I  have  sug- 
gested one  possible  group  of  conditions  in  the  appendix  to  this 
statement. 

In  deciding  the  conditions  which  the  Board  will  be  authorized  to 
impose,  the  Congress  will  face  difficult  issues  of  constitutional  dimen- 
sions. But  it  is  appropriate  that  such  decisions  not  be  delegated  to  an 
administrative  agency,  not  only  because  of  their  inherent  importance, 
but  also  because  their  resolution  reflects  the  overall  approach  which 
the  Board  will  take  toward  its  clients.  Such  basic  considerations  are 
clearlv  the  prerogative,  and  the  duty,  of  the  legislative  branch. 

One  of  these  decisions  is  whether  or  not  the  Board  should  ever  be 
permitted  to  restrict  the  parolee's  first  amendment  rights  of  religion, 
and  especially  speech  and  assembly.  At  least  two  Federal  courts  have 
held  that  a  parolee's  freedom  of  speech  and  right  of  assembly  and 
petition  may  not  be  denied  him  through  restrictive  parole  conditions. 
Hyland  v.  Procunier.  811  F.  Supp.  749  (N.D.  California  1970)  ;  Solell 
V.  Reed,  9  Cr.  L.  2189  (June  9,  1971).  [See  Appendix  10.] 

One  court  enioined  the  defendant  State  parole  board  from  requir- 
ing the  plaintiff  and  other  parolees  to  obtain  permission  before  mak- 
ing public  speeches  and  from  otherwise  prohibiting  any  parolee  from 
speaking  because  of  the  expected  content  of  his  speech. 

The  second  court  entered  a  similar  order  applicable  to  both  speech 
and  assembly,  allowing  the  U.S.  Parole  Board  to  restrict  the  parolee's 
activities  only  upon  the  showing  of  a  "specific,  concretely  described 
and  highly  likely  danger  of  misconduct  by  plaintiff  himself." 

This  latter  decision  also  heavily  emphasized  the  first  amendment 
right  of  association,  thus  implicitly  questioning  the  validity  of  prohi- 
bitions on  the  association  of  parolees  with  other  ex-offenders. 

Research  shows  that  the  underlying  purpose  of  such  conditions,  that 
is,  to  prevent  association  for  criminal  purposes,  may  have  some  valid- 
ity. But  it  is  difficult,  if  not  impossible,  for  many  parolees  to  return  to 
ttieir  environment  and  avoid  such  associations  among  their  neighbors, 
friends,  and  acquaintances. 

At  the  most,  if  at  all,  such  a  condition  should  exclude  only  knowing 
association  with  other  specific  ex-offenders,  such  as  former  co-defend- 
ants. Because  of  the  potential  for  harassment  and  arbitrary  enforce- 
ment, it  would  be  preferable  to  prohibit  this  condition  entirely. 

The  abridgement  of  fourth  amendment  rights  against  unreason- 
able searches  and  seizures  is  the  most  resented  and  most  abused  parole 
practice.  Parolees  are  commonly  required  to  submit  to  visits  and 
searches  by  their  parole  officers  and  other  law  enforcement  agencies 
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without  a  showing  of  probable  cause,  without  prior  notice  and  at  any 
time  of  the  day  or  night.  Such  conditions  of  parole  may  presently  be 
imposed  by  the  Parole  Board  either  at  the  time  of  parole  or  as  an  ex 
post  facto  condition  at  a  revocation  hearing. 

Two  basic  rationales  purportedly  underlie  the  abrogation  of  pa- 
rolees' rights  against  unreasonable  searches  and  seizures  and  the  cor- 
ollary suspension  of  the  exclusionary  rule.  One  is  the  proposition  that 
the  parolee's  fourth  amendment  rights  are  adequately  protected  by 
the  exclusion  of  illegally  seized  evidence  at  any  criminal  trial. 

The  premise  of  this  proposition  is  mistaken.  It  assumes  that  the  ex- 
clusionary rule  is  something  separate  from  the  fourth  amendment.  The 
Supreme  Court  has  held,  to  the  contrary,  that  the  rule  is  an  integral 
part  of  the  fourth  amendment.  It  must  apply  wherever  the  fourth 
amendment  applies.  The  conclusion  of  the  proposition  that  the  fourth 
amendment  rights  are  adequately  protected  by  excluding  illegally 
seized  evidence  only  from  the  trial,  but  not  from  the  parole  revocation^ 
hearing,  is  patently  absurd. 

Law  enforcement  officials  frequently  cooperate  with  parole  authori- 
ties, relying  on  the  revocation  of  parole,  so  that  the  bail-setting  proc- 
ess and  even  the  entire  criminal  trial  may  be  avoided.  Thus,  there  is  a 
strong  incentive  to  conduct  unreasonable  searches  since  such  evidence 
is  not  being  excluded  from  revocation  hearings. 

The  second  rationale  for  abridging  parolees'  fourth  amendment 
rights  is  that  parolees  are  more  likely  to  commit  crimes  than  are  other 
citizens.  While  this  rationale  may  presently  have  some  validity,  it  by 
no  means  supports  all  of  the  practices  based  thereon. 

Under  this  bill,  the  original  decision  to  parole  will  reflect  the  find- 
ing, to  a  certain  degree,  that  the  parolee  will  not  recidivate.  Otherwise, 
there  would  be  no  parole.  More  importantly,  there  are  very  few  types 
of  crimes  which  are  detectable  on  the  basis  of  searches  and  seizures. 
Most  criminal  activity  is  detected  without  reliance  upon  searches. 

Because  of  this,  and  with  the  possible  exception  of  narcotics  of- 
fenders, the  unannounced  visit  and  standardless  search  condition  can 
no  more  be  justified  on  the  basis  of  the  second  rationale  than  on  the 
first.  An  exception  for  the  potential  narcotics  user  is  unjustified  in 
jurisdictions  with  narcotics  treatment  facilities  to  which  the  parolee 
can  be  required  to  report  for  examination.  Such  a  program  will  more 
efficiently  and  effectively  provide  mechanisms  for  both  the  surveillance 
and  rehabilitation  functions  of  parole. 

This  analysis  leaves  only  the  former  narcotics  pusher  as  a  parolee 
for  whom  surprise  visits  and  warrantless  searches  can  be  justified. 
Even  here.  I  would  conclude  that  the  costs,  such  as  the  drain  of  sur- 
veillance functions  on  the  parole  officer's  time,  the  impossibility  of  a 
parole  officer  being  an  effective  agent  of  rehabilitation  when  he  must 
also  play  the  contradictory  law  enforcement  role,  and  especially  the 
substantial  invasion  of  privacy,  would  not  be  offset  by  some  uncertain 
but  probably  miniscule  increase  in  crime  detection. 

But  this,  of  course,  is  a  choice  which  this  committee  and  the  Con- 
gress must  finally  make.  If  you  cannot  agree  vrith  me  that  the  in- 
fringement of  parolees'  fourth  amendment  rights  can  never  be  justi- 
fied, I  ask  that  you  at  least  specifically  enumerate  the  situations  in 
which  such  conditions  may  be  imposed. 
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Again,  I  have  attached  to  my  statement  a  suggested  amendment  of 
section  4211,  incorporating  my  previous  comments  and  recommenda- 
tions. 

I  have  also  made  some  additional  observations  at  the  end  of  the 
written  statement  which  I  have  submitted  today  for  the  committee's 
use  at  a  later  date.  If  I  may  summarize  these  briefly,  I  have  suggested 
that: 

1.  The  bill  expressly  make  at  least  the  rulemaking  provisions  of  the 
Administrative  Procedure  Act  applicable  to  the  U.S.  Parole  Boards 

2.  The  conflicts  between  the  provisions  regarding  the  parolee  period 
in  this  bill  and  in  the  Federal  criminal  code  proposed  by  the  National 
Commission  on  Reform  of  the  Federal  Criminal  Laws  be  resolved ; 

3.  That  the  various  exceptions  in  section  4215,  which  now  render  the 
restoration  of  civil  rights  meaningless,  be  struck ;  and, 

4.  That  courts  sentencing  defendants  under  section  4222,  not  be  au- 
thorized to  consider  juvenile  records. 

Finally,  allow  me  to  say  that  I  have  utilized  my  opportunity  to 
appear  before  you  this  morning  by  offering  what  I  hope  is  construc- 
tive criticism  of  a  few  parts  of  H.R.  13118.  Overall,  the  bill  represents 
an  admirable  blending  of  the  practical  and  the  theoretical,  an  honest 
recognition  of  the  problems  of  the  past,  and  a  reliance  upon  many  of 
the  recommedations  of  parole  professionals  and  academicians.  If 
passed  in  substantially  its  present  form,  it  will  become  an  important 
crime  prevention  tool.  I  urge  its  enactment. 

Mr.  Fitch  and  I  will  answer  any  questions  you  may  have. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Tepper,  First,  let  me  yield  to 
my  colleague  from  Pennsylvania,  Mr.  Biester, 

I\Ir.  Biester.  Thank  you,  Mr.  Chairman.  Observing  the  caveat  that 
I  mentioned  before  about  the  shortness  of  time,  I  will  be  brief  in  my 
questions  again. 

Before  asking  any  questions,  I  think  I  would  like  to  say  that  this 
statement  is  one  of  the  best  statements  that  this  committee  has  re- 
ceived on  the  subject.  I  find  it  an  excellent  statement.  It  is  clear  and 
goes  to  several  points  which  have  concerned  me.  I  am  not  sure  that  I 
agree  with  all  of  the  observations  made.  The  clarity  of  the  statement 
is,  I  think,  a  great  help  to  us  in  winnowing  the  problems  of  the  bill 
and  the  whole  general  subject. 

In  terms  of  4211,  I  wonder  if  we  don't  really  kid  ourselves  a  great 
deal  about  this  whole  concept  about  conditions  of  parole.  I  wonder  if 
we  don't  engage  in  a  very  dangerous  act  of  self-delusion  in  believing 
that  any  encyclopedic  set  of  conditions  we  may  attach  to  parole  are 
real  to  the  extent  that  they  are  unrealistic  and  unobserved  in  our 
current  system.  Wouldn't  you  agree  that  this  is  the  case  now  ? 

Mr.  Tepper.  I  would  agree  with  regard  to  the  first  part  of  your 
statement  that  we  are  kidding  ourselves.  But  primarily  I  have  different 
reasons  for  thinking  why  we  are  kidding  ourselves.  In  some  small  part 
I  think  we  are  going  to  have  to  go  on  kidding  ourselves  to  a  degree. 

We  are  kidding  ourselves  that  a  person  who  is  in  prison  is  thereby 
made  any  better  for  parole  because  of  his  imprisonment.  Yet,  when 
we  write  a  parole  biU,  when  we  consider  a  parole  bill,  and  considering 
sections  4206  and  4211,  and  4207  for  that  matter,  we  have  to  operate  on 
the  assumption  that  we  are  going  to  keep  trying  to  improve  our  prison 
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system.  More  specifically  with  regard  to  4211,  we  have  to  kid  ourselves 
that  the  parolee  is  going  to  get  some  attention  from  the  parole  officer. 

For  example,  in  the  small  State  of  Delaware,  a  parolee  is  on  a  case- 
load with  79  other  persons  on  the  average.  Even  if  we  were  in  the  first 
instance  to  come  up  with  the  proper  set  of  conditions  and  impose  them 
upon  a  potential  parolee,  chances  are  that  nonobservance  may  possibly 
go  unnoticed.  And  if  noticed,  the  parole  officer  will  not  have  many  re- 
sources to  deal  with  them  and  may  thus  be  forced  into  the  corner  of 
bringing  a  revocation  proceeding. 

Of  course,  this  bill  with  regard  to  specific  conditions  does  not  call 
for  revocation  proceedings,  except  for  criminal  conduct,  which  I  think 
is  admirable.  Yet,  on  the  other  hand,  in  the  U.S.  system — the  Fed- 
eral system — I  believe  it  is  still  true  that  the  Department  of  Probation 
handles  parolees.  Probation  officers  and  parole  officers  operate  both 
with  respect  to  providing  the  court  with  reports,  which  takes  the 
major  portion  of  their  time,  and  with  a  function  of  counseling  pa- 
rolees, which  perhaps  is  the  more  important  function  from  certain 
points  of  view,  but  which  they  can  give  less  time  to. 

Let  me  just  say  that  I  think  it  is  important  because  of  our  experi- 
ences with  the  past  and  because  of  our  attempt  to  remedy  them,  as  this 
bill  does  to  a  large  degree,  that  sentences  such  as  the  first  section,  4211 
(a),  don't  really  change  anything.  They  allow  the  Board  to  impose 
any  conditions  of  parole. 

And  therefore,  to  tighten  up  my  oral  statement,  I  think  that  that 
sentence  should  be  excluded  and  is  excluded  from  our  proposed  revi- 
sion. And  in  fact,  certain  conditions  which  have  traditionally  been 
relied  upon  by  parole  boards,  let  those  conditions  be  the  ones  which 
are  considered. 

Of  course,  I  think  that  the  second  sentence  also  ought  to  be  stricken 
for  many  reasons.  One  which  comes  immediately  to  mind  is  that 
L.  D.  Barkley.  one  of  the  persons  who  was  killed  up  at  Attica,  was 
returned  to  prison  for  a  traffic  offense  while  on  parole.  I  think  if  a 
sentence  like  this  has  to  remain  in  the  bill,  then  at  least  certain  types 
of  crimes  should  be  excluded,  certain  types  of  offenses.  This  includes 
not  only  traffic  offenses,  but  a  large  number  of  victimless  crimes. 

Mr.  FiTGH.  Two  additional  points  if  I  might.  I  would  sugsrest  that 
the  second  sentence  of  4211(b)  be  deleted  for  an  ndditional  reason. 
Stating  that  a  Board  shall  impose  as  a  condition  of  parole,  that  the 
parolee  not  commit  any  criminal  offense,  raises  the  question  ojp  whether 
under  4218  the  Board  does,  indeed,  have  the  authority  to  revoke  parole 
for  an  additional  offense.  This  is  merely  a  point  of  drafting. 

A  quick  comment  on  the  more  important  aspect  of  your  question, 
sir.  about  whether  one  takes  a  general  approach  or  a  specific  approach 
to  this  problem  of  conditions.  It  is  a  very  complicated  area.  We  have 
debated  it  back  and  forth  ourselves  tremendously.  I  think  this  and 
4206  are  both  difficult  areas. 

One  argument,  I  suppose,  for  taking  a  snecific  approach  is  that  the 
other  approach  hasn't  worked  very  well.  Both  approaches  are  subject 
to  abuse.  A  parole  board,  if  it  feels  that  it  needs  to  or  wants  to.  can  get 
around  even  a  specific  type  of  approach  under  4211.  This  specific  type 
of  approach,  however,  is  at  least  subject  to  less  abuse  than  the  general 
approach  in  my  opinion. 
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Mr.  BiESTER.  I  have  two  other  comments  or  questions.  One  is  on  the 
same  subject  or  relates  to  the  matter  of  caseload  of  counselors  and  so 
forth.  I  just  learned  this  morning  that  in  Sweden  for  the  last  25  years, 
they  have  had  a  system  in  which  members  of  the  general  public  after 
some  training,  and  seriously  undertaking  training,  are  assigned  on  a 
volunteer  basis — but  they  receive  compensation — on  a  one  to  two  or 
one  to  three  basis,  carrying  a  caseload  of  two  or  three  parolees,  devote 
between  3  and  7  hours  a  week  in  their  after  work  time  in  counseling, 
helping,  advising  and,  in  a  sense,  I  guess,  some  supervision  of  their 
particular  parolee. 

A  counselor,  then,  who  is  a  full-paid,  professional  parole  officer 
could  carry  perhaps  as  many  as  100  of  these  subcounselors,  who  are 
then  carrying  300  people  under  some  real  relationship. 

I  haven't  done  any  more  than  just  learn  about  it.  But  it  seems  to 
me  that  that  is  apparently,  from  all  I  have  learned  this  morning,  a 
reasonably  successful  program  and  has  been  carried  on  for  25  years 
in  that  country. 

Mr.  Tepper.  Yes,  Congressman  Blester.  I  think  you  will  find  also 
that  in  Sweden  as  in  other  European  countries,  including  Great 
Britain,  that  these  first  level  counsel,  these  volunteers,  start  their 
work  before  release.  They  go  into  the  institution  and  meet  the  people 
that  they  are  going  to  be  caring  for,  to  use,  perhaps,  an  inappropriate 
term. 

But  that  term  does  bring  to  issue  a  sad  deficiency  in  this  country. 
And  that  is  the  whole  area  of  what  in  Europe  is  called  aftercare. 
Aftercare  is  a  part  of  the  penal  system  in  Europe.  It  has  never  evolved 
in  this  country,  not  only  in  terms  of  practice,  but  also  in  terms  of 
research. 

We  have  embarked  upon  many  experiments  in  this  country  without 
building  in  research.  That  is  why  I  am  glad  to  see  in  this  bill  a  provi- 
sion for  such  research. 

But  I  think  it  is  highly  appropriate  to  recognize  the  fact  that  some 
parolees  are  going  to  require  more  care  than  others.  And  this  is  a 
perfectly  valid  and  useful  instrument  for  bringing  to  the  professional, 
the  nonvolunteer,  those  parolees  who  exhibit  more  problems  in  operat- 
ing on  the  outside  in  the  free  world. 

And  we  are  not  taking  up  his  time,  as  it  were,  with  people  who  just 
perfunctorily  have  to  report  once  every  2  weeks  or  once  every  month 
or  so  on.  And  for  that  matter,  we  are  not  taking  up  their  time  also. 
It  is  a  burden,  especially  if  you  want  to  get  a  job  and  hold  a  job,  espe- 
cially if  we  adopt  an  annulment  procedure  such  as  was  described  to  you 
earlier,  to  have  to  figure  out  how  you  tell  your  employer  that  you  have 
to  take  off  the  third  Tuesday  every  month  to  do  something  for  a  couple 
of  hours. 

I  think  all  of  those  things  have  to  be  considered.  And  I  think  the 
implementation  of  a  volunteer  system  would  not  only  be  good  for  the 
inmate,  but  would  provide  a  method  for  ameliorating  some  of  the 
coarseness,  which  we  have  as  individual  members  of  this  nation  to- 
ward people  who  have  served  prison  terms. 

Mr.  BiESTER.  Toward  each  other. 

Mr.  Tepper.  Yes. 

Mr.  Fitch.  Let  me  add,  again  quickly,  three  comments. 

Mr.  BiESTER.  If  we  don't  get  through,  the  Chair  may  never  let  me 
ask  questions  again. 
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Mr.  Fitch.  To  address  the  various  aspects  of  your  question,  the 
first  point  is  that  that  kind  of  experimental  program  could  be  written 
into  section  4233,  along  with  the  functions  of  the  Institute. 

Second,  the  American  Bar  Association  is  now  experimenting  with 
the  use  of  young  lawyers  as  voluntary  parole  agents.  Unfortunately, 
voluntary  lawyer  programs  in  the  past  have  not  been  known  for  their 
long-term  performance.  But  this  is  a  program  that  with  some  addi- 
tional lielp  could  be  part  of  an  experiment. 

Third,  in  the  juvenile  field,  the  State  of  Massachusetts,  which  is 
undertaking  a  great  many  innovative  programs  in  that  area,  has  had 
functioning  for  a  year  or  so  now  a  one-on-one  type  of  program,  under 
which  college  students  and  graduate  students  are  utilized  by  the  State's 
juvenile  department,  purely  as  volunteers,  with  a  slight  reimbursement 
to  cover  their  administrative  expenses. 

They  spend  1  or  2  or  3  nights  a  week  plus  1  day  per  weekend  with 
their  one  associate,  their  one  little  brother,  in  effect,  or  little  sister. 

This  program  also  appears  to  be  working,  at  least  to  the  extent  that 
LEAA  has  already  funded  additional  research. 

Mr.  Blester.  This  last  is  a  comment.  It  has  to  do  with  the  question 
of  specificity  or  generality.  I  have  been  looking  at  section  4222  and 
experiencing  some  concern  that  the  concern  is  in  the  right  order.  I  am 
just  wondering  to  what  extent  4222  is  going  to  be  used,  and  if  so,  to 
what  extent  specificity  might  be  useful  in  protecting  due  process  at  the 
moment  in  which  the  real  sentence  is  actually  imposed. 

Mr.  Fitch.  I  suppose  there  are  two  problems,  which  you  raised.  One 
is  the  question  of  whether  or  not  it  will  be  used.  A  similar  provision  in 
the  current  United  States  Code  is  utilized  to  some  extent  in  the  district 
courts.  It  depends  mostly  upon  lawyers  to  explain  to  the  judge  why  it 
should  be  used.  It  is  not  unheard  of,  at  least  at  this  time. 

Second,  the  question  of  the  need  for  specificity  at  this  stage  is  very 
intertwined  with  the  whole  constitutional  issue  of  sentencing  proce- 
dure. What  right  of  access  to  information  do  you  have  in  the  role  of 
the  lawyer,  and  so  on.  This  may  be  resolved  by  the  courts  in  one  way 
or  the  other  before  this  bill  is 'passed.  There  'is  some  litigation  there 
now. 

Mr.  BiESTER.  Mr.  Chairman,  I  apologize  for  taking  so  long. 

Mr.  Kastenmeier.  That  is  all  right. 

I  have  only  one  or  two  questions.  As  to  conditions  of  parole,  in  sec- 
tion 4211  of  H.R.  13118,  one  of  the  criticisms  has  been  that  the  section 
is  too  vague.  I  notice  in  your  suggested  revisions,  you  essentially  per- 
mit the  Board  to  do  certain  things  that  they  may  require. 

At  the  outset  of  parole  the  condition  is  that  he  reside  in  a  community 
treatment  center,  et  cetera. 

Subsection  (b)  may  require  that  the  parolee  do  a  series  of  things. 
And  you  have  eight  in  that  category.  But  I  gather  that  is  only  permis- 
sive. They  are  not  required  to  require  that,  nor  is  it  clear  that  they 
may  require  anything  further  than  the  eight  items  that  you  have 
listed.  I  am  wondering  where  that  leaves  the  Board  with  respect  to  its 
function  and  the  vagueness  characteristic  of  section  4211. 

Mr.  Tepper.  That  is  about  the  hardest  question  to  answer.  And  I  am 
sure  the  people  who  have  the  responsibility  for  drafting  this  bill^  find 
it  the  hardest  part  of  the  bill  to  draft,  or  at  least  in  terms  of  consider- 
ing whether  or  not  to  go* to  a  specific  or  a  general  condition. 
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Residency  at — what  we  might  just  call  for  purposes  of  this  pro- 
ceeding— a  halfway  house  is  something  which  we  feel  the  Board  should 
have  discretion  to  impose  as  a  condition.  Yet,  the  major  factor  that  we 
wish  to  emphasize  here  is  that  we  have  to  recognize — ^oing  back  to 
the  first  question — that  there  may  not  be  enough  such  facilities  to  hold 
all  of  the  people  for  whom  such  a  recommendation  or  such  a  condition 
would  be  proper. 

I  think  it  is  very  important,  then,  that  we  don't  make  the  wrong 
decision  for  the  wrong  reason,  that  we  require  that  the  Board  not  be 
able  to  limit  actual  granting  of  parole  because  of  lack  of  that  space. 
If  we  were  to  truly  recognize  the  validity  of  such  an  assignment  as  a 
condition,  we  instead  should  force  the  establishment  of  enough  of  these 
facilities.  I  think  that  is  where  the  emphasis  should  be. 

With  regard  to  subsection  (b)  of  our  proposed  4211,  one  of  the 
hardest  areas  that  we,  between  ourselves,  Mr.  Fitch  and  I,  had  in  re- 
solving— it  very  well  may  be  that  there  is  a  valid  parole  condition 
which  should  be  imposed  but  which  hasn't  been  set  down  in  the  items 
that  are  in  the  proposed  revisions. 

I  don't  really  know  how  to  handle  that,  except  to  say  that  I  think 
we  have  come  up  with  nearly  all  if  not  all  of  the  types  of  conditions 
that  parole  boards  generally  require.  And  if  the  Board  is  to  consider 
any  additional  conditions  by  some  procedure  and  if  the  final  legisla- 
tion is  going  to  give  a  savings  cause,  as  it  were,  to  the  Parole  Board  to 
consider  any  other  conditions  they  may  deem  to  be  appropriate,  there 
should  be  some  requirement  that,  of  course,  that  condition  and  the 
ne?e<=sity  of  it  be  brought  up  at  or  prior  to  the  hearing  to  allow  the 
potential  parolee  to  try  to  convince  the  Board  one  way  or  the  other  if 
he  so  wishes.  " 

No  such  additional  requirement  should  in  any  way  interfere  with 
any  of  the  constitutional  rights  of  the  citizens  of  this  country.  As 
worded  now — that  there  be  a  minimum  deprivation  of  liberty,  freedom 
of  conscience,  and  freedom  of  association — the  bill  is  inadequate.  There 
should  be  no  deprivation  of  these  or  any  other  constitutional 
protections. 

Mr.  Kastenmeier.  In  your  conclusion,  Mr.  Tepper,  you  say  that  if 
the  bill  is  passed  substantially  in  its  present  form,  it  might  become 
an  important  crime  prevention  tool.  Briefly,  what  do  you  mean? 

Mr.  Tepper.  Chiefly,  the  most  important  way  that  this  bill  will  pre- 
vent crime  if  implemented  in  the  spirit  in  which  it  is  written  is  that  it 
is  going  to  get  people  out  of  crime  factories  a  lot  quicker  than  they  are 
heing  gotten  out  right  now,  we  would  hope.  There  comes  a  point  in 
time  when  one  gets  tired  of  reading  the  500  books  that  have  been 
written  since  1957  or  the  four  Presidential  Commissions  which  all,  in 
a  sense  or  in  effect,  say  that  the  only  thing  you  can  count  on  in  prison 
in  addition  to  inhumanity  is  the  fact  that  it  is  a  crime  college  and 
a  warehouse. 

Anything  which  gets  people  out  of  these  kinds  of  institutions  more 
quickly  will  aid  in  the  prevention  of  crime.  Furthermore,  I  don't  think 
it  can  be  seriously  disputed  any  longer  that  the  selectivity  and  favorit- 
ism which  has  been  part  of  our  criminal  law,  the  perceived  defect  of 
our  criminal  law  from  the  point  of  view  of  those  who  are  offenders 
under  such  law,  is  a  phenomenon  which  is  a  significant  causative  factor 
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in  the  decision  to  react  to  certain  conditions  by  certain  activities  wiiich 
constitute  crimes. 

Third,  anxieties  preceding  the  parole  process  as  it  now  exists,  as  well 
as  bitterness  resulting  from  its  presently  unfair  procedural  and  sub- 
stantive implementation,  are  factors  which  imprint  and  program  in- 
stitutional and  postrelease  attitudes  and  behavior. 

Anything  which  will  make  the  governmental  procedures,  specif- 
ically with  regard  to  how  such  procedures  are  applied  to  people  we 
have  already  defined  as  criminals,  anything  which  will  make  those 
procedures — and  of  course,  here  I  am  talking  basically  about  deter- 
mination and  revocation  procedures,  and  the  procedures  which  are 
involved  in  imposing  conditions  of  parole — anything  which  can  make 
those  procedures  more  fair,  more  open,  less  secretive  will  have  feed- 
back effects  on  the  reduction  of  crime. 

I  think  it  will  help  eliminate  the  type  of  reasoning  and  the  type  of 
reaction  to  what  has  hitherto-  been  completely  unfair.  I  think  we  have 
to  recognize  that. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Tepper.  I  congratulate  you  on 
an  excellent  statement.  I  wish  you  and  Mr.  Fitch  the  best.  You  are 
doing  good  work  in  the  National  Law  Office. 

Mr.  Tepper.  Thank  you  very  much.  Congressman  Kastenmeier. 

Mr.  Kastexmeier.  This  concludes  this  morning's  testimony.  The  sub- 
committee will  resume  hearings  this  afternoon  in  this  room  at  2  o'clock 
at  which  time  we  will  hear  from  Mr.  Sanford  Eosen,  assistant  legal 
director  of  the  American  Civil  Liberties  Union.  Until  then  the  sub- 
committee stands  recessed. 

(Whereupon,  the  subcommittee  recessed  at  11 :55  a.m.,  to  reconvene 
at  2  p.m.  in  the  same  room.) 

AFTER   RECESS 

(The  subcommittee  reconvened  at  2  p.m.,  Hon.  Eobert  W.  Kasten- 
meier, chairman,  presiding. ) 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order,  resuming 
our  hearings  on  this  date  on  proposed  parole  improvement.  This  after- 
noon the  chair  is  pleased  to  greet  Mr.  Sanford  Rosen,  assistant  legal 
director  of  the  American  Civil  Liberties  Union,  and  a  former  member 
of  the  Board  of  Parole  of  Patuxent  Institution  in  Maryland. 

I  am  very  pleased  to  have  you  here  this  afternoon,  Mr.  Rosen.  You 
may  proceed  and  read  your  statement  if  you  wish. 

TESTIMONY  OF  SANFORD  JAY  ROSEN,  ASSISTANT  LEGAL 
DIRECTOR,  AMERICAN  CIVIL  LIBERTIES  UNION 

Mr.  Rosen.  Mr.  Chairman,  if  I  may,  I  would  like  to  read  the  state- 
ment, since  it  is  brief,  although  as  I  go  along,  I  may  qualify  one  or  two 
of  the  points  that  I  make  in  the  introductory  statement. 

I  am  Sanford  Jay  Rosen,  assistant  legal  director  of  the  American 
Civil  Liberties  Union.  I  am  not  here  to  testify,  however,  primarily  be- 
cause of  my  position  with  the  ACLU.  From  September  1967  through 
February  1969,  when  I  was  a  member  of  the  faculty  of  the  University 
of  Maryland  Law  School,  I  was  also  a  member  of  a  parole  board.  More 
accurately,  as  you  pointed  out,  I  was  a  member  of  the  Institutional 
Board  of  Review  of  the  Patuxent  Institution  in  Jessup,  Md. 
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The  Patiixent  Institution  is  a  maximum  security  facility  established 
and  designed  for  detention  and  "treatment"  of  so-called  defective 
delinquents.  The  statute  establishing  the  institution  defines  such  a 
person  as  ''an  individual  who,  by  demonstration  of  persistent  aggra- 
vated antisocial  or  criminal  behavior,  evidences  a  propensity  toward 
criminal  activity,  and  who  is  found  to  have  either  such  intellectual  de- 
ficiency or  emotional  unbalance,  or  both,  as  to  clearly  demonstrate  an 
actual  danger  to  society  so  as  to  require  such  confinement  and  treat- 
ment, when  appropriate,  as  may  make  it  reasonably  safe  for  society 
to  terminate  the  confinement  and  treatment." 

Persons  convicted  of  a  number  of  criminal  offenses  in  Maryland 
are  subject  to  further  adjudication  as  "defective  delinquents"  under 
the  statute.  If  they  are  found  to  be  "defective  delinquents,"  they  are 
incarcerated  in  the  Patuxent  Institution  on  an  open-ended  indetermi- 
nate sentence,  where  they  are  offered  a  range  of  psychiatric,  psycholog- 
ical, and  other  treatment.  They  are  offered,  as  well,  job  counseling  and 
material  treatment  of  that  type. 

Various  safeguards  are  provided  to  minimize  the  likelihood  that 
the  indeterminate  sentence  will  act  in  such  a  way  as  to  convert  the 
institution  into  a  life  sentence  warehouse  or  dumping  ground  for 
incorrigibles. 

I  might  observe  as  I  do  in  my  prepared  statement  that  the  Supreme 
Court  in  the  United  States  has  currently  before  it  a  case  involving  the 
indeterminate  sentence  and  various  procedures  established  by  the 
Maryland  statute. 

Among  these  safeguards  is  the  Institutional  Board  of  Review.  Its 
members  include  the  director  of  the  institution,  the  three  associate 
directors,  and  three  outside  persons  specified  in  the  statute.  I  was  one 
of  those  outside  persons. 

The  board  met  monthly,  although  I  understand  it  now  meets  some- 
what more  frequently.  Under  the  statute,  the  board  is  obligated  to 
review  the  case  of  each  inmate  at  least  once  annually.  Consequently, 
a  regular  rotation  of  files  is  established.  In  addition,  the  staff  may 
bring  before  the  board  the  case  of  any  inmate  as  to  whom  they  think 
special  consideration  might  be  given. 

The  board  did  not  undertake  to  review  systematically  internal  insti- 
tution practice  and  procedure.  Its  primary  power  was  to  grant  or  with- 
hold "status"  from  an  inmate.  Such  "status"  is  a  qualified  release  from 
the  institution.  "Status"  includes  holiday  leaves,  weekend  leaves,  live- 
in  work-out  opportunities,  parole  to  the  halfway  house,  full  parole,  and 
a  recommendation  to  the  commiting  court  that  an  inmate  be  granted 
full  release  from  the  institution  and  from  his  indeterminate  sentence. 
The  board  also  had  the  power  to  revoke  or  qualify  any  "status." 

When  I  first  joined  the  board,  very  little  by  way  of  procedural  due 
process  was  provided  to  the  inmates.  On  several  occasions,  notably 
involving  parole  revocation,  inmates  appeared  with  retained  legal 
counsel.  In  addition,  typically  one  or  another  of  the  institution  staff 
would  act  as  advocate  for  an  inmate  whom  staff  or  the  particular  staff 
member  thought  should  be  granted  or  continued  on  some  kind  of 
"status." 

On  one  notable  occasion,  a  psychiatrist  who  worked  part-time  to 
give  outpatient  therapy  to  paroled  inmates  acted  as  the  advocate  for  a 
person  who  violated  his  parole. 
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I  have  absolutely  no  doubt  that  the  availability  of  competent  counsel 
was  a  controlling  factor  in  a  number  of  cases.  The  ability  of  well- 
educated,  relatively  objective  counsel  to  marshal  facts  and  to  explam 
circumstances  was  the  difference  between  freedom  and  continued  or 
renewed  incarceration  in  many  cases. 

Presence  of  such  a  participant,  especially  external  to  the  mstitu- 
tion's  machinery  and  process,  also  added  pressure  on  the  board  to 
justify,  on  rational  basis,  its  decisions.  To  my  knowledge,  the  grantmg 
of  freedom  in  few  if  any  of  these  cases  increased  any  danger  to  society. 
For  this  reason,  I  support  any  well-conceived  efforts  to  improve  the 
"process"  afforded  inmates  in  a  parole  granting  or  revocation 
proceeding. 

I  am  extremely  sensitive  to  the  administrative  problems  that  will  be 
attendent  on  the  introduction  of  a  more  full  due  process  model  to  the 
parole  proceeding.  Such  a  due  process  model  was  not  followed  by  the 
Patuxent  Institutional  Board  of  Review.  I  might  add,  nor  was  a  more 
informal  due  process  model  in  fact  followed. 

But  conscientious  efforts  were  made  to  give  reasonably  full  consid- 
eration to  each  inmate's  case.  The  cases  that  we  were  required  to  con- . 
sider  because  of  the  statute's  mandate  of  annual  review,  however, 
usually  received  cursory  examination. 

The  cases  brought  to  our  attention  by  staff  took  more  time.  Even  so, 
with  several  hundred  inmates  in  the  institution  and  30  or  more  files  to 
review  in  a  single  day,  it  was  rare  indeed  that  any  case  consumed  more 
than  30  minutes  in  hearing  and  deliberation. 

Each  case  in  which  independent  counsel  was  present  did  take  more 
than  30  minutes  to  hear  and  resolve.  I  infer  from  this  experience  that 
something  approaching  a  full-time  professional  board  would  have  to 
be  established  even  to  treat  the  parole  or  "status"  needs  of  the  inmates 
at  a  small  facility  like  the  Patuxent  Institution.  The  apparatus  that 
might  prove  necessary  for  the  Federal  prison  system  might  well  be 
enormous. 

But,  if  we  are  to  continue  to  use  a  parole  or  contingent  release  sys- 
tem, such  an  apparatus  must  be  established.  Fiscal  concernsj  claims  of 
efficiency  and  administrative  convenience  must  be  unavailmg  in  the 
face  of  the  requirements  of  due  process.  Furthermore,  my  review  of 
recent  commentary  on  the  workings  of  the  Federal  parole  system  per- 
suades me  that  due  process  and  elemental  notions  of  decency,  as  well 
as  sound  operations  from  a  penology  perspective,  require  that  the  sys- 
tem be  opened  up  to  public  scrutiny  and  understanding  through  the 
introduction  of  procedural  protections  for  the  inmates.  See  K.  C. 
Davis,  "Discretionary  Justice:  A  Preliminary  Inquiry,"  126-133 
(University  of  Illinois  Press,  1971)  [See  Appendix  13];  W.  Gaylin, 
"No  Exit,"'  Harper's  magazine,  November  1971 ;  cf .  J.  Mitford,  "Kind 
and  Usual  Punishment  in  California,"  Atlantic  Monthly,  1971. 

On  the  other  hand,  I  am  no  longer  confident  that  parole  or  contin- 
gent release  are  appropriate  measures  for  our  society.  Introduction  of 
due  process  may  control  the  unlimited  discretion  exercised  hj  parole 
boards.  And  surely  we  should  try  that  apj)roach.  However,  it  is  by  no 
means  clear  that  this  approach  will  be  sufficient. 

Discretion  and  arbitrary  decisions  may  be  implicit  in  any  system  of 
contingent  release  in  a  centralized  penal  system — unless  we  are  to  man- 
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date  full  evidentiary  judicial  proceedings  before  any  parole  decision 
can  be  final. 

It  is  clear  that  as  it  now  operates,  parole  is  dysfunctional  as  well  as 
arbitrary  and  capricious.  Instead  of  promoting  rehabilitation,  it  pro- 
motes connivance,  favor  seeking,  and  manipulation.  By  providing  the 
inmate  with  a  possible  avenue  out  of  the  prison — in  the  form  of  maxi- 
mum security  "big  houses" — his  energies  are  not  directed  to  coming  to 
grips  with  himself  and  his  environment,  and  preparing  for  renewed 
life  on  the  outside. 

He  is  concerned  first  and  foremost  with  manipulating  the  system,  and 
those  who  operate  it,  in  order  to  get  out  early.  And  the  prison  staff,  who 
appreciate  this  natural  drive,  use  the  parole  system  to  facilitate  the 
detention  and  security  function  of  prisons.  See,  e.g.,  J.  Mitford,  "Kind 
and  Usual  Punishment  in  California,"  swpra. 

The  distortions  in  our  penal  system  that  result  are  so  egregious  that 
the  Congress  might  well  consider  eliminating  parole.  Communitv- 
based  programs  of  nondetention  release  and  possibly  supervision  should 
replace  incarceration  and  parole.  But,  in  any  event,  due  process  re- 
quirements should  be  imposed  on  any  system  of  release. 

That  is  the  end  of  my  prepared  statement,  which  as  I  explained  ear- 
lier is  very  brief,  because  I  thought  that  I  might  best  serve  the  commit- 
tee by  providing  you  with  some  personal  insight  into  the  workings  of  a 
parole  system  in  which  I  was  a  participant  for  a  year  and  a  half.  And 
that  kind  of  discussion  does  not  lend  itself  to  an  extensive  prepared 
statement. 

Mr.  Kastexmeier.  Yes.  I  appreciate  that,  Mr.  Rosen.  As  a  mem- 
ber of  the  Institutional  Board  of  Review  of  Patuxent  Institution, 
you  were  employed  by  the  State  of  Maryland,  I  take  it. 

Mr.  Rosen.  Actually,  I  think  consultant  might  be  a  more  accurate 
title.  I  was  paid  a  per  diem.  But  the  per  diem  was  quite  minimal,  even 
by  standards  of  4  or  5  years  ago.  Each  member  of  the  board  received 
$50  for  a  day-long  session.  But  the  remuneration  was  hardly  a  con- 
sideration as  to  whether  one  participated  or  not. 

Mr.  Kastenmeier.  Were  you  appointed  by  the  Governor? 

Mr.  Rosen.  Actually,  the  statute  establishing  Patuxent  Institution 
provided,  as  I  suggested,  that  four  members  of  the  institution  staff 
automatically  became  members  of  the  board  of  review.  They  were  the 
director  and  three  associate  directors.  The  associate  directors  included 
the  chief  custodial  officer,  the  chief  of  psychiatry,  and,  I  believe,  the 
chief  of  psychology. 

There  were  three  other  slots  on  the  board.  The  statute  provided  that 
one  such  board  member  was  to  be  the  professor  of  constitutional  law 
at  the  University  of  Maryland ;  or,  if  he  is  unable  to  serve,  an  alternate 
designated  by  the  dean  of  that  law  school  would  serve. 

I  was  the  professor  of  constitutional  law  at  the  University  of  Mary- 
land. So,  I  was  written  into  the  statute.  The  Governor,  by  the  way,  did 
appoint  me  as  well  to  the  governing  board  of  the  Patuxent  Institution, 
which  was  an  act  of  his  own  discretion. 

Mr.  Kastenmeier.  From  your  description,  it  is  apparent  that  this 
is  not  the  ordinary  institution  in  terms  of  what  we  normally  conceive 
of  as  correctional  facilities.  Of  course,  Patuxent  is  an  institution  with 
various  problems.  From  your  description  one  would  wonder  to  what 
extent  inmates  in  that  institution  would  be  competent  legally  to  repre- 
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sent  themselves  and  make  judgments,  in  terms  of  intellectual  defi- 
ciency and  emotional  imbalance,  et  cetera. 

Is  there  a  question  of  legal  competence  of  some  of  the  inmates  there  ? 

Mr.  Rosen.  There  is  a  question  of  legal  competency  of  some  of  the 
inmates.  Some  of  them  are  marginal  or  subnormal  in  intellect.  And 
that  is  perfectly  clear.  The  bulk  of  the  population  of  the  institution 
comprised  men  of  normal  or  above  normal  intellect  and  men  who  were 
not,  in  terms  of  the  legal  tests  applied  in  court,  incompetent  psycho- 
logically. 

The  statute  did  not  presume  to  establish  an  institution  for  incarcer- 
ation of  individuals  who  are  psychotic,  if  that  term  has  any  meaning 
whatsoever.  The  institution  was  designed  for  sociopaths  or  psycho- 
paths who  had  no  difficulty  understanding  or  relating  to  reality  or  in 
conforming  their  own  conduct  to  the  norms  of  society. 

A  number  of  the  inmates  are  perfectly  competent  to  act  as  their  own 
counsel.  However,  not  being  trained  as  lawyers  or  as  psychiatrists, 
they  frequently  did  not  have  the  necessary  skills  to  marshal  a  case,  to 
explain  circumstances,  to  articulate  objections  to  approaches  taken  by 
the  institutional  board  of  review  or  the  staff. 

Mr.  Kastenmeier.  I  am  not  sure  I  understand  how  it  would  be  that 
these  individuals  who  are  so  highly  manipulative  would  fare  better 
in  terms  of  orientation  and,  in  addition,  behavior,  merely  because  of 
due  process  in  the  parole  system.  Indeed,  I  could  understand  why  one 
would  argue  against  the  parole  system  entirely.  Why,  if  we  afforded 
them  procedural  protections — and  this  is  only  an  argument — why 
would  it  not  be  merely  another  element  for  them  to  manipulate? 

Mr.  RogEN.  Well,  surely,  they  might  use  the  procedural  protection 
in  order  to  further  manipulate  this  system.  And  as  I  suggested,  many 
of  the  people  in  that  institution  were  awfully  good  manipulators.  The 
fact  remained,  however,  that  it  was  recognized  by  the  regular  members 
of  the  staff  and  the  outside  review  board  members  that  they  were  deal- 
ing with  very  manipulative  people. 

I  think  that  that  colored  our  view  of  any  presentation  that  an  in- 
mate made  on  his  own  behalf.  If  an  independent  advocate,  who  was 
relatively  objective,  made  th6  argument  on  behalf  of  the  inmate,  it 
was  viewed  differently.  The  inmate  had  told  his  story  to  somebody 
who  was  his  advocate.  His  champion.  And  this  man  would  then  orga- 
nize it  in  a  manner  designed  to  best  persuade  the  body. 

That  was  one  way  I  found  it  helpful  to  the  inmate  to  have  the  pres- 
ence of  such  counsel.  By  way,  I  should  state  at  this  time  that  I  learned 
today  that  the  institutional  board  of  review  at  Patuxent  has  followed 
a  policy  since  my  time  on  the  board  of  not  permitting  even  retained 
legal  counsel  to  participate  in  revocation  procedures.  However,  I  sus- 
pect occasionally  an  outside  psychiatrist  who  has  some  connection 
with  the  institution  might  participate  in  revocation  procedures. 

The  other  help  the  external  counsel  provided  was  a  view  from  the 
outside  of  the  process  itself.  In  many  parole  board  proceedings  among 
the  States — and  I  believe  until  very  recently  in  the  Federal  parole 
system — the  inmate  received  no  explanation  directly  from  the  parole 
board,  and  certainly  no  explanation  in  writing,  of  why  his  claim  of 
status  was  denied. 

One  of  the  custodial  officials  might  at  some  point  explain  the  denial 
in  the  terms  he  may  have  understood.  At  Patuxent  the  explanation 
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would  probably  be  consistent  with  what  the  official  believed  to  be 
good  therapy.  The  prisoner  received  no  definitive  statement  from  the 
board  itself.  Although  there  was  some  form  of  give  and  take  in  the 
proceedings,  they  were  really  not  designed  to  focus  specifically  in  that 
way  on  the  factors  that  might  go  into  granting  or  denying  status. 

A  board  member  might  come  close  enough  to  an  explanation  by 
suggesting  to  a  particular  inmate,  "You  have  a  drinking  problem.  And 
rtt'the  point  that  you  recognize  that  you  have  a  drmking  problem,  and 
you  can  demonstrate  that  recognition  by  going  into  AA,  that  may 
change  our  view  of  your  situation." 

^^^en  an  independent  advocate  was  present,  it  became  necessary  for 
the  board  to  explain  to  the  advocate  sometliing  of  the  dynamics  of 
the  decisionmaking  process,  which  could  then  be  communicated  to  the 
inmate  by  his  own  lawyer. 

Mr.  Kastenmeier.  The  subcommittee  will  recess  for  12  minutes  to 
answer  a  vote. 

(A  brief  recess  was  taken  from  2:40  p.m.  to  2:52  p.m.) 
Mr.  Kastenmeier.  The  subcommittee  will  resume  hearing.  We  re- 
cessed 12  minutes  ago  with  Mr.  Sanford  Rosen. 

At  this  point,  the  chair  would  like  to  yield  to  counsel  for  questions. 
Mr.  Eglit.  Mr.  Rosen,  I  have  several  questions.  One  of  them  con- 
cerns your  comment  that  you  thought  from  your  experience  at  Patux- 
ent  Institution  that  there  might  have  to  be  established  separate  boards 
at  virtually  every  institution.  You  say  that  this  might  well  be  an 
enormous  task  for  the  Federal  system. 

I  am  wondering  whether  you  might  think  that  one  variation  on 
that  might  be  the  expansion  in  the  use  of  hearing  examiners.  The 
Federal  system  now  uses  eight  examiners  who  supposedly  conduct 
about  two-thirds  of  the  hearings — which  of  course  are  very  minimal — 
which  are  now  conducted. 

Assuming  that  due  j^rocess  were  injected  into  the  system,  thereby 
increasing  the  complexity  of  the  hearings,  could  not  you  conceive  of 
panels  of  two  to  three  hearing  examiners  assigned  to  each  institution 
with  the  examiners  making  the  initial  recommendation  to  the  Board? 
;Mr.  Rosen.  I  think  that  would  definitely  be  a  satisfactory  substitute 
for  a  board  at  each  institution. 

In  my  statement  I  did  not  mean  to  suggest  that  a  board  be  estab- 
lished for  each  institution.  I  think  I  was  referring  to  the  fact  that  if 
the  Patuxent  were  to  move  to  a  due-process-oriented  model,  it  would 
need  a  full-time  board.  Or  the  State  of  Maryland  would  have  to  estab- 
lish a  full-time  board  which  would  also  deal  with  Patuxent. 

I  don't  know  what  the  size  of  that  Board  might  be  or  the  dynamics 
of  its  operation.  I  think  hearing  examiners  could  be  used,  or  perhaps 
the  proposal  in  H.R.  13293  of  having  district  boards  for  each  judicial 
district  in  the  United  States  could  be  adopted.  Of  course,  there  are 
quite  a  few  judicial  districts.  I  appreciate  that.  That  mi^ht  work,  too. 
That  might  actually  involve  more  boards  than  for  each  institution. 

Mr.  Eglit.  One  argument,  of  course,  against  the  expansion  of  due 
process  would  be  that  when  you  start  injecting  due  process,  this  would 
increase  personnel,  such  as  transcribers,  hearing  examiners,  et  cetera. 
This  is  going  to  severely  raise  the  cost. 

The  counterargument  which  has  been  made  before  the  subcommit- 
tee is  that  considering  the  costs  of  incarceration — the  amount  is  about 
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$8,000  per  year  per  man,  we  may  considerably  save  money  by  keeping 
out  of  prison  people  who  should  not  be  reincarcerated  or  should 
be  paroled.  We  could  follow  up  with  due  process  protections.  And 
therefore,  it  might  cost  $1,000  for  thorough  parole  supervision,  for 
example,  against  $8,000  to  incarcerate  them. 

Would  you  like  to  comment  on  that  ? 

Mr.  Rosen.  On  the  level  of  costs,  I  can  agree  with  that  evaluation. 
It  is  entirely  likely  that  a  properly  functioning  parole  system  combined, 
say,  with  a  proper  probation  system,  if  you  continue  to  use  proba- 
tion, combined  with  a  proper  bail  or  preconviction  release  system, 
would  garner  a  significant  total  saving  in  the  economic  cost  of  operat- 
ing our  detention  machinery. 

I  don't  think  that  one  should  stop  with  the  direct  economic  costs 
in  adopting  that  analysis.  It  seems  to  me  that,  particularly  as  the 
Federal  parole  system  now  functions,  to  the  extent  that  I  imderstand 
it,  there  are  indirect  costs  built  in. 

If  the  function  of  incarceration  is  to  be  deterrent  and  rehabilitative, 
I  have  difficulty  with  a  system  that  overlays  incarceration  with  total 
discretion  over  early  release.  I  don't  think  that  placing  human  beings 
within  the  total  discretionary  power  of  other  human  beings  is  especially 
deterrent,  except  to  the  extent  that  you  keep  them  within  that  discre- 
tionary, possibly  arbitrary,  capricious,  possible  whimsical,  power. 

Once  they  get  out,  I  don't  know  that  they  are  deterred.  I  believe  that 
there  are  some  studies  on  the  subject  that  indicate  that  if  a  prisoner 
has  been  held  for  a  sufficient  period  of  time,  the  lesson  he  learns  is  that 
he  can  survive  within  that  arbitrary  system.  And  when  he  is  on  the 
outside  the  possibility  that  he  can  be  returned  someday  to  that  system 
hardlv  deters  him  at  all — on  the  outside. 

The  other  factor,  of  course,  involves  rehabilitation.  If  we  are 
attempting  to  rehabilitate  a  man  to  return  to  an  orderly  society, 
which  lives  bv  the  rule  of  law,  I  am  at  a  loss  to  understand  how  we 
do  that  by  teaching  men  lessons  in  arbitrariness  and  capriciousness, 
rather  than  the  rule  of  law. 

Mr.  Egijt.  Yes.  Thank  you. 

Alono;  the  lines  of  the  secrecy  of  the  Parole  Board,  at  one  point  in 
your  statement  you  make  some  reference  to  the  inability  of  the  ACLU 
to  obtain  copies  of  a  publication  of  the  Parole  Board.  What  was  this 
problem? 

Mr.  RosEX.  I  don't  believe  we  would  have  anv  difficulty  getting  a 
copy  of  the  existing  rules  and  regulations  and  the  public  reports  of 
the  Parole  Board.  We  were  informed,  initially  bv  an  article  in  the 
Wall  Street  Journal  this  past  January,  that  the  U.S.  Parole  Board 
is  now  trying  out  a  set  of  criteria,  which  attempts  to  specify  further 
the  b^sps  on  whi^h  parole  decisions  are  made.  We  ha-f^p  re^ue^-ted  n 
copy  of  this  set  of  criteria  or  standards  from  the  U.S.  Parole  Board. 

Initially,  by  telephone  we  were  denied  a  copy  of  these  criteria  on 
the  grounds  that  they  are  presently  only  being  tried  out  at  a  couple 
of  institutions,  and  they  are  experimental  and  tentative. 

Twenty  days  ago,  I  sent  a  demand  letter  to  the  counsel  of  the  Parole 
Board  under  the  Freedom  of  Information  Act,  srivinff  him  20  days  in 
which  to  provide  us  with  a  copy  of  the  criteria.  We  informed  him  that 
if  he  did  not  provide  us  a  copy  we  would  bring  suit  under  the  Freedom 
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of  Information  Act  and  also  the  Administrative  Procedure  Act's 
rulemaking  provisions. 

He  called  me  yesterday,  after  my  statement  to  the  subcommittee  was 
typed,  and  indicated  that  he  was  taking  steps  to  provide  me  with  a  copy 
of  the  criteria.  But,  he  told  me,  it  would  take  a  couple  of  weeks  more 
before  he  would  be  able  to  clear  the  release  with  other  people  within 
the  Parole  Board  apparatus. 

So,  I  assume  that  within  a  couple  of  weeks  I  will  get  a  set  of  these 
criteria. 

Mr.  Eglit.  Is  it  the  Board's  position  that  the  Freedom  of  Informa- 
tion Act  as  well  as  the  Administrative  Procedure  Act  do  not  apply  to 
the  Board? 

Mr.  Rosen.  That  is  my  understanding.  They  claim  that  the  Admin- 
istrative Procedure  Act  does  not  apply  to  the  Board.  Professor  Davis, 
in  his  discussion  of  the  U.S.  Parole  Board,  takes  a  much  contrary 
position  a&  to  the  application  of  the  Administrative  Procedure  Act's 
rulemaking  and  freedom  of  information  provisions. 

There  are  some  judicial  decisions  which  indicate  that  the  parole 
revocation  and  granting  proceeding  itself  is  not  adjudication,  within 
the  meaning  of  the  Administrative  Procedure  Act.  But  I  don't  think 
that  the  courts  have  actually  addressed  the  full  range  of  APA 
questions. 

Mr.  Eglit.  I  think  one  case,  Sohell  v.  Reed,,  which  I  am  sure  you  are 
aware  of,  considered  that  question,  and  intimated  that  that  Act  might 
apply. 

You  make  a  point  m  your  statement  that  you  detected  a  difference 
between  those  situations  where  some  counsel  or  representative  of  the 
inmate  was  present  and  those  in  which  he  was  not.  I  wonder  if  you 
could  draw  out  that  comparison.  Obviously,  you  are  in  support  of  due 
process  elements  in  the  system  and  the  hearing.  And  you  base  this  on 
your  own  personal  experience.  Could  you  kind  of  anecdotally  relate 
how  the  hearing  might  have  gone  when  in  fact  there  was  a  representa- 
tive or  counsel,  as  opposed  to  when  there  was  not  ? 

Mr.  RosEx.  Well,  I  can  think  of  one  instance  in  which  retained 
counsel  appeared.  As  I  recall  what  happened,  the  Patuxent  Board  re- 
ceived the  file  on  this  man's  case.  The  allegation  was  that  he  had  some- 
how broken  parole  by  involving  himself  in  another  law  violation,  or  at 
least  he  had  been  arrested  for  what  may  have  been  a  law  violation.  The 
question  was  whether  his  parole  should  be  revoked. 

As  we  discussed  the  case  among  ourselves  before  the  individual 
appeared,  and  before  his  counsel  appeared,  it  was  pretty  clear  to  me  that 
virtually  all  of  the  members  of  the  board  were  of  the  opinion  that 
parole  should  be  revoked. 

When  the  man  came  in  himself,  it  was  also  pretty  clear  to  me  that  he 
wa^.  not  in  a  position  to  explain  his  actions  or  to  challenge  some 
of  the  suppositions  made  by  members  of  the  board  and  staff  in  such  a 
way  as  to  change  the  minds  of  those  people  who  had  already  come  to 
tentative  views. 

We  then  decided  that  we  would  permit  his  legal  counsel  to  appear 
with  him  before  the  board.  Counsel  in  fact  was  able  to  describe  the 
occurrences  and  issues  in  such  a  way  as  to  neutralize  them  in  terms  of 
any  indication  that  the  parolee  had  gone  back  to  prior  antisocial  pat- 
terns of  behavior.  He  was  also  able  to  interject  into  the  situation  a 
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number  of  mitigating  circumstances,  both  as  to  specific  events  before 
the  board  and  the  man's  adjustment  to  his  life  outside. 

And  as  a  result,  the  decision  of  the  board  was  to  continue  the  man's 
parole. 

In  another  case  which  did  not  involve  a  legal  counsel,  but  a  psychia- 
trist who  was  a  very  highly  regarded  individual,  the  inmate  in 
question  was  a  man  who  had  been  convicted  of  child  molestation. 
He  had  been  released  on  parole.  At  a  particularly  stressful  point  in 
his  life  on  the  outside,  in  terms  of  adjustment  to  his  married  life  and 
his  job  situation,  he  backslid  to  an  extent.  Driving  to  work  one  day, 
he  made  a  lewd  comment  to  a  young  woman,  who  was  not  a  child 
but  a  middle  teenager. 

He  then  went  to  work  and,  on  the  next  day,  took  the  exact  same 
route  to  work,  which  was  somewhat  off  his  usual  route  to  work.  The 
young  woman  was  there  with  a  police  officer.  And  the  parolee  was  ar- 
rested and  identified. 

His  counsel,  in  this  case  his  psychiatrist,  was  able  to  put  that  par- 
ticular incident  into  perspective.  Although  it  was  an  offense  to  the 
woman  involved,  it  did  not  indicate  the  kind  of  a  breakdown  in  the 
man's  adjustment  that  would  really  justify  his  being  put  back  in  the 
institution. 

I  don't  know  how  I  can  actually  communicate  the  fact  that  I  am 
absolutely  certain  that  if  the  psychiatrist  were  not  there  to  act  as  his 
advocate — and  presumably  a  good  lawyer  might  have  done  the  same 
job — that  man  would  have  had  his  parole  revoked. 

Mr.  Kastenmeier.  Thank  you. 

Mr.  Mooney  ? 

Mr.  MooNET.  No,  thank  you,  Mr.  Chairman. 

ISIr.  Kastenmeier.  I  have  just  one  or  two  questions  further. 

You  have  been  discussing  due  process.  Attendant  to  that,  and  par- 
ticularly one  might  gather,  in  an  institution  such  as  Patuxent,  is  the 
question  of  providing  to  the  inmate  access  to  the  files  and  papers  on 
him. 

The  question  is  raised  in  the  context  of  relationships,  for  example, 
between  correctional  personnel,  caseworkers,  counsel — and  the  inmate. 
If  he  has  access  to  what,  for  example,  the  caseworker  has  honestly  said 
about  him,  to  what  extent  would  that  destroy  the  relationship  or  fu- 
ture relationship  that  that  caseworker  might  have  with  the  inmate 
and  so  forth  ? 

Mr.  Rosen.  I  think  you  are  right,  Mr.  Chairman.  That  difficulty  has 
been  noted  in  a  facility  like  Patuxent,  where  the  theory  of  the  institu- 
tion is  that  it  is  a  treatment  facility,  a  psychiatric  facility. 

It  is  not  clear  to  me  that  total  access  to  the  man's  files  and  record 
would  be  necessary  in  order  to  facilitate  a  bettering  of  the  decision 
process.  At  present  a  man  does  not  even  get  a  written  statement 
of  conclusory  reasons  of  why  he  was  denied  his  parole  or  why  his 
parole  was  revoked. 

An  institution  like  Patuxent  might  resist  even  that  kind  of  a  due 
process  innovation  on  the  ground  that  it  interferes  with  the  institu- 
tion's program  of  milieu  therapy.  Everything  has  to  be  related  to 
maintaining  the  therapeutic  relationship  between  the  inmate  and  his 
therapist,  as  well  as  his  therapeutic  group. 


349 

I  am  not  sure  the  same  problems  pertain  in  the  Federal  parole  situa- 
tion, where  you  lack  that  therapeutic  premise.  But  even  where  you 
do  have  that  therapeutic  premise,  an  elemental  notion  for  process 
should  qualify  it,  at  least  to  the  extent  of  requiring  that  the  decision- 
making body  state  for  the  record  its  reasons.  It  may  not  necessarily 
have  to  disclose  the  full  bases  for  these  reasons  if  that  could  stifle  the 
confidential  relationship. 

To  the  extent  that  its  reasons  may  relate  to  material  disclosed 
through  a  confidential  relationship,  I  must  say  that  I  have  some  fifth 
amendment  problems  with  the  operation  of  the  therapeutic  procedure 
itself.  If  the  confidential  relationship  between  therapists  and  inmates 
is  breached  to  the  extent  of  using  data  so  derived  to  support  a  decision 
not  to  let  him  out  or  to  put  him  back  in,  I  feel  that  we  encounter  fifth 
amendment  problems. 

Judge  Sob&loff  in  dissenting  in  a  recent  case  in  the  fourth  circuit 
that  is  now  before  the  Supreme  Court,  shares  some  of  those  feelings, 
particularly  with  respect  to  the  procedure  by  which  the  determination 
is  made  that  the  man  should,  in  fact,  be  placed  in  Patuxent  in  the  first 
place.  He  didn't  address  the  parole  or  status  proceeding  itself. 

In  any  event,  I  think  ways  can  be  designed  to  accommodate  the 
therapeutic  or  confidentiality  requirements  of  these  various  relation- 
ships. 

1  believe  that  Professor  Davis  in  his  excellent  book,  "Discretionary 
Justice,"  provides  some  suggestions  of  ways  in  which  due  process  can 
be  imported  into  discretionary  situations  in  such  a  way  as  not  to  take 
away  the  discretion,  but  at  least  to  structure  it.  I  think  that  is  his  basic 
due  process  approach  for  parole  boards,  the  sentencing,  the  Immigra- 
tion and  Naturalization  Service,  and  the  like. 

Maybe  we  don't  wish  to  dispense  with  discretion  entirely  within 
some  such  agencies,  but  we  do  wish  to  dispense  with  whimsy,  caprice, 
and  arbitrariness.  And  we  can  do  that  by  opening  up  the  process  to 
the  greatest  extent  consistent  with  the  other  demands  on  it.  And  we 
can  structure  it,  by  requiring  the  presence  of  counsel  in  key  proceed- 
ings, and  requiring  an  articulation  of  reasons,  for  example. 

Sir.  Kastenmeier.  As  far  as  the  Federal  system  and  title  III  of  the 
bill  H.K.  13118,  which  affects  grants  to  States  and  sets  up  certain 
criteria,  do  you  have  any  problem  as  a  former  member  of  the  board  of 
review  of  an  institution,  with  the  Federal  government  setting  certain 
standards  with  respect  to. the  States  and  their. institutions  as  to  the 
parole  process? 

Mr.  RosEX.  I  am  not  sure  any  problems  I  might  have  would  per- 
tain to  my  participation  as  a  member  of  the  parole  board  of  a  State. 

Mr.  Kastenmeier.  I  guess  I  am  saying,  do  you  feel  that  the  State 
might  be  making  certain  progress  in  terms  of  how  it  considers  parole 
on  a  State  basis,  which  might  be  interfered  with  by  federally  set 
standards  through  LE AA  or  otherwise  ? 

Mr.  Rosen.  Of  course,  any  Federal  involvement  interferes  to  some 
extent  with  the  innovative  character  of  State  activities.  I  think  the 
Federal  Constitution  already  may  be  seen  to  interfere  with  the  State's 
prerogatives  in  this  area. 

I  believe  in  the  Bey  case  in  the  second  circuit,  for  example,  the  deci- 
sion has  been  made  that  counsel  must  be  present  at  the  parole  revoca- 
tion proceedings.  Hence  I  think  we  look  forward  to  extension  of 
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judicial  intervention  through  the  due  process  and  the  equal  protection 
clauses. 

And  I  certainly,  even  as  a  parole  board  member,  but  certainly  as  a 
former  teacher  oj  constitutional  law  and  now  a  practitioner  of  con- 
stitutional law,  would  not  want  to  turn  my  back  on  that. 

I  think  that  Congress  certainly  has  a  role  to  play  in  helping  to  refine 
or  articulate  the  minimal  constitutional  due  process  standards  to  be 
applied  by  the  States.  To  the  extent  that  this  interferes  somewhat 
with  State  experimentation,  I  think  that  is  the  price  of  our  being  a 
Federal  union. 

Mr.  Kastenmeier.  "While  these  hearings  presume  to  consider  im- 
provement in  existing  parole  systems,  you  have  discussed  the  option 
that  perhaps  we  might  even  abandon  parole  as  an  institution  entirely. 
I  think  by  implication,  at  any  rate,  you  imply  that  you  do  not  look 
with  favor  on  indeterminate  sentences,  particularly.  Is  that  not 
correct  ? 

Mr.  EosEN.  I  am  very  glad  you  asked  that  question. 

Mr.  Kastenmeier.  What  I  was  leading  to  was  whether  you  contem- 
plate a  short,  fixed  sentence  or  whether  you  contemplate,  let  us  say, 
parole  without  conditions ;  that  is,  a  judgment  made  rather  arbitrarily 
by  something  resembling  a  parole  hoards  but  without  any  parole  su- 
pervision. That  is  something  more  like  mandatory  release  than  parole. 
What  do  you  contemplate  as  a  substitute  ? 

Mr.  KosEN.  I  think  what  I  would  contemplate  as  the  most  ideal 
approach  is  not  merely  reform  of  parole,  but  reform  of  penology  gen- 
erally. I  presently  have  a  great  deal  of  difficulty  with  our  use  of  large 
prisons  far  removed  from  communities,  Attica,  for  example.  And  I 
believe  that  people  in  penology  are  beginning  to  think  more  ir  terms 
of  community-based  smaller  institutions,  where  individualized  judg- 
ments can  be  made  about  the  ability  of  an  individual  to  return  to 
society  or  on  what  basis  he  should  return,  subject  to  meaningful  super- 
vision and  assistance. 

If  we  can  move  to  that  ideal  world,  we  might  then  have  an  accept- 
able kind  of  parole  system  on  a  more  localized  basis.  Of  course,  a  sub- 
stantial amount  of  due  process  protection  would  be  built  into  such  a 
parole  system  or  probation  system  or  halfway  house  system. 

If  we  continue  with  large  prisons,  which  seems  to  be  likely  since  we 
have  so  much  capital  invested  in  them,  I  think  before  we  dispense 
with  parole  we  ought  at  least  to  experiment  with  a  due  process  model. 
But  it  is  entirely  possible  that  we  might  find  that  it  is  impossible  to 
really  cure  parole  in  a  centralized  prison  system. 

We  should  move  in  the  direction  of  lodging  the  judges  with  the 
power  and  the  knowledge  that  they  are  fixing  rather  certain  sentences. 
These  could  be  subject  to  reduction,  by  an  accrual  of  good  time,  which 
is  protected  by  due  process  so  that  it  can't  be  taken,  away  from  the 
inmate  because  of  acts  subsequent  to  accrual.  Sentences  might  be  sub- 
ject, too,  pursuant  to  a  very  formalized  proceeding  which  would  ap- 
proach something  like  a  new  trial. 

It  seems  to  me  that  if  we  continue  with  large-scale  prisons  we  are 
mixing  a  series  of  goals  in  our  penology ;  that  is  deterrence,  retribution, 
and  rehabilitation.  It  is  dysfunctional  with  respect  to  rehabilitation. 
It  may  be  useful  in  terms  of  retribution.  But  very  few  people  have 
stated  that  they  think  this  is  an  essential  goal  of  penology  these  days. 
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Mr.  Kasten^meier.  You  say  that  actually,  although  not  satisfac- 
torily, we  are  moving  into  both  fields  currently.  That  is  to  say,  im- 
provements in  due  process  and  at  the  same  time  community-oriented 
programs  and  diminution  of  reliance  on  heavily  institutionalized  facil- 
ities for  penology. 

Mr.  RosEx.  Yes.  I  think  that  would  be  ideal.  You  also  asked  me 
earlier  where  1  stood  on  the  indeterminate  sentence.  I  have  been  con- 
flicted on  that  issue  over  a  number  of  years.  It  seems  to  me  that  in  a 
society — in  our  society — we  probably  do  not  have  room  for  the  inde- 
terminate sentence.  It  is  a  fundamental  affront  to  a  notion  of  due  proc- 
ess and  other  values. 

The  justification  for  an  indeterminate  sentence  is  that  we  believe 
that  we  can  take  an  individual  and  by  maintaining  full  control  over 
him.  change  him  adequately,  so  that  we  can  make  a  judgment  he  has 
adjusted  sufficiently  to  return  to  open  society.  I  am  no  longer  per- 
suaded that  the  techniques  that  are  available  to  us,  as  I  have  seen  them 
operate  at  Patuxent,  are  sufficiently  refined  to  justify  our  treating 
people  that  way,  or  to  permit  us  to  make  that  judgment  very  well. 

I  am  terribly  afraid,  perhaps  because  I  recently  saw  a  motion  pic- 
ture, "A  Clockwork  Orange,"  that  we  have  to  become  much  more  total- 
istic  in  our  approach  to  treatment  of  the  individual  and  his  character 
and  personality,  if  we  intend  to  make  an  indeterminate  sentence  work 
as  a  penology  technique.  And  I  don't  think  our  society  is  prepared  to 
go  that  way. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Rosen,  for  your  wisdom  and 
sharing  your  experience  with  us  on  parole.  I  am  most  appreciative  of 
your  appearance  today.  I  regret  that  my  colleagues  were  not  all  able 
to  be  here.  Thank  you  very  much. 

Mr.  RosEx.  May  I  offer  to  the  committee  one  document,  which  may  be 
helpful  to  it.  It  is  an  amicus  curiae  brief  of  the  American  Civil  Liber- 
ties Union  in  a  case  before  the  Supreme  Court,  MorHssey  v.  Brewer. 
It  collects  a  great  many  citations  and  references  on  due  process  and 
parole  proceedings. 

Mr.  Kastexmeier.  We  thank  you  for  it.  We  will  receive  it.  [See 
Appendix  14.]  [See,  also.  Appendix  33.] 

This,  then,  concludes  these  hearings  on  parole,  and  until  the  time 
and  date  following  the  congressional  Easter  recess,  we  will  stand 
adjourned. 

(Whereupon,  the  subcommittee  adjourned  at  3:25  p.m.,  subject  to 
call  of  the  chair.) 
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WEDNESDAY,   A?RIL    12,    1972 

House  of  Representatives, 
Committee  on  the  Judiciary, 

Subcommittee  No.  3, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.  in  room  2226, 
Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier  (chair- 
man) presiding. 

Present:  Representatives  Kastenmeier,  Drinan,  Biester,  and  Fish. 
Also   present:   Howard   Eglit,  corrections  counsel;    and  Thomas 
INIooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order  for  the 
pui'pose  of  resuming  our  hearings  on  the  subject  of  parole,  and  in 
particular  on  the  bills  H.R.  13118  and  H.R.  13293,  dealing  with  the 
subject  of  parole. 

In  this  connection,  we  are  very  pleased  and  honored  to  have  as  our 
first  witness  this  morning  Mr.  James  V.  Bennett,  former  Director  of 
the  U.S.  Bureau  of  Prisons.  He  has  been  most  helpful  to  this  sub- 
committee and  to  the  Congress,  generally,  in  terms  of  the  problems  re- 
lating to  corrections. 

TESTIMONY  OF  JAMES  V.  BENNETT,  FORMER  DIRECTOR,  U.S. 
BUREAU  OF  PRISONS 

Mr.  Bennett.  Good  morning,  Mr.  Chairman.  Do  you  have  a  copy  of 
my  statement  ? 

Mr.  Kastenmeier.  We  do  have,  yes. 

Mr.  Bennett.  Mr.  Chairman,  I  will  give  part  of  this,  and  the  rest  of 
it  I  will  try  and  ad  lib  on  some  matters  that  will  be  of  interest  to  you. 

Mr.  Kastenmeier.  Your  prepared  statement  will  be  received  with- 
out objection. 

(Mr.  Bennett's  prepared  statement  appears  at  p.  742.) 

First  of  all,  I  am  Mr.  James  V.  Bennett — as  you  have  stated  in  your 
very  kind  introduction,  Mr.  Chairman — Director  of  the  Prison  Bu- 
reau from  1937  to  1964,  and  a  member  of  the  bar,  member  of  the 
Council  of  the  Criminal  Law  Section  of  the  American  Bai*  Association. 
I  was  secretary  of  the  First  National  Parole  Conference  held  in  1938, 
copies  of  which  proceedings  I  suggest  you  might  put  into  the  record. 
They  have  some  very  useful  information  in  them.  Much  of  the  resolu- 
tions and  much  of  the  program  we  proposed  at  that  time  has  not  yet 
been  adopted.  I  am  also  a  member  of  the  Maryland  Inmate  Grievance 
Commission.  This  is  a  commission  set  up  by  statute,  which  hears  the 
complaints  and  grievances  of  inmates  of  the  Maryland  prison  system. 
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It  is  a  very  interesting  committee,  indeed,  and  as  you  know,  sentencing, 
probation,  parole,  play  a  vital  role  in  the  administration  of  correc- 
tional institutions  and  law  enforcement. 

I  have  been  long  interested  in  how  the  common  purpose  they  serve 
can  be  better  integrated,  more  effectively  achieve  theii-  social  goals 
and  provide  the  public  the  protection  it  desei-ves.  No  one  that  has  come 
before  this  committee,  I  am  sure  ,  and  no  one,  now,  disputes  the  value 
of  parole  as  an  essential  component  of  our  system  of  criminal  justice. 
No  one  now  disputes  the  value  of  parole  as  an  essential  component  of 
our  system  of  criminal  justice.  No  rational  person,  aware  of  the  dangers 
posed  by  the  unregenerate  criminal,  favore  the  release  of  a  prisoner 
without  supervision,  help  and  guidance.  To  be  sure,  we  have  been  a 
long  time  in  reaching  this  conclusion  and  the  course  parole  has  fol- 
lowed over  the  years  has  been  uncertain,  fraught  with  mistakes  and 
miscalculations  as  well  as  a  few  instances  of  downright  corruption. 

Every  one  of  our  States  now  has  a  pardle  system  and  so  do  several 
of  our  large  cities  and  counties.  Most  of  them  now  have  full-time 
boards  of  parole  and  at  least  the  beginnings  of  a  supervisory  agency, 
few  of  wMch  are  adequately  fmided,  and  that  includes  the  Federal 
prison  system. 

As  your  very  enlightening  and  useful  hearings  of  this  committee 
have  shown,  there  are  nevertheless  many  areas  still  open  to  dispute, 
many  parole  policies  which  are  controversial,  and  many  jurisdictional 
problems  yet  to  be  solved.  And  the  Federal  system,  as  you  have  so 
far  seen,  is  not  immune  to  any  of  these  problems  or  criticism.  I,  how- 
ever, do  not  believe  it  would  be  useful  or  helpful  to  the  committee,  now, 
to  go  into  any  of  those  charges  or  any  of  those  criticisms  in  detail. 
I  would  like  to  point  out,  rather,  how  I  think  the  present  system  can 
be  improved. 

The  bill  which  you  have  before  you — H.R.  13118 — has  many  fea- 
tures with  which  I  most  enthusiastically  support,  but  I  suggest  you 
also  have  a  model  elsewhere  which  I  think,  with  some  minor  revisions 
and  when  supplemented  by  some  administrative  measures  offers  much 
better  prospects  of  approval  by  the  Congress  and  the  administration. 
I  refer  to  the  section  of  the  proposed  revision  of  the  Federal  Criminal 
Code  that  deals  with  parole.  You,  Mr.  Chairman,  and  Mr.  Mikva,  and 
some  of  your  other  members,  were  among  the  ranking  members  of 
that  committee  which  drafted  the  report  and  the  Vice  Chairman  of 
the  Brown  Commission,  Mr.  Poff,  as  you  know,  ranks  high  among 
the  Republicans  on  the  full  Judiciary  Committee.  Under  what  better 
auspices  could  a  revision  of  Federal  parole  procedures  be  formulated  ? 

In  a  word,  I  propose  the  immediate  adoption,  in  principle,  of  that 
section  of  the  revised  code  dealing  with  parole.  These  are  found  in 
chapter  34  of  the  final  report  at  page  299.  I  have  attached  a  chapter 
here.  [See  Appendix  15.] 

The  proposed  code  requires  the  Board  to  consider  parole  for  each 
prisoner  60  days  prior  to  any  minimum  term  or  60  days  prior  to  the 
expiration  of  the  first  year's  imprisonment.  The  law  as  drafted  would 
need  to  be  amended  to  stipulate  that  a  youth  offender  also  would  be 
considered  for  parole  at  the  expiration  of  60  days  after  commitment. 

The  revised  code  provides  that  if  parole  is  denied  the  Board  shall 
reconsider  the  decision  at  least  once  a  year  if  an  adult  commitment.  If 
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no  minimum  is  stated  or  if  a  youth  commitment,  the  Board  would 
reconsider  its  denial  of  parole  every  6  months. 

Also,  under  the  proposed  code,  after  a  prisoner  has  served  the  mini- 
mum term  or  has  been  confined  at  least  a  year,  the  presumption  shifts 
to  favoring  parole  unless  the  Board  shall  affirmatively  find  that  pa- 
role shall  be  deferred  because  of  one  of  four  reasons.  The  code  shifts 
the  responsibility  from  saying,  "Why  should  you  have  parole?"  to 
the  Board's  saying,  "Why  should  parole  be  denied?"  and  the  Board 
sets,  or  the  law  sets  forth,  parole  can  be  denied  only  when : 

1.  There  is  undue  risk  that  the  prisoner  will  not  conform  to  reason- 
able conditions  of  parole ; 

2.  His  release  at  that  time  would  unduly^  depreciate  the  seriousness 
of  his  crime  or  undermine  respect  for  law ; 

3.  His  release  would  have  substantially  adverse  effect  on  institu- 
tional discipline; 

4.  His  continued  correctional  treatment  will  substantially  enhance 
his  capacity  to  lead  a  law-abiding  life. 

This  is  in  response  to  the  prisoners'  complaint  that  the  Board 
gives  no  reason  for  its  refusal  of  parole. 

Let  me  say  that  this  code  draws  consideration  in  part  from  the 
American  Law  Institute's  model  criminal  code.  Most  of  this  is  the 
exact  wording  of  a  model  penal  code,  as  you  know,  proposed  by  pres- 
tigious groups  of  members  of  the  American  Law  Institute,  and  has 
been  approved  by  them  and  this,  of  course,  would  answer  the  prison- 
ers' complaints  that  he  has  no  reason  for  his  refusal  of  parole. 

The  code  also  provides  that  a  prisoner  who  has  served  longer  than 
5  years  shall,  and  again  I  repeat  the  word,  shall,  be  released  on  parole 
unless  there  is  high  likelihood  he  would  engage  in  criminal  conduct. 
All  of  this  is  based  on  what  his  continued  imprisonment  over  a  long 
period  of  time  is.  I  doubt  that  it  is  necessary,  in  view  of  the  fact  that 
the  Board  should  show  affirmative  reasons  for  denial,  and  in  view 
of  other  provisions  incorporated  later  in  the  proposed  procedure. 

The  other  provisions  of  the  revised  code  relating  to  parole  condi- 
tions, revocation  and  duration  of  parole  are  not  substantially  different 
in  intent  and  thrust  from  H.R.  13118. 

The  reAdsed  code,  however,  does  not  provide  that  good  time  credits 
will  be  awarded  parolees  as  does  H.R.  13118,  but  that  is  of  doubtful 
value  if,  as  the  code  provides,  the  Board  may  discharge  a  parolee  at 
any  time.  What  I  am  seeking  to  suggest  to  the  committee  is  that  the 
bill  be  simplified  in  this  form  from  the  one  you  have.  There  are  one 
or  two  other  provisions  in  H.R.  13118  not  included  in  the  code  but 
they  are  either  of  minor  importance  or  so  controversial  that  they 
could  be  passed  over  rather  than  run  the  risk  of  forfeiting  the  support 
of  the  revision  committee.  I  will  discuss  some  of  these  later  on,  if  you 
care  to  have  me  do  so. 

How  do  we  go  about  doing  this,  carrying  out  this  principle  ?  First, 
we  have  to  reorganize  the  Board.  I  think  the  Board  should  be  ex- 
panded to  12  full  time  members  and  also  include  the  Director  of  the 
Bureau  of  Prisons  or  his  alternate  as  an  ex  officio  voting  member  on 
all  matters  relating  to  Board  policy,  hearing  and  revocation  proce- 
dures, and  have  the  right  to  make  specific  recommendations  as  to 
grant  or  revocation  of  parole. 
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The  Board  members  would  be  appointed  by  the  President  from  a 
slate  of  not  more  than  five  candidates  selected  by  a  panel  of  five  per- 
sons :  one  to  be  appointed  by  the  Attorney  General ;  one  by  the  Direc- 
tor of  Prisons ;  one  by  the  Director  of  the  Federal  Judicial  Center ;  one 
to  be  appointed  by  tiie  Director  of  the  Administrative  Office  for  the 
U.S.  Courts,  and  one  by  the  Chairman  of  the  Civil  Service  Commis- 
sion. The  makeup  of  the  Board  can  be  altered  in  any  way  the  Congress 
would  prefer.  Though  that  is  my  motion,  if  such  an  examining  panel 
of  the  State,  should  be  made  up  by  any  other  group  of  individuals,  it 
would  be  entirely  satisfactory  to  me,  so  long  as  they  were  not  all  ap- 
pointed by  the  sanxe  individual.  I  wouldn't  like  to  see  all  five  appointed 
by  the  Attorney  General  or  somebody  else. 

In  the  event  the  President  makes  no  selection  within  90  days  then 
the  senior  chief  circuit  judge  of  the  U.S.  courts  would  make  the 
selection. 

The  terms  of  office  would  be  6  years  or  whatever  longer  term  the  com- 
mittee favors.  A  Chairman  would  be  designated  by  the  Board  and  serve 
for  2  years  or  until  his  term  of  office  expires.  The  Board  would  be  em- 
powered by  regulation  to  organize  itself  into  regional  bodies,  promul- 
gate rules  of  procedure,  provide  for  hearing  eligible  parole  applicants 
liy  an  examiner  except  as  to  pi'iscners  serving  more  than  5  years  who 
have  once  been  denied  parole.  In  such  cases  at  least  two  members  per- 
sonally must  hear  the  applicant  and  file  a  formal  opinion  for  circula- 
tion to  all  members  if  parole  is  denied.  The  full  Board  would  by  ma- 
jority vote  uphold  or  revise  the  decision  of  the  hearing  panel. 

The  purpose  of  this  is  to  provide  what  amounts  to  an  appeal  proce- 
dure for  all  prisoners  serving  sentences  that  expire  within  15  years  as 
well,  of  course,  at  a  later  date  of  those  serving  longer  terms.  That  is  to 
say,  you  will  become  eligible  for  parole  at  the  end  of  5  years  as  well  as 
at  a  later  date,  if  they  have  a  longer  term. 

It  also  would  require  a  personal  hearing  by  at  least  two  Board  mem- 
bers of  the  more  serious  cases  when  parole  has  once  been  denied  follo^y- 
ing  a  hearing  by  an  examiner.  My  review  of  the  statistics  indicates  this 
would  not  impose  an  undue  burden  upon  the  Board  if  they  organized 
themselves  into  four  regional  groups,  as  they  could  do. 

The  Board  could  by  regulation  or  majority  vote  require  that  certain 
cases  of  widespread  interest  or  important  law  enforcement  matters  be 
submitted  for  approval  by  the  full  Board.  What  I  am  saying  is  there 
are  interests  or  certain  cases  of  such  widespread  importance  and  such 
high  publicity  value,  that  the  full  Board  would  want  to  pass  on  them, 
even  if  he  has  a  short  sentence,  but  that  could  very  readily  be  done  by 
regulation. 

The  manner  in  which  parole  revocation  hearings  should  be  held  and 
the  question  of  whether  and  to  what  extent  these  should  be  adversary 
proceedings  I  would  leave  to  the  decision  of  the  courts.  There  are  sev- 
eral such  cases  pending,  one  of  which  is  now  in  the  Supreme  Court.  I 
am  a  member  on  an  amicus  brief,  and  I  will  file  that  here  with  the  com- 
mittee if  they  care  to  have  me  do  so.  I  pay.  let's  leave  this  matter  to  the 
courts  rather  than  get  into  it  and  handle  it  by  law  and  perhaps  po-  re- 
strict it  that  it  becomes  such  a  burden  that  the  Board  couldn't  possibly 
carry  it  out. 

I  do  not  favor,  myself,  full  adversary^  proceedings  in  a  parole  rev- 
ocation hearing.  I  do  favor  that  he  may  be  represented  by  counsel, 
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he  may  be  permitted  to  bring  in  witnesses,  but  I  don't  favor  making 
it  into  a  completely  legal  proceedings  with  rules  of  evidence  and  all 
of  the  various  paraphernalia  connected  with  a  court  proceeding. 

Nor  do  I  see  the  need  to  burden  the  bill  with  a  recitation  of  the 
kind  of  information  the  Board  must  consider.  The  provision  that  the 
Board  must  make  certain  findings  when  it  denies  parole  and  the  re- 
quirement that  de<?isions  to  deny  long  termers  parole  can  in  effect  be 
appealed  to  the  full  Board  will  require  that  an  opinion  buttressed  by 
necessary  facts  and  information  be  filed  in  important  or  difficult  cases. 

Should  the  committee  think  well  of  the  approach  I  have  suggested, 
we  could  consider  later  certain  other  problems  relating,  for  instance, 
to  making  prisoners  now  ineligible  for  parole  or  serving  mandatory 
sentences  eligible  for  parole  at  one-third  the  maximum  on,  say,  a  two- 
thirds  affirmative  vote  of  the  full  Board.  Those  mandatory  sentences 
are  frequently  given  by  judges  very  reluctantly.  Prosecuting  attorneys 
try  to  circumvent  them  by  plea-bargaining  sessions,  so  I  say,  we  can 
overcome  that,  and  still  preserve  their  thrust,  if  we  could  permit  the 
Board,  by  some  kind  of  a  vote,  I  suggest  a  two-thirds  vote  of  the  Board, 
to  grant  parole  notwithstanding  the  fact  the  prisoner  was  serving  a 
mandatory  maximum.  As  I  say,  you  would  thus  be  able  to  reach  these 
long  mandatory  sentences  or  where  attitudes  on  marihuana  and  nar- 
cotics, for  instance,  are  changing.  We  want  to  free  changing  concepts 
of  law  enforcement. 

Also  the  Board  could  reach  such  cases  as  armed  robbery  of  post 
officers,  carrying  a  mandatory  sentence  of  25  years,  while  armed  robbery 
of  a  bank  carries  no  mandatory  minimum  and  many  are  eligible  for 
parole  at  any  time.  Disparity  and  inconsistency  in  sentencing,  as  you 
know,  is  one  of  the  baiiling  problems  of  law  enforcement  and  equal 
justice.  The  Board  has  an  important  role  to  play  in  this  area  and 
its  hands  should  not  be  tied  by  past  attitudes  and  statutes  enacted 
in  crisis  situations. 

The  committee  can  also  consider  the  many  valuable  suggestions 
about  establishing  or  reestablishing  an  Advisory  Federal  Corrections 
Council,  providing  an  ongoing  research  program  in  corrections,  pro- 
bation and  parole,  the  establishment  of  diagnostic  clinics  to  serve  par- 
ticularly the  Parole  Board,  the  use  of  paraprofessionals,  volunteers  and 
ex-offenders  as  parole  aids,  expungement  of  criminal  records  for  pris- 
oners Vv'ho  succeed  on  parole,  and  proposals  to  integrate  more  effec- 
tively all  of  the  components  of  the  Federal  system  of  criminal  justice. 

May  I  in  conclusion  reiterate  my  expressions  of  high  regard  and 
admiration  for  the  constructive  work  your  committee  is  doing,  for 
avoiding  rhetoric  and  simplistic  approaches  to  the  solution  of  the 
complex  problem  of  criminal  justice  and  upholding  steadfastly  our 
basic  value  concepts  concerning  due  process,  adequate  procedural  safe- 
guards and  a  continuing  belief  in  the  dignity  cf  every  human 
personality^ 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Bennett,  for  your  most  useful 
statement. 

One  of  your  key  suggestions,  apart  from  adoption  of  the  provisions 
proposed  by  the  National  Commission  on  Keform  of  the  Federal 
Criminal  Laws,  is  that  the  Board  be  reorganized  ? 

Mr.  Bennett.  Yes,  sir. 
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Mr.  Kastenmeier.  And  I  am  wondering  precisely  why  it  should  be 
reorganized,  other  than  to  increase  the  personnel  ?  Why  else  should  it 
be  reorganized  ? 

Mr.  Bennett.  Mr.  Chairman,  as  it  is  now,  the  Board  conceives  of 
itself  primarily  as  an  appeals  body.  It  doesn't  get  out  and  hear  the 
prisoner  himself,  learn  to  know  what  his  problems  are,  and  learn  to 
know  what  his  prospects  are.  They  consider  themselves  an  appeals 
body  largely  because  they  say  the  workload  would  be  too  great  were 
they  to  hold  hearings  personally  by  members  of  the  Board,  and  I  think 
that  there  are  useful  proposals  to  reorganize  it  and  give  them,  in 
effect,  the  ability  to  organize  themselves  into  regional  groups.  This 
will  gelt  them  closer  to  the  problem,  get  them  out  there  where  they  can 
see  somone,  get  the  views  and  attitudes  of  the  institutional  people. 
Moreover,  the  Board  is  not  now  able  to  make  its  decisions  in  a  timely 
manner.  One  of  the  key  reasons  for  unrest  in  the  Federal  institutions  is 
the  fact  they  don't  make  a  decision  on  parole  until  a  very  considerable 
time  has  elapsed.  This  suggestion  of  mine,  I  think,  would  overcome 
most  of  those  dijQEiculties. 

Mr.  Kastenmeier.  Could  we  not  require  that  they  give  their  deter- 
mination forthwith,  as  I  think  we  do  under  the  bill  ? 

Mr.  Bennett.  Yes,  I  know,  Mr.  Chairman,  but  most  of  these  statutes 
relating,  for  instance,  to  speedy  trials,  are  circumvented  and  they  find 
many  ways  around  it,  you  know.  Merely  reciting  that  as  a  duty  in  the 
bill  is  not  going  to  solve  the  problem  of  delay,  I  am  afraid. 

Mr.  Kastenmeiek.  Under  the  bill,  the  prisoner  is  to  be  notified  not 
later  than  14  days  after  the  hearing  by  the  Board  of  the  determina- 
tion. You  don't  think  that  is  feasible  ? 

Mr.  Bennett.  I  don't  think  that  is  possible  because  one  of  the 
things  the  Board  has  to  do  before  it  can  or  will  approve  parole,  it  has 
to  know  whether  his  parole  plan,  the  plan  he  submits  to  the  Board,  is  a 
viable  and  correct  plan,  and  they  have  got  to  check  that  back  with  the 
probation  officer  in  the  local  community  where  he  is  going  to  go,  and 
with  the  present  load  on  the  j)robation  officers,  it  is  impossible  It  takes 
60  to  90  days,  now,  in  the  city  of  Chicago,  for  a  man  convicted  but 
before  he  is  sentenced — after  he  is  convictced,  or  pleaded — it  takes  60  or 
90  days  now,  while  he  has  to  lie  in  jail  for  the  probation  officer  to  go 
out  and  get  the  material  needed  for  the  presentence  report,  and  that 
exists  elsewhere,  also. 

Mr.  Kastenmeier.  Then  they  could  have  a  parole  hearing,. and  then 
a  determination  made  at  a  later  date,  and  then  certain  requirements 
met  by  the  Board  following  the  determination — ^that  is,  notification  ? 

Mr.  Bennett.  You  mean,  they  could  make  a  tentative  approval  or 
disapproval.  Is  that  it  ? 

Mr.  Kastenmeier.  Yes ;  but  what  you  are  really  suggesting  is  that 
they  can't  really  make  a  determination  at  the  hearings  and  that  they 
don't,  as  a  matter  of  fact  ? 

Mr.  Bennett.  There  are  certain  cases  where  parole  is  going  to  be 
granted  on  the  record,  where  actually  no  hearing  is  required,  in  a  cer- 
tain percentage  of  cases,  15  or  20  percent,  perhaps,  where  the  sentence 
and  other  things  make  it  obvious  the  fellow  merits  parole.  In  such  cases 
they  don't  need  anything  more,  they  can  handle  it  on  the  record,  but  as 
far  as  the  difficult,  longer  term  cases,  they  have  got  to  have  a  little  more 
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time  to  consider  it,  particularly  if  it  is  a  difficult  case  where  we  have 
got  to  have  the  views  of  the  majority  of  the  Board. 

Mr.  Kastenmeier.  One  of  the  two  major  grievances  at  Lewisburg 
during  the  recent  work  stoppage  there,  was  the  parole  system.  Isn't 
this  sort  of  grievance  common  throughout  all  prisons  ? 

Mr.  Bennett.  Yes,  indeed. 

Mr.  Kastenmeier.  What  impact  does  parole  have  on  prison  admin- 
istration from  the  administrator's  eyes  ? 

Mr.  Bennett.  Tremendous. 

Mr.  Kastenmeier.  What  can  be  done  to  improve  it  ? 

Mr.  Bennett.  Tremendous  impact,  overwhelming  impact.  I  see  this 
on  the  grievance  committee  I  serve  on.  Many  of  these  inmates  will  come 
in  and  their  basic  complaint  is  they  want  us,  as  a  grievance  commis- 
sion, to  overrule  the  parole  board  with  respect  to  the  granting  of 
parole.  That  is  why  I  suggest  that  the  Director  of  the  Prison  Bureau 
be  ex  officio  a  member  of  the  Board  or  his  alternate,  and  tliat,  you  see, 
would  clue  the  Prison  Bureau  into  the  process  through  the  ability  to 
provide  for  alternates  in  the  institution  serving  as  members  of  the 
Board.  You  would  have  them  involved  in  every  decision. 

Oh,  yes,  I  suppose  parole  is  the  overwhelming  consideration  for  every 
prisoner.  They  are  uncertain  how  long  they  will  stay.  They  feel  they 
don't  now  get  anything  but  a  very  perfunctory  hearing,  and  when 
they  are  denied,  they  resort  to  the  only  measure  of  protest  open  to 
them ;  namely,  some  sort  of  a  strike. 

Mr.  Kastenmeier.  Now,  actually,  of  course,  a  prison  administration 
in  the  Federal  system  and  in  other  systems  plays  a  role  in  the  parole 
process.  It  may  give  recommendations  through  its  caseworkers,  correc- 
tion officers,  and  the  like.  What  is  the  relationship,  presently,  or  in  the 
past,  as  you  have  seen  it,  between  prison  administration  and  the  parole 
process?  At  what  points  are  there  differences,  to  the  extent  that  the 
prison  administration's  recommendations  with  respect  to  parole  are  not 
acceded  to  by  the  Board?  Is  there  a  different  point  of  view? 

Mr.  Bennett.  Well,  I  suppose  candor  would  require  m©  to  say,  yes, 
there  is  a  dift'erent  point  of  view  because  the  prison  administration  gets 
well  acquainted  with  the  individual,  knows  him  as  a  personality,  knows 
the  extent  to  which  he  has  met  the  goals  suggested  by  the  institution. 
The  whole  theory  of  the  indeterminate  sentence,  the  idea  that  certain 
goals  can  be  established  for  the  man  when  he  is  in  the  institution  which 
he  must  meet,  goes  out  the  window,  so  to  speak,  if  the  institutional 
people  are  not  able  to  say,  this  man  has  met  his  goals,  and  therefore, 
he  is  eligible  for  release.  At  the  present  time,  the  present  Parole  Board 
considers,  or  at  least  has  before  it,  the  parole  summary  prepared  by 
tlie  institutional  people,  and  hopefully,  they  pay  some  considerable 
attention  to  it.  In  some  cases,  a  recommendation,  an  affirmative  or  neg- 
ative recommendation,  is  made,  but  in  other  cases,  an  affirmative  recom- 
mendation is  not  made.  The  same  as  with  probation  systems.  In  some 
offices,  the  probation  officer  makes  a  categorical  recommendation  as  to 
the  sentence.  In  other  places,  the  judges  prefer  they  not  do  it,  or  they 
are  too  timid  to  do  it,  so  they  make  no  recommendation.  My  feeling  is 
the  institution  not  only  ought  to  make  a  recommendation,  but  they 
ought  to  have  a  vote  in  determining  whether  or  not  the  individual  gets 
parole. 
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Mr.  Kastexmeier.  Referring  to  Lewisburg,  again,  recently  wlien 
our  counsel  visited  Lewisburg,  he  was  told  that  now  the  parole  rate 
was  up  a  little  bit  to  about  10  percent,  but  it  had  been  at  a  previous  low 
of  2  percent.  Must  not  such  a  very  low  percentage  in  terms  of  parole  be 
demoralizing  in  terms  of  the  prison  population  ? 

jMr.  Bennett.  Surely.  Is  that  figure  correct,  2  percent  ? 

Mr.  Kastenmeier.  That  is  what  counsel  reports  to  us.  It  is  up  to  10 
percent  now,  I  understand. 

ISIr.  Eglit.  For  Lewisburg. 

Mr.  I^sten3ieier.  We  are  talking  about  Lewisburg  Penitentiary. 

Mr.  Bennett.  That  is  surprising  to  me.  I  would  like  an  opportu- 
nity to  check  that  figure  a  little.  I  don't  know  what  period  that  would 
be  over. 

Mr.  Biester.  Could  you  give  us  an  idea  of  what  you  would  have 
thought  the  ball  park  figure  would  have  been  ? 

Mr.  Bennett.  Across  the  board  at  Lewisburg — Lewisburg,  of 
course,  is  an  institution  which  receives  the  more  serious  offenders,  and 
you  would  be  relating  it  mostly  to  those  men  that  are  in  the  prison 
under  definite  sentence,  and  not  include  the  camp  offenders,  I  would 
say  it  ought  to  be  40, 50  percent. 

Mr.  K-4.STENMEIER.  I  yield  to  the  gentleman  from  Pennsylvania. 

Mr.  BiESTER.  Thank  you,  Mr.  Chairman. 

I  wonder  if  you  use  the  figure  of  5  years  in  your  statement  as  the 
point  at  which  some  mandatory  parole  Consideration  might  take  place 
as  coming  from  the  Brown  Commission  report,  or  whether  that  is  a 
figure  that  you  also,  personally,  agree  with.  I  wonder  if  maybe  5  years 
is  not  too  long.  r^ 

Mr.  Bennett.  Well,  I  don't  know.  It  is  rather  long  but  on  the  other 
hand  I  am  conservative  in  this  suggestion  if  I  can  use  that  term,  in  this 
regard.  There  wouldn't  be  many  such  cases,  anyway.  There  wouldn't 
be  too  many  such  cases  because  I  suppose  the  average  sentence  at  our 
maximum  custody  institutions  now  probably  is  5  years,  itself.  Very 
few  go  beyond  that. 

Mr.  Biester.  I  was  pleased  to  hear  your  comments  with  respect  to  the 
criteria  which  were  spelled  out  in  4206,  because  I  am  inclined  to  share 
your  concern  that  some  of  these  criteria  might  not  be  fair  to  many 
iimiates,  and  we  have  been  asking  many  witnesses  their  views  with 
respect  to  whether  there  should  be  general  standards  or  specific  stand- 
ards. If  I  understand  you  correctly,  you  feel  that  general  standards  are 
preferable.  Do  you  feel  there  are  any  risks  involved  in  tlie  use  of  gen- 
eral standards  ? 

Mr.  Bennett.  Yes;  there  are.  There  is  a  risk  involved  in  just  coming 
along  and  merely  making  a  check  on  general  critei'ia,  but  most  people 
will  do  that  anyway.  If  you  have  a  pai-ticular  standard  there  is  at  least 
something.  Board  members  are  prone  to  resort  to  generalities  and  gen- 
eralizations when  they  don't  want  to  be  too  specific,  but  if,  in  these 
more  serious  cases,  the  Board  has  to  refer,  or  the  hearing  board,  the 
hearing  people,  have  to  refer  the  case  to  the  full  Board,  then  they  must 
put  into  the  record,  for  the  benefit  of  their  other  members,  specific  rea- 
sons why  they  can't  vote  parole,  for  this,  that,  or  the  other  reason,  and 
they  have  got  to  buttress  it  with  reasons  so  that  this  idea  of  haviiig  a 
sort  of  appeal  on  denials  will  force  the  documentation  of  the  reasons  for 
denial  of  parole. 
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^Ir.  BiESTER.  To  what  extent  do  you  think  coimsel  should  be  involved 
in  the  parole  consirleration  ? 

]Mr.  BEN^^ETT.  In  the  parole  consideration  ? 

Mr.  BiESTER.  Yes. 

Mr.  Bennett.  I  think  he  can  come  in  and  present  his  views  and  help 
the  individual,  particulai'ly  as  to  presenting  his  case  in  the  best  possible 
light.  I  do  not  want  him  to  come  in,  however,  and  retry  the  case.  That 
is  not  the  function  of  the  Parole  Board  and  they  are  not  in  there  to  say 
whether  the  man  is  guilty  or  not  guilty  or  anything  else.  They  are  thei-e 
to  say  whether  he  is  ready  for  parole. 

Mr.  BrESTER.  I  yield  back  to  the  Chair.  I  just  would  like  to  reiterate 
what  the  Chair  has  said — this  member  of  this  subcommittee,  particu- 
larly, appreciates  the  help  you  have  been  to  us  in  the  past  and  today. 

Mr.  Bennett.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Massachusetts. 

Mr.  Drinan.  I  want  to  reiterate  what  my  colleagues  have  said.  We 
have  long  admired  your  tremendous  work  over  the  years  and  we  see  its 
results  in  the  Federal  prisons  we  have  visited.  I  wonder  if  I  could  ac- 
cept your  gracious  invitation  set  forth  on  page  4  of  your  prepared 
statement  to  delineate  why  certain  things  in  the  bill  sponsored  by  cer- 
tain members  of  the  subcommittee  are  so  controversial  they  would  run 
the  risk  of  forfeiting  the  support,  of  the  National  Commission.  One  of 
the  reasons  I  have  declined  to  cosponsor  this  particular  bill  is  that  I 
knew  of  this  model  prepared  by  the  Commission.  The  people  who 
worked  on  it  are  prestigious  in  the  legal  world  and  the  proposed  revi- 
sion of  Federal  criminal  laws  has  very  high  prestige.  You  indicated 
that  the  model  act  would  have  a  good  deal  of  a  chance  of  passing  the 
Congress,  and  then  in  the  middle  of  page  4  you  say  that  the  provisions 
in  H.R.  13118  are  either  of  minor  importance  or  so  controversial  that 
they  should  be  passed  over  rather  than  run  the  risk  of  forfeiting  the 
support  of  the  Reform  Commission. 

Then,  you  kindly  suggest,  "I  will,  if  the  committee  cares  to  have 
me  do  so,  discuss  these  after  I  have  given  you  my  views  on  how  the 
Board  should  be  reorganized." 

I  would  like  to  hear  you  talk  about  what  is  in  this  bill  that  is  so  con- 
troversial it  would  risk  the  support  of  the  Commission. 

Mr.  Bennett.  Father,  the  provision  under  "Time  of  Eligibility  for 
Release  on  Parole,"  it  says  that  the  "Board  shall  release  any  prisoner 
who  has  served  one-half  of  his  sentence  unless  the  Board  determines 
certain  things."  I  do  not  want  to  be  quite  so  positive  about  that  sort 
of  thing. 

Mr.  Drinan.  Wouldn't  that  be  included  in  the  model,  though,  since 
after  1  year  there  is  a  mandatory  review  ? 

Mr.  Bennett.  That  is  right.  It  is  a  review,  only. 

Mr.  Drinan.  All  right,  and  this  goes  beyond  it.  Good. 

Mr.  Bennett.  I  think — well,  as  I  said,  all  of  this  business  about  the 
revocation  hearings  and  the  issuance  of  subpenas  and  so  on,  is  going  to 
bring  about  many  legal  problems,  I  am  afraid.  We  don't  need  it.  We 
can  get  along  with  the  other  things.  Then,  in  this  bill  here  under  sec- 
tion 4204,  there  is  nothing  in  here,  as  in  the  present  law,  to  say  that  the 
prisoner  must  have  a  record  of  good  conduct  before  he  may  be  eligible 
for  parole.  Under  your  bill,  anybody  and  everybody  is  eligible  for 
parole,  which 
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Mr.  Drinan.  There  is  no  requirement  of  good  conduct  ? 

Mr.  Bennett.  That  is  right. 

Mr.  Drinan.  As  you  know,  Mr.  Bennett,  better  than  we  do,  the 
theory  behind  that  is  that  we  have  complaints,  and  they  are  common, 
that  the  people  who  judge  what  is  good  conduct  wind  up  having  tre- 
mendous power,  subject  to  being  abused.  Is  there  anything  else  which, 
in  your  judgment,  is  so  controversial  that  it  jeopardizes  the  bill. 

Mr.  Bennett.  Yes.  The  extent  of  it,  the  size  of  it,  the  granting  of 
parole  good  time,  for  example,  while  the  person  is  out,  that,  I  think, 
would  be  a  controversial  issue.  I  think  you  will  find  that  out  when  you 
hear  the  Parole  Board  on  that  matter.  What  we  have  to  do  is  to  avoid 
setting  up  a  parole  system  that  would  create  situations  where  the 
judges  will  increase  their  initial  sentence  or  increase  the  minimum. 
There  are  judges  that  undertake,  for  one  reason  or  another,  to  frustrate 
the  parole  law  by  increasing  the  sentence  or  sentence  on  other  charges. 
Wlien  you  say,  in  section  4213  about  the  parole  good  time,  which  they 
should  be  allowed,  the  judge  might  say,  "all  right,  if  they  are  going  to 
give  them  all  of  these  privileges  and  so  on,  I  will  up  the  sentence  a 
little."  This  is  the  danger.  One  of  the  things  we  need,  and  I  don't  know 
whether  you  can  write  it  into  the  statute  or  not,  we  need  the  views  of 
the  sentencing  judge  at  the  time  he  sentences.  If  the  judge  would  just 
tell  us  why  he  gave  such  and  such  a  sentence,  it  would  enormously  aid 
our  efforts  to  help  the  man. 

Mr.  BiESTER.  If  the  gentleman  from  Massachusetts  would  yield. 

Mr.  Drinan.  Yes. 

Mr.  BiESTER.  Isn't  that  simply  just  a  matter  of  plea  bargaining  and 
wouldn't  he  then  be  citing  it  as  plea  bargaining  arrived  at  between 
prosecutor  and  defendant. 

Mr.  Bennett.  I  am  not  sure  he  would  be  as  frank  as  that  but  that 
is  what  is  wrong  with  trying  to  arrive  at  the  sentence  on  a  negotiated 
plea.  Sixty  percent  of  the  prisoners  are  there  now  on  a  negotiated 
plea,  and  that  means  at  the  time  the  negotiations  are  completed,  be- 
tween the  defense  counsel  and  prosecutor,  they  don't  know  very  much 
about  the  defendant,  his  needs,  or  his  clangerousness.  They  just  go 
ahead  and  make  the  best  deal  they  can,  and  then  the  Parole  Board  and 
the  other  people  have  to  struggle  with  the  actual  term  later  on. 

Mr.  Drinan.  Mr.  Chairman,  if  I  may  just  suggest  this  to  Mr.  Ben- 
nett. I  am  very  intrigued  by  your  comments.  I  would  like  to  have 
anything  further  you  would  like  to  say  on  that  matter  and  you  could 
submit  it  at  a  later  time.  Anything  further  you  would  want  to  give 
on  this  bill,  I  would  welcome  and  I  know  my  colleagues  would  appre- 
ciate. Thank  you  very  much. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Fish. 

Mr.  Fish.  Mr.  Bennett,  as  we  consider  this  question  of  parole  and 
improving  the  parole  mechanism,  is  it  your  view  that  perhaps  one 
thing  we  should  be  focusing  on  at  the  same  time  is  a  vastly  expanded 
probationary  system  and  perhaps  part  of  this  problem  we  have  of 
parole  is  the  fact  that  a  lot  of  these  people  shouldn't  be  in  prison  to 
begin  with? 

Mr.  Bennett.  Exactly.  I  think  that  is  right.  The  thrust  of  the  report 
of  the  revision  committee  is  that  he  should  be  sent  to  prison  onlv  as 
a  last  resort,  when  everything  else  has  failed,  when  probation  can't  be 
granted,  and  we  should,  I  think,  do  everything  we  can  to  encourage 
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probation.  The  Federal  system  is  doing  pretty  well,  though,  Congress- 
man. Across  the  board,  now,  about  50  percent  of  the  cases  that  come 
before  the  courts  have  now  been  granted  probation.  In  some  cases, 
even  higher.  Take  most  of  New  England — I  don't  know  whether  the 
percentage  of  grants  from  judges  in  New  England  are  so  high  because 
they  were  brought  up  in  accordance  with  the  New  England  code  where 
probation  was  born  or  because  they  are  more  humane  but  whatever  the 
cause  the  percentage  of  probation  runs  very  high  there.  This  is  also 
true  in  the  New  England  State  systems.  The  State  systems  up  there 
grant  a  high  percentage  of  probation  as  contrasted  with  certain  other 
areas  of  the  country  where  it  is  rarely  granted. 

Mr.  Fish.  Do  you  think  this  subcommittee  could  be  of  help  if  this 
is  the  direction  it  is  following,  that  is,  in  encouraging  states  to  pursue 
this  direction  by  funds,  so  that  they  can  have  larger  and  properly 
trained  probation  departments? 

Mr.  Bennett.  Indeed  I  do,  yes,  sir.  The  situation  with  regard  to 
probation  in  some  areas  is  just  unconscionable.  The  whole  corrections 
business,  as  a  matter  of  fact,  is  in  a  state  of  crisis  everywhere,  the  whole 
correctional  system  everywhere,  and  much  of  it  is  due  to  the  lack  of 
funds.  It  is  particularly  true  of  probation.  Certain  areas,  for  instance, 
the  State  of  Arkansas,  have  virtually  no  probation.  I  think  they  have 
two  probation  officers  in  the  whole  State.  There  are  other  States  that 
have  very  few  trained  probation  officers.  In  my  own  State  of  Maryland, 
the  number  of  probation  officers  in  relation  to  the  loads  and  the  work 
they  must  do  is  very  limited.  That  is  because  people  in  some  sections 
have  been  unwilling  to  accept  the  probation  system  as  an  adequate 
answer  to  the  maintenance  of  good  order. 

Mr.  Fish.  Thank  you.  If  I  may  now  turn  to  the  situation  where 
the  Parole  Board  considers  a  parole.  You  mentioned  earlier  you  saw 
no  objection  to  counsel  being  present  at  that  time  so  the  inmate's  case 
can  be  articulated.  Several  inmates  in  the  prisons  we  have  visited 
referred  to  the  ''tyranny  of  the  pencil"  having  replaced  brutality  in 
institutions.  "What  they  were  referring  to  is  their  file.  The  same  file 
upon  which  the  consideration  of  parole  is  based.  The  file  that  contains 
raw  materials,  comments  by  administration  and  professional  officers, 
comments  that  may  be  extremely  harmful.  Would  you  favor,  at  a 
parole  hearing,  that  the  inmate  be  granted  the  right,  he  and  his  counsel, 
to  examine  the  file  kept  on  him  by  the  institution  ? 

Mr.  Bennett.  Well,  I  would  state  that  he  could  examine  the  file, 
^:o  the  same  extent  that  he  and  his  counsel  are  privileged  to  do  at  the 
sentencing  time.  The  defense  attorney  can  examine  it  and  have  access 
to  the  presentence  report  in  the  file  under  certain  restrictions  stipulated 
by  the  judge.  There  are  certain  confidential  matters — take  the  opinion 
of  the  psychiatrist,  for  instance,  which  is  an  opinion  open  to  debate. 
Some  of  the  language  they  use,  some  of  the  suggestions  they  make, 
some  of  the  prognostications  they  make,  some  of  the  things  on  which 
they  base  their  conclusions  might  do  the  prisoner  much  harm.  We  have 
enough  trouble  now  getting  anything  specific  out  of  these  psychiatrists 
and  it  could  be  worse  to  ex))ose  their  entire  thinking  to  counsel.  It 
inight  create  verv  serious  problems,  hamstring  efforts  to  get  all  of  the 
information  tliat  the  parole  officer  needs  on  the  record.  We  have  got 
to  presume  the  Parole  Board  member  knows  what  weight  to  give  to 
these  various  statements  in  the  report  without  debating  it  with  the 
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prisoner.  We  don't  want  anybody  on  this  Parole  Board  that  doesn't 
know  how  to  apj^raise  the  statements  of  a  psychiatrist  or  psychologist. 
He  ought  to  know  how  much  weight  can  be  given  to  certain  types  of 
psychological  examinations.  He  ought  to  know  how  much  weight  can 
be  given  to  statements  made  by  various  law  enforcement  officials  using 
general  language.  Now,  to  have  to  argue  those  things  at  a  parole  hearing 
jn  the  presence  of  the  inmate  might  create  a  great  deal  of  problems 
and  might  handicap  the  individual. 

Mr.  Fish.  Would  you  have  any  suggestions  as  to  how  this  might  be 
overcome?  I  take  it  you  don't  recommend  judicial  review  of  a  parole 
denial  ? 

Mr.  Bennett.  No,  sir ;  I  do  not.  To  get  back  to  this  question,  if  there 
is  anything  in  the  record  that  militates  against  parole,  which  the  pris- 
oner denies,  he  ought  to  have  an  opportunity  to  state  his  denial  and 
the  Board  ought  to  go  into  the  propriety  of  that  charge  or  sitatement, 
whatever  it  is. 

Mr.  Fish.  I  take  it  you  do  feel,  though,  when  parole  is  denied,  that 
there  should  be  reasons  stated  and  spelled  out? 

Mr.  Bennett.  After  once  denied,  yes,  on  the  second  hearing,  second 
go  around. 

Mr.  Fish.  Let's  turn  to  the  parole  revocation  proceedings,  and,  ]Mr. 
Chairman,  at  this  point,  I  believe,  the  witness  said  that  he  is  at  present 
involved  in  a  law  suit  and  has  a  brief  just  on  this  question,  that  lie 
offered  us,  and  I  would  hope,  without  objection,  it  would  be  incor- 
porated in  the  record. 

Mr.  Kas'I'enmeifj?.  Without  objection,  the  committee  can  receive  that 
if  Mr.  Bennett  should  provide  it.  We  can  evaluate  it  for  possible  in- 
clusion into  the  record.  [See  Appendix  16.]  [See,  also.  Appendix  33.J 

Mr.  Fish.  With  regard  to  parole  revocation,  your  advice  to  us  is  to 
leave  this  decision  to  the  court,  which  have  cases  before  them  at 
present.  This  is  a  matter  that  has  come  up  frequently.  We  have  heard 
from  witnesses,  on  the  arbitrariness  of  the  parole  proceedings.  We 
have  heard  from  the  head  of  the  parole  board  from  the  State  of  Cali- 
fornia, that  his  parole  agents  were  too  busy  to  be  present  at  the  parole 
revocation  hearing.  We  are  concerned  with  the  due  process  here,  t\\e 
presence  of  counsel,  the  confrontation  with  either  the  witness  or  the 
written  record  that  caused  this  revocation  and  I  myself  wonder,  at 
this  particular  hearing,  the  parole  revocation  hearing,  do  you  favor, 
at  that  time,  that  the  parolee  confront  the  individual  who  is  testifying 
against  him  and  be  permitted  to  see  the  record  in  full  on  which  the 
revocation  is  based  ? 

Mr.  Bennett.  Yes.  I  would  permit  him  to  do  that  and  I  would  per- 
mit him  to  have  counsel.  The  only  thing  I  think  is  unnecessary  is  all 
of  the  elements  of  an  adversair  proceeding,  with  all  of  the  rules  of 
evidence  and  time  for  service  of  processes,  motions  for  suppression  of 
evidence,  and  all  of  that  sort  of  thing. 

Mr.  Fish.  But  it  would  be  a  confrontation  or  at  least  adversary  in 
the  sense  of  a  confrontation 

Mr.  Bennett.  Yes. 

Mr.  Fish.  How  about  a  judicial  review  of  the  parole  revocation. 
Isn't  this  a  new  incarceration  of  the  individual  ? 

Mr.  Bennett.  Well,  it  is  a  reincarceration.  I  doubt,  however,  if  I 
would  want  to  bring  judicial  review  into  it.  I  don't  see  how  they  could 
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help  in  any  way  in  determining  the  facts.  I  have  great  respect  for  the 
courts  but  they  are  pretty  busy  and  this  is  a  proceeding,  quasi- judicial 
proceeding,  that  ought  to  be  able  to  end  the  matter.  If  they  fail  to 
follow  the  proper  legal  procedure,  then  there  can  be  an  appeal  to  the 
courts,  but  you  can't  appeal  to  the  courts  on  the  basis  of  whether  or  not 
they  were  justified  in  saying  this  person  is  continuing  to  live  in  a  crimi- 
nal pattern,  even  though  he  may  not  have  been  convicted  of  another 
offense.  Most  of  these  cases,  where  the  recommendation  is  involved, 
anyway,  are  open  and  shut  cases  where  the  fellow  is  revoked  because 
he  was  convicted  of  another  offense.  There  are  very  few  withdrawals 
because  the  fellow  is  not  leading  a  lawful  life  in  the  community,  keep- 
ing bad  company,  failing  to  support  his  family,  indulging  in  alcohol, 
very  few  of  these  cases,"in  actual  fact,  where  the  revocation  is  made 
on  those  facts  alone. 

Mr.  Fish.  I  wish  to  join  my  colleagues  in  thanking  you  for  your 
trem.endously  valuable  testimony  this  morning. 

Mr.  Kastenmeier.  I  have  just  one  question,  in  conclusion.  Wliile 
you  suggest  that  the  proposal  of  the  Commission  on  Reform  of  Fed- 
eral Criminal  Laws  might  be  a  good  one  with  modifications,  and  might 
be  acceptable  to  a  number  of  individuals  or  entities,  it  is  the  case  that 
the  U.S.  Board  of  Parole  itself,  at  least  in  an  internal  memorandum  to 
the  Justice  Department  which  analyzes  this  recommendation,  is  es- 
sentially negative  as  to  its  provisions.  I  would  assume  the  Board  will 
oppose  it  here,  as  well  as  perhaps  a  number  of  other  recommendations. 
This  may  be  unfair  to  the  Board  of  Parole  but  I  think  we  have  on  the 
record  its  general  reservations  and  opposition  to  the  provisions  in- 
cluded in  those  recommendations  you  espouse  here  this  morning. 

]\Ir.  Bexnett.  I  think  the  only  way  to  test  that  out  is  to  draft  this 
in  the  form  of  a  bill,  reintroduce"^ it  as  a  clean  bill,  and  ask  the  Depart- 
ment to  say,  "Yes"  or  "No."  Just  ask  them  how  they  feel.  It  woiild  be 
something  of  a  task  to  take  my  suggestions  and  draft  them  in  the 
form  of  a  bill,  but  with  the  able  counsel  you  have,  it  wouldn't  take  too 
long.  Go  ahead  and  submit  it  to  them,  and  say,  "What  do  you  say  on 
this  one?" 

IVIr.  Kastenmeier.  We  will  have  an  opportunity  to  say  that  tomor- 
row morning,  perhaps.  I  want  to  join  my  colleagues  on  the  subcom- 
mittee in  again  expressing  our  appreciation  for  your  services  to  the 
subcommittee. 

This  particular  commission  of  which  you  are  a  member,  the  Mary- 
land Inmate  Grievance  Commission,  is  unique,is  it  not  ? 

Mr.  Bennett.  Yes.  We  are  getting  all  kinds  of  complaints.  You 
wouldn't  believe  what  we  get,  but,  nevertheless,  we  are  there  to  give 
them  an  opportunity  to  ventilate  their  problems  and  grievances. 

Mr.  Kastenmeier.  The  subcommittee  is  now  pleased  to  welcome 
Mr.  Lawrence  M.  Traylor,  who  is  the  U.S.  Pardon  Attorney  for  the 
Justice  Department,  and  who  has  graciously  consented  to  come  here 
this  morning.  One  aspect  of  H.R.  13118,  section  4220,  does  deal  with 
Presidential  commutations,  and  the  question  of  pardon  is  related  to 
parole.  You  are  indeed  welcome.  Mr.  Traylor.  If  you  care  to  introduce 
your  colleague,  you  may  do  so.  You  have  a  short  statement.  You  may 
proceed  as  you  wish. 
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TESTIMONY  OF  LAWRENCE  M.  TRAYLOR,  PARDON  ATTORNEY, 
DEPARTMENT  OF  JUSTICE;  ACCOMPANIED  BY  DAVID  C.  STE- 
PHENSON, DEPUTY  PARDON  ATTORNEY 

Mr.  Traylor.  Thank  yon.  It  is  a  privilege  to  be  here.  I  would  like 
to  introduce  my  colleague,  Mr.  David  C.  Stephenson,  the  Deputy  Par- 
don Attorney,  Department  of  Justice. 

Under  the  Constitution,  the  President  has  the  power  to  grant  re- 
prieves and  pardons  for  Federal  offenses  and  he  looks  to  the  Attorney 
General  for  advice  on  all  matters  concerning  Executive  clemency. 
The  Pardon  Attorney,  as  a  member  of  the  Attorney  General's  staff, 
receives  and  reviews  all  petitions  for  clemency,  initiates  the  necessary 
investigations,  and  prepares  the  Attorney  General's  recommendations 
to  the  President.  It  is  the  responsibility  of  the  Pardon  Attorney  to 
provide  the  President  with  the  best  information  available  on  which 
to  base  a  fair  and  just  decision. 

The  pardoning  power  as  set  forth  in  the  Constitution  (art.  II,  sec. 
2)  is  unlimited  and  unqualified.  It  gives  the  President  discretionary 
authority  to  grant  a  pardon  or  to  deny  a  pardon.  His  authority  ex- 
tends to  all  offenses  against  the  United  States  excepting  only  impeach- 
ment cases,  He  has  no  authority  in  State  cases.  The  exercise  of  the 
authority  is  not  subject  to  review  by  the  courts,  nor  may  it  be  circum- 
scribed by  Congress.  There  is  no  appeal  from  a  clemency  decision. 

The  President  has  not  delegated  the  power  to  any  other  official  or 
agency  though,  as  a  matter  of  practice,  he  relies  on  the  written  advice 
or  the  Attorney  General.  The  single  exception  is  the  modification  of 
prison  sentences  in  military  cases.  In  such  cases  clemency — i.e.,  com- 
mutation of  sentence — is  exercised  by  clemency  boards  within  the  mili- 
tary departments. 

Clemency  takes  four  forms.  Of  lesser  importance  are  reprieves  and 
remissions  of  fines.  Pardon  after  completion  of  sentence  is  the  most 
common  form  of  clemency.  Commutation  or  shortening  of  sentence  is 
a  fonn  of  restricted  pardon.  A  commutation  of  sentence  may  reduce 
the  number  of  years  of  a  sentence  to  permit  a  prisoner  to  be  released 
at  some  future  time  or  to  accelerate  his  eligibility  for  parole.  It  fre- 
quently reduces  a  sentence  to  time  already  served. 

Submission  of  a  completed  application  fonn  is  the  ^nly  formality^ 
required  of  an  applicant  for  clemency.  There  is  no  hearing.  A  peti- 
tioner need  not  be  represented  by  an  attorney  but  may  be  if  he  desires. 

The  ground  on  which  a  pardon  is  usually  granted  is  in  large  measure 
the  demonstrated  good  conduct  of  the  petitioner  for  a  certain  period 
of  time  after  his  release  from  confinement.  Among  the  factors  con- 
sidered are  his  subsequent  arrest  record,  his  financial  responsibility, 
his  family  responsibility  and  his  reputation  in  the  community.  These 
and  other  relevant  considerations  are  carefully  reviewed  to  determine 
whether  the  petitioner  has  become  and  is  likely  to  continue  to  be  a 
good,  responsible,  law-abiding  person. 

All  applicants  for  pardon  must  wait  a  minimum  of  3  years  after  re- 
lease from  prison  and  must  have  completed  service  of  their  sentence 
before  applying  for  a  pardon.  For  those  convicted  of  one  of  the  more 
serious  crimes  such  as  violation  of  narcotic  laws,  income  tax  laws,  per- 
jury or  violation  of  public  trust,  a  waiting  period  of  5  years  is 
required. 
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A  comniutation  of  sentence  is  usually  granted  only  in  cases  in  which 
exceptional  circumstances  are  present,  sudh  as  terminal  illness  or  dis- 
parity of  sentence.  During  the  past  10  fiscal  yeare  an  average  of  fewer 
tlian  36  commutations  a. year  have  been  granted.  Outstanding  conduct 
in  prison  and  evidence  of  rehabilitation  are  important  f  actore  but  com- 
mutations are  rarely  granted  on  such  grounds  alone.  Eligibility  for 
commutation  depends  upon  the  unavailability  of  any  other  form  of 
relief.  All  court  action  must  be  completed.  If  an  imnate  is  eligible  for 
parole  or,  if  he  will  become  eligible  in  the  near  future,  he  usually  is  not 
considered  for  commutation. 

A  pardon  is  a  forgiveness  of  an  offense.  It  does  not  expunge  the 
record  of  conviction  and  does  not  in  itself  restore  civil  rights.  As  a 
general  proposition  it  may  be  said  that  a  j^ardon  by  the  President  re- 
lieves the  recipient  of  legal  disabilities  attached  to  his  conviction  by 
I'eason  of  FederaJl  daw.  Whether  or  not  an  offender  has  lost  any  other 
civil  rights  as  a  consequence  of  a  Federal  conviction  depends  upon  the 
laws  of  the  State  in  which  he  resides  or  attempts  to  exercise  such  rights. 
In  some  instances,  Stat«  authorities  restore  sudh  rights  without  a 
Presidential  pardon. 

In  a  recent  study  based  upon  all  194  persons  who  received  pardons 
in  fiscal  year  1965,  it  was  found  that  only  3  percent  had  been  convicted 
of  subsequent  crimes.  Only  1  percent — two  persons — had  felony  con- 
victions and  2  percent  had  misdemeanor  convictions.  In  an  earlier 
study  based  upon  all  149  persons  who  received  pardons  in  fiscal  year 
1960,  it  was  found  that  none  had  been  convicted  of  subsequent  felonies 
and  less  than  4  percent  had  been  convicted  of  misdemeanors. 

Mr.  Chairman,  that  completes  my  prepared  statement,  and  I  would 
be  pleased  to  answer  any  questions  concerning  the  pardoning  procedure 
that  you  may  have. 

Mr.  Kastenmeier.  Thank  you,  ]Mr.  Traylor,  for  that  concise  and  in- 
formative statement.  You  mentioned  four  devices — one  is  reprieve.  I 
take  it  this  is  related  to  capital  punishment  ?  "Wliat  is  a  reprieve  ? 

Mr.  Traylor.  A  reprieve  is,  in  my  information,  simply  a  delay,  per- 
haps. We  call  it  one  of  the  minor  functions  because  we  have  had  very, 
veiy  few  over  the  past  number  of  years.  We  have  not  used  that  form 
of  clemency. 

Mr.  Kastenmeier.  Commutation  does  not  carry  with  it  a  restoration 
of  any  civil  rights  under  Federal  law,  I  take  it  ? 

Mr.  Traylor.  A  commutation  does  nothing  except  to  either  reduce 
the  sentence  for  immediate  release  or  some  other  release,  so  we  do  call 
the  commutation  a  limited  form  of  pardon  but  it  does  not  restore  any 
civil  rigihts.  It  only  accomplishes  the  one  purpose. 

Mr.  Ivastenmeler.  In  recent  years,  how  many  pardons  have  been 
granted,  say  in  1969, 1970,  or  even  1971  ? 

Mr.  Traylor.  I  have  some  statistics  here  you  might  be  interested  in, 
Mr.  Chairman.  We  have  some  current  figures  for  fiscal  year  1972.  We 
had  235  pardons  granted  last  December  and  we  had  18  commutations. 

In  fiscal  year  1971,  we  had  157  pardons  granted  and  16 
commutations. 

In  fiscal  year  1970,  we  had  82  pardons  granted  and  14  commutations. 

In  fiscal  year  1969,  which  is  a  divided  administration,  we  had  no 
pardons  granted  and  no  commutations  granted.  I  can  go  on  back.  I  do 
have  available  for  the  committee,  if  you  would  like  to  have  it,  these 


368 

statistics  that  go  bacl:  to  President  Roosevelt's  period,  which  coyer 
all  of  the  pardons  2:ranted  and  the  commntations  granted  along  with 
the  numbers  filed  and  the  numbers  denied  for  these  administrations. 

Mr.  Kastenmeier.  I  think  this  would  be  very  useful  for  the  record, 
and,  without  objection,  we  would  receive  such  statistics,  |^See 
Appendix  IT.J 

There  does  appear  to  be  a  question  which  might  be  raised  in  the 
case  of  a  situation  where  a  Parole  Board  has  denied  an  individual  who 
is  eligible  for  parole  on  one  or  more  occasions,  and  then  that  individ- 
ual is  the  beneficiary  of  a  commutation.  There  is  one  well-known  case 
in  which  the  individual  was  denied  three  times  by  the  Board  of  Parole 
and  then  recently  commuted.  It  would  appear,  on  the  surface,  that 
either  the  President  or  the  Parole  Board  is  wrong  in  making  a  judg- 
ment  about  the  matter — tliat  they  cannot  consistently  stand  together. 

Mr.  Traylor.  I  think,  Mr.  Chairman,  we  must  realize  and  recognize 
that  the  Parole  Board  looks  at  certain  areas,  they  have  certain  respon- 
sibilities, before  granting  parole.  The  President  has  other  responsibil- 
ities and  looks  at  other  criteria,  based  upon  the  written  recommenda- 
tion from  the  Attorney  General,  and,  over  the  past  years,  the  President 
has  relied  exclusively  upon  the  recommendation  of  the  Attorney  Gen- 
eral in  o-ranting  any  form  of  clemency. 

Mr.  Kastenmeier.  To  what  extent  would  that  be  based  on  different 
factors?  For  example,  you  do  indicate  that  outstanding  conduct  in 
prison  and  evidence  of  rehabilitation  are  important  factors,  but  that 
commutations  are  rarely  granted  on  such  grounds  alone.  In  what  re- 
spect would  these  criteria  differ  from  those  employed  by  the  Board 
of  Parole? 

Mr.  Traylor.  I  hesitate  to  speak  for  the  Board  of  Parole.  I  am 
familiar  with  their  activities  and  policies  but  not  to  the  extent  I  could 
really  compare  our  procedures  and  our  requirements  versus  theirs.  We 
do  look  at  the  disparity  of  the  sentence ;  we  look  at  manv  factors.  We 
look  at  each  case  on  an  individual  basis,  that  comes  to  us.  I  have  tried  to 
outline  some  of  the  general  areas  of  responsibility,  the  factors  that  we 
consider.  The  main  one,  as  I  have  stated,  is  the  disparity  of  the  sentence. 
We  look  at  the  family  situation ;  we  look  at  many  areas  which  would 
be  difficult  for  me  to  outline  in  specific  points  here  this  morning.  We 
have  a  number  of  terminal  illness  cases.  I  think  the  committee  can  cer- 
tainly understand  the  need  for  that  type  of  clemency  when  a  man  has 
such  a  medical  condition  that  the  doctors  assure  us  he  has  a  verv  short 
period  of  time  to  live.  We,  at  that  time,  do  not  consider  the  other  fac- 
tors in  recommending  clemency,  commutation,  in  this  case. 

Mr.  IvAfaTENMEiKR.  Ycs.  I  Certainly  do  not  mean  to  sugirest  criticism 
of  either  the  Pardon  Office,  the  President,  or  the  Parole  Board  in  this 
connection,  but  it  does  appear  to  be  a  matter  of  two  conflicting  judg- 
ments as  to  disposition  of  a  case,  of  any  case,  because,  actually,  in  efi'ect 
what  the  pardon  attorney  or  the  President  is  deciding  is  that  the 
Pai'ole  Board  is  not  able,  or  for  reasons  of  its  own,  has  not  seen  fit, 
to  grant  parole,  and  so  it  substitutes  its  own  judgment  for  that  of 
the  Parole  Board.  It  is  tliis  question  which  is  of  interest,  particularly  in 
assessincT  the  work  of  the  Parole  Board  itself. 

Mr,  Traylor.  Mr.  Chairman,  I  can  well  recognize  this  problem.  It 
has  come  up  before.  Again,  I  can  only  explain  the  factors  considered 
are  somewhat  different.  The  President  has  to  determine,  and  on  the 
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advice  of  the  Attorney  General,  how  to  apply  his  executive  clemency 
powers,  so,  I  am  sorry,  I  am  not  able  to  really  give  the  different  reason- 
ing between  the  exercise  of  executive  clemency  and  the  exercise  of  the 
Parole  Board. 

Mr.  Kastenmeier.  I  am  interested,  of  course,  from  a  historical  point 
of  view,  because  this  disparity  would  be  true  presently  and  in  the 
past,  and  would  be  true  in  most,  if  not  all,  State  systems  where  State 
sentences  may  be  the  subject  of  executive  clemency  from  a  Governor. 
So,  really,  this  is  not  a  new  question,  I  am  sure,  but  one,  nonetheless, 
which  is  interesting  to  us. 

I  would  like  to  yield  to  the  gentleman  from  Massachusetts. 

Mr.  Drixan.  I  would  like  to  thank  you  for  your  interesting  pre- 
sentation and  I  have  some  questions  centered  on  the  same  point  raised 
by  Mr.  Kastenmeier  in  the  one  case  he  referred  to.  I  have  talked  to 
man}^  people  in  prison  on  our  tours,  and  this,  obviously,  is  a  case  that 
has  eroded,  frankly,  the  morale  in  a  very  serious  way.  The  Attorney 
General  makes  no  public  recommendation :  his  recommendation  to  the 
President  for  commutation  is  not  a  public  document.  Isn't  that  right  ? 

Mr.  Traylor.  In  all  cases.  Father,  the  recommendation  to  the  Presi- 
dent, by  the  Attorney  General,  is  private,  and  is  not  made  public. 

]\Ir.  Drixax.  That  'makes  it  worse.  Furthermore,  as  was  pointed  out, 
you  say  here  that  if  the  inmate  is  eligible  for  parole,  or  even  if  he 
would  become  eligible  in  the  near  future,  he  usually  is  not  considered 
for  commutation.  In  the  case  we  are  talking  about,  the  two  things  you 
mentioned  here — terminal  illness  or  disparity  of  sentence — were  not, 
in  fact,  involved.  In  any  event,  I  think  the  basic  issue  is  a  disparity 
in  disposition  here.  That,  in  my  judgment,  is  a  very  serious  thing  for 
prison  morale,  and  it  also  erodes  the  credibility  of  law  enforcement 
officials  or  correction  officials. 

In  this  connection,  could  you  help  the  subcommittee  and  say  wheth- 
er you  feel  the  President  could  help  the  situation  by  exercising  this 
inherent  constitutional  power  on  a  broader  basis.  In  your  judgment, 
do  you  feel  that  correctional  institutions  and  the  whole  morale  prob- 
leni  could,  in  fact,  be  improved  if  the  President  exercised  in  more  cases 
his  authority  to  pardon  or  commute  ? 

Mr.  Traylor.  I  must  first  preface  any  statement  I  would  make  here, 
that  any  opinion  I  would  give  would  be  my  own.  and  not  be  that  of  the 
Attorney  General  or  the  administration.  I  have  taken  a  position  that 
a  pardon  should  be  looked  upon  as  the  final  step  of  rehabilitation,  and 
in  that  light,  should  be  considered  as  a  positive  step  to  help  in  the  re- 
habilitation of  all  offenders.  As  far  as  the  President  expanding  the  use 
of  his  power,  this  is  strictly  within  his  own  sole  discretion,  based  upon 
the  recommendation  from'^the  Attorney  General,  and  I  think  that  the 
figures  I  will  leave  here  with  the  committee  will  show  that  over  a  num- 
ber of  years,  the  different  Presidents  have  followed  about  the  same 
pattern'  of  exercising  executive  clemency,  so  whether  that  would  in- 
fluence a  future  President  or  not,  I  cannot  say,  but  certainly  this  has 
been  the  pattern  and  I  feel  that  perhaps  an  expansion  of  this  power 
would  be  helpful  in  many  of  the  problems  that  the  correctional  institu- 
tions are  facing todav. 

Mr.  Drtnax.  Thank  you  for  that  answer.  I  asked  it  because  a  pris- 
oner said  to  me  recently,  and  this  was  concurred  in  by  a  group  of 
inmates,  that  this  type  of  clemency  or  commutation  is  available  at  the 
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Federal  level  only  to  those  who  had  money  or  political  influence.  That 
has  prompted  me  to  ask  the  question  whether  it  should  be  exercised  for 
the  poor  and  the  obscure  and  the  invisible. 

Mr.  Traylor.  If  I  may  comment  on  that,  I  think  the  problem  we  have 
is  the  visibility  of  one  or  two  cases  that  perhaps  may  come  out,  but  I 
think  our  office,  certainly  I  make  every  effort  to  handle  each  applica- 
tion— whether  it  be  for  pardon  or  commutation — on  an  individual 
basis.  We  do  not  require  that  they  have  attorneys — we  do  not  require 
that  they  have  influence,  that  they  have  any  other  assistance  such  as 
you  refer  to,  so  I  feel  that  it  is  misleading  to  say,  certainly  on  the  Fed- 
eral level,  that  a  man  must  have  power  and  money  before  he  can  receive 
executive  clemency,  because,  in  my  opinion,  this  is  certainly  not  the 
case. 

Mr.  Drinan.  At  least,  the  impression  remains  that  that  is,  in  fact, 
the  situation — at  least  among  the  prisoners.  They  don't  know  how  to  go 
about  it.  They  read  in  the  papers  that  somebody  gets  a  commutation 
and  they  don't  know  anything  about  how  that  happens.  And  rightly  or 
wrongly — I  am  sure  that  what  you  say  is  correct — the  fact  of  the  mat- 
ter is  that  among  the  people  in  prison,  at  least  the  many  I  have  spoken 
to,  they  have  a  negative  view  towards  this  power  of  the  President. 

Mr.  Traylor.  We  find  that  the  caseworkers  in  the  Federal  institu- 
tions are  aware  of  the  clemency  procedures,  and  we  try  to  help  them 
whenever  we  can  concerning  any  problems  or  questions. 

Mr.  Drixan.  How  many  applications  do  you  get  each  year?  A  lot  of 
people  apply  for  habeas,  but  how  many  apply  for  this? 

Mr.  Traylor.  We  also  have  these  statistics,  which  I  will  submit. 
[See  Appendix  17.3 

Mr.  Kastenmeier.  We  would  like  a  representative  year  or  two,  that 
is,  the  number  of  applications  and  the  number  of  commutations 
granted. 

Mr.  Traylor.  Perhaps  I  could  give  you  the  statistics  for  fiscal  year 
1971.  We  had  157  pardons  granted  and  16  commutations,  so  this  will 
show  that  out  of  the  188  commutation  petitions  filed,  we  had  16 
granted.  Now,  let  me  inject  here  that  we  do  have  some  cases  carried 
over  from  year  to  year,  so  there  might  be  a  difference  here  of  one  or 
two  cases,  because  of  that. 

In  1970,  again  fiscal  year  1970,  we  had  337  pardon  applications  filed. 
We  had  122  commutation  petitions  filed.  We  had  82  pardons  granted 
and  14  commutations  granted,  so  that  would  be  14  out  of  122  that  filed. 

Now,  I  think  that  1969  is  really  not  a  representative  year  because 
of  the  fact  that  it  was  a  split  administration  so,  with  your  permission, 
Mr.  Chairman,  I  will  give  you  1968. 

In  fiscal  year  1968,  we  had  409  pardon  applications  filed.  We  had 
340  commutation  applications  filed.  In  the  same  fiscal  year  1968,  we 
had  13  pardons  granted  and  three  commutations  granted,  three  out  of 
340.  I  could  go  back  but  I  think,  perhaps,  that  gives  you  a  representa- 
tive figure.  Now,  I  think  we  must  recognize,  and  I  can  only  reiterate, 
that  the  executive  clemency  must  be  considered  as  an  extraordinary 
legal  remedy  and  that  is  certainly  the  way  it  has  been  handled  and 
looked  at  in  the  past  years,  and  we  try  to  be  available  to  consider  the 
extraordinary  problems  that  come  up  and  we  hope  that  we  are 
responsive. 
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Mr.  Drinan.  Well,  Mr.  Traylor,  of  all  of  those  applications,  how 
many  of  them  are  from  inmates?  I  imagine  that  the  vast  majority  are 
for  a  pardon  after  the  completion  of  sentence.  Is  that  right?  How 
many  actual  inmates  know  enough  about  this,  and,  frankly,  in  all 
candor,  I  am  thinking  about  this  almost  for  the  first  time,  and  I  have 
been  involved  in  prisons  for  years — how  many  actual  inmates  of  the 
21,000  in  Federal  prisons  ever  think  of  writing  to  you  for  a  commuta- 
tion or  pardon  or  whatever  they  can  get  ? 

Mr.  Traylor.  The  figures  that  I  have  given  here,  under  commuta- 
tion, of  course  are  all  from  inmates.  Only  the  inmate  would  be  in- 
terested in  a  commutation.  We  do  have  many  letters  of  inquiry  from 
the  institutions,  from  the  inmates  themselves,  who  ask  us  to  review 
the  case,  so  that  I  cannot  tell  you  here  this  morning  that  this  figure 
of  the  number  of  commutations  filed  accurately  reflects  the  number  of 
inmates  that  have  made  inquiry  because  we  will  look  into  the  case,  we 
will  review  the  prison  file,  and  depending  upon  what  we  find  and  what 
we  think  the  current  situation  and  climate  is,  we  will  so  advise  the  in- 
mate and  many  times,  after  being  so  advised  by  our  office,  they  will  not 
file  a  formal  application  with  us,  so  only  the  formal  applications  are 
reflected  in  the  numbers  that  I  have  been  giving  you  this  morning. 

Mr.  Drinan.  How  many  "informal  people"  applied  that  you  just 
kill  in  the  first  place?  You  are  the  judge  and  jury,  and  write  back  and 
say,  "Forget  it." 

Mr.  Traylor.  I  don't  have  those. 

Mr.  Drinan.  That  is  the  most  important  thing  here.  These  people 
in  Federal  prisons  are  filing  habeas  corpus  writs,  anything,  to  get 
out  for  a  retrial  or  anything,  and  they  don't  know  about  this  thing. 
I  want  to  know  how  many  of  them  know  about  it  and  write  in  in  this 
infoiTnal  way.  It  seems  to  me  that  is  much  more  important  than  the 
formal  application.  It  is  only  the  educated  and  so])histicated  that 
write  a  formal  application,  it  seems  to  me.  I  would  be  interested  in 
knowing  how  many  you  get  from  the  21,000? 

Mr.  Traylor.  I  would  say  up  to  500  or  more  each  year — the  letter 
applications,  not  the  formal  applications. 

Mr.  Drinan.  Well,  it  seems  to  me  a  letter  is  an  application — you 
can't  say  it  is  formal  or  informal.  You  said  that  no  formal  application 
is  required.  Who  checks  out  all  of  this,  their  background,  before 
you ■ 

Mr.  Traylor.  We  have  a  procedure  within  the  office  of  the  pardon 
attorney  to  review  the  prison  files  and  our  judgment  on  those  grounds 
is  based  upon  the  information  in  the  files. 

Mr.  Drinan.  I  suppose  Mr.  Hoffa  was  discouraged,  after  the  first 
application,  and  he  kept  applying  or  something,  and  his  case  got  to 
the  Attorney  General.  I  am  not  faulting  your  office,  but  I  think  this  is 
the  main  thing — how  does  an  application  get  beyond  your  desk? 

Mr.  Traylor.  All  of  the  formal  applications,  the  petitions  them- 
selves, go  forward  to  the  Attorney  General,  and  then  the  W^iite 
House.  Our  office  does  not  deny  the  applications. 

Mr.  Drinan.  Just  the  hundreds  of  letters  you  get  that  you  say  are 
not  applications,  but  in  fact  are  applications. 

Mr.  Traylor.  They  ask  us  to  review  the  case. 

Mr.  Drinan.  Just  like  an  application,  and  tell  you  everything  that 
B,n  application  would  tell  you? 
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Mr.  Tratlor.  Not  necessarily. 

Mr.  Drinan.  There  is  no  form  they  fill  out  as  an  application? 

Mr.  Traylor.  A  form  is  available  to  all  of  the  inmates 

Mr.  Drinan.  Why  don't  thev  file  that  ?  I  am  going  to  tell  all  of  the 
inmates,  "Get  an  application  form,  don't  send  a  letter,  they  brush  off 
the  letters."  We  will  tell  them  to  get  printed  applications,  and  ]iot 
write  letters. 

Mr.  Traylor.  They  are  available  through  the  caseworker. 

Mr.  Drinan.  Not  too  many  people  have  heard  of  the  form.  If  the 
application  is  available,  why  do  they  wr-ite  letters? 

Mr.  Trayt.or.  I  cannot  answer  that. 

Mr.  Drinan.  You  have  to  answer  that.  I  don't  understand  how  it 
operates  and  they  indicated  to  me  they  don't  understand.  How  do  they 
apply,  who  does  that?  The  system  is  in  disrepute  after  this  last  case, 
and  for  other  reasons  through  the  years,  and  it  is  news  to  me  that 
there  are  letters  and  there  are  applications.  ^Yhy  don't  you,  when 
you  get  a  letter,  write  back  and  say,  "Fill  out  the  application?" 

Mr.  Traylor.  We  advise  them  they  can  file,  they  have  the  right  to 
file  a  formal  application,  a  petition. 

Mr.  Drinan.  The  letter  is  quite  discouraging,  I  imagine,  because 
they  never  file? 

Mr.  Traylor.  After  we  review  the  case  and  give  that  opinion,  yes, 
sir. 

Mr.  Stephenson.  You  mention  you  tliink  only  the  sophisticated  and 
educated  file  formally.  I  don't  have  any  statistics  on  this  but  my  ob- 
servation is  a  great  many,  a  large  percentage  of  them  are  filed  by  il- 
literate persons  or  obviously  unsophisticated  persons,  and  if  necessary, 
they  can  get  assistance  at  the  institution  in  filling  out  these  forms. 

Mr.  Drinan.  Why  do  so  few  fill  out  the  forms'?  Only  188  in  1  year ! 
You  are  telling  me  loads  of  people  write  you  letters — at  least  500  a 
year — so  including  this  188,  let's  say  a  thousand  people  have  heard 
about  this  and  contact  your  office.  It  seems  to  me  there  is  unequal 
justice — the  people  who  write  and  don't  fill  out  the  form  don't  even 
become  a  statistic.  I  think  I  see  the  picture,  but  I  am  not  satisfied  with 
the  administration  of  your  office  and  I  have  to  frankly  concur  with 
the  inmates  that  they  don't  know  about  this.  They  just  want  to  know 
how  thev  get  them. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania. 

Mr.  Biester.  I  wonder  if  we  might  go  back  to  those  figures  you 
v/ere  speaking  to  us  about — the  applications  and  the  commutations  for 
fiscal  year  1968.  What  are  those  figures  ? 

Mr.  Traylor.  In  fiscal  year  1968,  three  commutations  were  granted. 

Mr.  Biester.  In  fiscal  1967,  what  was  the  figure  ? 

Mr.  Traylor.  Twenty-three. 

Mr.  Biester.  Fiscal  year  1966  ? 

Mr.  Traylor.  Eighty-one. 

Mr.  Biester.  So  it  varies,  I  take  it.  dramatically,  depending  upon 
the  situation  at  the  time  the  applications  are  filed  ? 

Mr.  Traylor.  Yes,  that  would  certainly  be  a  factor. 

Mr.  Biester.  I  haA^e  been  trying,  while  listening  here,  to  conceptu- 
alize the  problem  and  maybe  that  is  a  mistake  to  try  and  do,  because  I 
think  we  are  inclined  to  over-conceptualize  m.any  things,  but  what  we 
are  dealing  with  here,  is  a  distinction  between  parole  and  pardon,  and 
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commutation  which  is  similar  to  the  distinction  between  common  law, 
statutory  law  and  the  law  of  equity  courts.  There  are  a  bundle  of  rules 
for  relief  through  the  regular  process  of  the  common  law,  but  not  the 
same  set  of  strict  rules  and  standards  which  are  applicable  to  the 
statutory  relief,  whereas  equity  is  traditionally  more  a  matter  of  grace. 
Am  I  in,  at  least,  the  right  ball  park  in  terms  of  this  conception  of 
the  two  remedies  ? 

Mr.  Traylor.  I  would  have  to  say,  Congressman,  that  perhaps  you 
are  in  the  right  ball^park,  but  many  of  these  conceptions  that  we  are 
speaking  of  will  depend  upon  the  individual  approach  of  the  Attorney 
General  and  the  President,  so  that  you  can  see,  from  the  statistics 
that  I  have  given  you  here,  that  perhaps  the  Attorney  General  in  of- 
fice at  the  time  might  have  had  certain  conceptions  as  did  the  President 
in  office  at  the  time,  so  that  it  is  most  difficult  for  me  to  give  you 
any  overall  concept  that  would  apply  to  executive  clemency  because 
it  can  be  almost  as  different  from  one  administration  to  the  other  as. 
can  be. 

iMr.  BiESTER.  Therefore,  when  you  get  an  inquiry  from  an  inmate, 
do  you  regard  it  as  unfair  to  tease  him  into  believing  that  there  is  a 
hope  when,  in  fact,  you  don't  see  a  hope  for  either  the  Attorney 
General  or  that  particular  President,  of  offering  relief  for  a  case  that 
falls  within  a  set  of  parameters  of  his  circumstance  ? 

Mr.  Traylor.  This  is  certainly  the  case.  You  can  look  at  the  number 
of  commutations  granted  over  the  past  few  years,  and  they  are  very 
few,  so  I  think  it  would  be  misleading  for  us  or  anybody,  really,  to 
hold  out  a  great  hope  to  these  individuals  who  do  apply  to  us  for  com- 
mutation. We  do  review  the  file,  and  if  we  can  see  anything  exceptional, 
where  the  sentence  seems  to  be  disparate  in  any  way,  then  we  will  try 
to  get  more  information  or  suggest  that  the  applicant  file  a  formal  peti- 
tion. But  if  we  simply  wrote  back  and  said,  you  have  the  right  to  file  a 
formal  application  and  become  a  statistic,  in  effect,  this  perhaps  would 
be  misleading,  too,  because,  perhaps  we  would  be  holding  out  some  hope 
that  is  really  not  there.  We  are,  in  no  way,  trying  to  build  up  these 
statistics  that  come  out  of  our  office  because  this  just  doesn't  accomplish 
anvthing  for  the  inmate  or  the  pardoning  and  clemency  procedures. 

Mr.  BiESTER.  It  may,  in  fact,  lead  him  off  the  track  for  relief  he 
should  be  seeking  or  programs  he  should  be  undertaking  in  the  prison, 
itself? 

Mr.  1 RAYLOR.  Many  times  we  will  explain  to  the  inmate  who  makes  a 
letter  application  that  he  is  eligible  for  parole  or  will  be  eligible  in  the 
near  future,  and  he  should  then  concentrate  on  his  parole  eligibility, 
his  plans. 

Mr.  BiESTER.  His  plans  and  program  there  ? 

Mr.  Traylor.  Eight. 

Mr.  Blester.  Can  you  give  me  some  idea  of  the  disparity  of  sentence 
which  tends  to  motivate  most  Attorneys  General,  and  most  Presidents  ? 

Mr.  Traylor.  I  think  the  clearest  indication  is,  not  during  the  time 
I  have  been  in  office,  bvit  was,  perhaps,  several  years  ago,  when  there 
seemed  to  be  a  very  large  number  of  bank  robbers  who  had  50-,  60-  or 
80-year  sentences.  I  think  it  was  recognized,  at  the  time,  that  these 
sentences  were  very  disparate,  that  they  were  simply  out  of  line  with 
the  sentences  that  "the  Federal  courts  were  then  giving  for  bank  rob- 
beries. Generally,  they  run  20  to  25  years  at  the  present  time,  or  less. 
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so  that  this  group,  it  was  not  a  large  number,  certainly,  but  this,  group 
was  able  to  be  handled,  and  their  sentences  commuted.  When  we  com- 
mute a  sentence,  we  don't  always  commute  it  to  time  served.  If  a  man 
has  a  long  sentence  of  40  or  50  years,  many  times  we  will  commute  it 
down  to  25  or  20  years,  to  try  to  bring  it  in  line.  This  is  the  purpose  of 
our  office,  to  try  to  look  at  these  disparate  sentences  and  bring  them  m 
line.  I  think  we  have  been  able  to  do  this.  We  have  had  a  very  few  nar- 
cotics cases  where  we  have  been  able  to  do  this.  Certainly,  in  the  nar- 
cotics cases  where  there  was  no  eligibility  for  people  and  a  man  got  a 
50-  or  60-year  sentence,  it  was  felt  that  these  should  be  brought  more 
into  line  and  they  were  reduced,  perhaps,  to  20  or  25  years,  which  is 
still,  I  think  we  all  have  to  admit,  an  exceptionally  long  sentence  with 
no  eHgibility  for  parole,  too. 

Mr.  BiESTER.  I  thank  you  very  much.  Also,  in  terminal  illness 
matters — can  you  give  us  any  idea  what  percentage  of  the  com- 
mutations are  terminal  illness  problems  ? 

Mr.  Traylor.  I  don't  have  the  exact  statistics  on  this.  It  varies  from 
year  to  year.  Some  years  there  are  one  or  two,  sometimes  six  or  eight. 
We  do  look  at  these  cases  very  carefully  and  require  that  the  man  have 
a  good  release  plan.  We  don't  want  to  take  the  position,  even  if  a  man 
has  a  terminal  illness,  that  he  just  be  turned  out  on  the  streets  to  fend 
for  himself.  We  hope  his  family  will  be  able  to  obtain  medical  assist- 
ance for  him.  If  not,  we  try  to  help  through  the  welfare  services  to 
see  that  the  man  released  under  these  terms  does  not  go  out  and  just 
fend  for  himself. 

Mr.  BiESTER.  I  have  several  other  questions,  but  I  think,  in  view  of 
the  time  situation,  I  would  like  to  yield  to  my  colleagues. 

Mr.  Kastenmeier.  The  gentleman  from  New^  York. 

Mr.  Fish.  Thank  you,  Mr.  Chairman.  Mr.  Traylor,  we  understand^ 
then,  that  clemency  can  take  the  forms  of  either  reprieve  or  pardon  or 
commutation  the  remission  of  a  fine.  I  would  presume  that  it  is  not 
necessary  that  a  pardon  be  granted  to  somebody  who  is,  at  that  time» 
in  a  penal  institution? 

Mr.  Traylor.  No.  As  I  have  tried  to  explain,  the  individual  must 
have  completed  his  sentence  and  really  be  back  in  society  at  least  3^ 
years  before  he  is  even  eligible  to  apply.  This  gives  us  a  chance  to  see 
how  he  has  been  rehabilitated,  whether  he  is  now  a  good  citizen. 

]Mr.  FrsH.  How  about  pardons  granted  to  ex-offenders  who  have 
never  been  incarcerated,  never  actually  been  in  a  penal  institution,, 
physically  ? 

Mr.  TiLWT.OR.  Yes ;  many  ex-offenders,  who  have  felony  convictions,, 
only  received  a  fine  or  probation,  so  that  we  look  at  this  case  just  the 
same  way  as. we  would  look  at  one  who  has  been  incarcerated. 

Mr.  Fish.  Available  upon  the  probationary  period,  then  ? 

Mr.  Traylor.  That  is  right. 

Mr.  Fish.  A  commutation,  as  I  understand  it,  then,  is  the  most 
sparingly  used.  You  were  generous  in  your  pardons,  almost  60  per- 
cent of  those  were  granted.  It  can  either  be  a  commutation  of  a  sentence^ 
in  other  words,  reducing  the  number  of  years,  which  as  I  understand,, 
is  necessary  to  realize  real  justice  in  manv  cases,  or  it  can  be  similar 
to  a  parole,  really,  a  substitute  for  parole,  in  some  way,  with  condi- 
tions along  with  the  commutation.  Isn't  that  correct  ? 
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Mr.  Tratlor.  I  think  I  know  what  you  are  alluding  to,  Mr.  Fish. 
Very  seldom  do  we  attach  conditions  to  a  commutation.  There  are 
instances  when  this  is  done.  There  have  been  precedents  for  this  over 
the  past  number  of  years,  but  generally  speaking,  most  of  our  com- 
mutations do  not  have  conditions  imposed  upon  them. 

Mr.  Fish.  But  where  they  do  impose  conditions  it  brings  more 
than  a  reduction  of  years.  It  is  similar  to  parole. 

Mr.  Traylor.  There  are  similarities ;  yes.  sir. 

Mr.  Fish.  I  think  this  gives  you  great  flexibility  and  it  is  valuable. 
One  other  point  I  would  like  to  bring  up. 

As  I  understood,  you  say,  specifically,  that  a  pardon  is  a  forgive- 
ness for  an  offense,  but  it  expunges  the  record — excuse  me — it  does 
not  expunge,  but  it  relieves  the  recipient  of  legal  disabilities  attached 
to  his  conviction  by  reason  of  Federal  law.  Is  that  true  of  a  commu- 
tation as  well? 

Mr.  Traylor.  No. 

Mr.  Fish.  In  the  bill  before  us,  H.R.  13118,  there  is  a  provision 
here,  section  4215,  which  would  remove  any  disabilities  arising  under 
any  law  of  the  United  States  by  reason  of  his  conviction. 

Now,  it  seems  to  me  to  be  an  inconsistency  here  that  if  at  the  end 
of  your  parole  time,  you  are  going  to  be  relieved  from  disabilities  by 
virtue  of  any  Federal  law,  then  wouldn't  you  agree  that  this  should 
happen  in  the  case  of  commutations  as  well  ?  It  seems  to  me  if  you 
can  do  one  you  ought  to  be  able  to  do  the  other. 

Mr.  Traylor.  I  really  have  not  prepared  myself  to  approach  this 
point,  Mr.  Fish.  I  believe  the  Department's  position  on  the  bill  will 
be  considered  tomorrow  by  Mr.  Reed,  who  will  testify  before  you. 
I  certainly  see  what  you  are  suggesting,  but  I  feel  that  we  must 
recognize  that  there  are  very  few  Federal  disabilities.  ]\Iost  of  the 
disabilities  that  we  all  are  aware  of  and  are  so  concerned  with,  are 
the  State  disabilities — the  right  to  vote,  the  right  to  have  certain 
licenses.  ISIany  of  these  others  are  concerned  with  the  State  laws,  so 
that  really  there  are  very  few  Federal  rights  which  the  pardon  would 
restore. 

Mr.  Fish.  Thank  you,  very  much. 

]Mr.  Kastenmeier.  I  just  have  one  last  question,  and  that  arises 
out  of  the  question  asked  by  !Mr.  Fish.  You  indicate  there  are  few 
conditions,  normall}',  on  commutations.  I  am  wondering  whether 
these  conditions  are  alterable  thereinafter  by  any  other  entity  than 
the  Executive  himself.  If  for  example.  President  Kennedy  granted 
a  commutation  with  certain  conditions,  and  he  is  long  deceased  now, 
could  the  Parole  Board  or  any  other  entity  alter  those  conditions? 

Mr.  Traylor.  I  do  not  believe  that  any  other  entity  could,  except 
the  President.  I  believe  the  President,  of  course,  would  continue  to 
have  the  power  to  commute  any  sentence  if  it  was  still  in  effect,  and 
if  an  inmate  was  still  serving  a  sentence  he  could  commute  it  further, 
but,  certainly,  I  think  that  the  Parole  Board,  in  its  experience,  has 
refused  to  change  or  even  consider  changing  any  conditions  imposed 
by  the  Executive. 

Mr.  Fish.  Mr.  Chairman,  may  I  pursue  that  for  a  moment?  It  is 
my  understanding  that  there  is  a  case  right  now,  possibly  going  to  the 
Supreme  Court,  in  which  it  was  held  that  the  Constitution  and  notably 
the  first  amendment,  reaches  inside  prison  walls,  and  I  wonder  if  this 


376 

wouldn't  apply  equally  with  the  commutation  that  there  is  room  here 
for  judicial  review  of  the  specifics  of  commutational  order? 

Mr.  Traylor.  We  have  taken  the  position,  and  I  think  the  courts 
have  backed  us  up  over  the  years,  that  they  will  not  review  an  act  of 
clemency  by  the  President.  This  is  not  within  their  jurisdiction,  and 
so  from  that  standpoint,  it  is  one  that  they  just  will  not  touch. 

Mr.  Fish.  Thank  you. 

Mr.  Kastenmeier.  The  subcommittee  appreciates  your  statements 
this  morning  and  you  help  to  the  subcommittee  in  terms  of  the  role 
that  your  office  plays  and  vou  play  in  the  process  of  justice,  Mr.  Tray- 
lor  and  Mr.  Stephenson.  We  are  very  grateful  to  you  for  commg  this 
morning. 

The  Chair  would  like  to  announce  that  tomorrow  morning,  we  will 
have  but  one  witness— Mr.  George  Eeed,  Chairman  of  the  U.S.  Board 
of  Parole. 

The  subcommittee  will  meet  at  10  a.m.  in  this  room.  Until  then, 
the  subcommittee  stands  adjourned. 

(Whereupon,  the  committee  adjourned  at  12:05  p.m.,  to  reconvene 
Thursday,  April  13,  1972,  at  10  a.m.,  in  the  same  room.) 
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THURSDAY,  APRIL   13,   1972 

House  of  Representatives, 

Subcommittee  No.  3, 
Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  notice  in  room 
2226,  Raybum  House  Office  Building,  Hon.  Robert  W.  Kastemneier, 
chairman,  presiding. 

Present :  Representatives  Kastenmeier,  Conyers,  Biest^r,  and  Fish. 

Also  present:  Howard  Eglit,  corrections  counsel,  and  Thomas 
Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order  for  the 
resumption  of  hearings  on  the  subject  of  parole  in  America  and  the 
bills,  H.R.  13118  and  H.R.  13293,  and  other  bills  relating  to  the  subject. 

This  morning,  after  having  had  a  number  of  hearing  days  on  the 
subject  of  parole,  we  have  come  to  the  point  where  we  will  hear  from 
the  U.S.  Board  of  Parole  itself,  and  our  witness  will  be  the  dis- 
tinguished Chairman,  Mr.  George  J.  Reed. 

Before  I  welcome  Mr.  Reed  here,  I  would  like  to  say  that  I  have 
been  informed  that  Mr.  Reed  is  accompanied  by  his  counsel  and  staff. 

Also,  I  understand  that  present  in  the  audience  today  are  other 
members  of  the  U.S.  Board  of  Parole.  I  would  ask  that  Chairman 
Reed  kindly  introduce  them. 

Chairman  Reed,  you  are  most  welcome  today.  We  are  looking  for- 
ward to  hearing  from  you. 

TESTIMONY  OF  THE  HONORABLE  GEORGE  J.  REED,  CHAIRMAN,  U.S. 
BOARD  OF  PAROLE;  ACCOMPANIED  BY  JAMES  C.  NEAGLES,  STAFF 
DIRECTOR,  AND  JOSEPH  A.  BARRY,  LEGAL  COUNSEL 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

At  the  table  witli  me,  on  my  right  is  Mr.  James  C.  Neagles,  Staff 
Director  for  the  Parole  Board.  On  my  left  is  Mr.  Joseph  A.  Barry, 
who  is  Legal  Counsel  to  the  Board. 

Representing  the  Board  this  morning  is  Mr.  William  F.  Howland, 
Jr.,  Chairman  of  the  Youth  Correction  Division,  and  Mr.  Gerald  E. 
Murch.  a  member  of  the  Board,  Dr.  William  E.  Amos,  and  Mr.  Curtis 
Crawford.  Paula  A.  Tennant  would  have  been  here  this  mommg,  but 
is  ill,  I  am  sorry  to  say.  Mr.  Maurice  Sigler  of  Nebraska  had  a  prior 
commitment,  Mr.  Woodward  is  down  at  the  launching  of  Apollo  16 
that  is  scheduled,  I  think,  this  weekend  down  at  Cape  Kennedy. 

So  we  have  those  members  who  are  able  to  be  present  here  this 
morning,  Mr.  Chairman. 

(377) 
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Mr.  Kastektmeiek.  I  would  like  to  say  they  are  most  welcome.  We 
are  very  pleased  that  they  are  attending  the  hearing.  I  assume  that  they 
will  not  oflfer  testimony  this  morning,  but  you,  Mr.  Chairman,  will  be 
speaking  for  the  Board  ? 

Mr.  Reed.  I  shall  endeavor  to  do  so. 

Mr.  Kastenmeier.  May  I  ask  the  members  to  stand  ? 

Mr.  Reed.  Mr.  Rowland,  Chairman  of  the  Youth  Correction  Di- 
vision. Mr.  Murch,  Dr.  Amos,  and  Mr.  Curtis  Crawford. 

I  think  that  is  it. 

Mr.  Kastenmeier.  Thank  you  very  much,  Mr.  Reed. 

You  may  proceed,  sir. 

Mr.  Reed.  Mr.  Chairman  and  members  of  the  subcommittee : 

I  am  very  pleased  today  for  this  opportunity  to  appear  before  you 
to  discuss  the  proposals  outlined  in  H.R.  13118  regarding  parole. 

Too  often  over  the  32  years  that  I  have  worked  in  this  field,  too 
few  people  were  concerned  about  corrections — prisons,  probation,  and 
parole.  Many  times  we  have  not  had  sufficient  public  support  to  make 
necessary  progress  which  we  in  the  field  knew  could  be  made  in  prison 
reform  if  we  could  only  develop  sufficient  public  understanding  and 
support. 

I  think,  therefore,  Mr.  Chairman,  that  this  committee  is  to  be  con- 
gratulated for  the  work  and  the  many  distinguished  witnesses  that  you 
have  brought  before  you  for  doing  a  job  of  public  education  in  our 
field. 

I  trust  that  Members  of  Congress,  as  they  look  at  prison  reform,  will 
first  become  sufficiently  interested  to  be  fully  informed  not  only  of  our 
problems  but  also  of  the  progress  which  we  have  made  in  improving 
the  field  of  corrections. 

1  This  subcommittee  has  heard  from  a  number  of  distinguished 
people,  and  is  to  be  commended  for  gathering  information  in  this 
field,  and  for  seeking  solutions  to  our  very  complex  problems. 

In  1969,  the  U.S.  Board  of  Parole  launched  a  complete  reorganiza- 
tion of  its  rules,  regulations,  and  procedures.  The  primary  objective  of 
the  reorganization  was  to  improve  parole  decisionmaking  and  to 
provide  for  appellate  review  or  previous  decisions. 

The  reorganization  of  the  Board  was  completed  in  1970,  after  more 
than  a  year  of  study  by  the  Board  and  its  professional  staff. 

The  Board's  enormous  responsibility  as  the  releasing  authority  for 
inmates  of  the  Federal  system  is  evidenced  by  the  fact  that  in  1970  the 
Board  conducted  some  12,000  hearings  and  reviewed  approximately 
5,000  progress  reports,  resulting  in  a  total  of  some  17,000  decisions 
in  one  fiscal  year. 

During  1970,  we  started  using  parole  hearing  examiners  and  at  the 
present  time  the  Board  has  eight  well  qualified  examiners  on  duty.  This 
new  procedure  permits  members  of  the  Board,  while  primarily  re- 
maining in  Washington,  ample  time  to  confer  and  deliberate  prior 
to  entering  a  fiscal  decision  in  this  most  important  area. 

Further,  members  of  the  Board  serving  as  final  decisionmakers  are 
also  available  in  Washington  for  appellate  hearings.  The  examiners, 
while  conducting  most  of  the  parole  or  revocation  hearings,  prepare  a 
complete  summary  in  each  case  and  recommend  to  the  Board  with  re- 
spect to  parole,  revocation,  or  reinstatement. 
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The  members  in  Washington  make  the  final  decisions  after  care- 
fully studying  the  examiner's  summary  of  the  hearing,  as  well  as  the 
inmate's  entire  file.  In  some  cases,  these  decisions  are  made  by  the 
Board  sitting  en  banc. 

In  1970,  the  Board  launched  one  of  the  most  far-reaching  research 
projects  that  has  ever  been  imdertaken  in  the  field  of  parole  decision- 
making. The  uniform  parole  reports  section  of  the  National  Council 
on  Crime  and  Delinquency  was  awarded  a  3-year  $500,000  ^ant  by  the 
Law  Enforcement  Assistance  Administration  to  study  decisionmaking 
procedures  of  the  U.S.  Board  of  Parole,  and  to  conduct  followup  re- 
search on  the  success  or  failure  of  those  paroled  according  to  offender 
type. 

Parenthetically,  I  should  add  that  the  grant  from  LEAA  has  a 
broader  goal  of  providing  to  State  parole  boards  scientifically  tested 
data  on  the  information  requirements  for  effective  parole  decision- 
making, and  on  an  improved  method  of  gathering  the  needed  informa- 
tion for  State  boards  as  well  as  the  Federal  Board. 

The  ultimate  goal  of  this  research  project  is  the  improvement  of 
parole  decisionmaking  by  utilizing  "base  expectancy"  or  "experience" 
profiles  with  which  the  members  of  the  Board  may  compare  similar 
offender  types,  and  their  adjustments  in  the  commimity  while  on 
parole. 

Such  scientifically  collected  and  analyzed  data  will  add  a  ^-eat 
dimension  to  the  present  use  members  make  of  statutory  criteria  as 
well  as  upon  their  own  clinical  evaluations  gained  from  experience  and 
training  in  this  field. 

The  primary  goals  of  this  study  are  to  improve  parole  decision- 
making to  the  end  that  the  Board : 

{a)  will  release  from  prison  inmates  who  have  arrived  at  the  psy- 
chologically right  period  of  maturation  to  be  able  to  make  a  satis- 
factory community  adjustment  under  parole  supervision,  and 

(b)  will  better  protect  society  by  continuing  to  provide  institution- 
alized treatment  programs  for  the  inmate  who  is  not  yet  ready  to 
provide  self-direction  in  an  open  society,  even  under  good  parole 
supervision. 

This  project  is  unique  in  that  it  provides  for  the  first  time  the  tools, 
through  modem  computers,  to  develop  relevant  social  factors  which 
pertain  to  our  rapidly  changing  culture  patterns  of  the  seventies.  The 
scientifically  tested  base  expectancy  scores  have  been  sufficiently  test- 
ed by  our  staff  and  an  outstanding  scientific  advisory  board  to  pro- 
vide 20  factors  which  for  the  purpose  of  the  study  are  considered  ini- 
tially relevant  in  decisionmaking. 

Another  first  in  this  project — which  no  other  research  project  has 
ever  been  able  to  achieve — is  case-by-case  follow-up  for  a  5-year  period 
when  the  parolee  is  released  back  into  the  community. 

Glueck,  Ohlin,  Glaser  and  others  who  have  made  research  in  this 
field  have  never  heretofore  been  able  to  follow  up,  out  in  the  com- 
munity, on  what  really  happened  to  these  people  after  they  are  re- 
leased from  prison. 

We  have  a  lot  of  figures  that  are  being  kicked  about.  We  have  a 
lot  of  supposed  facts.  But  I  would  suggest  to  this  committee  that  there 
has  never  been  a  research  project  of  the  depth  of  scientific  quality 
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and  leadership  as  well  as  documentation  as  we  will  be  able  to  have  in 
this  particular  project. 

The  FBI  has  agreed  to  furnish  the  U.S.  Board  of  Parole  and  the 
project  staff  "rap"  sheets  that  will  allow  the  project  staff  and  the 
Board  to  know,  for  the  first  time,  exactly  what  has  happened  to  every 
parolee  in  the  study  for  a  period  of  5  years  after  release  on  parole. 

At  the  present  time,  with  our  heavy  hearing  dockets,  it  takes,  under 
existing  statutes  and  procedures,  approximately  32  days  to  process  the 
average  case. 

I  might  suggest  that  it  might  take  60  to  90  days  under  the  proce- 
dures proposed  by  the  bill  before  the  subcommittee. 

The  processing  under  our  present  rule  is  now  accomplished  with  a 
staff  of  66,  including  eight  Board  members.  It  goes  without  saying 
that  any  new  parole  procedures  will  require  an  enlarged  Board  and 
a  vastly  enlarged  staff. 

The  Board  has  under  study  a  plan  that  would  require  a  greatly 
expanded  hearing  examiner  staff,  assigned  on  a  regional  basis.  Al- 
though this  plan  has  not  yet  been  fully  developed,  it  would  provide 
a  procedure  for  panels  of  parole  examiners,  sitting  in  panels  of  two,  to 
be  able  to  make,  under  statutory  authority,  final  decisions,  at  least 
initial  decisions,  and  with  the  provision  that  under  set  criteria  there 
might  be  appeal  to  the  main  central  Board  of  decisions  made  by  the 
examiners. 

But  if  such  a  procedure  were  developed,  immediate  decisions  could 
he  made  on  the  spot,  and  would  also  permit  the  hearing  panel  mem- 
bers to  personally  inform  the  inmate  of  the  panel's  decision,  as  well  as 
the  reason  for  such  decision. 

It  is  in  this  respect,  Mr.  Chairman,  that  you  and  your  distinguished 
colleagues  in  your  travels  in  the  tours  of  the  Federal  institutions  have 
heard,  as  relates  to  parole,  two  main  criticisms:  (1)  they  want  the 
decisions  faster,  and  (2)  they  want  reasons  for  being  denied  parole. 

I  suggest  that  when  this  plan  is  developed,  it  can  and  will  remedy 
both  of  those  problems. 

While  the  proposed  bill  sets  up  an  independent  Board  established  in 
the  executive  branch  of  Government,  the  Board  does  not,  at  this  time, 
take  any  position  on  this  proposal.  Prof.  Phillip  E.  Johnson,  Univer- 
sity of  California,  School  of  Law,  Berkeley,  in  his  study  of  the  Board 
for  the  Administrative  Conference  of  the  United  States,  gives  argu- 
ments both  for  and  against  such  change  in  the  posture  of  the  Board. 
[See  Appendix  26.J 

Regardless  of  where  the  Board  is  located,  Professsor  Jolinson's 
report  makes  it  abundantly  clear  that  the  status  of  the  Board,  because 
of  its  enormous  responsibility,  must  be  enhanced. 

He  suggests  increasing  the  terms  of  appointment  for  members  from 
the  present  6-year  terms  to  12  years,  with  some  provision  for  improved 
retirement  benefits.  He  also  suggests  a  formula  for  a  bipartisan  mem- 
bership composed  of  professionals  representing  both  major  political 
parties. 

The  requirements  for  the  composition  of  the  Board  contained  in 
proposed  section  4201  of  H.R.  13118  unnecessarily  limit  the  eligibility 
for  membership.  We  would  not  object  to  a  congressional  statement  of 
considerations  which  should  be  given  weight  in  appointing  Board 
members,  and  we  suggest  that  these  considerations  should  include 
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training  or  professional  background  in  criminology,  not  only  training 
in  the  behavior  sciences,  but  in  the  law,  in  criminology,  in  the  vast 
areas  of  training  that  compose  the  really  good  parole  boards  in  this 
nation. 

However,  we  do  object  most  strenuously  to  the  categorical  approach 
taken  by  this  bill,  which  limits  rather  than  being  specific  as  to  qualifi- 
cations for  membership. 

Turning  now  to  proposed  section  4206,  Dr.  Don  M.  Gottfredson,  the 
distinguished  Director,  National  Council  on  Crime  and  Delinquency 
Kesearch  Center,  testified  before  this  subcommittee  earlier  last  month 
and  stated,  in  part: 

The  factors  which  may  be  taken  into  account  in  parole  determination  in 
paragraph  4206  of  the  Act  (H.R.  13118),  apparently  are  listed  as  a  remedy 
for  the  Board's  alleged  secrecy  in  not  revealing  what  it  considers  in  deter- 
mining whether  or  when  to  release  on  parole.  However,  the  factors  listed  are 
so  lacking  in  explicit  definition  and  so  subjective  and  intangible,  as  to  provide 
an  example  of  the  fault  the  Act  seeks  to  remedy. 

Dr.  Gottfredson  further  states: 

The  items  listed  are  superfluous  to  and  contradictory  of  the  two  criteria 
for  nonrelease  listed  in  paragraph  4205,  unless  it  can  be  demonstrated  that 
each  is  related  to  the  likelihood  of  parole  violation.  From  prior  studies  it 
appears  that  some  are,  some  are  not,  and  some  are  not  defined  explicitly 
enough  to  permit  the  test. 

The  Board's  research  project — "Improved  Parole  Decisionmak- 
ing"—under  the  direction  of  Dr.  Gottfredson,  will,  upon  its  comple- 
tion, give  this  subcommittee  and  the  Board  some  tested  criteria  for 
parole  decisionmaking  that  are  not  now  available. 

Thus,  whether  stated  as  statutory  criteria  for  parole  decisionmak- 
ing, or  as  guidelines  to  the  Board  within  its  discretion,  we  will  at 
least,  through  research,  have  better  defined  the  desirable  goals  that 
an  inmate  should  attain  prior  to  release. 

On  the  other  hand,  we  are  not  aware  of  any  research  or  experience 
to  support  the  proposed  statutory  presumption  of  requiring  the  Board 
to  release  an  inmate  on  parole  under  the  guidelines  in  proposed  sec- 
tions 4205  and  4206. 

In  regard  to  section  4205,  the  main  thrust  of  this  aspect  of  the  bill 
appears  to  minimize  the  public  interest.  It  seeks  to  modify  the  parole 
process  by  developing  an  overly  legalized  procedure  on  nonvalid  cri- 
teria in  parole  decisionmaking. 

The  present  parole  statutes  provide,  in  sections  4202  and  4203,  title 
18,  United  States  Code,  authority  for  the  Board  to  release  a  prisoner 
on  parole  in  its  discretion  after  he  has  served  one- third  of  the  term  or 
terms  for  which  sentenced,  or  after  15  years  if  sentenced  for  life  or  45 
years  or  more,  if: 

1.  he  has  substantially  observed  the  rules  of  the  institution, 

2.  there  is  reasonable  probability  that  he  will  live  and  remain  at 
liberty  without  again  violating  the  law,  and 

3.  in  the  opinion  of  the  Board  such  release  is  not  incompatible 
with  the  welfare  of  society. 

Section  4205  of  the  bill  proposes  a  presumed  statutory  right  of 
pai'ole  for  all  prisoners  at  the  earliest  possible  time. 

This  section  (in  paragraph  1)  requires  the  Board  to  find,  before 
refusing  parole,  that  there  is  "substantial  reason  to  believe  the  prisoner 
will  engage  in  future  criminal  conduct."  In  paragraph  2,  it  again  re- 
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quires  the  Board  to  find  that  there  is  "substantial  reason  to  believe  that 
the  prisoner  will  not  conform  to  such  conditions  of  parole  as  may  be 
established  under  section  4211." 

In  both  these  sections,  the  Parole  Board,  not  the  inmate,  is  required 
to  show  "substantial  reason"  under  new  legal  formalized  procedures 
that  are  so  completely  tilted  in  favor  of  the  earliest  possible  release  of 
the  inmate  as  to  encourage  the  Board  to  release  inmates  who  would  be 
considered  marginal  or  poor  parole  risks. 

Further,  section  4221  states,  in  paragraph  (a)  :  "A  prisoner  or 
parolee  suffering  legal  wrong  because  of  Board  action  is  entitled  to 
judicial  review  thereof  as  provided  in  this  section." 

This  would  provide  for  judicial  review  of  the  Board's  discretion  to 
the  extent  that  it  would  be  impossible,  within  the  limits  of  the  criteria 
set  forth  in  section  4206,  to  develop  a  policy  that  would  be  meaningful 
in  parole  decisionmaking. 

Further,  it  is  noteworthy  that  the  bill  completely  drops  from  the  pro- 
posed statutory  criteria  for  parole  any  mention  of  the  present  statute 
which  provides  for  "protecting  the  public  welfare." 

To  superimpose  a  presumption  in  favor  of  the  prisoner  being  paroled 
within  the  guidelines  of  section  4205,  on  top  of  a  provision  that  the 
inmate  become  eligible  under  section  4204  at  the  earliest  possible  time, 
is  without  doubt  providing  the  inmate  with  more  statutory  rights, 
without  commensurate  responsibility  to  show  meaningful  e\4dence  of 
rehabilitation,  than  has  ever  before  been  proposed  in  the  field  of  parole. 

All  recognized  criminologists  agree  that  a  percentage  of  inmates  will 
not  respond  to  any  type  of  modern  correctional  treatment  t-echniques, 
and  will  continue  to  be  a  threat  to  society  over  a  prolonged  period  of 
years. 

Yet,  in  section  4205(b),  the  bill  provides  that  "the  Board  shall 
release  any  prisoner  who  has  served  one-half  of  his  sentence  unless  the 
Board  determines  that  he  should  not  be  released  because  there  is  a  'high 
likelihood'  that  he  will  engage  in  further  criminal  conduct." 

The  high  level  of  proof  proposed  in  this  statutory  language  will 
make  it  all  but  impossible  to  properly  protect  society  by  releasing  those 
who  continue  to  be  a  threat  to  the  community. 

Further,  to  release  an  inmate  before  he  is  ready  for  return  to  the 
community  is  a  disservice  to  him  as  well  as  the  community. 

Section  4210(a) — "Procedure  for  parole  determination  hearing" — 
provides  that : 

Within  a  reasonable  time  prior  to  any  prisoner's  parole  determination 
hearing,  the  Board  shall  (1)  provide  the  prisoner  with  written  notice  of  the 
time  and  place  of  the  hearing,  and  (2)  make  available  to  the  prisoner  any 
file  or  report  or  other  document  to  be  used  by  the  Board  in  making  its 
determination. 

In  paragraph  (b),  provisions  for  limited  access  to  the  file  are  pro- 
vided, and  exclude  documents  as  described  in  paragraph  (b)  (2)  as 
"a  diagnostic  opinion  which  might  seriously  disrupt  a  program  of 
rehabilitation,"  and,  under  (b)(3),  those  which  "contain  sources  of 
information  which  may  have  been  obtained  on  a  promise  of 
confidentiality." 

In  reaching  a  decision  as  to  parole,  the  Board  considers  informa- 
tion from  many  sources,  including  the  presentence  report,  which  con- 
tains the  personal  social  background,  criminal  history,  sources  of  social 
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agencies,  reports  from  numerous  other  investigative  agencies,  orga- 
nized crime  and  FBI  reports.  Hence,  the  Board  does  not  fully  con- 
trol the  discretion  regarding  releasing  this  material  to  the  inmate 
or  his  legal  counsel. 

The  presentence  report  made  by  the  U.S.  probation  officer  for  the 
sentencmg  judge  is  the  initial  basic  foundation  of  the  Board's  file. 
Yet  the  presentence  report,  according  to  a  February,  1970  article  in 
the  Georgetown  Law  Journal — "The  Pre-Sentencing  Keport — An  Em- 
pirical Study  of  Its  Use  in  the  Federal  Criminal  Process" — ^points  out 
that  only  40  out  of  the  90  Federal  judicial  districts  make  disclosure 
of  the  presentence  report  material  prior  to  sentencing. 

Thus,  the  Board  would  have  no  authority  to  release  a  presentence 
report  that  the  sentencing  judge  had  not  permitted  defense  counsel  to 
see  prior  to  passing  sentence. 

Granting  an  inmate  unlimited  access  to  his  file  could  result  in 
physical  harm  and  danger  to  parties  who  supply  information  to  the 
Board. 

The  fourth  draft  of  the  report  of  the  Administrative  Conference 
Committee  proposes  that  the  Board  develop  a  policy  of  limited  access 
to  the  Board's  files  "under  guidelines  issued  by  the  Board  and  the 
prison  counselor." 

This  proposal  has  considerable  merit,  but  would  require  not  only 
the  thinking  of  the  Board  of  Parole  and  the  Bureau  of  Prisons,  but 
the  U.S.  Probation  Office  as  well,  in  establishing  such  criteria,  since 
all  three  agencies  are  involved  in  using  the  file. 

Section  4210,  paragraph  (b),  proposes: 

Whenever  the  Board  finds  that  this  subsection  applies  to  any  file,  report, 
or  other  document,  or  any  portion  thereof,  to  be  used  by  the  Board  in  making 
its  determination,  the  Board  shall  state  such  finding  (including  the  reasons 
therefor)  on  the  record. 

The  Board,  after  some  18  months  of  study,  has  now  put  into  oper- 
ation an  experimental  program  for  giving  reasons,  through  the  case- 
worker at  the  institution,  to  the  inmate  when  the  case  is  continued  or 
parole  is  denied. 

Because  oneJBoard  member  may  deny  parole  for  one  reason,  and 
another  for  a  different  reason  (s),  a  system  of  developing  meaningful 
reasons  is  most  complex.  This  problem  becomes  even  more  difficult 
when  we  remember  that  in  1970  the  Board  made  17,582  decisions. 
.  The  Board  has  framed  its  prepared  reasons  both  in  the  generic  terms 
of  the  statutory  criteria  as  well  as  in  more  specific  terms.  [See  Ap- 
pendix 6.]  This  experimental  program  of  "giving  reasons"  is  subject 
to  revision.  I  would  add,  parenthetically  that  from  month  to  month  we 
are  making  changes  on  that  effort  at  giving  reasons. 

Further,  the  Board  has  decided  that — keeping  in  mind  our  limited 
staff  of  66  positions — if  it  should  find  this  system  causes  extensive 
delays  in  the  delivery  of  parole  decisions  to  inmates,  resulting  in  re- 
habilitative damage  outweighing  any  advantages,  it  will  discontinue 
the  experimental  program  of  giving  reasons  and  seek  other  ways  of 
accomplishing  this  very  desirable  goal. 

I  might  add  we  have  for  more  than  18  months  prior  to  launching  this 
program  been  setting  a  system  that  would  develop  this  program. 

Having  in  mind  our  present  staff  limitations,  our  current  experi- 
mental program  of  giving  reasons  is  contributing  information  to  the 
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caseworkers,  who  then  counsel  with  the  inmates  regarding  why  the  case 
was  continued  or  parole  denied. 

Parole  supervision  in  the  community  as  a  part  of  the  effective  treat- 
ment of  a  released  offender  would  be  greatly  damaged  if  section  4218 
(parole  revocation)  should  become  law. 

The  present  law  of  the  land  on  parole  revocation  was  well  established 
in  April  1963,  in  the  Hyser  v.  Reed  decision,  written  at  that  time  by  the 
now  Chief  Justice,  Warren  Burger.  [See  Appendix  9.]  The  District 
of  Columbia  Court  of  Appeals,  sitting  en  banc,  held  that  a  parole  re- 
vocation hearing  is  not  an  adversary  proceeding,  and  does  not  come 
under  the  Administrative  Procedure  Act. 

H.R.  13118,  in  proposed  section  4218,  paragraph  (c) ,  sets  forth  some 
reprimands,  warnings,  forfeiting  of  parole  good  time,  and  finally 
assigning  a  "technical  violator"  to  a  residential  community  treatment 
center  so  long  as  he  chooses  to  cooperate. 

This  section  would  leave  the  Board  powerless  to  really  enforce  any 
sanction  or  reimprisonment  imless,  under  paragraph  (f ) ,  the  parolee  is 
convicted  of  a  new  crime.  This  cuts  the  heart  out  of  parole  supervision 
with  respect  to  providing  any  real  protection  to  the  community  or  to  the 
parolee  himself. 

If  he  must  commit  a  new  offense  before  being  reimprisoned,  the 
parole  officer  and  the  Board  are  powerless  to  provide  either  of  the  two 
basic  components  of  community  parole  supervision,  namely:  (1)  con- 
structive counseling,  and  (2)  surveillance  with  authority  to  enforce 
such  supervision. 

In  section  4221,  judicial  review  of  decisions  of  the  Board  of  Parole 
is  provided. 

In  its  study  draft,  the  National  Committee  on  Reform  of  Federal 
Criminal  Laws  provided : 

The  Federal  courts  shall  not  have  jurisdiction  to  review  or  set  aside,  except 
for  denial  of  constitutional  rights  or  procedural  rights  conferred  by  statute, 
regulation  or  rule,  the  discretionary  action  of  the  Board  of  Parole  regarding 
but  not  limited  to  the  release  or  deferment  of  release  of  a  prisoner  whose 
maximum  term  of  imprisonment  has  not  expired,  the  imposition  or  modifica- 
tion of  conditions  of  a  first  or  subsequent  parole,  and  the  reimprisonment  of 
a  parolee  for  violation  of  parole  conditions  during  the  parole  period. 

This  proposal  in  section  4221  would  open  a  flood  of  new  appeals  to 
the  Federal  courts  from  most  prisoners  denied  parole  and  would 
greatly  increase  the  backlog  of  cases  now  pending  before  the  courts 
on  appeal.  The  end  result  would  be  a  greatly  increased  burden  on  the 
Federal  courts,  without  any  compensating  benefits  to  the  public  or 
the  inmate. 

Representation  by  legal  counsel,  or  by  an  employee  of  the  Federal 
Bureau  of  Prisons,  or  by  any  other  qualified  person,  unless  he  intel- 
ligently waives  such  representation,  is  provided  in  section  4210(c)  (2). 
Further,  such  attorney  may  be  retained  by  the  prisoner  or  appointed 
pursuant  to  section  30O6A  of  chapter  201  of  the  Criminal  Justice  Act. 

Here  again,  the  fourth  draft  of  the  report  of  the  Informal  Action 
Committee  of  the  Administrative  Conference  of  the  United  States  ad- 
dresses this  question,  in  part,  and  this  is  their  recommendation : 

The  prisoner  should  be  allowed  to  be  assisted  by  counsel  or  other  repre- 
sentative of  his  choice,  both  in  the  examination  of  his  file  and  at  his  inter- 
view. Counsel  should  not,  however,  be  allowed  to  control  or  to  confuse  the 
interview  and  should  be  typically  restricted  during  the  interview  to  remarks 
at  the  close  of  the  discussion  between  the  examiner  and  the  prisoner. 
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The  report  further  states : 

It  is  expected  that,  after  two  or  three  years  experience  with  the  actual 
participation  of  counsel,  the  Administrative  Conference  will  examine  the 
then  prevailing  procedures  in  order  to  make  a  recommendation  in  respect  of 
appointed  of  publicly-funded  counsel. 

The  Board  now  has  under  study  this  and  other  tentative  recom- 
mendations of  the  Committee  on  Informal  Action  of  the  Administra- 
tive Conference  of  the  United  States,  including  the  role  counsel  would 
play  as  a  part  of  a  parole  hearing. 

In  conclusion,  I  believe  that  basic  to  every  decision  of  the  Parole 
Board  is  a  philosophy  of  releasing  inmates  on  parole  at  the  psychologi- 
cally "right  time"  to  best  assure  their  eventual  complete  rehabilitation. 

Further,  members  of  the  Board,  by  their  oath  of  office,  are  sworn  to 
protect  the  public  by  not  releasing  inmates  who,  in  their  judgment,  will 
again  violate  the  law. 

I  would  remind  members  of  this  subcommittee,  composed  of  lawyers, 
that  parole  boards  have  traditionally  been  multidisciplined,  quasi- 
judicial  bodies  that  bring  together  the  skills  of  the  behavioral  sciences, 
criminology,  and  the  law  into  an  equal  partnership. 

Parenthetically,  I  would  point  out  that  this  multidisciplined  mem- 
bership of  the  Parole  Board  is  not  true  of  any  other  Federal  board  or 
commission. 

Parole  boards,  by  statute,  are  not  regulatory  boards,  as  many  other 
regulatory  commissions  and  boards  are,  regulating  mere  products, 
public  services,  labor,  or  interstate  commerce,  but  a  board  attempting 
to  evaluate  personality  modification,  if  any,  toward  rehabilitation  of 
the  individual. 

While  the  U.S.  Board  of  Parole  believes  that  we  have  in  recent 
years  made  great  strides  forward  in  modernizing  parole  procedures  at 
the  Federal  level,  we  are  keenly  aware  of  the  need  for  an  expanded  staff 
to  make  yet  other  needed  policy  changes. 

To  this  end,  Mr.  Chairman,  we  welcome  this  opportunity  of  review- 
ing not  only  proposed  changes  in  Board  policy  but  also  our  concern 
regarding  some  proposals  contained  in  H.R.  13118. 

Thank  you. 

Mr.  Kastenmeier.  Thank  you.  Chairman  Reed,  for  your  testimony. 
Your  prepared  statement  will  be  included  without  objection  in  the 
record. 

(Mr.  Reed's  prepared  statement  appears  at  p.  676.) 

Mr.  Kastenmeier.  I  have  a  number  of  questions  I  would  like  to  ask. 

First  of  all,  how  would  you  characterize  today  the  status  of  the 
U.S.  Board  of  Parole  in  terms  of  its  being  a  constituent  part  of  the 
Justice  Department;  that  is,  I  am  concerned  regarding  its  relative 
independence.  How  would  you  characterize  your  own  organization? 

Mr.  Reed.  I  would  characterize  it,  Mr.  Chairman,  as  being  located 
within  the  Department  of  Justice,  but  totally  and  completely  inde- 
pendent in  administering  the  statutes  relating  to  the  granting  or 
denying  of  parole. 

Mr.  KL^STENMEiER.  In  this  respect,  for  example,  let  us  take  your  own 
testimony.  It  does  represent  your  views  and  that  of  the  Board.  Does  it 
represent  the  views  of  the  Department  of  Justice  ? 

Mr.  Reed.  It  does,  sir. 
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Mr.  Kastenmeier.  In  your  view,  must  it  ?  Must  you  make  the  Board's 
views  accord  with  the  Department  of  Justice  in  presenting  views  on 
policy  matters  such  as  this,  this  morning  ? 

Mr.  Reed.  The  answer  is,  "Yes." 

Mr.  E^ASTENMEiER.  When  you  say  you  have  no  view  on  whether  the 
Board  of  Parole  should  be  independent,  that  also  reflects  the  Justice 
Department's  point  of  view  ? 

Mr.  Reed.  I  have  not  discussed  their  point  of  view  on  this  matter,  so 
I  could  not  answer  that. 

Mr.  Kastenmeier.  Before  going  into  some  specifics,  while  we  have 
you  here  I  would  like  to  ask  you  generally  in  terms  of  corrections  the 
following  question,  because  this  subcommittee  has  been  interested  not 
only  in  parole,  but  in  corrections,  generally,  including  the  state  of 
prisons  and  prisoners  in  this  country,  both  from  the  Federal  and  non- 
Federal  standpoint. 

Is  it  not  a  fact  that  the  condition  of  prisoners  in  prison  institutions 
affects  greatly  the  work  of  your  Parole  Board,  indeed  any  board  of 
parole  ? 

Mr.  Reed.  There  is  no  doubt  about  that. 

Mr.  Kastenmeier.  How  would  you  characterize  the  state  of  pris- 
oners today  with  respect  to  your  work?  That  is  to  say — and  we  are 
talking  about  the  Federal  system — with  respect  to  the  preparation  of 
prisoners  to  assume  responsibilities  of  parole,  how  would  you  charac- 
terize their  rehabilitation  generally,  in  1972  ? 

Mr.  Reed.  I  would  say  this,  Mr.  Chairman,  and  I  visited  with  Mr. 
Jim  Bennett,  who  I  believe  testified  here  yesterday,  in  my  office  within 
the  last  few  days.  We  visited  about  that. 

I  came  to  the  U.S.  Board  of  Parole  in  1953  as  the  first  chairman  of 
the  Correction  Division,  which  was  set  up  with  the  concept  in  mind 
that  we  should  develop  individualized  diagnostic  training  and  treat- 
ment programs. 

I  think  that  as  relates  to  the  Federal  system,  and  as  you  and  I  have 
had  experience  in  Federal  as  well  as  State  correctional  systems,  and 
I  think  the  Federal  system  ranks  tops  if  not  near  the  top' of  any  sys- 
tem I  am  familiar  with  in  the  kind  of  facilities  it  provides. 

But  I  would  say,  whether  there  are  yet  enough  dollars  in  the  total 
Federal  prison  dollars  going  into  professional  psychiatric,  psychologi- 
cal services,  qualified  counselors  to  give  the  Board  the  kind  of  mforma- 
tion  that  we  need,  the  answer  is  that  there  is  still  a  very  great  unmet 
need  there. 

I  would  think,  and  I  would  hope,  this  committee  would  give  support 
to  Mr.  Carlson  in  his  effort  to  upgrade  this.  I  know  of  his  personal 
interest  in  doing  this. 

But  when  we  continue  to  have  at  some  of  our  large  penitentiaries 
caseworkers  with  200  or  250  cases  attempting  to  not  only  interpret  to 
the  Board  what  has  haj)pened  to  that  inmate  since  his  incarceration, 
but  to  follow  through  with  individualized  counseling,  or  provide  suffi- 
cient assistance  and  help  to  him,  or  group  therapy  sessions  because  of 
a  lack  of  professional  staff,  I  would  think  that  I  would  have  to  saj^ — 
and  I  am  sure  Mr.  Carlson  would  agree  with  me — there  is  very  great 
need  for  expanding,  particularly  in  the  area  of  the  psychologio^,l 
and  treatment  facilities  and  personnel,  that  it  is  going  to  take  to  do 
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the  job  not  only  that  we  started  out  to  do  with  the  youth  offender  but 
for  all  offenders  in  the  public  system. 

I  think  as  a  part  of  the  function  of  your  committee,  Mr.  Chairman, 
and  the  effort  at  prison  reform,  that  you  would  consider  very  cai-efully 
these  very  large  immet  needs,  particularly  in  the  area  of  professional 
staff  to  follow  through  and  do  all  of  the  things  that  we  can  do. 

I  would  like  to  add,  before  completing  my  answer  to  your  question, 
that  with  the  staff,  and  with  the  equipment,  and  with  the  training 
and  educational  programs.  I  am  completely  convinced  of  the  fact  that 
the  concern  of  any  inmate  is  getting  out  on  parole.  Anything  that 
stands  in  the  road  of  that  is  going  to  be  a  problem  with  the  imnate. 

Mr.  Kastenmeier.  I  take  it  you  are  satisfied  with  the  present  efforts 
of  the  Bureau  of  Prisons'  systems  with  respect  to  education,  job  testing, 
and  rehabilitation? 

Mr.  Reed.  No,  Mr.  Chairman.  I  don't  think  I  said  that. 

I  said  with  respect  to  State  services,  I  think  perhaps  the  Federal 
system  is  equal  or  superior.  I  think  there  are  vast  areas  of  educational 
opportunity,  vast  areas  of  vocational  training,  of  specialized  training 
that  need  modern  equipment,  equipment  that  will  cause  the  inmate, 
when  he  has  completed  training  on  that  particular  vocational  training 
project,  to  be  able  to  compete  on  the  outside  with  modern  equipment. 

Some  of  the  equipment  is  old,  some  of  it  needs  to  be  updated,  and 
I  am  saying  as  compared  to  many  of  the  States,  the  Federal  systena, 
I  think,  is  superior.  But  if  we  are  really  going  to  do  the  job  of  diagnosis 
and  treatment  that  is  needed,  I  think  we  are  going  to  have  to  spend 
a  lot  of  money  in  beefing  up  all  of  these  programs  to  meet  the  need — 
the  enormous  needs — of  the  inmates  that  come  into  our  care  and  under 
the  direction  of  the  Bureau  of  Prisons. 

Many  of  them  are  culturally  disadvantaged,  many  of  them  are  aca- 
demically disadvantaged,  many  of  them  have  enormous  unmet  needs. 

I  think  we  can,  if  in  the  wisdom  of  the  Congress  they  provide  the 
funds,  do  a  far  better  job  of  rehabilitating  during  the  period  of  in- 
carceration than  has  been  accomplished  by  any  system  with  adequate 
plans. 

Mr.  Kastenmeier.  In  1969,  when  the  U.S.  Board  of  Parole  under- 
took a  complete  reorganization  of  its  rules,  regulations,  and  proce- 
dures, what  did  it  then  observe  as  the  shortcomings  of  the  then  existing 
system  for  parole  that  it  sought  to  correct? 

'  Mr.  Reed.  Having  been  on  the  Board  for  approximately  12  years 
before,  and  having  flown  I  don't  know  how  many  thousands  of  miles 
across  this  country  trying  to  conduct  hearings,  trying  to  return  to 
Washington  and  make  intelligent  decisions,  I  knew  that  we  are  trying 
to  operate  under  an  impossible  situation. 

One  of  the  things  I  did  request  before  accepting  reappointment  by 
Attorney  General  Mitchell  was  that  there  would  be  an  examiner  sys- 
tem, that  we  could  have  additional  manpower  as  well  as  the  research 
project  that  I  have  alluded  to  this  morning,  as  well  as  able  counsel 
at  my  left,  Mr.  Barry.  This  Board  did  not  have  legal  counsel  prior 
to  a  little  over  2  years  ago. 

There  were  many  other  areas  that  were  a  part  of  the  understanding 
with  Attorney  General  Mitchell  when  I  accepted  reappointment, 
that  is,  we  would  beef  up,  and  we  would  begin  to  meet  some  of  these 
needs. 
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I  do  not  suggest  in  our  reorganization  and  in  our  staffing  that  we 
have  met  all  of  the  objectives  that  we  had  when  we  started  out.  We 
have  not.  But  we  have  made  very  real  progress. 

Mr.  Kastenmeeer.  That  would  be  a  real  question  that  I  have — 
whether  eight  Board  members  and  eight  examiners  can  adequately 
make,  as  you  did  in  1970, 17,582  decisions. 

Mr.  Reed.  The  answer  is,  "No."  It  will  take  more,  as  I  have  already 
testified. 

I  would  point  out,  however,  that  in  the  days  prior  to  the  eight  exam- 
iners there  was  a  delay  often  of  90  days  before  decisions  were  made, 
and  our  median  decision  now  is  taking  about  32  days.  So  that  is  an 
improvement  in  making  an  expeditious  decision,  and,  I  think,  a  vast- 
ly improved  decision  with  the  Board  members  having  time  for  ade- 
quate study,  time  to  confer  and  deliberate  prior  to  entering  their 
judgment. 

It  has  not  ever  been  suggested  that  we  had  attained  our  goals. 

Mr.  IvASTENMEiER.  Have  you  requested  more  examiners  in  the  cur- 
rent budget? 

Mr.  Reed.  We  have  requested  in  the  upcoming  budget  eight  addi- 
tional examiners,  23  staff  people. 

Mr.  Kastenmeier.  Of  that  number,  how  many  are  additional 
examiners  ? 

Mr.  Reed.  Eight. 

I  would  not  suggest  that  that  eight  would  be  enough  to  really  do  the 
job  that  I  think  ought  to  be  done. 

Mr.  Kastenmeier.  Of  course,  all  of  this  will  take  away  from  the 
individual  Board  members'  ability  to  oversee  or  be  responsible  for  each 
decision.  The  Board  would  be  in  the  nature  of  an  appellate  body,  I 
take  it. 

Mr.  Reed.  To  the  degree  we  moved  as  I  suggested  in  my  testimony, 
we  would  assume  more  of  that  role,  yes. 

I  think  if  we  are  to  meet  the  two  real  big  concerns  of  the  average 
inmate  at  Federal  institutions  today,  it  would  be  to  do  two  things: 
give  sooner  decisions,  and  to  give  reasons  for  those  decisions. 

Mr.  Kastenmeier.  In  giving  the  reasons  for  the  decision,  you  have 
said  you  have  now  put  into  operation  an  experimental  program. 

We  do  have,  incidentally,  the  new  form  you  are  employing  at  the 
subcommittee  desk  here.  Would  you  give  us  a  better  notion  of  how 
widely  this  is  employed,  and  how  re-oently  it  has  been  inaugurated '? 

Mr.  Reed.  It  was  started  in  test  design  in  February.  We  are  experi- 
menting at  two  institutions.  El  Reno  Reformatory  m  Oklahoma  and 
at  Terre  Haute  Federal  Prison  in  Indiana. 

We  have  already  requested  and  are  receiving  feedback  from  the 
staffs  at  these  institutions  on  how  to  more  thoroughly  and  more  com- 
pletely personalize  the  checkoff  list  that  you  have  before  you,  so  that  it 
will  become  far  more  meaningful,  primarily  to  the  caseworker  who 
knows  the  case,  who  presented  it  tx>  the  Board,  and,  historically,  has 
been  the  one  who  has  interpreted  the  action  of  the  Board. 

Now,  what  we  are  attempting  to  do  is  develop,  with  our  limited 
staff  until  we  have  enough  examiners  and  large  enough  Board,  a  tech- 
nique to  aid  by  an  enlarged  checkoff  list  which  would  be  far  more 
personalized  than  the  one  you  have  before  you. 
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We  have  those  proposals  coming  back  from  the  institutions.  It  is  on 
our  agenda  for  our  meeting  the  end  of  this  month. 

Mr.  Kastenmeiek.  You  are  aware  that  Professor  O'Leary  sug- 
gested the  present  checklist  you  are  employing  is  inadequate? 

Mr.  Reed.  We  are  quite  in  agreement  with  Professor  O'Leary  on 
that  point,  and  we  are  extending  it,  as  I  have  indicated. 

Mr.  Kastenmeier.  Chairman  Reed,  you  have  mentioned  many  of  the 
sections  you  disagree  with  or  about  which  you  have  reservations.  You 
have  not  mentioned  a  number  of  other  sections,  concerning  such  things 
as  parole  good  time,  release  from  civil  disabilities,  and  the  like.  Does 
that  mean  you  approve,  disapprove,  or  have  no  comment  ? 

Mr.  Reed.  I  did  not  want  to  belabor  this  committee  with  a  longer 
statement.  I  did  pick  out  some  of  the  areas  that  I  thought  were  of 
greatest  concern  to  the  Board. 

One  area  that  I  think  has  been  omitted  in  the  bill  that  is  of  great 
concern  to  this  Board  is  a  revision  of  the  sentencing  alternatives  that 
are  available  to  the  court,  and  with  the  wide  variety  of  potential 
sentences  that  are  now  contained  in  the  statute  for  judges  to  choose 
from,  the  end  result  is  a  very  grave  disparity  in  sentencing  people  of 
very  like  kind. 

Some  judges  sentence  for  a  very  short  period  of  time  imder  an  in- 
determinate sentence.  We  have  discretion  immediately  before  us.  Other 
judges  sentence  for  a  very  lengthy  time,  and  this  is  particularly  illus- 
trated, I  think,  in  bank  robbery  cases  where  some  judges  on  almost 
identical  cases  will  give  18  or  20  years  under  a  definite  sentence  for  a 
bank  robbery,  whereas  in  other  sections  of  the  country  the  court  would 
give  a  5-year  sentence  under  an  indeterminate  sentence,  and  the  ability, 
sometimes  the  facts,  the  details  and  the  background  are  so  identical 
as  to  be  shocking. 

For  us  to  try  to  make  a  reasonably  just  decision  with  this  disparity 
in  sentencing  is  a  problem  that  I  have  not  touched  on  in  my  testimony. 

I  notice  that  the  bill  does  not  tackle  that.  I  would  hope  that  some 
study  would  be  made  of  this  problem.  I  did  not  take  time,  because  of  the 
length  of  my  statement,  to  touch  on  that. 

Mr.  Kastenmeier.  Sentencing  is,  of  course,  a  matter  before  the 
Judiciary  Committee.  It  is  a  matter  that  was  dealt  with  at  great  length 
by  the  National  Commission  on  the  Reform  of  Federal  Criminal  Law, 
We  tried  there  to  bring  the  sentencing  into  some  sort  of  rational 
alinement. 

However,  to  the  extent  that  there  is  some  complaint  about  the  abuse 
of  discretion,  we  also  have  heard  complaints  about  the  abuse  of  dis- 
cretion by  parole  boards — not  just  the  U.S.  Parole  Board,  but  any 
parole  board. 

Mr.  Reed.  We  have  also  heard  those  complaints. 

Mr.  Kastenmeier.  So  we  will  have  to  live  to  some  extent  with  that. 

I  would  like  to  further  comment  about  the  National  Commission. 
It  did  have  a  number  of  sections  on  parole.  [See  Appendix  15.3  You 
did  quote  approvingly  on  page  14  their  study  draft,  but  the  fact  is  that 
you  do  not  necessarily,  as  the  U.S.  Board  of  Parole,  endorse  without 
considerable  reservation  their  study  draft  with  reference  to  parole  pro- 
cedures, including  one  thing  at  the  outset  you  mentioned  with  regard 
to  H.R.  13118 — the  presumption  of  early  release. 
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Mr.  Reed.  Yes,  Mr.  Chairman,  and  I  think  I  tried  in  my  statement 
to  indicate  why  I  felt  that  the  related  sections  of  the  bill  have  estab- 
lished criteria  that  is  without  any  basis  or  foundation  of  research  to 
prove,  even  if  we  required  with  the  greatest  degree  of  accuracy,  under 
full  due  process  proceedings,  that  an  inmate  meet  that  critera,  whether 
or  not  he  would  succeed  or  fail  on  parole.  Until,  and  I  respectfully 
suggest  to  the  committee,  there  is  some  study,  and  there  are  some  facts 
that  have  been  documented  that  really  relate  to  criteria  that,  if  met, 
would  be  meaningful  in  decisionmaking,  we  should  delay  action.  I 
believe  our  study  will  provide  this  documentation. 

I  think  as  Dr.  Gottfredson  said,  to  place  such  other  criteria  and  say 
if  you  meet  this,  the  Board  shall  release,  leaves  this  Board  with  great 
concern,  whether  it  be  in  the  model  draft  or  whether  it  be  in  the  bill. 

Mr.  E^ASTENMEiER.  I  appreciate  your  answer. 

I  have  consumed  a  great  deal  of  time  with  my  questions.  I  would  like 
to  yield  to  my  very  patient  colleagues.  First,  the  gentleman  from 
Michigan,  Mr.  Conyers. 

Mp.  Conyers.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Eeed,  you  have  made  no  references  to  the  problem  of  race  in 
discussing  your  responsibilities. 

Mr.  Reed.  I  think  I  mentioned  that  there  were  people  who  were  cul- 
turally disadvantaged,  and  I  include  that  to  be  in  the  area  of  racial 
disadvantage. 

Mr.  Conyers.  I  would  not  be  able  to  recognize  that  as  a  racial 
reference,  necessarily.  I  am  glad  to  know  that  that  is  what  you  meant. 

Let  us  get  a  little  more  specific.  The  number  of  blacks  who  work  as 
parole  officers  across  the  country,  do  you  have  any  idea  what  that 
ratio  is '? 

Mr.  Reed.  You  see.  Congressman,  the  Board  does  not  hire  the  U.S. 
probation  officers  who  hire  the  parole  officers.  They  are  appointed 
mainly  through  the  judges  of  the  U.S.  district  courts.  This  Board  does 
not  have  the  authority  or  responsibility  to  hire  the  probation  officers, 
or  to  serve  this  Board  as  parole  officers. 

Mr.  Conyers.  Would  it  not  be  important,  even  if  you  do  not  have 
that  specific  responsibility,  to  know  what  that  ratio  is  ? 

The  reason  I  raise  the  question  is  that  it  has  come  to  my  attention 
in  the  course  of  this  subcommittee's  hearings  that  the  failure  of  many 
inmates  on  parole  is  due  to  their  having  white  parole  officers  who 
refuse  to  go  into  black  communities  to  supervise  them,  and  they 
literally  go  unsupervised  until  some  infractions  occur.  Then,  of  course, 
their  parole  is  revoked,  and  they  are  back  in  jail. 

Mr.  Reed.  I  think  Mr.  Merrill  Smith,  who  is  Chief  of  the  U.S. 
probation  system,  will  be  testifying,  and  I  am  sure  he  can  answer  that 
question  as  to  the  number  who  are  black  on  the'total  staff. 

I  do  not  disagree  with  you  at  all.  In  fact,  I  agree  that  the  rapport 
between  a  good  black  parole  officer,  probation  officer,  and  that  of  a 
parolee  would  be  greatly  enhanced  with  that  relationship,  althoujrb 
I  would  not  say  that  there  are  not  white  caseworkers  within  the 
institution  as  well  as  probation-parole  officers  who  are  incapable  of 
developing  good  relationships.  I  think  it  is  harder  and  more  difficult. 

Mr.  Conyers.  Then  you  do  undertake  to  know  what  these  ratios  are, 
and  what  the  problems  are,  yourself  ?  In  cither  words,  are  we  just  going 
to  presume  that  this  is  not  within  your  field  of  responsibility  ? 
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Mr.  Reed.  It  is  not  within  our  authority. 
Mr.  CoNTERS.  I  did  not  say  authority.  I  said  responsibility. 
In  other  words,  I  am  concerned  that  you  as  the  chairman  be  aware 
of  this,  because  it  is  going  to  be  very  hard  to  correct  some  of  these  racial 
imbalances  unless  those  at  the  top  are  concerned  about  this  and  are 
really  overseeing  it,  even  though  they  may  not  do  the  actual  hiring. 
The  effects  are  going  to  relate  very  directly  to  the  work  of  your 
Board.  I  think  they  are  all  inextricably  intertwined.  We  cannot  sepa- 
rate them  in  terms  of  who  does  the  hiring. 

Mr.  Reed.  I  was  merely  answering  as  to  who  has  the  authority.  We 
do  not  have  the  authority.  We  are,  and  we  continue  to  be,  very  inter- 
ested in  meeting  the  problem  that  you  had  suggested. 

I  might  point  that  that  my  immediate  predece^or,  Hon.  Judge 
Scoville  Richardson,  who  is  a  Federal  judge  in  New  York,  and  I 
worked  very  diligently  on  that.  Mr.  Curtis  Crawford,  who  is  a  distin- 
guished member  of  this  Board,  continues  to  bring  to  the  Board  the 
thinking  of  black  people,  and  their  problems,  and  does  so  very  effec- 
tively and  with  a  great  deal  of  input  that  I  think  gives  the  Board  a 
better  and  keener  insight  into  the  problems  that  we  ourselves  are 
qualified  to  know. 

Mr.  CoNYERS.  Can  you  give  me  some  enlightenment  about  declining 
to  testify  in  a  matter  that  involved  your  coming  into  Judge  Bryant's 
court  to  testify  here  in  the  District  of  Columbia  ?    ^ 

Mr.  Reed.  There  is  a  matter  pending  on  the  Ghilds  case  which  is  be- 
fore Judge  Bryant. 

Mr.  Conters.  Does  that  not  involve  certain  information  in  terms  of 

the  records  that  are  kept  to  determine  the  fairness  of  parole  hearings  ? 

Mr.  Reed.  It  contains  a  number  of  fsicets  of  the  suit.  It  is  a  class 

action  suit,  but  the  representation  by  counsel,  the  availability  of  files, 

and  all  of  those  things  are  involved,  yes. 

Mr.  CoNTERS.  Do  I  understand  that  you  are  resisting  coming  into 
court  to  discuss  these  matters  ? 

Mr.  Reed.  No  ;  I  don't  think  I  am  doing  that.  I  am  a  little  reluctant 
to  discuss  this  and  I  would  like  to  ask  counsel's  advice  in  discussing 
cases  pending  before  the  court. 

Counsel  reminds  me  that  we  have,  in  interrogatories,  in  great  length 
described  most  completely  and  fully  our  process,  and  in  a  very  lengthy 
affidavit,  as  completely  as  I  would  know  how  if  I  were  to  give  a  deposi- 
tion for  a  full  day,  as  to  what  our  policies  are. 

So,  on  our  part,  there  is  no  feeling  that  there  is  a  lack  of  clarity  in 
the  file  as  to  what  the  policies  of  the  Board  are  in  this  year. 

Mr.  CoNYERS.  You  feel  you  cannot  add  anything  to  it  by  subjecting 
yourself  to  questions  in  court? 
Mr.  Reed.  That  is  right. 

Mr.  Conters.  What  about  the  case  involving  Morton  Sobell — Sohell 
V.  Reed.,  327  F.  Supp.  1294,  (S.D.N. Y.  1971)— m  which  Judge  Frankel 
again  went  to  great  lengths  to  elicit  the  cooperation  of  yourself  as 
chairman  ?  In  that  case,  you  declined  to  come  into  Federal  court  to  dis- 
cuss Board  procedures ;  'is  that  not  correct  ?  [See  Appendix  lO.J 
Mr.  Reed,  That  is  correct- 
Mr.  Conyers.  Wliat  was  the  reluctance  there  ? 

Mr.  Reed.  I  think  the  case  that  you  are  referring  to,  Morton  Sobell, 
and  the  matter  before  Judge  Frankel,  was  breaking  new  ground  en- 
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tirely,  and  not  only  the  civil  rights  of  prisoners  but  of  parolees  in  a 
whole  new  area  thalt  went  beyond  anything  that  had  been  considered 
before. 

I  think  that  here,  again,  we  had  given  affidavits  and  interrogatories 
that  did  provide  information  to  the  court  as  to  our  policy,  as  to  our 
actions  in  that  particular  situation. 

Mr.  CoNYERS.  Of  course,  the  judge  did  not  think  so.  He  offered  to 
come  to  Washington,  if  it  would  aid  in  eliciting  your  personal  state- 
ments in  the  matter. 

Of  course,  they  would  not  want  you  to  contribute  to  extending  in- 
mates' civil  rights.  That  is  what  the  case  is  about.  You  were  going  to 
be  merely  a  witness. 

Mr.  Reed.  Yes,  but  in  that  case,  the  element  to  which  you  refer,  the 
thinking  and  policies  and  the  logic  of  the  Board  had  been  fully  de- 
veloped. I  do  not  know  how  I  could  have  added  anything  to  that. 

Mr.  CoNTERS.  If  a  judge  asks  you  to  come  to  court,  and  you  do  not 
think  you  can  add  any  more,  you  don't  come.  I  did  not  want  to  put 
it  too  negatively,  but  apparently  that  seems  to  be  the  substance  of  your 
position. 

Mr.  Reed.  If  I  answered  lall  of  the  writs  filed  against  this  Board,  I 
would  be  doing  nothing  else.  I  would  make  that  clear  to  you.  If  we 
did  nothing  but  answer  writs  and  go  to  court  and  testify,  I  would 
be  doing  nothing  else. 

I  do  think  I  have  some  o^bligations  that  are  even  greater  than  that. 

Mr.  CoNYERS.  I  think  I  understand  your  position.  You  made  it 
clear  before,  and  you  are  making  it  clear  again. 

In  all  of  the  hundreds  of  thousands  of  miles  you  mentioned  you 
were  traveling  in  trying  to  effect  good  decisions  in  terms  of  these  parole 
hearings,  is  it  fair  for  this  subcommittee  to  infer  that  many  of  the 
inmates  did  not  receive  a  fair  hearing  because  of  the  total  ina;bility 
of  the  Board  to  handle  these  many  thousands  of  cases  in  any  respon- 
sible way  ? 

Mr.  Reed.  I  would  not  support  that  statement,  Congressman.  I 
would  say  we  were  not  satisfied  that  we  had  the  time  or  the  staff  to 
make  the  thorough  review  that  we  should,  plus  the  fact  that  it  was 
taking  about  90  days  to  get  the  decision,  and  this  is  unfair. 

It  was  an  effort  to  give  an  expeditious  decision,  and  give  a  deci- 
sion at  the  earliest  possible  time,  as  well  as  a  more  thorough  review  of 
the  material  to  make  a  good  decision  that  motivated  us  to  move  to- 
ward the  examiner  system  and  the  reorganization. 

Mr.  Conters.  Do  you  see  any  relationship  between  the  rather  high 
rate  of  recidivism  and  the  way  the  Parole  Board  is  operated  ? 

Mr.  Reed.  I  don't  think.  Congressman,  that  the  rate  of  recidivism 
in  the  Federal  system  is  uncomfortably  high  as  relates  to  other  sys- 
tems throughout  the  country. 

Mr.  Conyers.  What  percentage  do  you  have  in  mind  ? 

Mr.  Reed.  I  am  talking  about  a  period  of  nearly  10  years. 

Mr.  Neagles  has  them. 

Mr.  Neagles.  You  are  asking  what  the  success  and  violation  rate 
of  Federal  prisoners  has  been  ? 

Mr.  Conyers.  What  is  the  recidivism  rate  among  Federal 
prisoners  ? 
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Mr.  Neagles.  I  think  that  is  another  question. 

Mr.  CoNYERS.  Well,  that  is  the  one  I  asked. 

Mr.  Neagles.  I  do  not  have  recidivism  rates  with  me.  I  have  pa- 
role violation  rates,  which  is  very  similar  to  it,  but  not  the  same.  I 
won't  want  to  confuse  two  sets  of  figures. 

Mr.  Kastenmeeer.  If  the  gentleman  from  Michigan  would  yield  to 

counsel t     -,01 

Mr.  Eglit.  Referring  to  your  Biennial  Report  [see  Appendix  18J, 
Chart  No.  9,  which  is  headed,  "Number  of  Parole  Releases  and 
Parole  Warrants  and  Ratio  of  Releases  to  Warrants,"  the  recidi- 
vism rate  in  1970  was  41  percent,  whereas  in  1967  it  was  31  percent, 
yet  the  number  of  people  paroled  in  1970  was  at  least  a  thousand  less 
than  the  number  of  people  paroled  in  1967. 

Chart  9 

fgUMBER  OF  PAROLE  RELEASES  AND  PAROLE  WARRANTS  AND  RATIO  OF  RELEASES  TO  WARRANTS 

FISCAL  YEARS  1961  TO  1970 


Thousands  of  Portons 


Dses  on  Parola  or  R«-Parole 
Pnrole  Warrants  Issued* 


1961  1962  1963  1964  1965  1969 

*I>o*t  not  include  warranU  withdrawn  during  yaar  of  iasua. 


Mr.  Neagles.  You  are  referring  to  Chart  No.  9. 1  see  nothing  in  that 
chart  referring  to  violations. 

Mr.  Eglit.  Chart  No.  9,  on  page  10. 

Mr.  Neagles.  I  am  sorry.  I  was  looking  at  the  wrong  page. 

That  is  right. 

Mr.  Eglfp.  That  is  right ;  that  you  have  the  second  worst  rate  for 
1970? 

Mr.  Neagles.  As  to  the  percentage  of  warrants  issued;  you  are 
right. 

To  clarify,  may  I  refer  you  to  page  29,  Chart  8,  which,  I  think,  is 
possibly  a  better  method  of  determining  whether  parolees  have  suc- 
ceeded or  failed. 

This  chart  shows  a  3-year  foUowup  of  a  group  of  parolees,  and  you 
can  see  there  that  for  the  1967  group,  3  years  later  60  percent  had 
succeeded,  which  means  about  40  percent  had  failed  after  a  3-year 
period. 

So  you  will  have  to  compare  both  of  those  charts  at  the  same  time 
to  draw  your  own  conclusions. 


95-263  O  -  73  -  pt.    7A 
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Charts 

NUMBER  FEDERAL  PRISONERS  RELEASED  ON  PAROLE.  AND  PERCENT  AGAINST  WHOM  KO  WARRANT 

WAS  ISSUED  THREE  YEARS  AFTER  YEAR  OF  RELEASE,  FISCAL  YEARS  1961  TO  1967 


No.  Released 


^JS'i 


70.S 
70.2 
70.9 
68.1 
66.2 
67.6 
60.S 


THOUSANDS  OF  PERSONS 
•  Includes  rapsrolM  and  ralaasees  from  the  O.C.  Youth  Center  between  1962  and  1967  (133  from  DCYC  in  1966!  72  in  19S7| 


Mr.  Eglit.  We  don't  know  how  many  of  those  released  in  1970  will, 
3  years  down  the  road,  fail  in  addition  to  those  who  have  already 
failed? 

Mr.  Neagles.  After  3  years,  there  is  hardly  any  failure. 

Mr.  Eglft.  If  we  are  concluding  40  percent  of  those  released  in  1970 
have  failed,  we  can  conclude  there  would  be  a  significant  number  more 
who  will  fail  over  the  next  3  years. 

Mr.  Neagles.  Chart  8  shows  how  many  failed  3  years  after  the  re- 
lease group.  The  release  group  is  the  1967  release  group. 

Mr.  Eglit.  And  3  years  later,  60  percent  were  successful.  But  we 
don't  have  the  3-year  f ollowup  figures  for  1970  releases. 

Mr.  Neagles.  It  will  take  3  years  to  determine  how  that  group 
fared. 

Mr.  Eglit.  Well,  the  initial  failure  rate  for  1967  releases  was  31  per- 
cent. By  1970,  this  had  gone  up,  you  say,  to  40  percent — nine  additional 
failure  points  in  3  years.  So  if  we  assume  the  same  increment  of  failure 
for  1970  releases,  starting  off  with  a  failure  rate  in  1970  of  41  per- 
cent, we  can  assume  nine  more  percentage  points,  which  produces 
a  50-percent  failure  rate? 

Mr.  Neagles.  It  may  be  we  will  have  a  40-percent  failure  rate,  such 
as  we  have  had  in  the  groups  in  the  years  released  just  previously. 

I  don't  see  any  indication  that  1970  will  be  any  worse  than  1969  or 
1968,  but  we  really  don't  know. 

Mr.  Eglit.  It  is  safe  to  use  the  chart  9  on  page  30  to  say  how  many 
failures  you  have  had  in  the  first  year.  That  is  as  accurate  as  any  other 
statistic. 

Mr.  Neagles.  There  is  one  fallacy  in  your  assumption  that  might 
make  you  change  your  assumption,  Mr.  Eglit. 

The  warrants  issued  in  1970,  the  violations  in  1970  are  not  neces- 
sarily against  the  people  released  in  1970.  These  are  warrants  issued 
against  people  released  not  only  in  1970  but  in  1969,  1968,  1967,  so  you 
cannot  make  an  accurate  comparison  of  what  is  going  to  happen  to 
the  1970  group  until  you  have  allowed  3  years  to  pass. 
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It  may  very  well  be  these  warrants  issued  in  1970  are  primarily 
against  people  released  in  1969  or  1968,  or  this  may  not  be.  We  cannot 
tell. 

Mr.  Eglft.  You  explain  this  as  a  statistical  "anomaly"  in  the  bien- 
nial report,  at  page  30.  You  don't  mention  anything  about  the  warrants 
going  back  over  the  years  ? 

Mr.  Neagles.  I  would  hope  you  would  rely  more  heavily  on  the 
chart  on  page  29  than  any  other  chart,  because  I  think  it  is  more 
indicative  of  the  history  of  the  Board,  not  because  the  figures  are  any 
better,  necessarily,  but  I  think  they  are  more  accurate.  I  would  urge 
you  to  use  that  point. 

Mr.  Blester.  I  am  not  a  mathematician,  and  my  wife  tells  me  I  don't 
know  much  about  logic,  either,  but  if  what  the  witness  has  just  said 
is  correct,  that  the  line  representing  the  failure  ratio  covers  back 
through  3  or  4  different  years  in  1966, 1967,  and  1968,  and  a  diminution 
of  paroles  in  1969  and  1970,  you  are  going  to  show  a  relatively  higher 
failure  ratio. 

Mr.  Neagles.  That  does  occur  from  year  to  year,  and  that  is  ex- 
actly right.  When  you  have  a  year  when  the  parole  rate  drops,  and  I 
think  I  am  echoing  what  you  say,  when  the  parole  rate  drops  rather 
dramatically,  and  the  warrants  continue  at  the  same  level,  the  ratio 
goes  up,  but  it  is  not  really  statistically  significant.  That  is  why  I 
tried  to  refer  you  to  the  other  chart. 

Mr.  Reed.  Might  I  make  one  other  comment  along  that  line,  that 
warrants  issued  in  1970  are  down  24  percent  from  warrants  issued  in 
1968,  which  was  your  high  year. 

Mr.  Eglit.  What  is  your  parole  release  rate  ? 

Mr.  Neagles.  Do  you  mean  the  percentage  of  those  who  leave  prison 
by  way  of  parole  and  mandatory  release  ? 

Mr.  Eglit.  You  say  the  percent  paroled.  What  is  your  release  rate 
in  terms  of  percent  paroled  t 

Mr.  Neagles.  I  think  you  mean  the  parole  grant  rate. 

Mr.  Eglit.  Of  the  people  who  are  eligible  for  release  in  any  one  year, 
how  many  get  out  ? 

Mr.  Neagles.  In  1970,  of  the  final  decisions  made  by  the  Board  to 
parole  or  not  to  parole  a  given  prisoner,  the  determination  was  that 
45.5  would  be  paroled. 

Mr.  Eglit.  Could  you  explain  what  final  decisions  are  ? 

Mr.  Neagles.  Yes,  sir. 

The  Board  makes  many  reviews  for  some  prisoners.  It  may  review 
a  prisoner  three,  four,  five  times  before  his  sentence  is  over.  If  you 
will  take  the  final  decision,  the  decision  to  parole  him,  and  compare 
that  with  the  decision  not  to  review  him  any  more,  but  to  let  him  con- 
tinue out  until  his  expiration  date,  or  the  mandatory  release  date,  that 
is  the  final  decision. 

We  are  not  counting  interim  reviews. 

Mr.  Eglit.  My  computation  is  23.7  for  release. 

Mr.  Neagles.  You  say  release  and  rate  of  parole  grants. 

Mr.  Eglit.  There  were  5,900  people  continued  for  further  review 
in  1970.  These  were  people  who  were  told,  "No,  you  will  not  get  out  this 
year." 

You  do  not  count  those  in  your  statistics,  but  would  not  you  consider 
that  a  prisoner  who  was  told,  "No,  you  are  being  continued  for  fui'- 
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ther  review,  and  you  cannot  even  make  it  into  our  statistical  chart," 
would  consider  himself  denied  parole  ? 

Mr.  Neagles.  He  would  consider  he  had  another  chance,  but  the 
fellow  denied  the  parole  knows  he  does  not  have  another  chance. 

Mr,  Eglit.  14,950  decisions,  approximately,  were  made  in  1970, 
according  to  table  VII,  on  page  18  of  the  biennial  report — that  is  deci- 
sions to  parole,  to  continue  to  expiration,  or  to  continue  for  further 
review.  Some  -.^OT  adults  were  released  on  parole,  and  3,906  adults 
were  continued  to  expiration,  assuming  that  of  the  5,902  continued  for 
further  review,  4,900  were  adults,  this  means  a  total  of  13,950  adults 
decisions.  And,  with  3,307  being  granted  parole,  you  have  a  release  rate 
of  23.7  percent. 

TABLE  VII —DECISIONS  OF  THE  BOARD,  BY  DISPOSITION  AND  TYPE  OF  CONSIDERATION,  FISCAL  YEAR  1970 

Type  of  decision  Number 

Parole  and  reparole: 5,142 

Adults _... (3,307) 

Youth  offenders (1,506) 

Juveniles (299) 

Continue  to  expiration  (adults) __ 3,906 

Continue  for  further  review... 5,902 

Revoke  or  reinstate  to  supervision... 2,038 

Washington  review  hearings 65 

Appellate  reviews' 1. 129 

Warrant  disposition  reviews 400 

Total  decisions 17,582 

1  Includes  all  en  banc  considerations. 

Mr.  Neagles.  I  would  like  to  correct  your  wording. 

Please  don't  use  "release"  when  you  are  talking  about  decisions  of 
the  Board,  because  they  are  two  different  things. 

What  you  are  looking  at  here  on  page  18  is  the  workload  of  the 
Board.  It  counts  the  number  of  reviews  a  Board  made,  and  it  may 
have  made  many  reviews  about  one  man. 

Now,  if  you  want  to  say  that  a  man  was  reviewed  18  times  during 
his  term 

Mr.  Eglit.  We  are  just  talking  about  fiscal  year  1970. 

Mr.  Neagles.  These  are  reviews  made  during  the  year.  If  the  Board, 
using  your  reasoning,  wanted  to  make  themselves  look  good  and  liberal, 
it  would  not  make  several  reviews,  because  that  is  a  black  mark  against 
the  Board. 

What  you  are  doing  here  is  counting  the  times  you  review  a  person. 

Mr.  Eglit.  I  am  counting  the  times  in  1970. 

Mr.  Reed.  They  are  reviews. 

Mr.  Eglit.  One  person  can  be  reviewed  eight  times  in  a  year  ? 

Mr.  Neagles.  I  said  during  the  year  the  Board  made  5,902  reviews 
of  certain  prisoners  and  made  no  final  decision.  The  only  decision  was 
to  look  at  him  again  a  little  later. 

Mr.  Eglit.  So  these  people  are  neither  continued  to  expiration — 
which  is  a  flat  denial— nor  are  they  paroled. 

Mr.  Neagles.  There  was  no  decision. 

Mr.  Eglit.  3,307  adults  paroled  in  1970,  3,906  denied,  and  4,902 
adults  neither  denied  nor  granted,  but  held  in  limbo,  which  brings  you 
to  a  total  of  13,950  people. 

Of  those  13,950,  3,307  were  in  fact  granted  parole — which  is  the 
number  getting  out  on  parole — producing  a  rate  of  23.7  percent. 
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Mr.  Neagles.  Of  the  workload  decisions.  However,  of  the  decisions 
of  the  Board  concerning  a  prisoner  to  refuse  parole  or  grant  parole 
the  percentage  is  45.5.  That  is  excluding  the  interim  reviews. 

TABLE  IX.-NUMBER  AND  PERCENT  OF  ADULT  PRISONERS  PAROLED.  FINAL  DECISIONS  ONLY.  FISCAL  YEARS 

1966  TO  1970 


Year 

Decisions 

Continued  to 
expiration 

Paroled  i 

Percent 
paroled 

1966                                    

8,718 

5,102 
3,878 
4,443 
2,658 
3,755 

3,616 
4,310 
3,663 
3,410 
3,139 

41.5 

1967                               

8,188 

52.6 

1968 

8,096 

45.2 

1969                                         

6,068 

56.2 

1970                                     

6,894 

45.5 

1  Does  not  include  decisions  to  review  at  a  later  date.  Does  not  include  reparoles. 

Mr.  Eglit.  Except  in  terms  of  individuals. 

Mr.  Neagles.  In  tenns  of  individuals,  it  comes  out  45.5. 

Mr.  Reed.  They  could  be  reviewed  in  90  days.  Because  they  are  re- 
viewed and  not  released  at  the  end  of  90  days  you  want  to  count  it  as 
a  denial  of  parole  and  that  is  inconsistent  with  the  indeterminate 
philosophy. 

You  can't  do  that  under  the  Federal  Youth  Corrections  Act. 

You  cannot  do  that,  otherwise  you  are  comparing  apples,  oranges, 
and  eggs,  and  this  does  not  add  up. 

Mr.  Neagles.  The  Youth  Corrections  Act  requires  that  one  be  re- 
viewed within  90  days. 

Mr.  Reed.  On  the  regular  sentence  after  they  have  served  their  mini- 
mum term,  they  are  regularly  rcAdewed  and  this  is  one  of  the  policies 
that  the  Board  has — of  regularly  looking  at  the  progress  of  an  individ- 
ual— not  saying  "no,"  "denial." 

Mr.  Eglit.  You  are  saying  this  is  a  policy  that  has  been  criticized ; 
that  other  people  do  not  consider  it  an  accurate  parole  release  rate? 

Mr.  Reed,  No. 

Mr.  Neagles.  The  percentage  is  45.5  and  I  would  refer  you,  please,  to 
page  25  where  you  have  a  pie-type  chart.  These  show  releases  from  pris- 
on, not  Board  decisions.  These  are  the  ways  prisoners  actually  left 
prison. 

Charts 

RELEASES  FROM  FEDERAL  INSTITUTIONS.  FIRST 
TIME  ON  THE  SENTENCE,  PRISONERS  SENTENCED 
TO  SIX  MONTHS  OR  MORE,  BY  TYPE  OF 
RELEASE,  FISCAL  YEAR  1970 


•  "Odw«"  includM  anMndmcnu  ol  unWnM,  dMIh,  ••c»pa,  ate. 
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Mr.  Eglit.  The  release  rate  shown  there  is  39.2  percent. 

Mr.  Neagles.  39.2  went  out  by  parole  supervision.  Another  23.6  per- 
cent went  out  under  the  mandatory  release  provisions  which  provides 
they  ai-e  subject  to  parole  conditions. 

They  go  out  as  if  on  parole.  Therefore,  62.8  percent  of  the  prisoners 
go  out  under  some  form  of  supervision  and  come  under  the  jurisdic- 
tion of  this  Board. 

The  remaining  30  percent  go  out  without  supervision. 

These  are  primarily  shoit-term  prisoners,  sentences  of  a  year,  18 
months,  and  so  forth. 

Mr.  Eglit.  Except  your  percent  paroled  is  45.5  on  the  other  chart. 

Mr.  CoNYERS.  Gentlemen,  I  asked  the  question  that  brought  on  this 
statistical  review.  I  must  confess  I  was  hardly  more  enlightened  by 
the  terminology  that  has  been  exchanged.  So,  I  \yant  to  drop  that 
question.  I  think  I  see  where  the  Chairman  of  the  Board  and  his  asso- 
ciates are  coming  from  on  that  point. 

I  would  like  to  ask  a  final  question  and  I  will  then  yield  to  the  rest 
of  the  members.  How  much  protection  are  we  to  give  against  people 
who  send  in  material  which  is  placed  in  an  inmate's  file,  as  opposed  to 
protecting  the  inmate  by  giving  him  the  right  to  be  able  to  know 
where  it  is  coming  from  and  to  be  able  to  respond  to  it  ? 

I  have  here  a  memorandum  I  would  like  to  read  to  you  and  get  your 
reaction  to : 

I  understand  the  above  subject  is  applying  for  a  parole  with  some  cock  and 
bull  story  about  family  problems  and  responsibilities.  We  believe  this  is 
phony. 

Have  you  seen  this  kind  of  thing  in  inmates'  files  ? 

Mr.  Reed.  By  whom  ?  Is  this  by  a  staff  member  ? 

Mr.  CoNYERS.  I  am  not  going  to  address  myself  to  any  specific 

Mr.  Reed.  I  can't  play  guessing  games  with  you.  Congressman.  I 
don't  know  how  to  respond  to  your  question. 

Mr.  CoNYERs.  This  is  not  a  guessing  game  at  all,  I  assure  you.  This 
could  come  from  parole  officei-s,  from  corrections  officers,  from  people 
in  the  prisons  who  are  supervising  and  have  the  authority  to  put 
these  kinds  of  materials  in  the  files. 

Mr.  Reed.  I  would  say  if  that  is  what  you  are  saying  that  I  have 
never  seen 

Mr.  CoNYERS.  You  have  never  seen  anything  like  that  ? 

Mr.  Reed.  No ;  I  have  not. 

I  would  say  if  that  were  a  part  of  an  official  file  representing  a 
professional  staff  person,  it  would  be  beneath  the  dignity  of  a  staff 
person  to  use  that  kind  of  language  in  describing  any  inmate  in  a 
Federal  institution  or  any  other  institution. 

Mr.  CoNYERS.  You  have  never  seen  anything  like  this  before  ? 

Mr.  Reed.  I  have  not. 

Mr.  CoNYERS.  Thank  you  very  much. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Blester. 

Mr.  BiESTER.  Thank  you,  Mr.  Chairman. 

I  wonder  if  we  can  continue  somewhat  on  the  matter  of  the  ex- 
aminer's system.  Could  you  give  us  some  idea  what  the  qualifications 
are  of  the  examiners,  what  kind  of  backgromids  they  carry  into  the 
hearings  they  hold  ? 
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Mr.  Reed.  Yes ;  we  have  tried  to  emulate  as  best  we  can ;  that  is, 
again  here  a  combination  of  background  and  experience  of  multi- 
discipline  backgrounds.as  is  the  case  lor  Board  members. 

We  have  our  Chief  Hearing  Examiner,  Mr.  Doneghy,  who  is  a 
lawyer.  He  also  has  a  master's  degree  in  social  work.  He  was  formerly 
chairman  of  the  Ohio  State  Board  of  Parole.  He  is  a  member  of  the 
black  community,  Congressman,  who  has  a  very  real  insight  into  the 
unique  problems  that  constitute  the  types  of  offenders  that  are  repre- 
sented in  that  group. 

Mr.  BiESTER.  The  Chief  Hearing  Examiner  is  black  ? 

Mr.  Reed.  Yes;  he  is.  He  reports  to  the  chairman  through  chain 
of  command  procedures. 

We  have,  in  terms  of  examiners,  others  who  have  master's  degrees 
in  social  work.  We  have  others  who  have  a  background  in  criminology, 
in  casework  services.  I  think  all  except  two,  and  Mr.  Neagles  can 
correct  me,  have  degrees  at  least  at  the  graduate  level  of  masters, 
approximately  5  years'  experience  and  some  of  them  10,  12,  15  years 
of  experience. 

They  are  indeed  an  outstanding  group  of  men  who  have  had  ex- 
perience and  training  in  the  multidiscipline  background  in  the  field  of 
parole  and  correctional  administration.  In  Mr.  Doneghy's  case,  at  the 
administrative  level,  for  a  period  of  years. 

Mr.  BiESTER.  With  respect  to  the  question  of  independence  and  the 
dependence  and  the  structuring  of  the  Board's  relationship  to  other 
governmental  entities,  I  take  it  that  it  is  your  feeling  that  the  Board 
should  be  as  independent  as  possible ;  am  I  correct  in  that  ? 

Mr.  Reed.  Yes,  sir.  I  might  add  we  have  had  complete  independence 
in  our  operation. 

Mr.  BiESTER.  Do  you  have  to  check  with  the  Attorney  General  or  his 
representative  with  respect  to  the  positions  that  you  take  today  ? 

Mr.  Reed.  The  testimony  here  ? 

Mr.  Blester.  Yes. 

Mr.  Reed.  This  is  a  policy  of  the  Department  that  all  testimony  is 
cleared.  .  . 

Mr.  BiESTER.  Do  you  think  it  would  be  useful  to  take  additional 
steps  to  make  the  Board  more  independent  than  it  presently  is? 

Mr.  Reed.  I  would  say  if  we  are  talking  about 

Mr.  BiESTER.  I  realize  it  is  a  difficult  question  to  ask  jou. 

Mr.  Reed.  If  you  are  talking  about  independence  as  far  as  the  ex- 
perience of  the  Board  is  concerned  with  tms  present  administration, 
we  have  not  lacked  for  any  degree  in  total  independence. 

As  to  what  the  situation  would  be  in  another  administration  in  the 
future,  I  cannot  speak  to  that. 

Mr.  BiESTER.  Could  I  ask,  how  long  is  your  term  ? 

Mr.  Reed.  It  is  a  6-vear  term. 

Mr.  BiESTER.  Should  that  be  longer? 

Mr.  Reed.  Professor  Johnson  in  his  very  thorough  study  of  the 
Board,  lasting  about  14  months,  a  distinguished  professor  of  law  from 
the  University  of  California,  Chief  Justice  Warren  Burger's  law  clerk 
at  one  time,  recommends  a  12-year  term. 

Mr.  BiESTER.  A  12-year  term  ? 

Mr.  Reed.  Yes,  a  12-year  term. 
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He  recommends  a  far  greater  degree  of  independence  and  improved 
retirement  procedure.  He  points  out  in  his  report  that  whereas  Fed- 
eral judges  have  life  tenure,  they  have  an  excellent  retirement  system. 

Members  of  this  Board  serve  6-year  terms  and  it  is  his  feeling  that 
this  is  too  short  a  period  of  time  for  the  responsibility  of  administering 
the  sentence,  a  major  responsibility  that  lies  with  this  Board. 

I  might  say  at  the  level  of  the  types  of  offenders  witlh  which  this 
oommittee  is  well  acq^uainted  with  in  Federal  penal  institutions,  some 
of  them  high  in  political  office,  some  of  them  in  great  stature  in  their 
own  situation,  many  of  them  former  members  of  govei-nment  bodies 
and  organized  crimes  and  other  groups. 

Professor  J<>linson  points  out  that  every  consideration  to  an  in- 
creasing of  the  stature  of  the  Board  and  of  its  independence  in  his 
judgment  is  warranted. 

Mr.  BiESTER.  With  respect  to,  I  guess,  two  additional  questions — and 
I  will  try  to  be  very  brief — as  we  went  over  these  figures  here,  it  seemed 
to  me  that  it  was  very  difficult  to  compare  different  years  and  different 
circumstances  not  only  in  terms  of  the  natural  vagaries  that  result  from 
the  different  socioeconomic  background  of  the  different  periods,  and 
high  employment  may  produce  less  crime  than  unemployment  and 
so  on,  but  has  there  not  been  a  process  of  reducing  the  prison  popula- 
tion down  to  the  most  difficult  distillate  to  deal  with,  and  does  not  that 
circumstance  also  have  an  impact  on  the  flexibility  of  the  Board  at  the 
present  time  ? 

Mr.  Reed.  Yes;  it  certainly  does.  Congressman  Biester,  because  a 
higher  percentage  of  probation  is  being  granted  by  the  Federal 
courts  throughout  the  Nation. 

Back  15  years  ago  we  were  getting,  many  times,  first  offenders  with 
a  very  limited  history  of  criminal  activity  and  a  very  early  parole  on 
those,^  and  sometimes  an  immediate  parole  was  not  uncommon. 

But  I  would  suggest  to  you  that  the  scene  in  1972  is  different  from 
1962  in  terms  of  the  type  of  average  offender  we  have  in  our  Federal 
institutions. 

]Mr.  Biester.  Because  we  are  at  the  sentencing  level  putting  more 
persons  on  the  street  under  supervision  at  the  pre-incarceration  level, 
we  have  a  more  difficult  problem  in  dealing  with  the  on-the-street  dis- 
position of  those  who  are  in  the  post-incarceration  sta^e. 

Mr.  Eeed.  The  residue  group  coming  into  the  institution  is  a  differ- 
ent group  than  even  from  years  ago. 

Mr.  Biester.  I  hesitate  to  ask  this  broad  general  question  but  I  think 
in  fairness  I  should.  We  have  a  lot  of  discussions  on  the  concept  and 
the  framework  in  w^liich  one  looks  at  parole. 

We  have  looked  at  the  grace  theory  and  the  contract  theory  and  a 
host  of  others.  I  have  found  myself  coming  to  the  point  of  view  what 
we  are  really  talking  about  is  balancing  the  interest  of  the  public  and 
the  inmate  and  the  potential  parolee. 

I  would  be  interested  in  hearing  your  thoughts  on  that. 

Mr.  Reed.  I  was  particularly  interested  in  Prof.  Robert  Dawson's 
testimony  here  on  Mardh  20,  from  the  University  of  Texas  Law  School. 

The  professor  outlined  in  his  testimony  what  he  called  the  medical 
theory  or  the  diagnosis,  in  the  treatment  of  the  individual  offender. 

That  is  what  we  have  called  over  the  last  20  or  25  years  the  new 
penoHogy,  the  new  hope.  We  were  not  just  trying  to  punish  people,  we 


401 

were  trying  to  help  tlhem  and  meet  unmet  needs,  by  job  training,  by 
education,  and  by  working  out  personality  conflicts  or  (hostilities,  and 
he  used  the  concept  of  the  medical  model. 

I  would  say  I  fully  subscribe  to  that  theory  and  that  has  been  the 
progressive  concept  of  corrections  over  the  last  20-25  yeai-s. 

I  think  as  I  said  earlier  to  the  chairman  that  it  does  work.  I  think  it 
can  work  better  if  we  fully  staff  it  and  fully  finance  it. 

I  don't  think  it  has  been  tried  and  failed.  I  don't  think  it  has  ever 
really  been  tried. 

The  professor  then  goes  on  in  Ms  testimony  to  talk  about  the  judi- 
cial model.  He  then  proposes  that  the  judicial  model  be  a  second  trial, 
that  the  time  of  sentencing  is  the  first  trial,  and  then  he  suggests  that 
at  the  parole  hearing,  we  should  then  go  back  through  all  of  the  cases 
in  an  adversary  proceeding,  in  a  judicial  model,  so  that  if  an  inmate 
in  that  setting  can  show  cause — and  again  I  point  out  that  the  proposed 
criteria  is  faulty  of  any  research  to  substantiate  it  to  establish  that  if 
they  met  it  it  would  be  meaningful — that  the  judicial  model,  particu- 
larly with  the  judicial  review  built  in  here,  we  would  not  only  have  the 
tremendous  delay  that  goes  into  ever  getting  a  convicted  individual 
into  prison  because  of  unending  appeals,  but  during  the  entire  period 
of  incarceration  you  will  continue  this  unending  appeal  procedure  un- 
til there  will  never  be  any  finalizing  of  the  court  or  of  the  Parole 
Board. 

We  will  run  out  of  time  when  release  should  have  occurred.  But  I 
suggest  to  you  if  we  really  believed  in  diagnosis  iind  treatment  in  help- 
ing individuals,  we  ought  not  to  give  them  the  chance  to  play  games 
here  in  terms  of  technicalities,  not  only  many  times  not  being  for 
prison  in  the  first  place  and  in  the  Federal  system  men  who  enter  prison 
usually  do  so  on  a  plea  of  guilty. 

Mr.  BiESTER.  Most  of  it  is  plea  bargaining. 

Mr.  Reed.  That  is  right,  plea  bargaining,  usually  pleading  to  a  lesser 
charge. 

Once  the  sentence  is  finalized  until  there  can  be  review  and  review, 
not  only  have  we  lengthened  the  time  of  the  decision,  but  the  chance  to 
ever  really  finalize  the  period  of  treatment  or  involving  the  inmate  in 
the  treatment  process  will  have  been  invalidated. 

Many  times  one  of  the  first  and  most  important  points  in  real  treat- 
ment is  to  get  the  inmate  to  recognize  the  fact  that  he  has  committed 
an  offense ;  that  he,  in  fact,  has  violated  the  rules  of  society. 

This  cathartic  experience  is  the  first  step  in  any  real  meaningful 
procedure,  whether  it  is  on  a  psychiatrist's  couch,  in  a  State  mental 
institution,  or  in  a  prison. 

The  concept  of  treatment  and  the  cathartic  experience  would  never 
really  occur  here  because  always  the  review  by  technicality — I  can 
review,  I  can  appeal  on  technicalities,  I  can  continue  this  process  and 
many  times  we  are  getting  a  high  percentage  of  our  F'ederal  offenders 
who  have  appealed  and  appealed  and  it  is  3  and  4  years  after  their 
conviction  before  they  enter  on  service  of  their  sentence. 

Any  cause  and  effect  between  a  conviction  of  an  offense  that  occurred 
3  or  4  years  ago  and  the  entering  upon  service  of  that  sentence  after 
appeals  have  been  exhausted  are  almost  totally  lost. 

If  your  youngster  puts  his  hand  in  the  cookie  jar  and  takes  a  cookie 
and  if  it  is  against  the  rules  and  you  wait  and  discuss  it  and  then 
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finally  6  months  later  or  a  year  later  your  wife  comes  by  and  smacks 
him  on  the  hand,  he  wants  to  know  what  it  is  all  about. 

Not  unlikely  is  the  psychological  indication  of  this  prolonged  delay. 
Cathartic  experience  is  a  treatment  process  within  the  institution  frus- 
trated by  this  process  of  the  judicial  model  that  the  professor  talks 
about  and  some  other  professors  have  spoken  to  you  in  some  other 
language. 

In  my  experience  and  in  the  best  treatment  programs  that  I  am 
familiar  with  in  this  Nation,  there  have  been  in  that  process  not  only 
adequate  staff  but  staff  that  worked  upon  the  theory  that  there  has  to 
be  a  finalizing,  an  acceptance  of  responsibility  before  you  can  start  to 
make  any  real  progress  with  insight  that  later  develops  into  matura- 
tion and  inner  controls  that  make  them  safe  to  determine  their  own 
lives  on  the  outside. 

This  is  one  of  my  particular  concerns. 

Mr.  Beester.  I  notice  the  bells  have  rung.  The  gentleman  from  New 
York  has  been  most  patient.  I  yield  back  to  the  chairman. 

Mr.  Kastenmeier.  The  gentleman  from  New  York. 

Mr.  Fish.  I  thank  you  for  giving  us  so  much  time  this  morning.  I 
could  not  help  but  be  appalled  at  the  personal  statistics,  a  Board  with 
eight  examiners,  an  annual  workload  of  12,000  hearings  and  5,000 
progress  reports  and  you,  yourself,  stated  this  morning  that  one  can- 
not be  satisfied  with  this. 

In  the  institutions  we  have  visited,  both  Federal  and  State,  one 
of  the  things  we  have  been  told  by  inmates  is  that  frequently  a  parole 
hearing  is  a  perfunctory  thing.  I  can't  remember  if  it  was  a  State  or 
Federal  institution  we  were  in  but  often  they  speak  of  10  minutes  before 
a  parole  officer  and  you  can  sympathize  with  this  if  you  waited  all  year 
for  this  important  occasion,  but  in  thinking  in  terms  of  personnel, 
which  I  think  is  a  very  real  responsibility  of  this  subcommittee  to  help 
you  with,  I  wonder  if  you  could  give  us  any  kind  of  an  idea  of  what  you 
would  need  in  the  way  of  hearing  examiners  if  you  were  to  try  to 
maintain  a  standard  to  afford  a  prisoner  at  least  half  an  hour  if  not 
an  hour  at  a  parole  hearing,  bearing  in  mind  that  section  4208  of  the 
bill  before  us  calls  for  perhaps  more  frequent  hearings  than  are  con- 
ducted today. 

My  personal  view  is  that  it  should  be  annual.  Factoring  that  in, 
realizing  the  present  strain  you  are  under,  can  you  give  us  any  idea 
how  many  you  would  need  ? 

Mr.  Reed.  Yes,  Congressman  Fish.  I  am  delighted  you  asked  that 
question  because  we  have  done  some  studies  on  it,  and  particularly  if 
we  were  to  develop  this,  it  would  require  statutory  authority  for 
examiners  to  make  initial  decisions. 

As  I  mentioned  in  my  testimony,  in  regionalizing  the  Board,  ap- 
proximately 25  examiners  with  an  enlarged  Board  of  possibly  11  or  12 
members  to  give  the  thorough  sort  of  review  that  I  think  you 
are  suggesting,  is  only  fair. 

If  we  are  to  give  ample  time  for  the  hearing,  ample  time  for  con- 
ferring and  deliberating  and  yet  give,  at  the  v^ry  earliest  moment, 
a  decision  to  that  inmate,  who  instead  of  having  to  wait  90  days  is 
now  waiting  32  days,  I  tlhink  with  the  panel  having  the  authority 
to  make  the  initial  decision  that  in  conference  a  decision  could  be 
made  and  the  inmate  before  he  goes  to  bed  that  night  could  know. 
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Mr.  Fish.  The  25  is  your  figure  ? 

Mr.  Reed.  Yes,  sir. 

Mr.  Fish.  You  pointed  out  two  irritants  inmates  have  expressed 
about  parole,  one  being  how  slow  it  is  and,  second,  not  being  told 
primarily  of  the  decision. 

I  think  my  colleagues  will  agree  with  me  that  inmates  added  an- 
other irritant  in  talking  to  us  and  that  was  the  degree  of  arbitrari- 
ness— different  parole  board  members  or  hearing  examiners  would 
be  before  them  each  year — each  really  with  a  different  outlook  as  to 
what  the  prisoner  should  have  been  doing  in  the  preceding  year  to 
gain  parole. 

One  year  the  prisoner  would  be  turned  down  and  told  to  go  into 
vocational  training.  He  would  do  that  and  a  year  later  he  would 
come  before  somebody  and  they  would  say,  "Why  didn't  you  work  in 
prison  industry  or  go  to  high  school." 

It  is  totally  unfair.  I  am  sure  you  appreciate  that  in  spite  of  the 
large  staff  there  should  be  a  very  certain  continuity — if  at  all  possible 
the  same  hearing  examiner  should  see  the  same  inmate. 

Mr.  Reed.  I  would  just  like  to  say,  Congressman,  if  we  followed 
the  idea  of  regionalization  with  examiners,  we  have  talked  of  that 
very  thing,  and  that  the  same  people  hopefully  would  hear  the  same 
inmate  a  year  later  or  6  months  later  or  whatever  it  was  so  that  not 
only  the  record  should  show — which  it  should  show  anyway — what 
the  attainable  goals  were  and  what  the  examiner  who  talked  to  him 
6  months  or  a  year  ago  had  outlined  in  the  record,  but  it  would  be 
the  same  personality. 

In  my  own  experience  when  I  have  conducted  an  initial  hearing 
and  then  come  back  to  a  later  review  and  the  same  man  comes  be- 
fore me,  he  says,  "Yes,  I  remember  I  was  in  to  see  you  in  this  Board 
a  year  ago  and  we  talked  about  the  following  things." 

I  don't  have  to  look  at  the  file.  He  will  tell  me  and  he  will  read 
back  to  me.  I  will  look  at  the  file,  and  it  is  true,  these  were  the 
thin^. 

Mr.  Fish.  I  understand  from  your  testimony  that  you  also  envisage 
in  this  regionalization  two  examiners  sitting  and  you  envisage  an 
immediate  written  statement  of  the  reason  the  parole  was  denied. 

Mr.  Reed.  I  would  say  at  the  earliest  possible  date.  I  think  the  deci- 
sion of  the  panel  should  be  given  immediately  and  at  the  earliest 
possible  date  the  written  statement.  I  mean  a  written  opinion. 

Mr.  Fish.  Not  a  checkoff  of  a  box  ? 

Mr.  Reed.  No;  a  written  opinion,  and  that  could  be  devised  with 
that  large  a  staff  so  that  it  would  be  given  at  the  same  time  the  decision 
is  given. 

Mr.  Fish.  I  am  skipping  here  and  not  going  chronologically,  but 
there  is  another  section  which  concerns  the  parole  hearing  itself.  ^ 

I  refer  to  section  4210  which  talks  about  the  rights  of  the  individual 
inmate  at  the  hearing. 

Mr.  Reed.  Section  4210  outlines  the  parole  hearing. 

Mr.  Fish.  I  take  it  you  are  in  favor  of  counsel  ? 

Mr.  Reed.  I  think  the  argument  for  counsel  is  made  by  the  Adminis- 
trative Conference  of  the  United  States  and  the  role  as  I  outlined  in 
my  testimony  which  is  in  their  report. 
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It  is  not  an  adversary  proceeding.  It  is  a  person  who  would  be  help- 
ful, a  person  who  would  be  able  to  enunciate  for  the  person  who  was 
not  well  spoken  in  his  situation,  a  friend  to  help  interpret  the  assets 
that  he  does  have,  the  progress  he  has  made. 

Mr.  Fish.  It  is  not  adversary.  I  understand  that 

Mr.  Reed.  But  in  the  role  that  the  Administrative  Conference  pro- 
poses, which  I  have  described,  I  think  it  has  merit ;  yes. 

Mr.  Fish.  In  a  parole  revocation  hearing,  would  you  agree  to  con- 
frontation with  the  individual  who  brought  about  the  disclosure  that 
led  to  the  hearing  ? 

Mr.  Reed.  Of  course,  the  Hyser  v.  Reed  decision  [see  Appendix  9] 
does  spell  out  the  role  of  the  hearing.  In  my  testimony  we  have  con- 
cluded that  limited  disclosure  of  the  files  is  a  desirable  thing. 

Mr.  Fish.  This  was  mentioned  to  us  over  and  over  again  by  inmates. 
They  referred  to  the  tyranny  of  the  pencil,  material  that  could  be  put 
into  the  file,  the  material  that  could  be  read  by  the  parole  hearing 
examiner  but  not  known  by  the  individual. 

I  think  they  referred  to  it  as  a  "silent  beef."  Congressman  Conyers' 
earlier  questioning  of  you  was  the  type  of  statement  that  we  have 
every  reason  to  believe  is  in  the  files  of  an  offender  and  that  type  of 
statement  unchallenged  can  be  very  damaging. 

I  wonder  if  you  could  define  for  us  your  views  of  limited  disclosure. 
Right  now  we  see  so  many  instances  of  no  disclosure.  What  is  your 
thinking  on  this  ? 

Mr.  Reed.  I  think  at  a  revocation  hearing,  we  now  provide  the  al- 
leged violator  and  his  counsel  with  a  copy  of  the  charges.  They  are 
given  to  them  prior  to  the  hearing,  prior  to  the  time  of  setting  the  hear- 
ing. I  think  that  substantiating  evidence  that  the  Board  may  have  tliat 
does  not  conflict  with  the  area  that  I  ruled  out  in  my  testimony  would 
give  better  understanding  by  the  inmate  as  well  as  the  counsel  repre- 
senting him  as  to  the  type  of  evidence  that  the  Board  does  have  and 
that  disclosure  of  that  sort  of  information  which  would  not  be  incon- 
sistent with  the  Hyser  v.  Reed  decision  would  be  able  to  give  the  in- 
mate and  his  counsel  a  better  opportunity  to  know  what  is  in  the  mind 
of  the  Board  upon  certain  facts,  when  it  makes  a  finding  of  fact  that 
counsel  or  inmate  would  not  be  informed  of. 

But  the  basic  charges  are  available  to  them  now.  I  want  to  make  that 
clear,  and  the  substantiating  data  for  the  charges.  The  reasons  for  the 
warrant  is  made  available  to  the  inmate  and  his  counsel  at  the  present 
time. 

Mr.  Fish.  Yesterday  in  testifying  before  us,  Mr.  Bennett  in  talking 
about  parole  revocation  hearings  said,  "The  manner  in  which  parole 
revocation  should  be  held  and  the  question  and  to  what  extent  there 
should  be  adversaiy  proceedings  I  would  leave  to  the  discretion  of  the 
courts.  There  are  several  such  cases  pending,  one  of  which  is  now  in 
the  Supreme  Court.  I  think  this  can  best  be  left  there  rather  than  the 
subcommittee  involving  itself  in  this  prickly  thicket." 

I  wonder  if  you  would  care  to  comment  on  Mr.  Bennett's  advice 
to  us. 

Mr.  Reed.  I  would  not  very  often  want  to  disagree  with  Mr.  Bennett 
because  his  thinking  is  very  clear  usually  and  he  has  been  one  of  the  real 
pioneers  in  this  whole  field. 
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I  would  say — well,  Chief  Justice  Burger  wrote  the  Hyser  v.  Reed 
decision.  It  was  heard  en  banc  in  the  Court  in  the  District  of  Colum- 
bia and  I  am  willmg  to  leave  it  to  the  Court's  determination  rather  than 
to  move  this  into  the  area  of  legislation. 

I  think  the  courts  will  interpret  as  they  have  in  many,  many  ways 
what  the  enlarging  civil  rights  of  inmates  may  be,  both  within  the 
walls  as  well  as  those  outside  the  walls. 

I  might  add  parenthetically  that  an  inmate  is  within  the  custody  of 
the  Attorney  General,  whether  he  is  inside  a  wall  or  outside.  When  an 
inmate  is  on  parole  he  is  subject  to  the  authority  of  the  Attorney 
General  and  the  Board.    ' 

Mr.  Fish.  Congressman  Conyers  mentioned — I  keep  going  back  to 
that  statement — some  of  the  inmates  fear  what  is  in  your  files — in  the 
whole  thrust  of  sections  4201  as  to  who  should  make  up  the  Board  and 
your  stated  preference  that  you  would  rather  have,  I  believe  you  said, 
a  congressional  statement  of  considerations  to  be  given  weight. 

We  are  relying  an  awful  lot  here  on  the  individual  Board  members 
and  their  wisdom,  their  judgment 

Mr.  Reed.  Yes. 

Mr.  Fish.  I  know  in  certain  States  where  we  visited  we  found  the 
parole  board,  8  out  of  the  9  members,  would  be  people  who  had  law 
enforcement  backgrounds  and  we  wondered  really  whether  this  was 
appropriate. 

I  know  that  is  not  the  case  with  the  Federal  Board. 

Mr.  Eeed.  That  is  why  I  furnished  the  backgrounds  of  the  members 
of  the  Board  for  the  committee's  attention  and  you  will  note  that  is  not 
true  of  the  Board. 

Mr.  Fish.  When  it  comes  down  to  it,  would  you  not  agree  that  there 
is  an  awful  lot  resting  on  the  wisdom  and  judgment  of  the  Board 
members  ? 

Mr.  Reed.  To  the  degree  there  is  broad  discretion,  and  with  the 
tremendous  responsibility,  I  could  not  agree  with  you  more. 

Mr.  Fish.  What  could  we  do  to  assure  that  the  public  interest  is 
served  by  the  very  best  caliber  of  person  on  these  boards  ?  If  you  don't 
like  section  4201,  what  could  we  do  to  help  ? 

Mr.  Reed.  One  of  the  things  that  bothers  me  about  4201  is,  No.  1,  it 
says  it  should  be  a  woman.  A  woman  is  a  woman,  but  what  kind  of 
woman  ?  What  kind  of  background,  what  kind  of  training  ? 

It  is  fijie  but  I  think  this  is  what  we  are  saying.  In  my  testimony,  we 
invite  the  considered  judgment  of  the  committee  and  of  the  Congress, 
and  we  would  hope — and  I  think  a  number  of  States  have  what  is  called 
the  Missouri  system  where  various  groups  have  inputs  as  to  profes- 
sional groups  and  professional  backgroimd  and  professional  training 
that  make  up  the  multidiscipline  background,  the  lawyer,  the  crimin- 
ologist, the  psychologist,  the  sociologist,  and  so  forth,  and  the  law  en- 
forcement person,  and  those  who  have  experience  on  the  judiciary. 

Mr.  Fish.  What  about  giving  preference  to  retired  judges? 

]Mr.  Reed,  I  would  rather  get  young,  vigorous  men  than  retired  ones. 

Mr.  Fish.  We  hope,  of  course,  whatever  standard  we  set  up  for  the 
Federal  Board  would  be  a  guide  for  States  to  follow.  I  think  this  is 
one  of  our  hopes. 

That  is  why  I  asked  that  question. 
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Skipping  along  to  section  4204, 1  don't  really  have  a  comment  on  this 
but  there  is  presently  a  provision  that  in  a  definite  term  of  180  days 
or  more  a  prisoner  shall  be  eligible  for  release  on  parole  after  serving 
one-third  or  15  years.  Do  you  have  any  comment  on  that? 

Mr.  Reed.  I  have  no  comment  to  make  on  that.  I  tliink  that  the  ques- 
tion that  becomes  germane  here,  as  the  legislative  bodies  and  courts 
are  aware  of,  is  the  moratorium  on  capital  punishment.  I  think  the 
Members  of  Congress  are  best  qualified  to  indicate  what  the  common 
conscience  of  the  citizenry  is. 

Our  discretion  is  there  beyond  that  time  and  I  would  not  want  to 
make  and  I  have  not  made  any  comment  on  that. 

Mr.  Fish.  Thank  you  for  that. 

In  section  4205,  "Release  on  parole,"  I  believe  you  were  critical  in 
your  prepared  statement  of  this  as  a  statutory  presumption  of  a  right 
to  parole. 

Mr.  Reed.  Yes,  sir. 

Mr.  Fish.  Again,  referring  to  Mr.  Bennett,  he  refers  to  the  proposed 
revision  of  the  Federal  Criminal  Code  and  says  after  the  prisoner  has 
served  a  minimum  term  or  has  been  confined  for  at  least  a  year  the  pre- 
sumption would  shift  in  favor  of  parole. 

I  wonder  if  you  see  a  difference  in  their  language  of  the  shifting  of 
a  presumption  and  the  language  in  the  bill  as  a  statutory  mandate  ?  I 
think  we  all  agree  that  there  should  be  a  burden  of  proof. 

Mr.  Reed.  I  would  only  suggest  to  the  committee  after  the  Board 
has  completed  its  research  project  which  I  described  in  some  detail, 
that  I  think  we  would  have  some  well-founded  criteria  that  have  been 
tested  by  empirical  research,  that  if  at  that  time — and  at  the  present 
time  I  don't  thihk  the  model  code  with  its  various  types  of  parole 
criteria  comes  any  closer  to  being  realistic  than  those  proposed  in  the 
bill  which  Dr.  Gottfredson  criticized. 

Mr.  Fish.  Is  this  the  "Improved  Parole  Decisionmaking  Project?" 

Mr.  Reed.  That  is  the  name  of  the  project. 

Mr.  Fish.  Can  you  give  us  any  idea  when  you  anticipate  the  final 
report  of  this  group  ? 

Mr.  Reed.  I  would  say  the  initial  report  probably  in  18  months. 

Mr.  Fish.  That  long? 

It  started  in  the  year  1970. 

Mr.  Reed.  Yes.  Until  we  have  had  a  sufficient  number  who  have 
been  on  the  streets,  again,  to  know  what  happens  to  them,  the  real 
test  which  has  been  lacking  in  prior  research  would  not  be  valid  until 
we  have  had  people  on  the  streets  a  sufficient  period  of  time  to  have 
an  opportunity  to  really  validate  the  basis  of  the  basic  scores. 

Mr.  Fish.  That  comment  would  be  applicable  to  section  4206  be- 
cause that  is  the  list  you  would  expect  to  come  out  of  the  study. 

Mr.  Reed.  When  the  research  project  is  completed,  if  there  still 
seems  to  be  a  need  for  statutory  criteria,  we  would  then  be  building  into 
the  statute  material  that  had  gone  through  the  hot  fires  of  research 
and  have  proven  themselves  to  be  really  meaningful. 

Mr.  Fish.  The  subcommittee  chairman  in  his  opening  remarks 
noted  that  you  had  not  commented  on  section  4213,  "Parole  good  time" 
and  section  4215,  "Removal  of  disqualification  or  disability." 

I  wondered  if  you  have  any  comment  on  these  two  sections  of  the 
bill. 
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Mr.  Reed.  I  think  the  provision  for  parole  good  time  has  some 
merit.  I  think  the  discretion  that  the  Board  has  now  is  exercised  in 
lessening  degrees  of  supervision,  in  placing  the  parole,  under  the  vari- 
ous degrees — either  close  or  medium  or  minimum  supervision,  but  the 
built-in  presumption  of  reward  for  good  adjustment  is  something  I 
have  no  criticism  on. 

I  think  that  it  has  some  merit  and  that  is  one  reason  I  did  not  com- 
ment on  it  in  my  paper. 

Mr,  Fish.  Thank  you  very  much. 
Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  I  believe  Mr.  Mooney  has  two  questions  and  in 
view  of  the  fact  that  the  hour  is  late,  I  hope  the  questions  and  the 
answers  can  be  brief. 
Mr.  MooNEY.  Thank  you,  Mr.  Chairman. 

Mr.  Reed,  on  page  9  of  the  bill,  section  4205,  you  were  critical  of 
the  fact  that  the  burden  shifts  from  the  inmate  to  the  Board  and  I 
am  wondering  if  your  attitude  would  change  any  if  the  criteria  set 
out  were  the  same  two  criteria  presently  used  by  the  Board? 

Mr.  Reed.  Three  criteria  now — conform  to  the  rules  of  the  institu- 
tion substantially ;  secondly,  that  in  the  judgment  of  the  Board  he  may 
be  released  without  violating  the  law. 

Third,  his  release  would  not  be  incompatible  with  the  welfare  of 
society.  This  is  totally  lacking  in  content. 

Mr.  Mooney.  Wliat  if  the  burden  of  proof  stayed  in  the  bill  as  is, 
but  set  forth  the  three  criteria  you  use  now  and  it  would  read  some- 
thing like  this:  "that  there  is  probable  cause  to  believe  that  such 
release  would  be  incompatible  with  the  welfare  of  society"  and  the 
Board  would  still  have  to  respond  in  writing  but  using  criteria  that  it 
has  a  good  deal  of  experience  in  using? 

Mr.  Reed.  If  we  wanted  to  say  that  we  wanted  to  use  our  present 
criteria,  I  think  it  would  be  better  criteria  than  is  in  the  bill. 

I  don't  think  the  present  criteria  is  adequate.  That  is  why  nearly  3 
years  ago  we  started  out  to  develop  the  research  project. 
Mr.  Moo]srEY.  Do  you  mean  the  three  criteria  used  now  ? 
Mr.  Reed.  It  is  not  in  enough  detail.  That  is  why  we  started  out  to 
do  the  research  proiect.  I  would  say  that  the  three  criteria  in  the 
present  statute  is  preferable  over  the  proposed  language  here. 

Mr.  MooNEY.  That  would  also  lessen  the  impact  of  the  shifting  of 
the  burden. 

Mr.  Reed.  I  think  it  would. 

Mr.  MooNEY.  Lastly,  could  you  briefly  explain  to  the  subcommittee 
the  policy  of  the  Board  with  regard  to  a  parolee  who  is  charged  with 
a  State  crime,  arrested,  and  released  on  bail  ?  What  would  be  the  reac- 
tion of  the  Board  in  that  particular  instance  ? 

Mr.  Reed.  That  would  all  depend  on  the  individual  case  and  as  to 
the  history  and  background  and  particularly  as  relates  to  dangerous 
behavior  or  aggressive-assaultive  behavior. 

This  Board  was  admonished  by  no  less  than  the  State  Judiciary 
Committee  about  4  or  5  years  ago  that  parolees  who  were  charged 
with  new  crimes  were  out  running  the  streets  and  committing  further 
felonies. 

The  Board  developed  a  dispositional  hearing  to  determine  what 
action  should  be  taken  and  a  review  of  that  sort  of  case  to  determine 
what  action  should  be  taken. 


408 

Now,  if  the  Board  felt  that  the  individual  charged  had  not  violated 
any  other  substantial  rule  of  law,  we  would  file  a  warrant  and  instruct 
the  marshall  to  withhold  execution  until  the  charges  had  been  dis- 
posed of. 

If  we  found  in  reviewing  the  case  there  was  a  history  of  violence, 
aggressive-assaultive  behavior  or  robbery  where  we  felt  the  public 
and  the  integrity  of  the  parole  system  were  at  stake — the  Board  does 
execute  its  warrant  and  would  take  the  individual  into  custody  and 
would  with  sufficient  evidence  conduct  a  review  and  a  hearing  under 
Hyser — the  whole  process,  including  defense  by  counsel  and  the  di- 
vulging and  the  material  in  the  warrant  and  the  basic  data  substanti- 
ating those  charges — conduct  a  revocation  hearing  either  locally  if  it 
met  the  criteria  for  a  local  hearing  or  return  to  conduct  the  hearing 
where  it  originally  was  held. 

Mr.  Eglit.  Perhaps  some  of  the  confusion  in  the  subcommittee,  or 
some  of  my  problems,  at  any  rate,  have  been  because  we  are  not  aware 
of  the  policies  and  procedures  that  you  may  have. 

I  believe  you  are  familiar  with  Prof.  Kenneth  Gulp  Davis'  book, 
"Discretionary  Justice,"  wherein  he  made  the  point  that  for  all  he 
knew  you  may  have  a  body  of  policies  and  procedures  of  which  he  was 
unaware.  [See  Appendix  13,]  Is  there  such  a 

Mr.  Reed.  Yes,  there  is.  These  are  the  rules  of  the  Board  and  these 
are  published  and  I  assume  all  members  have  copies.  [See  Appendix 
19.] 

Mr.  Eglit.  Do  you  have  anything  else? 

Mr.  Reed.  Yes,  we  do. 

We  have  a  body  of  procedures  that  are  a  part  of  the  pjolicies  of 
the  Board  that  relate  to  procedures  which  the  Board  operates  under. 

Mr.  Eglit.  Is  that  public? 

Mr.  Reed.  It  has  not  been  publicized.  It  certainly  is  not  restricted 
from  the  public. 

Mr.  Eglit.  This  is  the  handbook  of  Board  procedures  ? 

Mr.  Reed.  It  is  a  looseleaf  manual  setting  forth  the  policies  of  the 
Board  relating  to  specific 

Mr.  Eglit.  Would  one  of  those  be  available  for  the  subcommittee  ? 

Mr.  Reed.  I  would  have  no  reason  to  object  to  the  subcommittee's 
having  a  copy  of  it,  no. 

Mr.  Eglit.  Would  you  object  if  it  were  put  in  the  record  of  the 
hearings? 

Mr.  Reed.  I  think  the  very  nature  of  it  is  not  structured  enough  in 
the  posture  for  publication  that  I  would  like  to  see  it  in  because  it  is 
used  to  guide  the  Board  with  its  policies  within  particular  areas. 

If  it  were  to  be  published,  I  would  think  it  would  require  more  for- 
malized editing. 

It  is  in  ratlier  informal  looseleaf  notebook  content.  I  would  have 
no  objection  to  having  it  edited  so  it  could  be  published. 

Mr!  Kastenmeier.  Without  objection,  then,  the  subcommittee  will 
receive  from  the  Board  the  rules  of  Board  procedures  and  the  ques- 
tion of  editing  it  for  possible  inclusion  in  the  record  can  be  deferred 
until  we  reach  that  point. 

I  have  lust  one  last  question,  and  it  goes  along  with  the  colloquy 
you  were  having  with  Mr.  Mooney,  and  it  concerns  the  third  criteria 
presently  used — "the  welfare  of  society."  Assume  that  the  individual 
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either  under  section  4205  or  under  existing  law  is  a  law-abiding 
citizen 

Mr.  Keed.  4202  or  4203? 

Mr.  Kastenmeier  (continuing).  And  abided  by  the  rules  of  the  in- 
stitution and  will  abide  by  the  conditions  of  parole.  There  is  no  likeli- 
hood of  his  violating  the  laws.  What  does  the  "welfare  of  society" 
criterion  add  to  that  ?  What  does  it  mean  ? 

Mr.  Reed.  Mr.  Chairman,  may  I  illustrate  it? 

I  was  asked  this  question  at  the  Judicial  Conference  here  rather 
recently  by  a  judge  and  I  illustrated  it  in  the  following  case : 

You  take  a  bank  president  who  embezzles  half  a  million  dollars 
and  he  gets  a  substantial  sentence — the  judgment  of  the  court  is  (A) 
he  is  going  to  observe  the  rulings  of  the  institution,  no  question  about 
that — he  is  not  going  to  be  a  problem  in  the  institution — and  (B)  prob- 
ably if  released  he  would  not  have  a  million  dollars  to  be  in  control  of. 
He  would  not  be  the  president  of  the  bank,  he  would  not  have  the 
opportunity  to  embezzle  money.  But  there  is  a  matter  of  the  public 
interest  and  public  welfare  that  there  be  some  deterrent  from  people 
taking  half  a  million  dollars  out  of  your  bank  or  mine. 

The  public  interest  in  that  case  would  be  represented  by  some 
period  of  incarceration  but  probably  would  not  relate  at  all  to  the 
second  or  third  criteria  but  certainly  would  have  some  relationship  to 
a  deterrent  factor  in  embezzlement  of  half  a  million  dollars. 

That  is  the  sort  of  case  that  would  illustrate,  I  think,  the  question 
of  deterrents  as  a  part  of  the  intent  of  the  penal  code  historically  since 
we  started  writing  these  statutes. 

Mr.  Kastenmeier.  This  is  what  some  witnesses  have  referred  to  as 
a  deferred  sentence — a  second  judgment  is  passed  on  the  offender, 
although  it  might  be  argued  that  the  court  and  jury  in  the  first  in- 
stance should  have  determined  what  was  an  adequate  penalty  for  the 
crime,  taking  into  account  then  the  element  of  deterrence. 

Mr.  Reed.  Quite  often  those  sentences  with  a  long  maximum  are 
under  4208(a)(2)  where  the  entire  discretion  lies  with  the  Board 
so  we  don't  know  what  was  in  the  mind  of  the  judge  except  that  he 
wanted  to  give  this  Board  discretion  so,  at  that  point,  the  Board  has 
to  assume  the  responsibility. 

Mr.  Kastenmeier.  Chairman  Reed,  on  behalf  of  the  subcommittee, 
I  want  to  thank  you  and  your  counsel  and  staff  director  for  appearing 
here  this  morning. 

You  nave  been  very  helpful  and  we  were  very  plwsed  to  have 
an  opportunity  to  see  a  number  of  the  Board  members  present  here  this 
morning  in  the  hearing  room. 

I^Ir.  Reed.  I  want  to  state  one  more  time,  Mr.  Chairman,  that  the 
job  of  educating  the  public  on  our  problems  is  very,  very  greatly  appre- 
ciated. I  think  this  is  the  only  way  we  really  solve  problems. 

We  have  been  talking  for  a  long  time  about  meeting  staff  needs  and 
so  forth;  we  hope  when  you  have  finished  your  hearings,  we  hope 
you  can  help  us  improve  our  process  and  improve  our  ability  to  do  the 
job  that  we  are  trying  to  do. 

Mr.  KLa.stenmeier.  We  thank  you  for  your  appearance. 

This  concludes  today's  hearings.  The  subcommittee  will  meet  at 
10  a.m.  tomorrow  morning  in  this  room  to  continue  its  hearings  on  the 
subject  of  parole. 

(Whereupon,  at  12:45  p.m.,  the  subcommittee  hearing  was  re- 
cessed to  reconvene  at  10  a.m.,  Friday,  April  14, 1972.) 
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FEIDAY,   APRIL    14,    1972 

House  of  Representatives, 
Subcommittee  No,  3  of  the 
Committee  on  the  Judiciary, 

Washington^  D,C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2226, 
Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier, 
chairman,  presiding. 

Present :  Representatives  Kastenmeier,  Mikva,  and  Fish. 

Also  present :  Howard  Eglit,  corrections  counsel^  and  Thomas 
Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order  this  morn- 
ing for  the  purpose  of  continuing  our  hearings  on  parole  in  America, 
and  on  several  bills  before  the  committee  dealing  with  the  subject, 
including  H.R.  13118  and  H.R.  13293. 

It  might  be  useful  to  note  that  this  subcommittee  has  been  and  is 
interested  in  the  subject  of  parole  largely  as  an  outgrowth  of  its  in- 
vestigations last  year  concerning  corrections  in  America.  One  of  the 
recurring  problems,  whether  we  are  talking  about  State  systems  or 
the  Federal  system,  as  seen  both  in  the  frustrations  of  incarcerated 
men  and  women,  and  the  disappointing  statistics,  in  terms  of  recid- 
ivism, seems  to  lie  in  the  system  of  parole.  It  is  for  that  reason  that 
this  subcommittee  has  devoted  so  much  of  its  time  to  this  subject. 

This  morning  we  are  very  pleased  to  welcome  before  the  subcom- 
mittee Mrs.  Charlotte  Paul  Reese,  who  is  a  former  member  of  the 
U.S.  Board  of  Parole  and  comes  here  this  morning  in  her  individual 
capacity  to  speak  about  her  own  experiences  and  her  own  recom- 
mendations in  terms  of  the  subject  before  this  subcommittee.  You  are 
most  welcome. 

TESTIMONY    OF    CHARLOTTE    PAUL    REESE,    FORMER    MEMBER, 
U.S.  BOARD  OF  PAROLE 

Mrs.  Reese.  Thank  you  very  much.  Shall  I  proceed  ? 

Mr.  Kastenmeier.  You  may  proceed. 

You  have  a  lengthy  statement.  You  may  read  the  statement  if  you 
like,  or  if  you  care  to  offer  it  for  the  record  and  summarize  it,  that  will 
be  fine. 

Mrs.  Reese.  Mr.  Chairman,  since  my  full  statement  seemed  perhaps 
overlong  to  be  read  here  today  in  its  entirety,  I  have  made  an  abbre- 
viated statement  which  is  actually  excerpting  the  full  one  and  I 
intend  to  read  it,  with  perhaps  a  little  ad  libbing  over  here  from  the 
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full  statement.  Anything  that  I  have  to  omit  in  the  abbreviated  state- 
ment I  am  very  happy  to  discuss. 

Mr.  Kastenmeier.  Without  objection,  your  full  statement  will  be 
received  for  the  record  and  you  may  proceed. 

(Mrs.  Keese's  prepared  statement  appears  at  p.  744.) 

Mrs.  Keese.  Mr.  Chairman  and  members  of  the  committee,  counsel : 
Once,  the  Federal  parole  system  served  as  a  model  for  our  50  States. 
That  is  no  longer  true  today.  Today,  the  U.S.  Board  of  Parole  has 
been  forced  into  a  posture  of  resistance  to  change.  It  finds  itself  em- 
battled by  progressive  forces,  including  many  Congressmen  and  judges, 
while  leadership  in  the  field  of  parole  has  slipped  away  into  the  hands 
of  those  State  parole  authorities  who  are  free  to  initiate  reform  and 
to  support  creative  legislation. 

The  basic  reason  for  the  current  struggle  is  that,  during  the  past 
3  years,  the  Parole  Board  has  been  losing  another  battle,  a  battle  being 
waged  on  the  inside.  This  intramural  contest  is  a  fight  for  independ- 
ence, independence  from  pressures  brought  by  another  Government 
agency ;  namely,  the  Department  of  Justice.  The  Federal  Parole  Board, 
in  short,  has  lost  its  skirmish  for  independence. 

On  the  basis  of  my  personal  experience  as  a  member  of  the  U.S. 
Board  of  Parole  from  December  1,  1964  to  October  2.  1970,  I  am  con- 
vinced that  the  only  way  the  Federal  Parole  Board  will  regain  leader- 
ship, the  only  way  it  will  prevent  its  own  ultimate  demise,  is  to  be 
separated  completely  from  the  Justice  Department  or  any  other  system 
or  bureau,  and  that  once  separated,  it  must  exist  as  a  dynamic  Board 
where  all  members  are  equal,  where  none  is  subordinate  to  a  chairaian. 
and  where  each  contributes  to  the  group  and  where  the  group  strength- 
ens each  individual  member. 

Independence  has  always  been  the  battle  cry  of  the  parole  board, 
both  State  and  Federal.  Yet  an  abrupt  change  took  place  on  the  U.S. 
Board  of  Parole  in  the  summer  of  1969.  Despite  the  "statutory  obliga- 
tion to  maintain  complete  independence,"  despite  considerable  dis- 
agreement among  his  fellow  Board  members  as  to  what  constitutes 
independence.  Chairman  George  Reed  repeatedly  communicated  to 
Parole  Board  members  the  desires  and  objectives  of  the  Attorney 
General.  These  desires  and  objectives  which  the  Attorney  General 
wished  to  be  respected  and  carried  out  were  in  areas  far  beyond  any- 
thing that  might  be  defined  as  administrative.  Thus,  the  political 
philosophy  of  Mr.  Mitchell  and  Mr.  Kleindienst  was  faithfully  com- 
municated to  members  of  the  Parole  Board  through  its  Chairman,  who 
reflected,  supported,  and  espoused  the  philosophy ;  the  pressure  to  go 
along  with  Justice  Department  attitudes  and  philosophy  was  so  strong, 
and  the  rewards  for  good  behavior  were  so  great,  that  the  formation  of 
Parole  Board  policy  has,  for  the  past  3  years,  been  virtually  controlled 
by  the  prosecutory  branch  of  the  Government. 

Any  matters  of  real  significance,  any  matters  over  which  the  Board 
has  jurisdiction,  have  been  decided  only  after  the  approval  or  permis- 
sion of  the  Attorney  General  has  been  given. 

In  my  full  statement,  I  have  discussed  in  detail  five  examples  which 
illustrate  how  the  Parole  Board's  so-called  independence  has  been 
emphatically  vetoed  by  the  Justice  Department.  I  will  siunmarize  the 
first  four  and  give  the  fifth  one  in  some  detail. 
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1.  Keduction  of  the  maximum  sentence  for  car  theft  under  the 
Youth  Correction  Act  from  6  years  to  conform  to  the  maximum  of  5 
years  under  the  general  law. 

The  Justice  Department  intervened  to  say  no,  although  the  Parole 
Board  had  already  gone  on  record  as  saying  yes. 

2.  When  Congress  was  considering  legislation  which  would  result 
in  the  transfer  of  authority  over  Lorton  Keformatory  from  the  Dis- 
trict of  Columbia  to  the  Federal  Bureau  of  Prisons  and  hence  the 
Federal  Parole  Board,  the  Justice  Department  instructed  the  Parole 
Board  not  to  get  involved  or  to  take  any  position. 

3.  The  Attorney  General,  Ramsey  Clark,  encouraged  the  Federal 
Parole  Board  to  draw  up  plans  which  would  remove  the  Parole  Board 
from  the  administrative  supervision  of  the  Justice  Department.  Such 
plans  were  drawn  up.  Mr.  Clark  passed  them  along  to  lesser  officials 
in  the  Justice  Department.  Subsequently,  our  then-Parole  Board 
Chairman,  Mr.  Zeigel  Neff,  was  told  by  the  public  information  officer 
of  the  Justice  Department  to  forget  the  whole  idea.  It  ran  counter  to 
what  they  in  the  Department  had  already  committed  themselves  to. 

4.  The  telephonic  communications  system  between  Parole  Board 
members  to  expedite  reporting  of  Parole  Board  decisions.  That  was  an 
effective  system  for  reaching  parole  decisions  quickly  and  intelligently 
while  a  Parole  Board  member  was  actually  in  the  prison  conducting 
interviews.  This  plan  was  canceled  by  the  Chairman  and  the  Attorney 
General  as  soon  as  Mr.  Reed  was  appointed  because  it  did  not  fit  the 
new  image  of  a  "get  tough"  administration. 

My  fifth  example  involves  the  parole  of  a  Congressman.  Other  issues 
in  which  the  Justice  Department  has  exerted  influence  on  the  Parole 
Board  could  not  possibly  be  construed  as  administrative  even  by  strict 
constructionists,  and  my  example  here  is  a  case  of  the  Congressman 
who  had  been  convicted  of  a  felony  and  sentenced  to  6  months  in 
prison.  Because  of  his  position  and  the  public  interest  in  the  case,  the 
question  of  his  parole  was  brought  before  the  entire  Board.  While  the 
case  was  under  discussion,  the  meeting  was  interrupted  by  a  telephone 
call  to  the  Chairman.  Between  the  call  and  the  recess  for  lunch,  it  was 
noticeable  that  the  Chairman  was  trying  to  postpone  the  vote. 

At  lunch  together,  the  Board  members  learned  why.  The  call  had 
come  from  mam  Justice,  the  Chairman  said,  where  both  the  Attorney 
General  and  his  Deputy  wanted  the  Congressman  to  be  released  on 
parole.  His  health  was  poor,  they  had  pointed  out,  and  besides  another 
man  involved  in  the  same  case  had  received  a  pardon  from  President 
Johnson.  Mr.  Reed  explained  that  he  had  not  passed  along  the  message 
during  the  meeting  because  he  did  not  want  to  mention  it  in  front 
of  the  staff  director  who  had  been  present  that  morning  as  usual  to 
keep  notes. 

When  the  Board  reconvened  after  lunch,  Mr.  Reed  decreed  that  it 
was  a  closed  meeting,  and  consequently  the  staff  member  was  excluded, 
which  meant  that  no  notes  were  taken. 

The  argument  that  afternoon  was  long  and  bitter,  for  there  were 
seven  members  present.  I  was  at  home  because  of  illness,  and  for  some 
time  it  was  three  against  three,  with  the  seventh  man  seated  in  a 
noncommittal  position,  on  the  fence. 

Finally,  this  last  member  decided  to  go  along  with  the  Attorney 
General,  and  the  next  day  the  newspaper  reported  the  Board's  action, 
as  announced  by  the  Chairman :  parole  had  been  granted. 
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As  for  a  transcript  of  the  proceedings,  there  was  none.  The  Con- 
gressman was  granted  parole  because  a  long-respected  Board  rule  was 
violated.  A  principle  clearly  spelled  out  on  pages  1  and  39  of  the  new 
book  of  mles,  effective  January  1,  1971,  as  well  as  in  earlier  publi- 
cations. [See  Appendix  19.] 

This  rule  stipulates  that  whenever  a  Board  member  must  be  absent 
from  a  scheduled  meeting,  the  Chairman  shall  make  every  effort  to 
contact  him  in  order  to  learn  his  views  on  the  issue  and  to  allow  him 
to  cast  his  vote.  The  Chairman  had  observed  this  policy  faithfully 
in  December.  1969,  when  a  member  of  the  Board  had  been  absent 
during  consideration  of  a  number  of  cases.  In  that  instance,  the  ratio 
of  yea  to  nay  had  been  all  but  unanimous,  and  the  absent  Board 
member's  vote  could  not  have  affected  the  final  outcome  of  any  of 
the  cases. 

Nevertheless,  the  Chairman  tried  five  times  in  1  day  to  reach  him  by 
telephone.  Failing  to  do  so,  he  ruled  that  the  decisions  would  not 
become  final  until  the  absent  member  had  had  an  opportunity  to 
review  them  and  to  cast  his  vote. 

However,  when  the  case  of  the  Congressman  was  reviewed  en  banc, 
I  was  at  home  in  a  nearby  suburb,  not  well  enough  to  attend  the  meet- 
ing in  person,  but  with  a  "telephone  at  my  elbow  and  feeling  quite  well 
enough  to  discuss  a  case.  I  was  never  called. 

Another  Board  rule  states  that  whenever  the  votes  are  split  evenly 
4  to  4,  parole  is  denied.  A  4-to-3  vote  in  favor  of  the  Attorney 
General's  recommendation  had  been  secured  only  after  an  all  day 
argument. 

My  vote  would  have  denied  parole. 

Incidents  of  this  kind  will  take  place  whenever  external  pressure 
is  brought  to  bear  by  a  controlling  agency  or  whenever  a  chairman 
disregards  policy  established  by  fellow  members  of  the  Parole  Board. 

Increasing  the  Parole  Board  membership  from  eight  to  nine  might 
deter  such  situations,  but  will  not,  of  course,  necessarily  prevent  them. 

Mr.  Kastenmeier.  If  I  may  interrupt  at  this  point.  It  would  cer- 
tainly seem  to  me  that  the  Justice  Department  could — and  we  have 
heard,  incidentally,  from  the  U.S.  Pardon  Attorney— if  the  Executive 
wanted,  commute  an  individual  sentence  without  unduly  pressuring 
the  Parole  Board,  itself. 

Mrs.  Reese.  This  case  had  been  brought  to  President  Nixon,  who 
had  refused  to  act. 

Mr.  Kastexmeier.  That  is  rather  strange,  then,  that  the  Justice 
Depaitment  should  proceed  to  harass  the  Parole  Board. 

Mrs.  Reese.  I  agree. 

Mr.  Kastenmeier.  Continue. 

Mrs.  Reese.  These  examples  illustrate  how  the  Justice  Department, 
either  directly  or  indirectly,  through  a  Chairman  politically  indebted, 
mav  prevent 'members  of  the  U.S.  Board  of  Parole  from  making  inde- 
pendent decisions  based  upon  their  own  education,  intelligence,  and 
i^rofessional  training. 

Theoretically  the  U.S.  Board  of  Parole  is  independent.  Theoreti- 
cally it  is  perfectly  free  to  develop  its  own  procedures  and  to  determine 
its  own  philosophy  of  corrections.  The  tie  that  binds  it  legally  to  the 
Justice  Department  is  administrative  but  "administration"  includes 
budget  and  that  is  the  big  stick.  As  long  as  the  Justice  Department  has 
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control  over  Parole  Board  money,  the  Justice  Department  will  be  able 
to  exert  pressure  where  it  hurts  and  the  Chairman  of  the  Board,  who 
has  to  account  to  the  Justice  Department  for  all  Board  expenditures, 
is  taking  the  brunt  of  it. 

In  fact,  the  Chairman  is  under  pressure  from  two  sides,  pressure 
from  the  Justice  Department  officials  on  the  one  side  and  pressure  from 
his  fellow  Board  members  on  the  other.  The  latter  is  far  less  effective 
than  the  former.  For  the  practical  advantages  of  cooperating  with  the 
Attorney  General  are  obvious.  As  long  as  the  Justice  Department  or 
specifically  the  Attorney  General  or  his  Deputy  is  the  font  from  which 
all  blessings  flow,  the  Parole  Board  will  find  it  extremely  difficult,  if 
not  downright  foolhardy,  to  differ  with  the  Attorney  General's  views, 
whether  they  are  communicated  to  the  Board  under  the  guise  of 
recommendations  or  simply  handed  down  as  directives. 

Budget  control  leads  to  thought  control.  Mr.  Kleindienst  has  made 
no  secret  of  his  belief  that  parole  procedures  should  be  more  restric- 
tive. Mr.  Reed  in  turn  has  frequently  echoed  the  sentiments,  in  public 
statements  emphasizing  that  as  soon  as  he  took  over  the  chairmanship, 
the  rate  of  parole  went  down.  In  presenting  his  first  annual  report  to 
the  closed  circle  of  the  Attorney  General's  staff  meeting,  he  stated, 
"Already  our  new  procedures  have  resulted  in  better  parole  selection. 
Parole  .grants  for  the  first  6  months  of  1970  have  been  reduced  by 
11.3  percent.'* 

In  this  way  judicial  wisdom  is  made  concomitant  with  the  denial  of 
parole. 

Mr.  Kastenivieier.  If  I  may  interrupt,  I  take  it  that  your  point  would 
be  the  same  if  the  Attorney  General  or  Deputy  Attorney  General 
were  in  a  different  administration  and  tried  to  impose  a  policy,  for 
example,  of  permissiveness,  of  panting  more  paroles  than  the  Parole 
Board  thought  it  should  in  its  wisdom  grant  ? 

Mrs.  Reese.  Absolutely. 

I  would  consider  that  interference  in  control  equally  dangerous  and 
equally  inappropriate. 

Mr.  Kastenmeier.  So  your  point  is  not  ideological  and  it  is  not 
directed  to  any  single  administration  ? 

Mrs.  Reese.  The  only  reason  that  it  is  directed  to  this  administration 
is  that  I  did  not  experience  it  under  the  previous  administration  and 
I  have  to  talk  whereof  I  know  and  have  examples  of  specific  things 
that  happened. 

Prior  to  this  administration  I  did  not — I  was  not  aware  of  such  pres- 
sures and  was  not  subjected  to  them. 

Mr.  Kastenmeier.  Historically,  are  you  aware  of  this  being  a  prob- 
lem in  the  past  ? 

Mrs.  Reese.  Generally,  in  the  State  parole  boards  they  are  always 
suspect  in  this  way  and  again  I  would  not  want  to  generalize  without 
being  able  to  back  it  up  with  a  good  deal  of  documentation. 

But  parole  board  members  are  historically  called  political  hacks,  a 
term  often  applied  to  a  parole  board  member  I  think  very  largely 
these  days  without  justification,  but  the  idea  of  it  being  a  political 
appointment  almost  inevitably  brings  up  this  accusation. 

Mr.  Mikva.  I  want  to  make  sure  that  I  understand  that,  because 
the  political  implications  of  your  statement  are,  I  think,  very,  very 
serious.  Am  I  correct  that  this  Congressman  had  petitioned  for  some 
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kind  of  pardon  or  commutation  and  that  it  had  been  denied  by  the 
President ;  is  that  correct  ? 

Mrs.  Reese.  Yes. 

Mr.  MiKVA.  And  it  was  at  that  point  that  the  Attorney  General  or 
someone  in  Justice  exercised  influence  on  the  Chairman  of  the  Parole 
Board? 

Mrs.  Reese.  The  man  came  up  for  parole  under  the  normal  and 
proper  procedures  and  it  was  at  the  time  that  there  was  an  en  banc 
hearing,  where  all  Parole  Board  members  were  gathered,  that  this 
pressure  in  the  form  of  a  telephone  call  was  made. 

Mr.  MiKVA.  And  as  a  result  of  the  pressure  and  as  a  result  of  the  vio- 
lation of  the  Parole  Board's  own  stated  rules  of  procedures — in  terms 
of  calling  you — this  man  was  given  a  parole  ? 

Mrs.  Reese.  Yes. 

Mr.  MiKVA.  After  having  been  denied  a  commutation  of  the  sen- 
tence by  the  President  ? 

Mrs.  Reese.  Whether  it  was  a  pardon  or  a  commutation  that  was 
applied  for  I  do  not  know  but  it  was  executive  clemency  of  one  type 
or  another. 

Unfortunately  I  do  not  have  an  assistant  or  staff  director  who  can 
leaf  through  papers  for  me  but  I  do  have  the  document,  the  news- 
paper clipping  actually,  which  tells  of  the  fact  that  he  had  been  denied 
executive  clemency. 

Mr.  MiKVA.  And  this  was  during  the  period  Mr.  Reed  was  Chair- 
man of  the  Board. 

Mrs.  Reese.  Yes. 

Mr.  MiKVA.  Mr.  Chairman,  may  I  inquire,  in  light  of  my  own  ab- 
sence yesterday,  was  there  any  reference  to  any  of  this  during  Mr. 
Reed's  testimony  yesterday  ? 

Mr.  Kasteninieier.  No;  this  case  was  not  discussed  nor  were  these 
procedures  discussed  yesterday.  There  may  be  an  opportunity,  how- 
ever, to  have  the  Chairman  of  the  Parole  Board  comment  on  the^e 
revelations  at  a  later  date  for  the  record.  I  think  that  would  be  fair. 

Mrs.  Reese.  Surely. 

In  my  view  the  more  information  that  is  brought  out  and  the  more 
honest  reporting  is  done,  the  greater  the  chance  of  improving  the 
system  and  I  am  absolutely  dedicated  to  the  belief  that  parole  as  a 
system  is  necessary  and  good  and  that  it  holds  out  more  hope  than  any 
other  single  form  of  rehabilitation.  As  long  as  we  have  people  in 
prison,  it  is  necessary. 

But  I  think  that  it  is  so  valuable,  as  I  will  probably  say  several 
times,  that  improvement  is  important. 

Mr.  Kastenmeter.  I  understand  that  and  I  understand  your  point 
to  be  that  under  the  present  system  the  independence  of  the  Parole 
Board  is  jeopardized,  and  that  it  should  be  enhanced,  so  that  the 
Parole  Board  can  be  better  made  to  work. 

Mrs.  Reese.  Without  question.  The  Parole  Board  is  called  a  quasi- 
judicial  body,  but  it  is  certainly  closer  to  a  judicial  body  than  it  is 
to  the  prosecution.  The  Parole  Board's  business  is  to  look  ahead  into 
the  future  and  to  the  helping  process  and  adjustment  process  in 
the  future  and  that  is  why  it  is  such  a  difficult  job.  Certainly  the  more 
information  and  the  more  sides  to  this  that  are  brought  out,  the  better. 
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That  is  why  I  am  being  as  complete  and  frank  and  honest  today  as 
I  know  how  to  be. 

Mr.  MiKVA.  Mr.  Chairman,  may  I  say  I  want  to  echo  your  sug- 
gestion. I  hope  that  Mr.  Reed  is  specifically  invited  back^  because  he 
ought  to  be  given  an  opportunity  to  comment  on  particularly  the 
case  of  the  Congressman  and  any  of  the  other  matters  Mrs.  Reese  is 
talking  about,  because  at  this  point  as  the  record  stands,  it  would  ap- 
pear that  the  Attorney  General,  who  has  absolutely  no  authority  to 
release  somebody  from  jail,  either  by  way  of  commutation  or  parole, 
apparently  exercised  an  influence  here  that  is  just  not  contained 
within  the  statute.  I  think  that  the  Chairman  of  the  Parole  Board 
ought  to  be  invited  to  comment. 

Mr.  Kastenmeier.  Chairman  Reed  will  have  an  opportunity  to  be 
heard. 

Mrs.  Reese.  I  would  certainly  encourage  that.  The  present  statute 
contains  almost  nothing  really.  Many  things  that  are  considered  law 
regarding  the  Parole  Board  are  not  law  at  all,  they  are  policy  or  At- 
torney General  directives. 

I  will  have  an  example  in  a  moment.  There  is  a  great  deal  of  "con- 
structionism," sometimes  even  in  the  Parole  Board,  itself,  as  to  what 
the  statute  actually  requires  and  what  members  are  simply  doing  on 
their  own,  as  Board  "policy." 

Shall  I  continue  with  my  statement  ? 

Mr.  Kastenmeier.  Please  do. 

Mrs.  Reese.  In  one  area,  the  U.S.  Board  of  Parole  has  recently  in- 
augurated a  change  due  at  least  in  part  to  pressure  from  the  outside, 
from  the  judiciary,  from  prison  officials,  the  legal  profession.  Con- 
gressmen and  Senators.  As  you  know.  Chairman  George  Reed  an- 
nounced in  January  that,  starting  in  April,  the  Parole  Board  would 
begin  to  give  reasons  for  parole  denials. 

This  is  a  complete  reversal  of  the  position  to  which  he  held  firmly 
even  when  a  fellow  Republican  on  the  Board  suggested  2  years  ago 
that  reasons  could  and  should  be  given.  It  is  ironic  that  this  new 
policy  would  probably  have  been  inaugurated  or  at  least  seriously  dis- 
cussed 2  years  ago  if  it  were  not  for  the  opposition  of  the  very  Govern- 
ment officials  who  are  now  taking  credit  for  the  reform. 

But  this  is  old-fashioned  political  stategy  and  less  important,  in  my 
view,  than  the  fact  that  the  Board  is  making  one  change. 

Mr.  Kastenmeier.  jNIay  I  interrupt  there  to  inquire — you  refer  to 
Chairman  Reed  and  to  a  "fellow  Republican."  Until  this  time  I  did  not 
know  what  Mr.  Reed's  politics  were,  nor  that  of  any  other  member  of 
the  Board,  for  that  matter. 

By  that  characterization,  do  you  mean  that  his  appointment  was  by 
a  Republican  administration,  or  are  Board  members,  when  appointed, 
necessarily  characterized  by  party  ? 

jSIrs.  Reese.  I  think  very  little,  very  little.  I  believe  that  the  aware- 
ness of  party  was  something  which  was  very  close  to  Mr.  Reed.  There 
was  always  a  lot  of  discussion  in  informal  coffeebreaks  and  so  forth 
about  administration  policy  on  Cambodia  or  administration  policv  on 
this  or  that,  which  had  nothing  to  do  with  parole.  The  defense  of  the 
entire  administration  became  part  of  our  coffeebreak  conversation,  and 
so  when  I  identify  this  person  as  a  Republican,  it  is  almost  out  of 
character  with  the  Parole  Board  as  I  first  knew  it.  We  had  one  mem- 
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ber  who  was  a  Demoera't  who  had  been  appointed  by  Eisenhower  and 
we  had  Republicans  who  had  been  reappointed  by  Johnson  and  so 
forth.  I  believe  that  among  the  members,  there  is  no  such  kind  of  sense 
of  division.  The  members  themselves,  although  they  may  have  their 
frank  opinions  for  or  against  the  administration  policy,  do  not  make 
it  part  of  their  business  and  do  not  indulge  in  saying  I  am  a  Democrat 
and  you  are  a  Republican,  even  in  a  joking  way. 

Mr.  Kastenmeier.  Well,  I  should  hope  not.  I  suppose  I  could  ex- 
plore a  bit  further  about  politics  and  political  freedom.  There  may  be 
some  implications  that  could  be  drawn.  I  suppose,  from  the  Sobell 
case,  but  perhaps  you  would  not  care  to  comment  on  that. 

Mrs.  Reese.  I  do  not  mind,  if  you  think  it  would  be  appropriate.  I 
had  a  very  distinct  personal  experience  as  far  as  the  Sobell  issue  was 
concerned,  which  I  suppose  is  an  example,  not  of  pressure  but  of 
politics,  yes,  of  politics  in  a  sense  creating  a  climate  which  would  make 
it  unhealthy  for  a  Parole  Board  member  to  come  to  an  individual 
decision. 

Mr.  MiKVA.  Was  this  Morton  Sobell  ? 

Mrs.  Reese.  Yes;  convicted  in  1951  of  espionage.  He  was  never 
paroled.  He  was  released  on  a  mandatory.  He  was  released  by  law  but,, 
of  course,  he  was  responsible  under  mandatory  release  as  if  on  parole — 
I  think  that  is  the  way  the  statute  reads.  And  so  he  was  controlled  by 
Parole  Board  regulations  as  to  not  leaving  his  district  without  per- 
mission, and  so  forth.  On  April  1970,  you  will  remember  there  was  a 
peace  march  in  the  District  of  Columbia.  Morton  Sobell  asked  per- 
mission to  come  down  to  Washington  and  attend  that  march.  There 
was  a  lot  of  discussion  by  Board  members  about  it  and  a  great  aware- 
ness of  it  because  there  was  a  team  of  attorneys  who  were  all  ready 
to  sue  if  the  action  could  in  any  way  be  interpreted  as  arbitrary  or 
capricious,  and  so  the  Parole  Board  members  spent  a  lot  of  time 
discussing  it  and  finally  we  voted  7  to  1  in  favor  of  denying  him  per- 
mission to  come  down  to  Washington. 

So  far  so  good.  There  is  a  very  firm  Parole  Board  policy  against 
divulging  what  the  vote  is.  You  do  not  say  7  to  1,  4  to  3,  or  anything  of 
that  kind. 

You  do  not  even  say  "unanimous"  because  that  would  indicate, 
when  you  do  not  say  unanimous,  that  there  has  been  a  split  on  a  Parole 
Board  decision.  I  think  it  is  proper  to  refer  simply  to  a  parole  decision, 
whatever  inner  battles  may  have  led  up  to  that  decision. 

When  I  was  the  dissenting  vote,  this  seemed  to  astonish  at  least 
two  or  three  members  of  the  Board  and  one  of  them  asked  me,  would  I 
be  willing  to  explain  why  I  would  vote  in  favor  of  allowing  Morton 
Sobell  to  come  to  Washington  to  take  his  part  in  a  peace  march?  I 
said,  "I  not  only  will  tell  you  my  reasons,  but  I  have  written  then  out" — 
and  I  am  afraid  j^ou  are  going  to  hear  them  right  now —  "because  I 
want  it  part  of  the  file,  I  want  it  part  of  the  Sobell  file." 

"Below  are  my  reasons  for  my  dissenting  vote  regarding  motion  to  deny 
Sobell  permission  to  leave  his  district  in  order  to  travel  to  Washington,  D.C. 
on  April  15.  Please  include  verbatim  in  the  minutes  of  April  2,  1970. 

"During  the  many  hours  that  have  passed  since  the  issue  was  brought 
before  the  Board  at  yesterday's  meeting,  I  have  considered  Sobell's  request 
to  join  the  April  15  peace  march  with  the  best  logic  at  my  command.  I  have 
also  attempted  to  weigh  the  reasons  for  denial  as  expressed  by  members 
of  the  Board  by  what  I  understand  and  accept  as  basic  principles  of  dis- 
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cretionary  authorities'  decision-making  process.  I  conclude  that  I  cannot 
vote  in  favor  of  the  motion  as  now  stated.  I  see  three  factors  as  germane. 

"First,  is  the  Act  of  traveling  from  New  York  to  Washington,  a  violation 
of  parole  rules?  No,  it  is  not  unless  permission  is  not  sought  or  not  granted. 
It  is  because  SobeU  is  abiding  by  the  rule  regarding  leaving  his  district 
without  permission  that  the  issue  is  before  us. 

"Second,  is  the  Act  of  joining  a  peace  march  in  violation  of  any  of  the 
Board's  12  rules  or  of  any  special  condition  that  may  have  been  laid  down 
by  the  Board  for  this  particular  mandatory  release?  No,  is  the  answer. 
The  routine  rules  apply  to  Sobell  since  he  is  in  the  community  as  if  on 
parole  and  taking  part  in  a  peace  march  would  be  a  violation  only  if  it  were 
an  illegal  activity.  As  has  been  stated  by  members  of  the  Board  today, 
organizers  of  the  April  15th  march  must  obtain  a  permit  from  the  proper 
authorities  in  the  District  of  Columbia  and  Mr.  Reed  has  emphasized  that 
such  permission  will  not  be  granted  by  the  District  of  Columbia  officials 
without  the  prior  approval  of  the  Attorney  General.  If  the  permit  is  not 
issued,  then  in  my  opinion  the  Board  could  only  deny  Spbell's  request. 

"Third,  will  Sobell's  participation  in  the  peace  march  pose  a  threat  to 
society  or  have  a  negative  effect  on  his  adjustment  in  the  community  or 
conduct  as  a  mandatory  release? 

"I  believe  that  Sobell's  effectiveness  as  an  agent  of  a  foreign  power  has 
been  virtually  destroyed  by  his  notoriety,  that  Sobell's  public  association 
with  those  Communists  who  are  expected  to  join  the  April  15  peace  march, 
should  this  association  occur,  will  do  nothing  to  threaten  our  government. 
On  the  contrary,  I  feel  that  participation  in  a  well-publicized  public  dem- 
onstration under  police  surveillance  and  scrutiny  would  be  a  lot  easier  to 
spot  and  control  than  any  activities  he  could  become  involved  in  quietly 
within  his  own  assigned  districts  of  New  York.  As  for  his  rehabilitation,  I 
feel  we,  none  of  us,  has  unrealistic  views  about  the  change  in  his  attitudes 
and/or  political  beliefs  which  can  be  brought  about  during  his  period  under 
mandatory  release  supervision.  I  do  not  believe  Sobell  is  going  to  be  cor- 
rupted by  Communists  who  may  get  involved  in  the  peace  march  nor  cor- 
rupted by  participating  in  the  march.  And  he  would  certainly  not  be  effective 
in  corrupting  anyone  else.  I  think  the  danger  is  not  in  what  he  does  in 
public ;  and  he  does  not  need  to  travel  to  Washington  to  establish  contacts 
in  private. 

"I  cannot  conscientiously  agree  with  the  following  reasons  which  have  been 
offered  for  denying  Sobell's  request.  That  FBI  Director  Hoover  has  stated 
the  marchers  may  attempt  to  break  into  the  Internal  Revenue  Service 
Building — if  Sobell  participates  in  this  or  any  other  violation  of  law.  he 
would  automatically  be  in  violation  of  mandatory  release  and  subject  to 
revocation. 

"I  cannot  assume,  if  he  comes  to  Washington,  he  will  take  part  in  any 
illegal  act.  The  previous  participation  in  a  demonstration  gave  no  basis  for 
such  assumption. 

"If  we  were  to  make  our  decisions  on  the  basis  of  educated  guesses,  mine 
would  be  that  Sobell  would  be  extremely  careful  to  avoid  any  such  notoriety. 

"Second,  I  cannot  agree  with  the  reason  given  that,  if  we  grant  permis- 
sion this  time  for  Sobell  to  leave  his  district,  he  wiU  ask  permission  to  make 
trii)s  aU  over  the  country  so  as  to  join  in  many  more  peace  marches. 

"If  such  a  situation  were  to  develop,  we  would  have  to  take  something 
into  consideration  which  is  not  now  involved,  that  is,  our  rule  that  a  releasee 
remain  gainfully  employed.  I  would  vote  against  any  trip  away  from  his  dis- 
trict which  interfered  with  employment  stability,  that  is,  he  would  quit  a  job 
or  bring  about  direct  or  lengthy  absences  from  immediate  control  and  sur- 
veillance of  assigned  U.S.  Probation  officer.  If  and  when  he  makes  request 
for  travel  that  would  involve  these  points,  I  would  vote  to  deny  permission. 
Meanwhile,  I  do  not  feel  justified  in  making  a  decision  now  on  the  basis  of 
hypothetical  issues  which  may  arise  in  the  ftiture. 

"Finally,  I  cannot  agree  with  the  reasoning  that,  if  we  allow  Sobell  to 
participate  in  a  peace  march,  we  would  be  condoning  opposition  to  adminis- 
tration policy. 

"President  Nixon  both  before  and  after  election  has  repeatedly  stated 
that  his  administration  is  pledged  to  ending  the  war  in  "Viet  Nam  and  to 
establishing  and  maintaining  peace  all  over  the  world  and  this  is  a  peace 
march.  Therefore,  I  recommend  that  the  U.S.  Board  of  Parole  allow  Sobell 
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to  leave  his  district  in  order  to  travel  to  WashiDgton,  D.C.,  on  April  15  with 
special  condition  attached :  Provided,  the  march  has  been  given  an  official 
permit  by  the  District  of  Columbia  authorities." 

Mr.  Kastenmeier.  Thank  you,  Mrs.  Reese.  You  indicated  earlier 
that  it  was  Board  policy  not  to  reveal  the  internal  split  in  terms  of  a 
decision.  Why  now  do  you  feel  free  to  divulge  the  actual  vote,  which, 
by  custom  you  say  would  not  be  announced  or  revealed? 

Mrs.  Reese.  I  feel  that  I  am  before  the  Congress  of  the  United 
States  and  that,  if  I  am  to  give  you  any  information,  it  has  got  to  be 
factual  and  it  is  as  simple  as  that. 

Mr.  Kastenmeier.  You  may  continue. 

Mrs.  Reese.  It  is  quite  possible  that,  if  all  members  of  the  U.S. 
Board  of  Parole  were  permitted  to  make  genuine  changes  in  their  own 
procedure,  many  of  their  critics  would  be  silenced  because  the  causes 
of  criticism  would  cease  to  exist. 

Excuse  me,  Mr.  Chairman,  there  was  one  point  about  this  Sobell 
case  that  I  should  have  added. 

The  fact  that  there  was  a  7  to  1  vote  was  reported  immedi- 
ately to  the  Security  Officer  of  the  Justice  Department  and  to  the  FBI. 

Mr.  Kastenmeier.  Why  would  it  be  their  business  ? 

Mrs.  Reese.  I  do  not  think  it  was  and  because  of  that,  I  made  a 
•copy  of  the  statement  that  I  read  to  you  which  was  for  the  parole 
business  alone  and  sent  it  to  Mr.  Kleindienst.  I  was  not  naive  enough 
to  believe  that  if  the  Chairman  reported  to  the  FBI  that  there  was  a 
7  to  1  vote,  that  nobody  asked  him  who  the  one  was,  and  1 
thought  that  since  this  was  obviously  going  to  be  in  my  file,  I  would 
like  it  to  be  in  Mr.  Kleindienst's  file  as  well,  so  my  vote  and  all  of  the 
reasons  which  were  on  the  memorandums  I  read  to  you,  I  sent  per- 
sonally to  Mr.  Kleindienst  at  that  time. 

Mr.  MiKVA.  In  fact,  denial  to  Mr.  Sobell  was  then  made  a  subject 
matter  of  litigation,  is  that  correct  ? 

Mrs.  Reese.  Yes.  I  think  in  the  fall  after  I  left  there  was  another 
march  and  another  application  and  he  was  denied  again  the  right  to 
attend  a  peace  rally  or  a  peace  march  but  this  decision  was  overruled 
by  Judge  Marvin  Frankel  in  New  York  who  said  that  the  Parole  Board 
reasons  for  this  denial  were  "silly."  [See  Appendix  10. J 

But  I  believe  that  was  not  the  April  one,  it  was  a  similar  situation. 
I  believe  it  was  a  later  rally. 

Mr.  MiKVA.  I  see  that  the  April  travel  request  was  referred  to,  and 
that  the  judge  did  characterize  the  Parole  Board  actions  as  "silly"  and 
said  that  Mr.  Sobell  would  be  free  to  participate  in  such  activities  in 
the  future. 

Mrs.  Reese.  Yes. 

Mr.  Kastenmeier.  You  may  continue. 

Mrs.  Reese.  It  is  quite  possible  that,  if  all  members  of  the  Parole 
Board  were  permitted  to  make  genuine  changes  in  their  own  proce- 
dure, many  of  their  critics  would  be  silenced  because  the  causes  of  criti- 
cism would  cease  to  exist.  For  example,  a  majority  of  the  eight 
members  have  favored  such  a  significant  change  as  conducting  parole 
hearings  in  panels  so  that  decisions  may  be  reached  iminediately  and 
reasons  for  the  decision  stated  and  discussed  with  each  prisoner. 

If  panel  hearings  would  make  it  necessary  to  conduct  hearings  on 
a  regional  basis,  most  Board  members  would  be  willing  to  work  out  a 
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practical  plan  for  regionalization.  But  the  Chairman,  until  very  re- 
cently, had  opposed  any  change  in  the  centralization  of  power  and  I 
presume  that  in  doing  so,  he  has  not  opposed  the  views  of  Justice 
officials. 

In  my  opinion,  any  bill  which  is  intended  to  establish  an  independent 
Board  of  Parole  must  include  provisions  which  eliminate  the  so-called 
administrative  chamiels  through  which  any  government  agency  can 
control  the  Chairman  and  the  Chairman  can  control  his  fellow  Board 
members. 

All  members  of  the  U.S.  Board  of  Parole  are  appointed  by  the 
President  of  the  United  States.  I  think  the  law  intends  that  they  be 
given  equal  opportunity  and  equal  authority  in  promulgating  their 
own  programs  and  procedures. 

The  soft  spot  in  the  present  law  is  the  provision  that  the  Attorney 
General  delegate  to  the  Chairman  "necessary  administrative  duties  and 
responsibilities." 

This  language  has  been  used  to  justify  many  of  the  pointless  re- 
strictions which  have  gradually  reduced  a  board  of  presidential  ap- 
pointees to  helpers  or  staff  members  for  the  Parole  Board  Chairman. 

For  example,  the  reference  in  the  newest  book  of  rules  to  the  effect 
that  the  Chairman  is  to  "act  as  spokesman  for  the  Board."  [See  Ap- 
pendix 19.] 

The  fact  is  that  this  is  not  in  the  law.  This  is  a  directive  from  the 
Attorney  General's  office  and  further  specifically  limits  this  function 
of  spokesman  to  appearances  before  Federal  agencies  and  congres- 
sional committees.  But  it  has  been  used  to  curtail  public  appearances 
by  Board  members,  to  minimize  Board  members  personal  contacts, 
even  with  the  Justice  Department,  to  discourage  communication  be- 
tween Board  members  and  judges  and  with  others  in  the  field  of 
corrections. 

I  will  ad  lib  one  personal  sidelight  here.  When  I  was  about  to  leave 
the  Parole  Board  in  October  1970,  it  was  well  known  by  my  fellow 
Board  members  that  I  had  been  a  writer  before  and  I  was  probably  go- 
ing to  write  again.  I  had  never  denied  it.  I  had  always  talked  about  it. 
And  Mr.  Reed,  at  a  very  nice  luncheon  all  Board  members  gave  for  me, 
asked  me  what  was  this  book  going  to  be  about  that  I  was  going  to 
write  ?  I  explained  I  had  two  books  planned.  One  of  them  was  going  to 
be  an  anecdotal  thing  and  personal  experience,  but  the  first  one  and 
the  one  I  was  going  to  start  working  on  right  away  was  my  personal 
opinion  of  what  was  wrong  with  the  parole  system  and  what  ought 
to  be  changed. 

Mr.  Kastenmeier.  At  least  it  was  not  on  Howard  Hughes. 

Mrs.  Reese.  Yes,  and  it  is  kind  of  hard  to  find  a  publisher  these  days. 
But,  as  a  result  of  this,  Mr.  Reed  asked  another  member  of  the  Parole 
Board  to  come  to  me  later  that  day  and  warn  me  that,  if  I  expected 
and  intended  to  have  such  a  book  published,  I  would  first  have  to  get 
the  permission  of  the  Attorney  General,  I  had  not  been  so  instructed 
directly  by  Mr.  Reed,  so  through  the  same  Board  member  I  sent  back 
the  message  that  I  though  that  was  something  Bennett  Cerf  could  work 
out  with  the  Attorney  General  directly. 

What  is  the  purpose  of  selecting  educated,  professionally  qualified 
Parole  Board  members,  paying  them  an  excellent  salary  of  over 
$35,000,  then  restricting  them  so  that  their  professional  competence 
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is  confined  to  closed  Board  meetinjrs  and  parole  hearings,  while  the 
public  image  of  the  U.S.  Parole  Board's  philosophy  and  goals  is  the 
image  projected  by  one  of  the  eight  members  ? 

If  the  Board  members'  advice,  counsel,  and  creative  intelligence  are 
not  to  be  widely  employed  and  free  of  political  pressure  or  bureau- 
cratic restriction,  if  they  can  not  work  freely,  openly  and  publicly 
throughout  the  country  with  lay  and  professional  groups  as  well  as 
with  the  entire  judicial  system,  then  why  employ  such  persons  in  the 
first  place  ? 

Parole  Board  decisions  affects  thousands  of  human  beings.  The 
work  of  the  Parole  Board  is  too  vital  to  permit  membership  on  the 
Board  to  serve  merely  as  window  dressing  or  as  political  plums. 

To  regain  leadership  in  the  field  of  parole,  members  of  the  Federal 
Parole  Board  must  be  allowed  to  develop  their  own  ideas  as  they  have 
been  doing  all  of  their  professional  lives. 

Responsibility  for  everything  the  Parole  Board  does  should  be 
shared  by  all  Board  members  and  all  Board  members  should  be  en- 
couraged to  communicate  this  policy  wherever  and  whenever  they 
can.  The  irony  of  the  Attorney  General  directive  making  the  Chair- 
man spokesman  for  the  Board  is  that  it  maneuvers  the  Chairman  into 
a  position  where  he  can  not  be  a  spokesman  for  the  Board.  On  the 
contrary,  it  forces  him  to  be  a  spokesman  for  the  Attorney  General. 

There  are  several  provisions  in  H.R.  13118  which  define  the  chair- 
manship of  the  Parole  Board.  I  am  not  sure  that  these  provisions  elimi- 
nate the  possibility  of  the  Chairman  isolating  his  fellow  Board  mem- 
ber and  exercising  more  influence  over  Parole  Board  issues  than  other 
members  of  the  Board. 

Since  the  bill  removes  the  entire  Board  from  the  Justice  Depart- 
ment and  provides  that  the  Chairman  shall  be  selected  by  the  Presi- 
dent, the  only  arm,  protected  or  otherwise,  that  could  reach  out  to 
control  the  Board  would  come  from  the  White  House. 

But  the  bill  delegates  to  the  Chairman  "necessary  administrative 
duties  and  responsibilities." 

Having  been  an  eye  witness  to  the  lengths  tlie  word  "administrative" 
can  be  stretched,  I  am  apprehensive.  As  to  the  word  "necessary,"  who 
is  going  to  decide  what  powers  are  necessary  to  the  Chairman  for  the 
performance  of  his  "administrative  role"  ? 

Mr.  MiKVA.  If  I  may  interrupt — as  I  recall,  there  was  an  earlier 
story  about  the  fact  that  the  Chairman  was  using  his  role  as  the  ad- 
ministrative head  of  the  Board  to  persuade  the  Board  members  to  get 
tougher  on  paroles,  in  return  for  which  there  would  be  higher  salar- 
ies paid  to  Board  members. 

Would  you  describe  that  situation  ? 

Mrs.  Eeese.  I  know  the  story  you  refer  to.  It  was  in  the  Washing- 
ton Post,  written  bv  Mr.  Kessler. 

Mr.  MiKVA.  In  1971  ? 

Mrs.  Reese.  Yes,  sir. 

That  was  done  by,  you  might  say,  a  kind  of  a  chain  reaction.  Board 
members  have  for  a  long  time  felt  that  they  should  be  moved  up  into 
the  executive  pay  level  and  I  think  there  is"  very  legitimate  reason  for 
that  and  I  could  justify  it,  myself,  very  seriouslv.  Wien  Mr.  Reed 
became  Chairman  of  the  Board,  he  brought  this  issue  before  Mr.  Klein- 
dienst.  The  answer  he  brought  back  was  that  Mr.  Kleindienst  thought 
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this  was  a  good  move  and  that  it  was  justified,  but  that  he  and  Mr. 
Mitchell  were  very  concerned  about  the  high  rate  of  parole  and  felt 
that  before  salaries  could  be  discussed,  there  should  be  a  complete 
reorganization  of  the  Board  and  that  after  that  reorganization  had 
taken  effect  and  been  underway  for  about  6  months,  then  the  issue  of 
more  money  for  the  Board  should  be  brought  back  and  that  then  it 
would  be  appropriate. 

Mr.  MiKVA.  Is  that  the  way  it  was  left  ? 

Mrs.  Reese.  That  is  the  way  it  was  stated  many  times.  Eventually 
there  was  a  raise  in  salary  but  the  order  of  the  day  was  (1)  we,  the 
Justice  Department,  are  very  worried  about  the  high  rate  of  paroles ; 
(2)  we  think  the  high  rate  of  paroles  is  a  result  of  your  present 
procedure.  Therefore,  we  want  you  to  change  your  procedure  so  that 
there  will  not  be  the  high  rate  of  paroles. 

And  then,  after  you  have  reorganized,  we  can  talk  about  more  money. 

Mr.  MiKVA.  Was  this  matter  then  discussed  by  the  Parole  Board 
members  at  later  meetings  ? 

Mrs.  Reese.  Never  at  a  formal  meeting.  Well,  yes.  There  were 
times  at  a  formal  meeting  when  the  issue  of  salary  was  discussed  but 
the  detailed  statements  of  what  the  Attorney  General  wanted  or  his 
philosophy  and  his  attitudes  about  things  were  reported  to  the  Board 
more  often  than  not  in  coffee  breaks  in  the  morning. 

Mr.  Reed  established  a  morning  half-hour  or  45  minutes  when  all 
members  of  the  Board  got  together  between  9  and  9 :30  or  between  9 :30 
and  10  and  there  was  informal  discussion. 

Mr.  MiKVA.  During  those  formal  or  informal  discussions,  was  there 
a  conscious  parallelism  discussed  that  the  more  paroles  you  gave  out, 
the  more  problems  there  would  be  about  the  salary  increase,  or  con- 
versely, that  a  tighter  parole  policy  would  lead  to 

Mrs.  Reese.  I  think  there  is  no  question  that  all  members  of  the 
Board  were  so  informed,  if  not  in  a  direct,  straight  statement,  by 
repeated  impressions  and  general  imderstanding. 

Mr.  MiKVA.  They  were  made  aware  that  was  a  continuing  direction  ? 

Mrs.  Reese.  They  were  aware  that  the  Attorney  General  did  not 
like  the  high  rate  of  parole  and  that  something  should  be  done  about  it. 

Mr.  Kastenmeier.  As  a  matter  of  fact,  there  was  a  reorganization 
effected  in  1968  or  1969  and  the  rate  of  paroles  statistically  did  dimin- 
ish over  several  years  following  that,  is  not  that  correct? 

Mrs.  Reese.  In  Mr.  Reed's  first  annual  report  which  he  read  before 
the  closed  circle  of  the  Attorney  General  Staff  Meeting,  he  pointed 
out  at  that  time — and  he  said,  "Parole  procedure,  since  assuming  the 
chairmanship,  has  been  improved  and  the  parole  decisionmaking 
process  is  now  better,  and  parole  rates  have  droped  11.3  percent." 

Mr.  Kastenmeier.  You  were  discussing  your  evaluation  of  the  bill 
in  terms  of  the  President's  authority  and  the  Board  Chairman's 
authority. 

Mrs.  Reese.  Yes.  Worrying  again  about  how  much  leeway  the  term 
"administrative"  would  allow  here,  I  will  proceed  then  on  this  point. 

I  note  that  H.R.  13118  also  stipulates  that  the  Board  as  a  whole 
shall  have  power  to  "prescribe  such  administrative  rules  and  regula- 
tions as  may  be  necessary  for  the  operation  of  the  Board." 

If  this  language  guarantees  the  Chairman  will  be  responsible  for 
those  administrative  duties  and  only  those  administrative  duties  which 
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the  entire  Board  has  determined  shall  be  his,  then  I  believe  the  Board 
will  grow  strong  because  the  creative  thinking  of  all  nine  individuals 
will  actually  be  utilized.  I  should  like  to  raise  a  question  about  one 
section  of  title  II  of  H.R.  13118. 

I  believe  the  concept  of  the  national  parole  institute  as  reflected  in 
title  II  is  excellent  because  it  is  within  the  framework  of  an  inde- 
pendent parole  authority  but  section  4234  stipulates  that  the  Chairman 
of  the  Parole  Board  will  have  the  authority  to  select  a  group  of  candi- 
dates from  which  a  majority  of  the  members  of  the  Board  shall  ap- 
point the  director.  Many  thoughtful  people  are  concerned  about  the 
fact  that  the  American  voter  has  the  opportunity  to  vote  for  the  can- 
didate of  his  choice  but  seldom  manages  to  have  much  to  say  about 
the  candidates  he  has  to  choose  from.  That  is  an  analogy  to  section 
4234. 

I  believe  that  the  candidates  for  the  post  of  Director  should  be 
chosen  by  a  screening  process  in  which  the  entire  Parole  Board  has  a 
hand  and  thatj  if  the  Office  of  Director  is  left  vacant,  the  successor 
should  be  appointed  by  the  entire  Parole  Board  through  a  similar  proc- 
ess of  elimination  and  selection. 

I  have  studied  H.R.  13118  with  tremendous  interest  and  applaud 
its  provisions  as  important  steps  toward  adding  elements  of  due  process 
to  the  parole  status.  The  bill  raises  numerous  questions  which  I  would 
like  to  discuss  but  remembering  the  old  dodge  that  the  intellect  can 
not  absorb  what  the  posterior  can  not  indure,  I  will  comment  on  only 
three  more  specific  sections. 

May  I  turn  to  section  4220 — "President  commutation" — which  re- 
quires that  within  5  years  after  commutation,  the  Parole  Board  review 
the  case  of  any  prisoner  whose  sentence  has  been  shortened  hj  Execu- 
tive order  if  that  order  stipulated  that  he  not  be  eligible  for  parole. 

In  my  opinion  this  paragraph  raises  a  very  important  question  in- 
volving constitutional  separation  of  powers.  It  is  the  Congress  whi^K 
makes  our  laws.  The  question  of  eligibility  for  parole  is  a  matter  of  law, 
not  discretion. 

The  President  has  the  power  to  commute  a  nonparolable  sentence. 
Out  of  the  15  commutations  President  Nixon  granted  in  the  first  year 
and  a  half  of  his  administration,  10  went  to  individuals  convicted  of 
serious  narcotic  offenses. 

Most  of  them  heroin  salesmen,  prisoners  who,  by  law,  would  never 
be  eligible  for  parole.  But  does  the  President  have  the  authority  to 
contravene  an  act  of  Congress  which  specifies  when  and  under  what 
type  of  sentence  a  prisoner  is  eligible  for  parole  ? 

Does  the  President  have  the  power  to  stipulate  that  a  prisoner  under 
a  legally  parolable  sentence  shall  not  be  eligible  for  parole  because  his 
sentence  has  been  commuted  ? 

Section  4220  would  require  that  the  Parole  Board,  after  reviewing 
such  cases,  report  to  the  President  its  findings  and  recommendations 
with  regard  to  his  suitability  for  parole  but  Congress  gave  to  the 
U.S.  Board  of  Parole  the  authority  to  judge  suitability  for  parole  and 
to  grant  or  deny  parole. 

Congress  determined  that  certain  classifications  of  prisoners  would 
not  become  eligible  for  parole.  I  am  troubled  by  section  4220  because 
it  seems  to  give  the  President  authority  to  ignore  a  law  Congress  has 
enacted  and  at  the  same  time  seems  to  require  that  the  Parole  Board 
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seek  permission  of  the  President  to  carry  out  a  function  which,  by 
law,  is  a  responsibility  belonging  solely  to  the  Parole  Board. 

May  I  now  comment  on  section  4219,  "Appeals  ?"  In  my  opinion  there 
is  no  aspect  of  a  Parole  Board's  authority  which  is  more  vulnerable 
to  criticism  than  the  fact  that  there  is  no  real  appeal  from  Parole 
Board  decisions. 

The  Justice  Department,  hearing  the  voices  crymg  "arbitrary  and 
capricious,"  and  sensitive  to  the  political  overtones  of  this  kind  of 
criticism,  encouraged  the  U.S.  Board  of  Parole  in  1969  to  include 
some  sort  of  appeal  in  the  Parole  Board  reorganization  plan. 

This  reorganization  was  requested  by  the  Attorney  General  and  was 
delivered  to  his  deputy  late  in  1969.  In  fact,  in  November,  1969,  Mr. 
Reed  told  the  President's  Task  Force  on -Prisoner  Rehabilitation  that 
he  had  discussed  the  reorganization  with  Attorney  General  Mitchell 
before  he  accepted  his  appointment  to  the  Board  and  further  stated 
that  he  alone  had  presented  the  Attorney  General,  the  IVliite  House 
and  Members  of  Congress  with  a  reorganization  plan  before  the  Parole 
Board,  itself,  had  ever  discussed  the  proposal. 

Many  press  releases  and  public  speeches  have  since  referred  to 
that  part  of  the  reorganization  plan  and  package  which  provides  for 
appellate  review  always  as  if  it  were  a  brand  new  procedure  and  an 
important  reform. 

Actually,  this  form  of  appellate  review  is  window  dressing.  It  was 
accomplished  by  presenting  three  old,  tried  and  true  Board  procedures 
as  if  they  were  new,  and  rechristening  them  as  appellate. 

Since  the  very  heart  of  the  appellate  process  is  to  enable  a  peti- 
tioner to  present  his  case  to  an  authority  different  from  and  higher 
than  the  one  which  made  the  decision  from  which  he  is  seeking  relief, 
the  Federal  Parole  Board's  appeal  procedure  is  on  a  par  with  asking 
a  Federal  judge  to  decide  whether  to  reverse  himself. 

Even  if  it  were  as  fair  and  just  as  it  has  been  claimed  to  be,  the 
Parole  Board's  current  appellate  process  is  a  matter  of  discretion  and 
could  be  wiped  out  tomorrow  by  a  majority  vote  of  the  Board. 

In  my  full  statement  I  have  examined  the  origins  and  scope  of  the 
Board's  so-called  appellate  review  in  some  detail  and  so  I  will  not 
go  into  it  here. 

May  I  turn  now  to  what  I  consider  one  of  the  most  important  re- 
forms which  would  be  initiated  by  H.R.  13118,  that  covered  on  page 
23  of  the  bill :  "In  no  case  shall  any  parolee  retaken  under  this  section 
be  imprisoned  or  otherwise  held  in  custody  if  he  has  been  admitted 
to  bail  or  otherwise  released  by  the  Court  having  jurisdiction  over  an 
alleged  criminal  offense  which  constitutes  the  alleged  violation  of 
parole  with  respect  to  which  the  parolee  has  been  retaken." 

My  only  questiion  about  this  provision  is  whether  it  leaves  Parole 
Board  a  loophole  of  a  technical  violation.  Take  the  case  of  a  parolee 
accused  of  robbery.  If  he  were  arrested  in  an  area  outside  of  his 
assigned  parole  district,  couldn't  the  Parole  Board  issue  a  warrant 
on  the  grounds  that  he  was  outside  of  Ms  district  without  permis- 
sion-— and  if  the  Board  so  chose,  keep  him  in  custody  without  a  con- 
viction of  a  new  crime  for  that  technical  violation  ?  The  issue  here  is 
actually  preventive  detention.  The  Parole  Board  practices  preventive 
detention  and  does  so  legally. 
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If  a  man  on  parole  is  charged  with  a  serious  crime,  the  Parole 
Board  may  keep  him  in  jail  even  before  he  has  been  tried  and 
convicted. 

This  is  true  even  if  the  new  charge  is  a  non-capital  offense. 

The  Parole  Board  wai-rant  which  serves  as  detainer  and  in  a  sense 
subverts  the  Bail  Reform  Act,  need  not  be  based  on  evidence  that  any 
new  crime  has  been  committed.  There  are  several  purely  technical 
grounds  for  parole  revocation. 

Any  of  them  may  suffice  as  reason  for  revoking  parole. 

To  go  back  to  the  parolee  charged  with  the  robbery,  he  may  deny  the 
robbery  but,  if  he  admits  to  being  arrested  in  a  city  which  is  outside 
of  his  assigned  parole  district,  his  parole  can  be  revoked  on  the 
grounds  that  he  was  outside  of  his  district  without  permission  and  he 
can  be  returned  to  prison.  It  seems  to  me  that  this  practice  of  detain- 
ing prior  to  conviction  should  be  reexamined  but  I  doubt  very  much 
that,  while  under  the  shadow  of  the  Justice  Department,  the  Parole 
Board  will  conduct  such  a  study,  itself,  or  even  consider  a  change  in 
policy. 

The  Attorney  General's  views  on  preventive  detention  are  widely 
known.  ^^Hiile  subordinate  to  the  Attorney  General  the  Parole  Board 
is  not  likely  to  espouse  a  conflicting  view. 

The  power  of  State  and  Federal  boards  is  immense.  The  immediate 
future  of  more  than  300,000  imprisoned  human  beings  lies  today  in 
their  decisions.  Parole  board  decisions  should  at  all  times  be  free  of 
pressure  regardless  of  the  source,  free  of  bias,  whatever  its  nature,  free 
of  eveiy  corrosive  element  that  might  inhibit  parole  board  members 
from  making  humane,  wise  and  sensible  decisions,  decisions  which 
benefit  both  the  prisoners  and  the  free  society  of  which  they  must 
become  a  viable  part. 

Parole  board  members  determine  which  prisoners  will  be  paroled 
and  which  will  not,  which  parolees  will  be  returned  to  prison  and 
which  will  not. 

They  may  dictate,  moreover,  where  parolees  are  to  live,  the  type  of 
work  they  do,  the  extent  of  their  travels,  with  whom  they  associate, 
and  whether  they  marry. 

In  addition  to  the  300,000  human  beings  who  are  in  prison  awaiting 
a  parole  board  decision,  there  are  approximately  300,000  individuals 
already  out  on  parole  who  are  thus  controlled  by  measures  prescribed 
by  State  or  Federal  parole  board  members. 

Because  of  the  tremendous  scope  of  their  power,  those  selected  to 
serve  as  parole  board  members  in  both  our  State  and  Federal  sys- 
tems should  be  of  superior  intelligence  and  education,  capable  of  ma- 
ture reasoning  and  judgment,  and  deeply  concerned  with  the  welfare 
of  all  human  beings. 

By  and  large  Federal  Parole  Board  members  have  always  been  of 
this  quality. 

So,  too,  have  been  parole  board  members  in  our  more  enlightened 
State  systems.  I  firmly  believe  that  the  bill  under  discussion  will  fur- 
ther the  excellent  work  now  being  done  and  will  aid  those  States 
where  improvement  is  both  desirable  and  essential. 

I  have  heard  many  people  say  that  parole  boards  should  be  abolished 
and  I  think  tliat  is  rather  like  throwing  the  baby  out  Avith  the  bath 


427 

water.  I  have  heard  people  say  that  parole  boards  are  corrupt  and  I 
think  this  is  a  sweeping  generality. 

In  an  article  in  the  February-March  1969  issue  of  Trial  magazine, 
the  Honorable  J.  Skelly  "Wright  stated  that  the  "Federal  Government 
should  abolish  the  U.S.  Board  of  Parole  because  the  members  were, 
among  other  things,  'subject  to  scandal  and  corruption'."' 

Prior  to  that  magazine  article,  32  members  had  been  appointed  and 
confirmed  by  the  U.S.  Senate  over  the  previous  decade.  The  judge  did 
not  indicate  which  of  these  had  been  so  subjected,  nor  did  he  offer 
documentation  to  show  any  members  had  been  involved  in  scandal  or 
corruption. 

Undoubtedly,  some  members  are  more  qualified  than  others  but  the 
same  may  be  said  of  Federal  judges.  To  abolish  a  parole  system  be- 
cause of  the  shortcoming  of  a  few  members  is  as  unrealistic  as  to  abol- 
ish Federal  courts  because  nine  of  the  12  Federal  officials  impeached 
by  the  U.S.  Senate  have  been  Federal  judges. 

It  will  never  be  possible  to  prevent  such  unwarranted  attacks  as 
the  one  I  have  referred  to.  However,  H.R.  13118  will  give  Parole 
Board  members  greater  freedom  to  ignore  political  pressure  which 
can  and  often  is  exerted  by  the  prosecutory  branch  of  the  Government 
where  political  expediency  often  becomes  more  important  than  ren- 
dering justice  to  human  beings. 

Parole  is  worth  saving  and,  therefore,  parole  is  worth  improving. 
Fairly  dispensed  and  free  of  political  pressure,  it  offers  one  of  the 
best  solutions  to  the  complex  problems  a  prisoner  faces  as  he  strug- 
gles to  adjust  to  life  in  a  free  society. 

These  struggles  can  be  diminished  in  intensity  through  wise  coun- 
seling and  guidance  by  both  Parole  Board  and  probation  services.  To 
the  extent  that  Parole  Board  members  and  probation  officers  are  of  the 
highest  quality,  to  that  extent  will  parolees  succeed  in  their  struggle  to 
improve  their  lives  and  contribute  to  the  society  in  which  so  many  of 
them  would  like  to  take  a  part. 

I  believe  that  the  proposed  bill  will  help  toward  the  realization  of 
this  desirable  and  essential  goal. 

Mr.  Kastenmeier.  Thank  you  very  much,  Mrs.  Reese,  for  a  very 
powerful  statement.  We  have  heard  from  many  people  during  these 
hearings  on  parole,  but  no  one  has  spoken  as  compellingly  as  you  have 
tablished  within  the  Justice  Department"'  the  Board  of  Parole. 

I  have  just  one  or  two  questions  before  I  yield  to  my  colleagues.  Ac- 
tually, the  present  law  would  appear  to  make  the  Board  of  Parole  in- 
dependent really  only  at  the  sufferance  of  the  Attorney  General's  office, 
since  title  18,  United  States  Code,  section  4201  states  that  "there  is  es- 
tablished within  the  Justice  Department""  the  Board  of  Parole. 

Now,  while  you  speak  compellingly  of  the  independence  and  in- 
tegrity of  the  Parole  Board  as  being  necessary — that  is,  politically,  in- 
stitutionally, and  operationally  independent — you  are  also  apparently 
in  agreement  with  the  fact  that  its  discretion  might  indeed  be  curtailed, 
at  least  in  terms  of  due  process. 

Mrs.  Reese.  In  two  or  three  ways,  very  definitely,  such  as  the  giving 
of  reasons,  the  opportunity  to  be  represented  by  counsel,  when  it  is  a 
question  of  personal  liberty,  whether  counsel  is  necessary,  as  in  my 
home  State  where  counsel  is  permitted  in  a  regular  parole  hearing  and 
hearings  are  more  and  more  being  done  on  a  regional  basis  in  what  we 
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call  on-site  hearings.  But  I  do  not  want  to  brag  too  much  about  the 
State  of  Washington.  I  would  certainly  say  that  those  elements  of  due 
process  which  can  be  brought  into  a  discretionary  type  of  authority 
should  and  must  be  because  of  the  fact  that  the  individual's  liberty  is  at 
stake,  it  is  a  question  of  whether  he  is  free  or  whether  he  is  a  citizen 
or  not. 

Mr.  Kasten:\ieier.  I  was  going  to  ask  you  whether  you  thought  there 
were  any  State  systems  worthy  of  emulation  by  the  Federal  system. 
I  gather  you  think  the  State  of  Washington's  is;  are  there  other 
States  that  you  feel  have  some  adequate  procedures  ? 

Mrs.  Reese.  I  talked  just  before  I  came  here  with  Mr.  Bruce  John- 
son, who  is  the  chairman  of  the  Washington  State  Parole  Board  and 
asked  him,  and  he  mentioned  two  or  three  other  States  that  were  now 
inaugurating  one  or  two  of  the  provisions  of  the  Washington  State 
bill,  but  since  I  cannot  quote  you  chapter  and  verse,  I  do  not  think  I 
ought  to  take  a  chance  on  being  inaccurate. 

In  the  State  of  Washington^  the  bill  that  provided  appointed  coun- 
sel, that  provided  on-site  hearings  so  that  parole  board  members  go  to 
the  place  where  the  accused  violator  is  and  conduct  the  hearings,  which 
give  reasons  and  stated  reasons  and  reasons  in  writing,  and  so  forth, 
was  a  bill  which  was  initiated  by  parole  board  members  themselves. 

They  worked  on  it  and  studied  it  and  themselves  drew  up  a  bill 
which  eventually — ^well,  first  they  asked  for  the  advice  and  counsel 
of  the  National  Council  on  Crime  and  Delinquency  and  they  got  their 
professional  advice.  They  called  in  attorneys  from  the  American  Civil 
Liberties  Union  and  asked  their  opinion.  And  they  approved  of  it 
except  they  said  it  did  not  go  as  far  as  they  would  like  to  go  but  as 
far  as  it  went,  it  was  fine. 

And  then  it  went  to  the  State  legislature  as  an  executive  request 
and  went  through  and  that  law  has  been  operative  since  January, 
1969,  and  is  one  of  the  reasons  for  my  stating  that,  whereas  the  Fed- 
eral Board  should  be  in  the  position  of  leadership,  the  Federal  Board 
is  in  a  position  now  to  learn  from  more  than  one  State,  because  I  am 
certain  that  there  are  at  least  three  other  States  where  similar  changes 
have  been  made  or  are  being  made. 

Mr.  Kastenmeter.  In  this  connection — that  is,  on  the  matter  of 
proposing  reforms  and  changes — I  understand  from  what  you  said 
before  about  the  procedure,  the  processes,  at  least  the  unwritten  rules, 
if  not  the  written  rules  of  the  present  U.S.  Board  of  Parole,  that  the 
Chairman  alone  speaks  for  the  Board.  Would  individual  Board  mem- 
bers be  free,  in  your  view,  to  endorse  reforms  irrespective  of  the  posi- 
tion of  the  Justice  Department  or  the  Chairman  ? 

Mrs.  Reese.  No.  Absolutely  not. 

As  I  pointed  out,  the  Chairman  is  the  spokesman  only  by  directive 
of  the  Attorney  General  and  it  has  gone  so  far — while  I  should  confine 
myself  to  things  that  I  have  been  a  witness  to  personally — when  the 
Board  finally  obtained  a  very  competent  legal  counsel,  the  Chairman 
told  members  of  the  Board  that  if  they  had  legal  matters  they  wished 
to  discuss  with  the  counsel,  they  should  refer  them  first  to  the  Chair- 
man and  then  he  would  decide  about  referring  to  the  counsel. 

Mr.  Kastenmeier.  It  seems  Morton  Sobell  is  not  the  only  one  with 
a  first  amendment  problem. 

Mrs.  Reese.  Yes. 
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Mr.  Kastenmeier.  One  other  question.  I  am  not  so  much  interested 
in  a  case  as  such,  but  the  question  that  is  sometimes  posed  when  the 
Board  acts  on  a  case  and  denies  parole  and  then,  under  separate 
powers,  the  President  exercises  Executive  clemency,  is  that  there 
appears  to  be  a  disparity,  since  if  one  is  right,  then  presumably  the 
other  is  wrong.  That  is,  the  Board  of  Parole  would  have  the  same 
reasons  for  acting  affirmatively  that  the  President  would  in  his  inde- 
pendent capacity  in  exercising  Executive  clemency,  and  if  the  Board 
acted  adversely,  then  assumedly  so  too  would  the  President. 

Mrs.  Reese.  I  would  think  so  and  I  am  at  a  loss  absolutely  to  explain 
how  an  individual  who  has  been  denied  parole  would  be  pardoned  or 
have  a  sentence  commuted  so  as  to  be  released.  Even  under  commuted 
sentence,  you  would,  I  believe,  be  liable  to  Parole  Board  rules  and  regu- 
lations. I  do  not  think  you  would  if  you  were  pardoned. 

The  usual  procedure  that  is  a  tradition  is  that  the  case  would  not 
go  for  Executive  clemency  until  the  Parole  Board  had  an  opportunity 
to  make  a  decision  so  that  actually  perhaps  the  answer  is  that  the  Chief 
Executive  does  have  his  prerogative  and  his  alone  for  his  own  reasons 
to  do  what  he  thinks  is  best  if  something  else  has  already  failed. 

Mr.  Kastenmeier.  Of  course,  this  would  not  apply  in  all  cases — 
and  perhaps  only  in  a  minority  of  cases- — but  occasionally,  in  terms 
of  public  perception  of  the  role  of  parole  and  Executive  clemency,  there 
does  seem  to  be  a  difference  between  the  exercises  of  judgment. 

Mrs.  Reese.  I  have  been  asked  repeatedly  about  a  case  I  do  not 
know  anything  about  because  decisions  have  been  made  since  I  left 
the  Board  and  I  am  completely  confused,  as  well  as  are  those  people 
who  asked  me  about  it. 

!Mr.  Kastenmeier.  I  would  like  to  yield  to  my  colleague  from  New 
York,  Mr.  Fish. 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 

I,  too,  would  like  to  thank  the  witness  for  this  very  eloquent  appeal 
for  a  basic  statutory  restructuring  of  the  Parole  Board  which  is,  theo- 
retically, independent,  but  from  my  reading  of  the  present  statutes 
that  appear  in  the  manual  called  Rules  of  U.S.  Board  of  Parole  [See 
Appendix  19],  it  would  seem  to  me  that  it  would  be  more  accurate 
to  use  another  phrase  which  you  used  and  that  is  "subordinate  to  the 
Attorney  General." 

As  I  see  this,  through  section  4201  it  states  "The  Attorney  General 
shall  from  time  to  time  designate  one  of  the  members  to  serve  as 
Chairman." 

Then  section  3655  says,  "The  Board  of  Parole  shall  have  the  author- 
ity vested  in  the  Attorney  General  to  request  the  probation  officers  to 
perform  such  duties  with  respect  to  persons  on  parole  as  the  Board  of 
Parole  deems  necessary." 

I  wonder  if  he  did  not  delegate  this  authority,  would  you  have  any 
probationary  parole  officere  at  all  ? 

Mrs.  Reese.  I  read  of  one  proposed  bill  which  would  take  it  away 
even  in  the  statute.  No,  that  question  never  arose. 

Certainly  in  theory  it  might  be  possible.  The  whole  point  I  wish 
I  had  been  able  to  make  is  that  there  are  tremendous  difficulties  for  a 
parole  board  in  improving  its  own  procedures  and  many  of  them 
get  back  to  how  much  money  they  have  got.  It  is  fine  to  say  "Go  ahead 
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and  appoint  your  counsel  for  your  parole  violators,"  but  if  you  do  not 
have  any  money  for  it,  you  cannot  do  it. 

And  the  other  problem  is  that  parole  decisions,  being  discretionary, 
are  extremely  difficult  to  arrive  at.  I  cannot  help  but  think  that  it  would 
be  relatively  easy  to  make  a  judgment  which  is  based  strictly  on  a  law. 
You  decide  only  whether  this  law  has  been  violated  or  not  and  it  is 
on  the  basis  of  actions  which  have  already  taken  place,  whereas  the 
Parole  Board  has  to  work  in  the  area  of  the  future  more  as  social 
workers  in  trying  to  guess  and  trying  to  estimate  what  an  individual 
human  being's  behavior  is  going  to  be  m  the  future. 

Now,  that  is  something  that  is  a  very  heavy  responsibility  and  is  the 
reason  that  Parole  Board  decisions  are  done  on  a  majority  basis,  feel- 
ing that,  if  all  of  the  different  opinions  the  Board  represents,  a  cross 
section  of  philosophies,  religions,  races,  attitudes  and  so  forth,  we 
might  batter  each  other's  heads  in  during  our  meetings  but  we  will 
come  up  with  a  fair  decision.  It  is  the  reverse  of  the  strictly  legal  ap- 
proach, but  it  needs  the  protection  of  certain  parts  of  due  process. 

But  as  long  as  the  money  can  be  restricted  or  channeled  by  what 
is  presumably  another  agency,  it  is  almost  impossible  to  fight  very  hard. 

Mr.  Fish.  This  is  why  I  was  trying  to  probe  further  to  see  just  ex- 
actly how  responsible  the  Board  is  as  an  agency  of  the  Department 
of  Justice. 

It  would  appear  to  me,  and  correct  me,  if  I  am  wrong,  that  from 
the  language  in  the  statutes,  that  probation  officers  are  connected 
with  the  Department  of  Justice. 

Mrs.  Reese.  Oh,  no ;  probation  officers  work  for  the  courts  and  so 
the  Parole  Board  deals  on  the  one  hand  with  its  parole  services 
carried  out  by  probation  officers  which  are  hired  and  selected  by  the 
various  judicial  districts. 

Mr.  Fish.  The  function  is  united  in  the  U.S.  Parole  Board,  is  it  not ; 
probation  and  parole  are  the  same  ? 

Mrs.  Reese.  It  is  an  interdependent  relationship. 

When  you  say  united,  I  think  of  a  kind  of  organized  thing. 

Mr.  Fish.  Isn't  there  one  individual  wlio  does  both  probationary 
work  and  parole  work  ? 

Mrs.  Reese.  Oh,  yes.  The  U.S.  probation  officer  is  a  parole  officer 
as  well. 

Mr.  Fish.  And  he  is  not  an  employee  of  the  U.S.  Parole  Board? 

Mrs.  Reese.  No;  he  is  an  employee  of  the  courts  in  the  district  in 
which  he  works  and  he  is  responsible  to  the  chief  judge  of  his  district. 

Mr.  Fish.  Apparently  under  the  present  statute,  though,  the  Attor- 
ney General  is  to  have  a  role  in  assigning  duties,  specifically  the  duty 
of  working  with  you,  but  be  that  as  it  may,  the  thing  I  did  not  realize 
before  reading  this  is  how  closely  allied  you  were  with  the  Justice 
Department.  It  seems  to  me  that  all  of  the  pressures  you  cited  would 
be  possible  under  the  circumstances. 

Mrs.  Reese.  Very  definitely.  I  remember  a  time  when,  of  course, 
Justice  always  has  a  hard  fight  of  its  own  to  get  adequate  appropria- 
tion, which  is  always  cut,  and  the  Justice  Department  had  asked  for 
I  think  62  or  85  positions  and  got  40. 

At  which  point  it  is  up  to  the  Attorney  General  to  decide  how  those 
40  positions  are  parceled  out  and  it  is  not  hard  to  figure  out  what  hap- 
pens to  a  small  satellite  like  the  Parole  Board  if  the  Attorney  General 


431 

has  very  strong  feelings  about  using  those  positions  for  new  U.S. 
attorneys  or  something  of  that  kind. 

Mr.  Fish.  Of  course,  I  am  not  unmindful  of  the  fact  that  some  in- 
fluence and  control  and  worry  and  pressure  is  what  makes  this  whole 
Washington  scene  tick  and  certainly  one  of  the  roles  of  the  Congress- 
man in  representing  his  constitutents  is  to  kick  bureaucrats  when  he 
can  to  the  extent  he  can  to  try  and  clear  the  way  for  his  constituent, 
so  I  do  not  think  we  are  talking  about  anything  very  novel. 

But  I  am  as  concerned  as  you  are  over  the  Board,  the  enormous  pow- 
er that  Board  members  have,  and  the  fact,  as  you  said,  there  is  very 
little  statutory  authority,  and  policy  is  the  decision  of  the  Attorney 
General,  and  you  are  critical  of  that.  But  I  am  just  as  concerned  about 
policy  and  rules  that  the  Board  members  make  themselves. 

Mrs.  Reese.  Quite. 

I  think  I  must  have  misstated  something  because  my  point  Avas  that 
the  statute  says  so  little  that  the  power  of  the  Board  is  not  restricted. 
It  is  enormous.  It  is  almost  indefinable.  And  everything  can  be  done  by 
a  vote,  a  majority  vote  of  the  Board  which  the  next  day  could  be  voted 
the  other  way  and  I  feel  very  strongly  that  there  would  br  greater  pro- 
tection and  greater  strength  if  certain  basic  things  were  statutory,  not 
all  of  them,  because  always  the  discretionary  power  cannot  be  made 
too  ri^d. 

It  simply  would  not  function  properly.  But  certainly,  certain  basic 
elements  of  due  process  such  as  the  reasons,  such  as  the  right  for  an 
attorney,  if  it  is  a  revocation  hearing  where  the  issue  is  whether  the 
man  is  going  to  be  free  in  the  community  or  back  in  prison. 

And  greater  communication  as  part  of  the  rehabilitation  process  is 
to  be  had.  People  in  the  prisons  have  always  had  a  very  hard  time 
explaining  to  prisoners  why  they  were  denied,  for  example,  because 
reasons  are  needed  as  a  treatment  tool. 

Mr.  Fish.  Under  section  4201  of  H.R.  11318 — which  establishes  the 
independent  Board — would  you  describe  who  you  believe  the  Board 
of  Parole  would  be  answerable  to  ? 

Mrs.  Reese.  I  do  not  think  they  should  be  answerable  to  anyone  but 
the  Congress.  I  think  there  is  a  problem  about  so  small  a  group.  I 
understand  now  that  the  entire  agency  invoh'es  66  persons.  I  can  see 
that  there  might  be  problems,  housekeeping  problems,  where  to  get 
office  space,  and  this  kind  of  thing.  At  one  time  I  remember  talking 
with  people,  this  would  have  been  back  in  1966  and  1967,  about  the 
possibility  of  the  Board  of  Parole  l>eing  connected  for  administrative 
purposes  only  with  the  Administrative  Office  of  the  U.S.  Courts  as 
being  a  much  more  logical  home  or  environment  for  a  quasi- judicial 
body  than  was  the  Justice  Department. 

And  I  think  that  would  be  preferable.  I  do  not  believe  there  would 
be  the  same  political  pressure,  in  fact,  I  am  confident  that  there  would 
not  be — that  there  has  been  with  the  Justice  Department. 

In  fact,  it  is  almost  built  in  with  a  relationship  with  the  Justice 
Department.  I  cannot  see  any  reason  why  the  Board  cannot  function 
with  eight  or  nine  responsible  people  on  its  own. 

Mr.  Fish.  Not  tied  in  with  the  judiciary  at  all  ? 

Mrs.  Reese.  I  would  think  the  people  who  would  be  most  enthusi- 
astic about  your  bill  would  be  the  Board  members  and  the  Chairman 
in  particular. 
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Mr.  Fish.  I  wonder  if  I  could  ask  you  to  define  for  me  the  status 
of  one  on  parole.  We  have  heard  it  defined  in  various  ways.  He  is  cer- 
tainly not  a  free  man.  He  has  not  served  his  sentence.  What  would 
you  call  a  parolee  ? 

Mrs.  Reese.  It  is  a  condition. 

He  is  released  on  condition  that  he  abide  by  certain  rules  and  regu- 
lations which  are  formulated  by  the  Board  and  can  be  changed  at  any 
time. 

The  statute  gives  three  statutory  provisions  which  are  all  nega- 
tive— that  he  not  commit  a  crime,  that  he  not  pose  a  threat  to  the 
United  States,  that  he  not  do  this  or  that — which  means  nothing  be- 
cause it  is  what  you  do  do  that  makes  you  a  good  parolee  and  that 
makes  you  rehabilitated. 

It  is  not  what  you  do  not  do.  The  greatest  thing  to  remember  is  that 
a  parolee  is  a  person  who  needs  a  helping  relationship  for  a  period 
of  time. 

Mr.  Fish.  He  is  still  an  offender;  he  is  not  free,  since  he  has  not 
served  his  time  ? 

Mrs.  Reese.  Yes. 

Mr.  Fish.  He  is  outside  instead  of  inside  ? 

Mrs.  Reese.  Yes. 

Mr.  Fish.  And  he  is  in  the  custody  of  whom  ? 

Mrs.  Reese.  He  is  not  in  custody.  He  is  responsible  to  the  Parole 
Board  but  he  is  not  in  custody  and  he  is  not  in  the  custody  of  the 
Attorney  General  once  he  is  granted  parole. 

If  he  IS  at  a  community  treatment  center  or  out  on  a  furlough  or  out 
on  work  release,  he  is  in  custody  of  the  Attorney  General  at  that  time 
because  he  is  still  serving  his  sentence,  but  when  he  goes  out  on  parole, 
that  is  where  the  Parole  Board  presumably  has  complete  authority 
over  him. 

Mr.  Fish.  Well,  don't  you  still  serve  your  sentence  on  parole  ? 

Mrs.  Reese.  Yes,  up  to  the  maximum ;  yes.  You  are  under  sentence 
but  you  are  out  on  parole. 

Mr.  Fish.  But  at  some  point  by  virtue  of  being  on  parole  instead  of 
being  incarcerated,  you  come  out  from  under  the  jurisdiction  of  the 
Attorney  General. 

Mrs.  Reese.  Yes,  of  course,  this  is  a  technicality. 

Mr.  Fish.  I  think  it  is  often  important,  because  if  a  parolee  is  re- 
sponsible to  the  Attorney  General,  then  we  have  got  a  real  problem  in 
divorcing  the  Board  entirely  from  the  Attorney  General. 

Mrs.  Reese.  He  is  not  responsible  to  the  Attorney  General  when  he 
is  on  parole.  He  is  responsible  to  the  Parole  Board  until  they  have 
returned  him  to  the  institution  and  returned  him  to  the  custody  of  the 
Attorney  General,  which  would  be  after  violating  his  parole. 

Mr.  Fish.  I  think  it  would  be  worthwhile  to  get  brief  comments 
from  you  about  other  sections  of  the  bill,  specifically  4205,  which  shifts 
the  burden  of  proof  to  the  Parole  Board  to  show  why  the  offender 
should  not  be  on  parole. 

Do  you  think  that  shifting  of  burden  is  a  good  idea. 

Mrs.  Reese.  Yes. 

Mr.  Fish.  Section  4206,  factors  to  be  taken  into  consideration  in  the 
determination  of  the  parole.  I  understand  the  Board  has  been  under- 
taking for  some  time  now  and  is  presently  in  the  midst  of  research  to 
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find  out  what  are  the  factors  that  have  been  successful  in  determining 
parole. 

Mrs.  Reese.  They  are  valid  but 

Mr.  Fish.  But  they  are  not  very  useful. 

Mrs.  Reese.  No. 

Mr.  Fish.  Do  you  have  any  comment  on  4206  as  far  as  individual 
factors  are  concerned  ? 

Mrs.  Reese.  I  think  it  is  a  tremendous  improvement  on  what  I  have 
seen  of  the  so-called  factors  that  the  Parole  Board  has  been  able  to 
agree  upon  up  to  this  time  because  the  ones  at  least  as  printed  in  the 
new  book  of  rules  are,  I  consider,  insulting  to  any  qualified  hearing  ex- 
aminer because  anyone  who  conducted  a  hearing  with  a  prisoner  and 
did  not  also  take  into  account  all  of  those  factors  would  not  be  doing 
his  job  at  all,  so  it  is  not  saying  a  thing.  Just  to  list  something  that  says 
"prior  record,"  is  saying  nothing  whatever,  and  this  at  least  is  more 
specific,  giving  much  better  guidelines,  but  this  is  a  terribly  difficult 
area  for  a  parole  board  member.  State  or  Federal,  because  you  are  now 
in  the  area  of  criteria  and  criteria  either  become  so  general  that  they 
have  no  meaning  at  all  or  they  become  so  specific  that  they  are  rigid 
and  not  useful  and  in  fact,  destructive. 

Mr.  Fish.  One  final  question  on  parole  revocation,  section  4218 ;  this 
is  something  that  is  a  matter  of  due  process  that  concerns  all  of  us. 

It  was  suggested  to  us  by  testimony  from  Mr.  Bennett,  former  head 
of  the  Bureau  of  Prisons,  that  we  should  not  legislate  on  this  at  all  but 
we  should  leave  it  up  to  the  courts,  and  that  there  is  now  pending 
before  the  U.S.  Supreme  Court  as  to  what  extent  there  should  be  ad- 
versary proceedings  in  parole  revocation  hearings. 

And,  as  he  said,  "I  think  this  can  best  be  left  there  rather  than  the 
committee  involving  itself  in  this  prickly  thicket." 

I  wonder  if  you  could  comment  on  that. 

Mrs.  Reese.  I  had  not  thought  very  much  about  it  because  I  con- 
centrated on  those  parts  of  the  bill  that  I,  in  a  sense,  took  issue  with. 
The  ones  I  was  in  agreement  with  I  just  left  out  of  my  statement,  not 
out  of  my  study  and  reading. 

It  is  in  the  parole  revocation  hearing  where  I  think  it  is  very  im- 
portant that  some  of  the  aspects  of  due  process  be  included,  even 
if  it  is  not  an  all-out  adversary  proceeding,  because  of  the  issue  which 
is  at  stake,  which  is  'I  am  either  in  or  I  am  out.' 

Now,  whether  this  properly  belongs  in  this  bill  or  not,  I  have  not 
thought  about  that.  I  do  not  know  the  alternative,  what  it  would  be. 

I  assumed  this  bill  was  going  to  supersede  other  bills  which  would 
have  covered  this  and  I  do  not  see  how  you  could  have  a  bill  on  the 
subject  of  the  Parole  Board  without  giving  a  good  deal  of  time  to  the 
subject  of  parole  revocation.  It  is  the  area  where  your  discretion  can 
be  the  most  harmful  if  it  is  improperly  used.  It  hurts  and  Parole 
Board  members  feel  terrible  when  a  man  has  a  good  job  and  in  four 
ways  he  is  doing  fine  but  there  is  the  last  way  and  you  are  beginning 
to  wonder  if  he  is  back  on  dope  or  something  like  that,  and  they  realize 
that  by  pulling  him  back,  that  is  the  end  of  the  job  and  this  is  going  to 
break  up  his  marriage  and  his  wife  is  not  going  to  take  it  one  more  time, 
and  so  forth.  So  the  parole  revocation  hearing,  I  think,  is  without 
question  the  most  important  hearing  a  Parole  Board  member  is  respon- 
sible for. 
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I  was  always  more  interested  in  them  than  in  any  other  kind  and 
extended  them  on  and  on  from  45  minutes  to  an  hour,  to  an  hour  and 
a  half,  because  I  felt  even  if  a  man  was  considered  very  definitely  just 
from  a  social  point  of  view,  rather  than  from  a  legal  point  of  view,  the 
hearing  gives  you  a  point  of  view  what  he  will  do  in  the  future  rather 
than  how  he  went  wrong  in  the  past. 

You  can  find  out  there  what  you  have  to  look  for  the  next  time,  how 
you  can  help  him  better,  or  how  you  can  encourage  the  probation  officer 
to  do  a  better  job.  So,  I  think  the  bill  would  be  incomplete  without 
your  views  on  that. 

Mr.  Fish.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Mikva. 

Mr.  Mikva,  You  spoke  in  your  statement  about  the  case  of  someone 
who  is  charged  with  another  crime  and  then  is  charged  with  a  tech- 
nical violation  by  the  Board. 

But  following  up  on  what  my  colleague  from  New  York  said,  the 
person  who  is  on  parole  who  is  charged  with  another  crime  is  not 
exactly  in  the  same  position  as  someone  who  is  charged  with  a  crime 
who  is  not  out  on  parole. 

Mrs.  Keese.  Quite,  yes. 

Mr.  Mikva.  And  some  of  the  aspects,  then,  of  preventive  detention 
might  be  relevant  to  a  parole  revokee  that  would  not  be  relevant  to  a 
nonparolee  in  a  straight  criminal  case. 

I  am  just  as  much  opposed  to  preventive  detention  as  you  are  in  the 
initial  instance.  But  we  are  dealing  now  with  somebody  who  has  al- 
ready been  found  guilty  of  a  crime,  who  is  out  on  a  conditional  basis, 
on  a  prediction  that  is  made  by  mortals.  You  would  be  the  first  to 
agree  that  those  predictions  are  mortal  predictions? 

]Mrs.  Reese.  Definitely.  Especially  now  that  the  policy  of  the  Parole 
Board  was  instituted,  it  was  never  employed,  I  do  not  Icnow  of  its 
being  employed,  except  in  cases  where  the  parolee  was  either  charged 
with  a  violent  assaultiA  e  crime — the  new  charge — or  where  his  original 
offense  had  been  violent  or  assaultive  or  very  serious.  So  this  would  not 
I  think,  along  the  lines  you  are  thinking,  raise  the  question :  "Well,  he 
did  it  before  and  the  chances  that  he  will  do  it  again  are  probably 
better.'' 

Mr.  Mikva.  That  should  not  be  the  basis  on  which  to  find  him  guilty 
this  second  time. 

Mrs.  Reese.  And  of  course  the  Parole  Board  is  not  going  to  find  him 
guilty.  The  court  is  going  to  find  him  guilty. 

Mr.  Mikva.  But  I  feel  a  little  less  uncomfortable  about  keeping  him 
in  custody,  under  detention,  away  from  society  pending  his  trial. 

]Mrs.  Reese.  Many  judges  are  delighted  with  this  policy,  as  a  matter 
of  fact,  but  in  my  full  statement,  I  went  into  more  detail.  What  I  was 
proposing  was  that  the  effectiveness  of  this  policy  should  be  reviewed, 
restudied.  When  it  was  inaugurated  in  July  or  August  1967,  there  was 
an  attorney  in  the  Justice  Department  who  is  no  longer  there,  who  was 
very  interested  in  this  and  who  proposed  that  after  a  certain  length 
of  time  a  study  be  made  to  find  out  just  what  this  had  done. 

In  other  words,  how  many  persons  accused  of  a  new  offense  and  who 
were  detained  by  the  Parole  Board  were  actually  ever  found  guilty, 
which  I  think  is  something  that  the  Parole  Board  ought  to  know  and 
ought  to  do  some  research  into. 
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There,  again,  they  need  money  for  this  kind  of  thing. 

Mr.  MiKVA.  Then  there  is  no  disagreement. 

Mrs.  Reese.  That  is  my  whole  point. 

Mr.  MiKVA.  I  am  sure  we  are  all  for  having  the  Parole  Board  know 
what  the  impact  of  this  policy  is. 

Mrs.  Reese.  Then  there  has  so  far  been  no  scientific  device  ever 
devised  testing  how  dangerous  a  man  will  be  in  a  future  time. 

I  have  never  heard  of  one  and  so  what  you  are  doing  is  looking  at 
a  man's  prior  record  and  saying,  because  of  what  you  did  5  or  10  years 
ago,  we  are  not  going  to  take  a  chance  on  you  now. 

Mr.  MiKVA.  Except  that  is  not  a  wholly  untenable  position. 

Mrs.  Reese.  It  is  a  matter  of  degree.  I  do  not  think  that  my  personal 
views  on  preventive  detention  as  a  theory  are  really  relevant  to  this 
hearing  and  I  am  trying  not  to  disclose  them  too  much  but  I  simply 
think  that  this  has  to  do  with  the  liberty  of  an  individual  and  there- 
fore rather  than  just  continuing  with  something  for  5  or  6  years,  I 
think  it  should  be  restudied. 

Mr.  MiKVA.  Thank  you  very  much.  No  further  questions. 

Mr.  Kastenmeier.  Thank  you  very  much. 

I  might  say,  to  put  certain  things  in  perspective,  that  Mr.  Reed 
yesterday,  expressing  his  own  views  and  echoing  those  of  the  Justice 
Department,  did  not  oppose  the  creation  of  an  independent  Parole 
Board.  They  take  no  position  on  that. 

I  think,  also,  that  while  I  perhaps  share  your  disapproval  of  the 
actions  of  the  Justice  Department,  it  probably  should  be  clarified  that 
the  matter  of  the  Congressman's  parole  was  not  a  political  matter  in 
the  sense  that  it  was  one  party  doing  a  favor  for  one  of  its  own  party. 
I  think  you  are  referring  to  the  case  of  former  Congressman  Johnson, 
a  Democrat  of  Maryland,  and  so  this  was  not  politically  partisan. 

I  just  have  two  very  brief  questions  and  one  is,  what  would  be  the 
net  effect  of  either  the  bill  or  your  own  proposals  as  you  see  it,  with 
regard  to  the  protection  of  society — that  is,  would  there  be  more  indi- 
viduals on  parole  who  might  commit  offenses  ? 

Mrs.  Reese.  You  mean  structured  as  this  bill  appears,  would  it  be 
more  or  less  ? 

Mr.  Ivastenmeeer.  Yes. 

Mrs.  Reese.  I  should  think  that  it  would  be,  that  the  protection  of 
society  is  any  Parole  Board  members'  first  concern  and  first 
responsibility. 

It  is  his  obligation.  It  hardly  needs  to  be  said  because  that  is  first 
and  foremost  in  Parole  Board  members'  thinking.  You  might  classify 
membei-s  as  liberal  or  conservative,  but  they  would  all  say  this  abso- 
lutely without  any  question  and  mean  it. 

Parole  Board  members  start  out  sometimes  in  a  rather  liberal  way 
and  get  a  little  more  conservative  all  of  the  time  because  they  are  so 
aware  of  the  importance  of  the  ultimate  protection  of  society.  The 
ultimate  decision  is  with  the  Parole  Board  and  should  be  with  the 
Parole  Board.  Your  bill  would  give  them  the  freedom  to  study  their 
own  procedures  and  to  formulate  policy,  to  follow  what  they  knew  to 
be  true.  After  all,  the  Parole  Board  is  close  to  the  parole  situation.  If 
authority,  which  has  nothing  to  do  with  parole,  can  come  in  and 
influence  decisions,  as  a  prosecutor's  attitude,  you  are  not  going  to  have 
decisions  that  are  ffood. 
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The  Parole  Board  members  are  the  ones  that  are  qualified  to  con- 
sider conditional  release,  who  are  in  the  corrections  field  and  who  are 
working  closely  with  the  courts.  I  would  think  that  the  protection  of 
society  is  something  which  any  Parole  Board  must  and  can  consider 
Whether  they  are  having  trouble  with  the  Justice  Department  or  not. 

Mr.  Kastenmeier.  In  other  words,  there  is  nothing  in  the  bill 
or  in  the  proposals  that  you  advance  which  would  in  any  sense 
jeopardize  the  protection  of  society  ? 

Mrs.  Keese.  No  ;  on  the  contrary. 

Mr.  E^astenmeier.  You  said  that  you  thought  the  Parole  Board 
ought  to  be  answerable  to  the  Congress.  I  assume  that  this  does  not 
mean  with  respect  to  the  merits  of  cases,  or  even  in  terms  of  policy. 
You  would  not  want  this  subcommittee  to  call  you  up  and  say  you 
were  putting  too  many  people  on  the  streets  and  to  ask  you  to  do 
the  same  thing  that  you  think  the  Justice  Department  is  asking  for. 

Mrs.  Reese.  When  I  said  that,  I  meant  that  the  laws  which  define 
the  authority,  nature,  and  responsibility  of  the  Parole  Board  are  made 
by  the  Congress.  That  is  the  sense  in  which  I  meant  it. 

In  another  way,  though,  the  Parole  Board  is  at  the  mercy  of  a 
Congressman  or  the  Congressmen  who  decide  how  much  money  it  can 
have. 

Mr.  Kastenmeier.  I  agree. 

I  want  to  thank  you,  Mrs.  Reese,  for  a  truly  significant  statement 
on  the  subject  of  parole. 

Mrs.  Reese.  Thank  you. 

Mr.  Kastenmeier.  We  are  most  grateful  to  you. 

I  would  like  to  call  Mr.  Merrill  Smith,  Chief  of  the  Division  of 
Probation,  Administrative  Office  of  the  United  States  Courts.  I  apolo- 
gize to  him  for  calling  him  so  late  in  the  morning.  He  is  one  of  the 
individuals  in  America  who  has  worked  with  parole  professionally 
at  the  highest  level  for  a  good  part  of  his  life. 

We  welcome  you,  Mr.  Smith.  We  have  met  before  and  we  are 
happy  to  have  you  back. 

TESTIMONY  OF  MERRILL  A.  SMITH,  CHIEF,  DIVISION  OF  PROBA- 
TION, ADMINISTRATIVE  OFFICE  OF  THE  U.S.  COURTS,  ACCOMPA- 
NIED BY  WILLIAM  A.  COHAN,  JR.,  ASSISTANT  CHIEF,  DIVISION 
OF  PROBATION 

Mr.  Smith.  Thank  you,  Mr.  Chairman.  I  have  asked  Mr.  William 
A.  Cohan,  my  assistant,  to  join  me  here  this  morning.  In  view  of  the 
hour,  with  your  permission,  I  should  like  to  just  run  over  some  of  the 
high  points  of  my  prepared  statement  and  would  hope  that  the  en- 
tire statement  might  be  made  a  part  of  the  record. 

Mr.  Kastenmeier.  Without  objection,  your  statement  together  with 
some  very  valuable  statistical  exhibits  attached  to  it,  will  be  reoei\^d 
and  made  a  part  of  the  record  and  you  may  continue  as  you  wish. 

CMr.  Smith's  prepared  statement  and  attached  materials  appear  at 
p.  758.) 

Mr.  Smith.  Thank  you,  sir. 

As  you  indicated,  Mr.  Chairman,  in  your  kind  introduction,  I  have 
been  a  part  of  the  probation  ser\nce  for  a  good  many  years,  haying 
started  as  a  probation  officer  in  191^1  and  having  been  in  the  Adminis- 


437 

trative  Office  of  the  Courts  since  1954  and  Chief  of  the  Division  since 
1966. 

The  Division  of  Probation  serves  as  headc[uarters  office  of  the  Fed- 
eral probation  system,  although  the  system  itself  is  basically  a  decen- 
tralized one  with  considerable  local  autonomy.  Probation  officers  are 
appointed  by  the  judges  of  the  district  courts.  Qualification  standards 
for  appointment  established  by  the  Judicial  Conference  of  the  United 
States  are  enforced  by  the  Probation  Division. 

In  this  connection,  no  one  enters  the  service  as  a  probation  officer 
without  the  minimum  qualifications  of  a  bachelor's  degree  plus  either 
2  years  of  qualifying  experience  or  a  master's  degree  based  on  2  years 
of  graduate  work. 

At  present  approximately  one-third  of  the  officers  hold  master's 
degrees.  Among  recent  appointees  nearly  one-half  have  held  graduate 
degrees  on  appointment.  Probation  services  are  provided  through  185 
probation  offices  situated  in  90  judicial  districts  in  the  50  States,  the 
District  of  Columbia,  and  Puerto  Rico.  The  present  authorized 
strength  is  640  officers  and  462  clerical  personnel.  The  Division  of 
Probation,  comprised  of  six  professional  and  three  clerical  persons,  is 
tasked  with  coordinating  the  work  of  the  system,  promoting  its  efficient 
operation  and  enforcing  the  probation  laws. 

Historically,  the  probation  system  began  its  work  wholly  oriented 
to  providing  probation  services.  However,  only  5  years  after  the  proba- 
tion system  was  established  the  act  was  amended  to  place  upon  proba- 
tion officers  the  responsibility  also  of  supervising  persons  paroled  from 
the  Federal  prisons.  Thus  since  1930,  the  probation  officers  have  served 
also  as  parole  officers.  In  all  matters  relating  to  probation,  the  officers 
are  responsible  primarily  to  the  courts  they  serve. 

In  parole  matters,  their  direction  comes  from  the  U.S.  Board  of 
Parole.  Although  the  probation  officers  serve  both  judicial  and  execu- 
tive establishments,  the  serving  of  two  masters  has  produced  remark- 
ably little  conflict.  This  is  the  result  of  a  high  degree  of  cooperation  and 
coordination  at  the  Washington  level  between  the  U.S.  Board  of 
Parole,  Bureau  of  Prisons,  and  Division  of  Probation.  Such  problems 
as  have  arisen  can  be  traced  almost  without  exception  to  the  lack^of 
sufficient  manpower  in  the  field  offices  to  meet  all  of  the  demands 
placed  on  the  officers.  At  present  there  is  pending  in  the  Congress  the 
fiscal  1973  appropriation  estimate  for  the  probation  system.  It  sets  out 
the  need  for  348  officer  positions,  30  probation  officer  assistant  posi- 
tions, and  198  clerical  positions  in  addition  to  those  now  authorized. 
This  represents  a  proposed  increase  of  approximately  $7  million.  I 
might  add  parenthetically  that  the  appropriation  for  the  current  fiscal 
year  is  approximately  $15  million.  At  the  end  of  fiscal  year  1971,  the 
probation  system  had  under  its  supervision  42,549  persons.  By  the  end 
of  the  calendar  year  the  number  had  risen  to  45,177. 

In  a  30-month  period  from  June  30,  1969,  to  December  3,  1971,  the 
number  of  cases  under  supervision  rose  22  percent.  I  am  presenting 
with  this  statement  as  exhibit  1  a  table,  "Probation  Workload  Data — 
Fiscal  Years  1954  to  1972,"  which  provides  additional  detail  on  cases 
supervised  as  well  as  investigative  work  performed  by  the  probation 
officers.  (The  table  referred  to  appears  at  page  762.) 

At  present  there  are  approximately  66,000  convicted  offenders  under 
the  jurisdiction  of  the  Federal  correctional  system.  The  probation  sys- 
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tern  is  responsible  for  more  than  two-thirds  of  tliese  as  probationers, 
parolees,  and  mandatory  releasees  under  supervision  in  the  community. 

The  fact  is  the  largest  proportion  of  all  offenders  are  not  confined. 
Of  .all  of  those  sentenced  to  prison,  98  percent  return,  either  by  parole 
or  as  the  statutes  otherwise  require.  The  central  responsibility  of  the 
probation  system  is  to  provide  control,  guidance,  and  assistance  to  re- 
leased offender-  to  prevent  their  return  to  crime  and  make  safe  our 
homes  and  streets. 

However,  the  heavy  demand  of  the  courts,  the  Board  of  Parole  and 
Bureau  of  Prisons  for  necessary  investigative  assistance  have  con- 
verted the  Probation  Service  into  what  is  now  largely  an  investiga- 
tive operation. 

To  a  considerable  degree  this  has  diminished  the  system's  ability  to 
perform  its  central  function,  that  of  giving  released  offenders  the  close 
supervision  and  other  attention  they  need  and  ought  to  have. 

The  probation  system  is  faced  with  the  immediate  need  for  a  50- 
percent  increase  in  strength  as  a  first  step  toward  assurance  of  such  su- 
pervision of  the  45,000  Federal  offenders  now  in  community  probation 
and  parole  programs,  while  at  the  same  time  continuing  to  provide 
essential  investigative  services  for  the  courts,  the  Bureau  of  Prisons, 
and  the  Board  of  Paix>le. 

Work  measurements  that  sufficed  a  decade  and  a  half  ago  no  longer 
are  valid.  Realistic  evaluation  of  current  personnel  requiremeiits  must 
take  into  accoimt  the  heavy  investigative  burden  as  well  as  the  increas- 
ing number  of  persons  on  probation  and  parole. 

The  table  attached  to  this  statement  as  exhibit  2  reflects  in  tradi- 
tional style  the  average  number  of  cases  per  officer.  (The  table  referred 
to  appears  at  page  763.) 

Exhibit  3  sets  out  the  number  of  supervision  oases  per  officer  after 
deducting  the  amount  of  officer  time  required  to  perform  the  presen- 
tence investigation  function  for  the  courts.  It  does  not  take  into  account 
the  remainder  of  the  investigative  work  which  in  fiscal  1971  resulted 
in  preparation  of  35,859  additional  reports.  (The  exhibit  referred  to 
appears  at  page  763.)  .  ^^ 

Even  so,  as  shown  in  exhibit  3,  the  number  of  supervision  cases 
projected  for  fiscal  year  1973  is  68  per  officer. 

Valid  appraisail  of  personnel  needs  must  also  take  cognizance  of  the 
nature  and  complexity  of  the  probation  officers'  task  and  the  offender 
population  with  wihom  they  work.  The  personal  safety  of  probation 
officers  is  of  growing  concern.  Officers  in  larger  cities  must  investigate 
and  supervise  persons  living  in  areas  where  it  is  no  longer  safe  for  an 
officer  to  work  alone. 

The  present  level  of  tension  and  hostility  toward  anyone  asso- 
ciated with  law  enforcement  has  created  new  staffing  problems.  A 
survey  of  the  caseload  in  one  city  shows  that  40  percent  of  the  pro- 
bationers and  parolees  live  in  areas  where  an  officer  cannot  work 
safely  by  himself. 

■     Sufficient  staff  must  be  provided  to  send  officers  in  pairs  into  such 
localities. 

The  supervision  of  parole  and  mandatory  release  cases  by  the  pro- 
bation system  is  required  by  statute  and  by  authority  delegated  to  the 
Board  of  Parole.  In  fiscal  year  1971  the  Board  completed  formulation 
of  specific  standards  for  supervision.  They  spell  out  what  the  Board 
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will  expect  from  the  probation  officers  as  quick  as  sufficient  staff  can 
be  acquired. 

The  Board's  guidelines  establish  a  system  of  case  classification 
prescribing  the  minimum  number  of  personal  contacts  between  the 
officer  and  the  releasee  according  to  the  degree  of  hazard  present  and 
the  degree  of  supervision  needed. 

A  survey  of  the  caseload  reveals  that  of  11,000  parolees  and  manda- 
tory releasees,  6,500  to  6,000  will  be  classified  as  requiring  maximum 
supervision  and  close  surveillance.  The  Board  of  Parole  urges  that 
these  cases  be  assigned  on  the  basis  of  not  more  than  25  cases  per 
officer,  thus  requiring  the  full  time  of  at  least  220  officers  for  the  maxi- 
mum supervision  cases  alone. 

Mr.  li^STENMEiER.  If  I  may  interrupt  to  ask,  does  this  50  percent 
which  will  be  classified  as  requiring  maximum  supervision  and  close 
surveillance,  represent  an  increase  over  the  past  in  t^rms  of  percent- 
ages requiring  this  sort  of  supervision  ? 

Mr.  SMrrH.  I  would  have  to  answer  that,  sir,  by  saying  we  have 
not  had  this  set  of  standards  to  measure  the, cases  by  previously.  And 
incidentally,  let  me  add  parenthetically  that  the  standards  I  refer 
to  here  developed  by  the  Board  of  Parole  were  developed  in  close 
cooperation  with  my  office. 

This  is  not  something  that  was  developed  without  our  participation 
and  then  imposed  upon  us.  We  have  worked  as  closely  as  possible  in 
this  respect,  as  in  all  other  matters,  with  the  Board. 

Mr.  Kastenmeier.  My  question  is  directed,  I  guess,  ultimately  to 
the  question  of  whether  parolees  today  on  an  average,  as  opposed  to 
10  or  20  years  ago,  require  more  supervision  or  are  more  dangerous 
than  they  were  ? 

Mr.  SMrrH.  It  is  my  personal  opinion  that  this  change  has  taken 
place  and  this  is  the  kind  of  information  I  get  from  probation  of- 
ficers all  throughout  the  system,  that  the  kind  of  individuals  they 
are  dealing  with  is  much  more  difficult — the  individuals  are  more 
difficult  to  deal  with  than  in  the  past. 

Mr.  Kastenmeier.  Therefore,  the  statistics  alone  do. not  reflect  this, 
and  we  have  to  compensate  for  the  fact  that  we  need  more  personnel 
because  of  the  difficulty  of  the  cases. 

Mr.  SMrrH.  Yes.  In  addition  to  these  considerations,  the  probation 
officers'  responsibilities  have  been  increased  also  by  the  impact  of  a 
number  of  new  programs,  I  shall  not  go  into  detail  on  each  of  these, 
but  merely  caU  your  attention  to  them  as  the  Narcotic  Addict  Re- 
habilitation Act  of  1966,  the  amendments  to  the  probation  and  parole 
statutes  made  by  Public  Law  91-492  opening  the  community  treatment 
centers  to  the  use  of  the  courts  and  Board  of  Parole  for  persons  under 
supervision,  and  the  amendments  to  the  Criminal  Justice  Act  which 
now  provide  for  appointment  of  counsel  to  represent  alleged  parole 
violators  in  revocation  hearings.  Incidentally,  the  latter  brings  the 
probation  officer  into  the  picture  to  ascertain  from  the  alleged  violator 
whether  or  not  he  wishes  to  request  that  counsel  be  appointed.  Also 
the  Organized  Crime  Act  and  the  Comprehensive  Drug  Abuse  Preven- 
tion and  Control  Act  provide  for  special  sentencing  precedures  with 
particular  emphasis  on  the  probation  officer's  presentence  investiga- 
tion report. 
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All  of  these  considerations  have  added  to  the  complexity  of  the 
oflficers'  work  and  have  placed  on  them  burdens  they  did  not  have  to 
carry  earlier. 

This,  I  say,  in  support  of  my  earlier  statement  that  the  nature  of 
the  work  has  changed  and  the  standards  that  were  used  to  measure 
caseloads  10  or  15  years  ago  no  longer  are  valid. 

In  addition  to  the  social  values  of  probation,  its  use  whenever  feasible 
is  also  financially  advantageous.  In  Federal  institutions  the  per  capita 
cost  in  fiscal  1971  was  $4,315  per  year  while  for  probation  the  cost  was 
$412.  Consistently  for  many  years,  Federal  probation  costs  have  been 
approximately  one-tenth  of  those  of  imprisonment.  As  pointed  out 
earlier,  the  appropriation  estimate  for  fiscal  1973  is  a  first  step  in 
achieving  quality  of  probation  and  parole  performance  that  should  be 
attained. 

The  probation  system,  however,  should  continue  to  move  toward 
compliance  with  the  standards  set  by  the  President's  Conmiission  on 
Law  Enforcement  and  Administration  of  Justice. 

This  will  require  a  further  infusion  of  professional  personnel  to 
reduce  the  number  of  cases  supervised  to  an  average  of  35  per  officer. 

Whether  it  wears  two  hats  or  one  the  probation  system  should  be 
enabled  to  become  more  fully  what  it  was  intended  to  be — the  Federal 
agency  in  the  community  whose  purpose  and  function  is  to  draw 
offenders  out  of  crime  and  into  useful  citizenship. 

Under  present  workloads  the  system's  capacity  to  achieve  its  purpose 
is  greatly  reduced.  The  problem  seems  to  present  two  alternatives. 

One  would  be  to  set  up  and  fully  staff  an  independent  parole  service 
thus  enabling  the  probation  system  to  devote  its  full  resources  to 
intensive  work  with  offenders  under  the  jurisdiction  of  the  courts, 

The  other  alternative  would  be  to  provide  the  probation  system  with 
such  manpower  to  handle  both  tasks.  The  second  course  generally  is 
regarded  as  the  better  because  of  obvious  economies,  because  the  func- 
tions are  similar,  because  it  would  not  further  fragment  correctional 
activities,  and  because  it  provides  a  greater  degree  of  continuity  in 
handling  of  offenders  from  point  of  sentence  through  ultimate  dis- 
charge. 

One  of  the  bills  before  this  committee,  H.R.  13293,  would  provide 
for  establishment  of  a  Federal  Correctional  Advisory  Council  to  set 
guidelines  and  oversee  both  Federal  and  State  correctional  machinery. 
This  has  suggested  to  me  another  area  this  committee  may  wish  to 
address  itself  to.  In  the  middle  of  the  last  decade  quite  a  stir  was 
created  by  a  series  of  proposals  that  would  have  removed  the  Federal 
probation  system  from  the  judiciary  and  would  have  established  it  in 
the  Department  of  Justice. 

At  best  the  proposals  were  imfortunate.  None  was  based  on  any 
comprehensive  study  or  inquiry  into  the  problems  or  needs  of  the  Fed- 
eral correctional  services.  To  the  vast  majority  of  judges  the  notion 
that  the  probation  officer,  one  of  whose  primary  duties  is  conducting 
of  unbiased  presentence  investigations,  should  be  placed  under  the 
jurisdiction  and  control  of  the  Nation's  chief  prosecutor  was  wholly 
unacceptable.  The  introduction  of  the  proposals  generated  considera- 
ble antagonism,  distrust,  and  suspicion,  and  produced  an  instant 
polarization  of  views,  a  great  deal  of  heat  and  little  if  any  progress. 
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The  result  of  all  of  this  was  a  total  eclipse  of  the  fundamental  issue, 
that  is,  whether  a  better  way  can  be  devised  to  organize  probation  serv- 
ices, prison  services,  parole  and  other  aftercare  services  in  the  Federal 
system  to  realize  their  full  potential. 

'  The  need  remains  for  a  .comprehensive  study  to  be  made  and  if  its 
findings  are  to  be  acceptable  to  all  concerned,  the  inquiry  must  b^ 
thoroughly  dispassionate  and  objective.  It  occurs  to  me  that  rather  than 
creatine-  a  new  permanent  ongoing  entity  to  set  correctional  standards 
and  be  the  correctional  watchdog,  there  might  be  merit  in  considering 
the  establishment  of  a  relatively  shortlived,  commission  comprised  of 
representation  selected  by  each  of  the  three  branches  of  Government 
to  assess  all  aspects  of  the  Federal  correctional  system  and  to  present 
to  the  Congress,  the  President,  and  the  judiciary  a  comprehensive  de- 
sign for  the  reorganization  of  all  correctional  activities  in  the  manner 
most  likely  to  insure  the  fulfillment  of  their  objectives. 

I  have  not  spoken  directly  to  the  four  bills  now  pending  in  this 
subcommittee  and  the  reason,  as  I  am  sure  the  members  of  the  com- 
mittee recognize,  is  that  the  four  bills  have  been  referred  by  the  Judici- 
ary Committee  to  the  Administrative  Office  with  a  request  for  an  ex- 
pression of  views. 

Under  these  circumstances,  the  bills  will  be  reviewed  in  due  course 
by  the  Judicial  Conference  of  the  United  States  and  until  the  Confer- 
ence has  had  an  opportunity  to  consider  them  and  express  its  views,  I 
am  not  in  a  position  to  offer  any  comment. 

One  of  the  bills,  H.R.  13118,  which  was  introduced  subsequent  to  the 
last  meeting  of  the  Judicial  Conference  Committee  on  the  Administra- 
tion of  the  Probation  System,  has  received  some  consideration  by  that 
committee,  having  been  circulated  among  its  membership.  That  com- 
mittee did  present  its  views  on  some  aspects  of  the  bill  to  the  Judicial 
Conference  at  the  meeting  held  on  April  6  and  April  7.  The  Conference 
has  expressed  a  view  and  that  view  has  been  transmitted  to  Chairman 
Celler  of  the  Judiciary  Committee. 

I  have  a  copy  of  the  letter  from  the  Secretary  of  the  Judicial  Con- 
ference and  if  you  like,  I  will  read  the  pertinent  part  with  respect  to 
H.R.  13118. 

( The  document  referred  to  appears  at  p.  675.) 
Mr.  Kastenmeier.  Yes,  you  may  proceed. 

Mr.  Smith.  "The  Judicial  Conference  of  the  United  States  at  its 
meeting  on  April  6  and  7,  1972,  considered  the  proposed  legislation 
and  while  leaving  with  its  committee  further  consideration  of  the  over- 
all proposal,  the  Conference  did  recommend  that  H.R.  13118  not  be 
passed  in  its  present  form.  The  primary  concern  of  the  Conference  is 
the  absence  of  specific  provisions  governing  the  terms  of  judicial  re- 
view in  section  4221  of  the  bill.  If  the  constitutional  rights  of  the 
parolee  are  infringed,  he  has  an  adequate  remedy  under  existing  sec- 
tions of  the  United  States  Code  at  the  present  time.  There  are  over 
21,000  Federal  prisoners  at  present  and  Board  action  is  taken  in  the 
cases  of  almost  all  such  prisoners,  so  that  this  section  would  impose  a 
great  burden  on  the  Federal  courts." 
This  is  the  end  of  the  quotation. 

Now,  Mr.  Chairman ^ 

Mr.  Kastenmeier.  You  are  not  here  to  speak  for  the  Judicial  Con- 
ference are  you? 
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Mr.  Smith.  No,  sir.  Only  to  convey  that  one  view  for  the  record 
which  already  has  been  formally  conveyed  by  the  Secretary  of  the 
Conference  to  the  chairman  of  the  Judiciary  Committee. 

Now,  this  concludes  my  formal  remarks  and  I  will  be  very  happy  to 
answer  any  questions  to  the  extent  that  I  can. 

Mr.  Kastenmeler.  One  of  the  perplexing  organizational  questions 
I  have  had  is  with  regard  to  the  relationship  of  the  Division  of  Proba- 
tion with  the  Parole  Board.  As  I  understand  it — or  perhaps  I  should 
have  asked  the  question — normally  an  officer  will  specialize,  he  will  be 
a  parole  officer  or  a  probation  officer,  and  if  the  latter,  he  will  specialize 
either  in  presentence  investigation  or  in  supervision  of  probationers  ? 

Is  that  correct  ? 

Mr.  Smith.  No,  sir;  as  a  general  statement  I  would  say  that  is  not 
correct.  By  and  large,  if  we  are  speaking  of  the  Federal  probation  and 
parole  officers  now 

Mr.  Kastenmeier.  Yes. 

Mr.  Smith  (continuing).  By  and  large  the  offi^cers  handle  all  types 
of  the  investigative  work  and  probation  and  parole  supervision. 

Bear  in  mind,  please,  that  many  of  the  offices  are  staffed  by  no  more 
than  four  or  five  officere  and  they  cover  very  large  geographic  areas. 
It  would  be  totally  impractical  to  specialize  their  activities  because 
one  officer  would  cover  the  whole  district  on  parole  matters,  another 
on  probation  cases,  and  so  on. 

In  some  of  the  larger  districts,  what  you  suggest  is  correct,  that 
the  work  is  divided  as  between  presentence  investigation  work  and 
the  other  aspects  of  the  work.  I  am  not  certain  that  in  any  districts 
the  work  is  divided  as  between  probation  and  parole  supervision. 

Mr.  Kastenmeier.  You  suggest  one  alternative  might  be  to  fully 
staff  an  independent  parole  service,  thus  enabling  the  probation  sys- 
tem to  devote  its  full  resources  to  work  with  offenders  under  juris- 
diction of  the  courts.  Has  that  ever  been  the  case  historically — that  you 
started  out  with  probation  separately  administered  from  parole  ? 

Mr.  Smith.  At  the  time  the  Probation  Act  was  passed  in  1925,  there 
was  no  provision,  as  I  understand,  for  parole  services  whatsoever. 

I  believe  there  was  a  form  of  parole  handled  by  the  institutions 
directly  and  any  persons  released,  I  believe  I  am  correct  in  this,  were 
technically  under  the  supervision  of  a  person  called  a  parole  officer  at 
the  institution,  but  it  was  not  until  1930,  5  years  after  the  Probation 
Service  was  authorized,  that  the  parole  laws  were  changed  and  provi- 
sion was  made  for  actual  field  supervision  of  persons  on  parole.  That 
function  was  assigned  by  statute  to  the  Probation  Service. 

Since  it  was  already  in  existence  (it  hardly  had  its  feet  on  the 
ground  at  that  point  in  time  and  was  even  more  badly  understaffed 
than  now)  the  function  was  assigTied  immediately,  and  through- 
out the  years  since  1930  the  probation  officers  have  carried  both 
responsibilities. 

Mr.  Kastenmeier.  It  is  a  rather  recent  institution,  then,  in  terms 
of  its  operations.  It  is  only  within  the  last  generation  or  two  that  we 
have  had  this. 

Mr.  Smith.  Yes. 

Mr,  Kastenmeier.  I  will  yield  to  the  gentleman  from  Illinois. 

Mr.  MiKVA.  Given  that  historical  basis  for  how  you  end  up  with 
both,  do  you  agree  that  a  realinement  of  functions  is  necessary  ?  I  am 
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not  anxious  to  put  the  prosecutor  in  charge  of  the  probation  officers, 
I  assure  you,  but  I  am  very  anxious  to  see  the  parole  service  and  the 
other  services  that  are  closer  to  corrections  and  rehabilitation  be  in 
some  kind  of  unity  rather  than  the  parole  supervision  be  an  adjimct, 
almost  a  tail  on  a  court  service.  My  question  is,  would  the  probation 
officers  generally  agree  with  that  idea  ? 

Mr.  Smith.  It  would  be  difficult  for  me  to  say  whether  they  generally 
agree  with  it  or  not.  At  the  time  that  these  proposals  were  made 
6  or  7  years  ago,  and  there  was  a  whole  series  of  proposals  along  those 
lines,  the  Probation  Officers  Association  took  the  view  that  no  move 
of  this  kind  should  be  made  without  a  thorough  study  of  what  the 
implications  would  be. 

And  it  is  partly  based  on  their  views  and  similar  views  of  the  Judi- 
cial Conference  of  1966,  which  at  least  implied  that  some  kind  of 
study  be  made,  that  I  offered  the  suggestion. 

Mr.  MiKVA.  Since  then,  the  President's  Commission  on  Law  En- 
forcement and  the  Administration  of  Justice  studied  that  problem 
and,  as  I  recall,  made  a  very  similar  recommendation.  Whether  it 
covered  probation  officers  or  not,  I  do  not  know,  but  they  recom- 
mended that  a  unified  department  of  corrections  be  set  up  which 
would  include  parole  officers.  Would  that  qualify  as  the  kind  of  study 
that  was  being  referred  to  6  or  7  years  ago  ? 

I  do  not  want  to  put  you  on  the  spot. 

Mr.  S:^^TH.  My  recollection  is  that  at  the  time  that  Commission  was 
undertaking  its  study,  which  dated  from  1965  to  1967,  it  was  at  the 
time  these  other  things  were  also  being  considered,  and  my  recollection 
is  that  the  Coimnission  really  avoided  the  issue  of  whether  or  not  the 
Federal  system  should  be  set  up  in  a  unified  fashion. 

Mr.  MiKVA.  I  thought  all  they  did  was  eliminate  the  probationary 
function.  Am  I  wrong?  I  have  not  looked  at  the  study  in  some  time 
but  I  have  talked  to  some  of  the  members  of  the  Commission  and  they 
felt  strongly  that  the  parole  functions  and  some  of  the  other  functions 
ouglit  to  be  tied  in  closer  to  the  other  Correctional  functions  rather 
than  to  be  operated  as  a  court  service. 

Mr.  Smith.  I  think  perhaps  you  are  correct,  although  I  have  not 
refreshed  my  recollection  on  that  recently  either,  but  I  think  these 
are  areas  that  call  for  study. 

Mr.  MiKVA.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeeer.  I  would  like  to  express  the  appreciation  of  the 
subcommittee  for  your  appearance  here  this  morning  and  I  certainly 
believe  you  ought  to  be  supported  in  your  request  for  the  additional 
positions  for  this  fiscal  year. 

Mr.  Smith.  Thank  you,  Mr.  Chairman.  I  appreciate  the  opportu- 
nity to  be  heard  here  this  morning. 

Mr.  Kastenmeier.  This  concludes  this  morning's  testimony.  The 
subcommittee  will  stand  adjourned  until  Monday  morning,  next,  at 
9 :45,  when  it  will  meet  in  room  2141  Rayburn  Building,  to  hear  Dr. 
Willard  Gaylin  and  Mr.  James  Hoffa  on  the  subject  of  parole.  Until 
then  the  subcommittee  stands  adjourned. 

(Whereupon,  at  12:25  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  9 :45  a.m.  Monday,  April  17,  1972,  room  2141  Rayburn  Build- 
ing.) 
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MONDAY,  APRIL   17,   1972 

House  of  Representatives, 
Subcommittee  No.  3  or  the 
Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141, 
Rayburn  House  Office  Building,  Hon,  Robert  W.  Kastenmeier,  chair- 
man, presiding. 

Present :  Representatives  Kastenmeier,  Conyers,  Mikva,  Railsback, 
Biester,  and  Fish. 

Also  present :  Howard  Eglit,  corrections  counsel,  and  Thomas 
]\Iooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order  for  the 
purpose  of  continuing  hearings  on  parole  in  America,  and  particu- 
larly on  H.R.  13118  and  H.R.  13293,  bills  dealing  with  parole. 

It  is  the  committee's  pleasure  this  morning  to  welcome  Dr.  Willard 
Gaylin. 

Dr.  Gaylin  is  president  of  the  Institute  of  Society,  Ethics,  and 
the  Life  Sciences.  He  is  also  a  faculty  member  of  the  Columbia  Uni- 
versity Law  School  and  author  of  "In  the  Service  of  Their  Country — 
War  Resistors  in  Prison,"  which  criticizes  the  Federal  Parole  Board. 
Dr.  Gaylin,  you  are  most  welcome.  We  have  your  statement,  and  you 
may  proceed  as  you  wish. 

TESTIMONY  OF  DR.  WILLARD  GAYUN,  PRESIDENT,  INSTITUTE 
OF  SOCIETY,  ETHICS,  AND  THE  LIFE  SCIENCES;  ADJUNCT  PRO- 
FESSOR, COLUMBIA  UNIVERSITY  LAW  SCHOOL 

Dr.  Gaylin.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee. 

I  will  draw  heavily  on  my  statement  but,  since  it  is  here  in  print, 
I  will  skip  certain  sections  that  I  think  you  can  get  on  your  own  and 
emphasize  those  that  I  feel  are  most  crucial. 

]Mr.  Kastenmeier,  Your  prepared  statement  will  be  received  for 
the  record  without  objection. 

(Dr.  Gaylin's  prepared  statement  appears  at  p.  763.) 

Dr.  Gaylin.  I  want  to  point  out  how  grateful  I  am  for  this  oppor- 
tunity because,  in  my  experience  with  the  prison  system  in  the  Depart- 
ment of  Justice,  I  must  say  that  the  Parole  Board  stood  out  as  one  of 
the  most  unbelievable  administrative  bodies  that  I  have  come  in  contact 
with.  I  found  it  even  difficult  in  explaining  to  legal  friends  of  mine 
some  of  whom  are  constitutional  lawyers  and  professors,  the  working 
of  the  Parole  Board.  I  think  hearings  like  this  will  give  the  average 
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individual  interested  in  the  process  of  justice  some  idea  about  the  power 
of  this  group  and  the  cavalier  way  in  which  that  power  is  used. 

I  think  this  is  particularly  important,  because  the  Parole  Board  is 
not  just  an  anachronism.  It  is  in  a  sense,  I  think,  a  positive  danger.  We 
live  in  a  time  when  the  equity  of  our  judicial  procedure  is  very  serious- 
ly being  questioned  and  respect  for  law  is  at  a  dangerously  low 
point.  Any  institution  which  is  so  flagrantly  unjust,  operating  as  part 
of  the  Department  called  Justice,  contributes  to  that  resentment  and 
alienation  which  nurtures  antisocial  and  criminal  activity. 

I  think  that  to  understand  the  problems  of  the  Parole  Board  one 
must  examine  its  purposes.  Why  do  we  have  a  parole  procedure  at  all  ? 
It  is  part  of  the  general  process  of  determining  punishment  which  is 
shared  with  the  legislators,  and  the  court  system.  The  parole  procedure 
is  an  attempt  to  extend  justice  beyond  the  point  of  a  trial. 

Its  purpose  would  seem  to  be  not  simply  law  enforcement,  which 
could  be  handled  by  all  of  the  statutory  penalties  of  the  law  or  sen- 
tence assigned,  but  equity.  It  gives  the  Government  an  opportunity 
to  evaluate  attitudes  and  behavior  of  prisoners  during  the  course  of 
their  incarceration,  modifying  the  sentence  accordingly  for  purposes, 
presumably,  of  efficiency  and  also  fairness.  The  Parole  Board  can  be 
seen  as  one  aspect  of  what  at  one  time  must  have  been  conceived  of  as 
a  carefully  balanced  discretionary  machinery.  The  privileged  auton- 
omy that  it  has  assumed  over  the  years,  however,  is  now  destroying 
that  balance,  and  discrediting  the  whole  concept  of  discretionary 
justice. 

A  prisoner  generally  becomes  eligible  for  parole  when  he  has  served 
one-third  of  his  sentence,  a  condition  controlled  by  law  and  the  sen- 
tencing judge.  The  remaining  two-thirds  of  his  time  falls  in  the  juris- 
diction of  the  Parole  Board. 

I,  for  one,  am  sorry  to  see  this  happen,  but  scholars  in  the  field,  as 
well  as  those  intimately  involved  with  prisons  for  more  personal  rea- 
sons, are  beginning  to  lose  faith  with  the  possibility  of  a  discretionary 
system  not  being  a  biased  one. 

A  prisoner  becomes  eligible  for  parole  when  he  has  served  one-third 
of  his  sentence.  Now,  therefore,  the  Parole  Board  wields  more  power 
in  terms  of  length  of  punishment  than  the  entire  Federal  judiciary. 
This  was  recognized  in  a  recent  ruling  by  Federal  court  judge  Fein- 
berg,  and  he  expresses  concern  about  it.  He  said  obviously  the  responsi- 
bility for  sentence  is  increasingly  being  shared  with  parole  boards, 
which  are  playing  a  greater  and  greater  part.  He  then  pointed  out  that 
the  Constitution  requires  counsel  at  all  sentencing  procedure  and  with 
common  sense  indicates  that  sentencing  is  not  confined  to  what  a  judge 
first  prescribes  after  trial.  Then  referring  to  the  discretion  wielded  by 
the  Parole  Board,  the  gravity  of  all  the  consequences  to  the  prisoner, 
liis  inability  to  present  his  case  as  well  as  a  lawyer  could,  the  sentencing 
function  of  the  Board,  he  concluded  that  a  prisoner  at  a  parole  release 
hearing  should  be  entitled  to  the  services  of  retained  counsel.  This 
decision  in  1970  by  a  highly  respected  Federal  judge  has  been  looked 
to  as  a  source  of  some  comfort  and  hope.  But  it  is  not  a  very  warming 
hope  when  one  realized  that  Judge  Feinberg  was  writing  in  dissent 
from  a  majority  position  that  held  "a  prisoner  has  no  greater  rights 
than  an  alien  in  a  foreign  land." 
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Leslie  Wilkins,  the  criminologist,  has  pointed  out  another  irony. 
Whenever  a  parole  procedure  is  instituted  where  it  has  not  previously 
existed,  the  average  length  of  incarceration  increases.  This  means 
that  the  judge,  having  in  mind  his  own  determination  of  a  proper 
sentence,  will  compensate  for  his  assumption  that  the  Parole  Board 
will  operate  in  a  standard  way  to  reduce  that  sentence  for  a  well 
behaving  convict.  But  the  Parole  Board  operates  in  a  willy  nilly  pro- 
cedure often  quite  independent  of  even  the  behavior  of  the  convict. 
The  Board  is  not  legally  bound  to  attend  to  the  judge's  wishes.  When 
the  political  interest  of  the  Attorne}-  General's  office  demands  it,  the 
Board  will  ignore  both  judge  and  precedent. 

My  experience  with  this  came  with  research  concerning  war  resist- 
ors during  1966-67  as  one  flagrant  example.  The  most  extreme  case 
could  surely  be  seen  in  the  treatment  of  the  young  conscientious  ob- 
jectors sentenced  under  the  Youth  Correction  Act.  Under  this  Act 
youthful  offenders  are  given  long  indeterminate  sentences  from  60 
days  to  6  years,  referred  to  by  prisoners  as  "zip-six." 

The  statistics  are  not  particularly  good.  I  think  that  is  a  kind 
way  of  saying  it.  They  are  particularly  bad.  Let  me  give  you  one 
example.  'When  I  first  visited  prisons,  I  went  to  five  institutions  to 
get  a  sampling.  It  became  apparent  that  close  to  80  percent  of  the 
war  resistors,  those  in  for  Selective  Service  violations,  were  Jehovah's 
Witnesses.  When  I  went  through  the  computer  system  of  the  Depart- 
ment of  Justice  they  showed  35  percent  as  Jehovah's  Witnesses.  It 
turned  out  what  they  did  is,  they  lumped  all  of  those  blanks  that  were 
not  filled  out  into  a  category  of  'all  others'  and  this  gave  the  impression 
that  only  a  third  of  the  prisoners  were  Jehovah's  Witnesses.  If  you  look 
at  the  Department  of  Justice  figures  you  find  a  peculiar  peak  there..  The 
peak  which  raises  the  number  of  Jehovah's  Witnesses  was  the  year  that 
I  went  over  some  700  records,  corrected  the  statistics,  and  then  went 
back  to  the  computer  again. 

The  Youth  Correction  Act  was  the  Act  which  allowed  the  great- 
est latitude  and  therefore  the  greatest  malignancy  was  done.  The  in- 
tention of  the  Act  is  to  imprison  a  young  man  for  minimum  time  while 
imposing  a  long  parole  period.  He  thus  returns  to  society,  but  remains 
under  strict  supervision  and  at  the  end  of  the  parole  he  is  rewarded 
by  having  his  record  expunged.  Traditionally  this  procedure  is  rou- 
tinely observed  with  cooperative  prisoners.  In  all  cases  of  the  im- 
prisoned conscientious  objectors,  however,  a  punitive  Parole  Board 
extracted  a  higher  price  under  the  Youth  Correction  Act  than  if 
straight  sentences  had  been  given. 

In  at  least  one  case  a  young  conscientious  objector  was  given  this 
"zip-six"  sentence  by  a  judge  who  was  sentencing  older  offenders  to 
2-year  terms.  The  conscientious  objector  was  told  that  if  he  were  a 
good  boy  he  would  be  out  in  less  than  6  months.  He  ended  up  serving 
double  the  time  of  his  older  colleagues — since  he  served  at  the  dis- 
cretion of  the  Board. 

In  an  interview  with  Greorge  Reed,  Chairman  of  the  Federal  Parole 
Board,  I  asked  why  as  to  the  political  prisoners  the  intention  of  the 
judge  was  ignored.  I  was  told  that  after  120  days  the  judge  loses 
jurisdiction  over  the  case — indeed  that  is  technically  true,  but  nor- 
mally his  intention  is  not  so  readily  disregarded. 

The  Parole  Board  is  an  arm  of  the  political  executive  branch  and  as 
such  can  use  the  scale  of  justice  to  balance  political  debts. 
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The  real  power  of  the  Board,  then,  becomes  obvious  and  it  has 
serious  potential  for  damaging  the  system  of  justice  it  presumes  to 
serve. 

Because  of  such  abuses,  the  whole  question  of  discretion  in  the  law 
has  come  into  disfavor,  not  just  with  the  young  but  with  serious 
scholars  of  the  judicial  process. 

There  is  a  readiness  to  see  discretion  not  only  as  a  failure  but  as  a 
danger,  because  its  failure  lends  credence  to  the  accusation  of  dual 
systems  of  justice  for  the  privileged  and  the  dispossessed.  It  is  not,  of 
course,  discretion  that  is  the  evil,  but  the  abuses  of  discretion.  But 
many  of  us  are  reluctantly  coming  to  the  conclusion  that  the  abuse  is 
inevitable;  that  bias  will  inevitably  be  a  part  of  man  in  a  heteroge- 
neous society  and  that  it  will  enter  the  judicial  process  through  the 
portal  of  discretion. 

The  abolition  of  discretion  is  enormously  difficult  and  not  without 
its  own  problems.  It  is  essential  to  build  into  the  institutions  of  dis- 
cretion such  specific  controls  that  bias,  favoritism,  politics  and  pre- 
judgment will  be  minimized.  The  Parole  Board  as  now  constituted 
operates  without  any  such  precautions  and  so,  consequently,  its  |7er- 
formance  is,  in  the  words  of  Prof.  Kenneth  Gulp  Davis,  "on  the  whole 
about  as  low  in  quality  as  anything  I  have  seen  in  the  Federal  Govern- 
ment." [See  Appendix  13.] 

I  must  say  that  is  an  opinion  shared  by  those  few  people  in  the  aca- 
demic world  who  have  been  allowed  to  get  near  the  records  of  the 
Parole  Board. 

And  that  is  independent  of  the  political  feelings  and  conservative 
judgment  of  the  liberal  scholars  who  have  done  the  research. 

The  only  published  guidelines  of  the  Parole  Board  state  that  the 
decisions  are  made  in  such  a  way  that  they  (1)  protect  the  public,  (2) 
conform  to  the  law,  and  (3)  provide  fair  treatment  to  the  offenders. 

But  the  very  absence  of  standards  violates  fair  treatment.  Professor 
Davis  is  particularly  critical  of  this  failure  of  the  Board  to  attempt 
to  evolve  principles  through  case-to-case  adjudication.  He  speculates 
that  "For  all  I  know  the  Board  may  have  a  highly  developed  system  it 
keeps  secret — it  could  have  policies  that  would  not  stand  the  light  of 
day." 

That  this  might  be  the  case  became  evident  to  me  during  the  course  of 
study  I  conducted.  I  became  aware  that  all  Jehovah's  Witnesses  in 
prison  for  violation  of  the  Selective  Service  Act  were  routinely  granted 
parole  in  15  to  17  months.  This  was  certainly  reasonable  since  they 
adequately  satisfied  the  stated  conditions  for  parole,  but  was  not  under- 
standable because  at  the  same  period  other  violators  were  routinely 
denied  parole. 

In  an  interview  with  an  employee  of  the  Parole  Board  who  de- 
manded anonymity,  this  was  conceded  to  be  true.  He  said  that  it  was 
the  policy  of  the  Board  to  grant  parole  only  to  Jehovah's  Witnesses 
because  they  alone  were  considered  true  CO's.  War  resistors  to  my  mind 
share  certain  motivations,  and  the  Jehovah's  Witnesses  were  people 
that  you  can  make  certain  generalizations  about,  but  you  cannot  about 
war  resistors.  You  cannot  even  generalize  about  their  political  identity. 
When  I  went  in  I  had  a  clear-cut  bias.  I  was  sure  they  were  roughly 
equivalent  to  the  college  radical. 

I  was  very  much  disturbed  by  this  distinction  by  the  Board  and  its 
readiness  to  classify  parole  or  people  by  religious  sect,  and  worse,  to 
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establish  priorities  according  to  sect.  In  a  hypothetical  decision  be- 
tween two  men,  where  the  facts  would  appear  to  be  identical — both 
justifying  their  violation  of  that  law,  both  having  the  same  sentence, 
both  behaving  themselves  in  prison — by  policy  and  practice,  one  of 
them  receives  the  privilege  of  parole  because  he  is  a  member  of  the 
Jehovah's  Witnesses,  while  the  other  does  not. 

The  Parole  Board,  despite  its  incredible  lack  of  supervision  or 
review,  is  still  an  institution  of  the  same  Government  whose  Supreme 
Court  has  deemed  even  opening  prayers  in  schools  a  violation  of  its 
constitution.  Any  agency  concerned  with  first  amendment  guarantees 
need  only  examine  prison  files  to  have  abundant  evidence  of  the  coer- 
cive imposition  of  religious  instruction  in  prison.  Coercive  in  the  sense 
that  religious  involvement  is  considered  a  testament  to  tlie  adapta- 
bility and  cooperativeness  of  the  individual. 

"\Vhen  I  asked  Mr.  Reed  about  Board  policy  on  these  matters,  he 
informed  me  that  there  was  no  such  thing  as  Board  policy  on  any  mat- 
ter, that  members  function  as  individuals.  This  was  astonishing,  I 
pointed  out  that  the  statistics  showed  that  Jehovah's  Witnesses  were 
,  granted  parole  while  others  were  not,  independent  of  which  individual 
member  of  the  Parole  Board  heard  the  case.  He  readily  agreed  to  the 
facts  but  insisted  that  it  was  not  a  matter  of  policy,  that  there  was  no 
such  thing. 

I  then  pointed  out  the  constant  reference  in  records  and  conversation 
to  the  policy  of  the  Board  and  referred  him  to  direct  quotations. 

Now,  there  is  a  real  problem  in  bringing  the  Parole  Board  to  tlie 
courts.  After  my  book  came  out,  a  distinguished  lawyer  from  one  of 
the  largest  Washington  law  firms,  William  McGovern,  from  Arnold 
&  Porter,  was  veiy  distressed  about  this  and  said  his  firm  would  like 
to  bring  a  test  case  concerning  the  Parole  Board. 

The  problem  is  that  the  Parole  Board  refuses  to  expose  any  of  the 
records.  It  does  not  consider  itself  under  the  Administrative  Proced- 
ure Act.  It  considers  itself  exempt  from  judicial  review. 

We  spent  a  year  and  a  half  or  2  years  trying  to  find  a  case.  The 
problem  is  you  want  a  "clean  case,"  that  is,  someone  who  has  been 
exemplary  in  prison.  By  the  time  you  find  him,  he  may  have  been  re- 
fused and  he  may  have  a  short  prison  sentence  left  and  he,  himself, 
may  be  unwilling  to  expose  himself  to  probable  antagonism,  or  he  may 
be  out  of  prison. 

But  the  statistics  are  there.  It  is  difficult,  because  they  lump  all 
prisoners  together,  but  if  you  separate  out  the  Jehovah's  Witnesses 
from  others,  you  find  a  clear  discriminatory  bias  there  against  one 
group.  You  know  what  the  decision  was.  They  wanted  to  make  sure 
that  no  one  served  less  than  a  certain  amount  of  time. 

They  have  somehow  or  other  changed  their  story  now,  and  in  a  recent 
publication  that  I  was  shown  they  said  the  purpose  is  to  equalize  the 
kind  of  discretion  that  judges  might  show,  so  they  balance  off  the  2 
and  5  year  sentences,  but  in  those  years,  in  the  early  years,  everyone 
was  getting  2  and  3  year  sentences.  [See  Appendix  18.3 

There  was  no  balance — no  balancing  off.  They  were  allowing 
Jehovah's  Witnesses  out  and  not  so-called  political  prisoners.  It  was 
impossible,  with  all  the  resources  of  a  large  firm  and  the  American 
Civil  Liberties  Union  and  other  groups,  to  get  an  adequate  test  case 
for  this,  and  without  it  there  was  no  way  of  course  to  get  to  the  records 
to  establish  this  bias. 
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When  I  talked  to  Mr.  Reed  I  pointed  out  the  constant  referral  to 
this  policy.  I  was  amazed,  when  in  this  interview  that  he  granted  me 
he  said  there  was  no  such  thing  as  Board  policy  and  that  members 
function  as  individuals. 

I  pointed  out  his  own  statistics  and  even  pointed  out  a  half  dozen 
quotations  in  which  they  said  they  were  a  matter  of  policy,  out  of 
parole  records. 

He  then  pointed  out  that  I  had  received  no  permission  to  examine 
parole  records. 

I  might  say  that  I  had  received  no  permission,  not  being  aware  that 
I  needed  specific  permission.  I  had  asked,  though,  for  permission  to 
examine  prisoner  files  from  the  Bureau  of  Prisons  and  in  the  Bureau 
files  are  bundled  together  files  from  the  Parole  Board,  the  FBI,  and 
they  are  all  part  of  one  package  and  I  presumed  the  permission  would 
cover  all  of  that.  It  did  not  mean  I  was  not  threatened  with  lawsuits 
if  I  pijblished  my  material.  I  was.  And  I  published  it  and  there  was 
no  lawsuit,  to  the  disappointment  of  my  publishers,  because  it  might 
have  increased  the  sales  somewhat. 

Now,  I  pointed  out  the  constant  references  to  the  policy  of  the  Board 
and  I  pointed  out  a  quotation  that  says  "X  is  making  a  good  adjust- 
ment. However,  whether  he  is  paroled  should  be  in  keeping  with  the 
Board's  current  policy  governing  this  type  of  offense." 

I  even  pointed  out  that  the  rules  of  the  Board  discussed  how  they 
settle  general  questions  of  policy.  And  finally  I  referred  him  to  a 
letter  from  a  Federal  judge  asking  for  clarification  of  the  discrimina- 
tory policy  related  to  Selective  Service  violators.  He  steadfastly  denied 
the  existence  of  any  policy,  reiterating  that  the  members  of  the  Board 
exercised  individual  discretion. 

Of  course,  there  is  policy.  Shortly  after  his  appointment  as  Chair- 
man, Mr.  Reed  announced  that  he  was  changing  the  policy  of  the 
Parole  Board,  and  stated  that  since  his  new  policy  was  in  effect,  he 
had  reduced  paroles  granted  from  45  percent  to  39  percent. 

The  policies  of  the  Parole  Board  may  not  be  at  all  directed  toward 
individual  justice.  Its  real  purposes  may  be  to  facilitate  the  manage- 
ment of  inmates  by  its  enormous  power  to  free  from,  or  prolong,  in- 
carceration. To  serve  even  this  function  it  is  essential  that  the  Board 
clearly  and  explicitly  state  what  it  expects  of  prisoners  by  defining 
in  advance  what  it  will  use  as  the  basis  for  deciding  whether  parole 
will  be  granted  or  denied.  Without  such  definitions  parole  will  seem 
arbitrary  and  capricious  and  will  be  self-defeating  even  as  to  this 
purpose. 

The  members  of  the  Parole  Board  insist  each  case  be  handled  and 
adjudicated  on  an  individual  basis.  Yet  they  refuse  to  indicate  what 
it  is  they  seek  individually.  The  only  conceivable  reason  for  the  failure 
to  publish  guidelines,  for  insisting  contrary  to  known  fact  that  they 
have  no  general  policy,  must  be  self -protection.  As  long  as  there  are  no 
rules,  the  Board  cannot  be  accused  of  violating  them.  If  there  are  no 
precedents,  there  are  no  violations  of  precedents.  The  absence  of  rules 
provides  effective  defense  against  accusations  of  bias  or  malice. 

I  say  that  the  whole  parole  procedure  probably  contributes  more  to 
the  unhappiness — to  the  feeling  of  paranoia  and  abuse  of  the  prison- 
ers— than  any  other  individual  thing  in  the  prison  setting.  After 
I  published  an  article  on  it,  and  not  in  the  kind  of  magazine  you 
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would  think  would  be  widely  read  in  prisons,  I  got  close  to  a  hun- 
dred letters  from  prisoners  pleading  for  help  in  this  matter. 

The  defense  the  members  offer  is,  I  think,  incredibly  disingenuous. 
They  state  each  man  is  a  case  in  himself,  involving  a  multiplicity  of 
factors,  and  psychological  judgments  about  the  rehabilitation  of  any 
one  man  cannot  be  compared  with  any  other. 

But  we  can  tell  that  individual  justice  is  not  their  intent  by  examin- 
ing their  procedures.  This  group  of  eight  men,  with  the  assistance  of 
a  small  group  of  examiners,  is  called  upon  to  make  some  20,000  sepa- 
rate decisions  on  applications  for  parole  in  a  year.  Since  decisions  re- 
quire a  concurrence  of  two,  three,  or  more  members,  there  are  well  over 
40,000  individual  member  judgments. 

Decisions  require  traveling  across  the  entire  United  States  to  ex- 
amine the  individual  records,  reading  the  individual  petitions,  inter- 
viewing the  parole  applicants,  presumably  deliberating,  setting  the 
dates,  and  deciding  the  terms  of  parole. 

Let  me  briefly  indicate  how  I  found  this  system  of  individual  justice 
to  operate  in  fact.  Each  man  Is  visited  at  his  prison  by  one  of  the  five 
members  of  the  adult  Parole  Board,  or  by  someone  from  the  group 
of  examiners  shared  with  the  Youth  Division.  In  the  5  years  that  I 
have  been  studying  the  Parole  Board,  the  number  of  examiners  has 
varied  from  two  to  the  maximum  allowable  of  eight.  No  brief  is  pre- 
sented, either  by  the  institution  or  by  the  prisoner.  The  prisoner's 
file  is  simply  looked  at  as  presented. 

This  is  in  itself  disturbing,  because  prison  files  are  not  consistent  or 
accurate  records.  I  have  seen  black  men  listed  as  white  and  Harv^ard 
grnduat^s  listed  with  borderline  IQ's. 

Knowing  how  difficult  and  time  consuming  it  is  to  evaluate  a  man 
even  from  an  accurate  record,  I  was  particularly  dismayed  when  I 
was  advised  by  an  examiner  that  each  man's  record  could  be  adequate- 
ly appraised  in  5  minutes.  I  required  more  than  an  hour  for  each  in- 
dividual record.  On  the  other  hand,  I  had  to  allow  for  their  greater 
experience. 

When  I  came  to  the  interview  it  was  another  matter.  I  had  a^lready 
heard  from  a  number  of  prisoners  that  the  length  of  time  varied  from 
2  to  5  minutes.  A  Board  member  generally  stated  it  required  less  than 
10  minutes.  They  were  all  recorded  at  that  time,  and  I  measured  the 
length  and  ran  it  off  and  indeed  5  minutes  seemed  to  be  a  good 
estimate. 

As  to  interviewing,  I  am  trained  for  this  job  and  have  probably 
more  experience  than  a  Parole  Board  member.  When  a  person  applies 
to  Columbia  Psychoanalytic  School,  he  is  exposed  to  4  hours  of  inter- 
view by  men  whose  professional  lives  are  devoted  to  the  art  of  inter- 
viewing, and  we  grant  that  we  always  make  mistakes. 

We  critically  evaluate  each  interview  in  two  group  sessions  because 
we  realize  mistakes  may  have  been  made  and  because  collective  ex- 
perience produces  understanding  often  different  from  the  mere  sum  of 
individual  impressions. 

The  Parole  Board  has  no  such  group  evaluation  although  theii" 
literature  constantly  implies  it.  Yet  their  responsibility  is  obviously 
great.  They  are  deciding  how  much  of  a  man's  youth  they  will  take, 
how  much  hope  they  will  destroy,  and  how  much  spirit  they  will 
dissipate. 
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After  a  5-  to  10-minute  interview,  which  is  referred  to  as  the  hear- 
ing, the  individual  Board  member  then  calls  Washington,  where  a 
colleague  has  presumably  reviewed  the  record.  If  the  colleague  con- 
curs, parple  is  granted  or  denied,  and  the  matter  ends  there.  Only  if 
there  is  disagreement  will  a  third  member  be  consulted.  This  is  what  is 
referred  to  in  the  literature  as  being  a  majority  decision.  So  it  is  one 
man ;  if  he  gets  concurrence,  then  that  is  considered  two  out  of  three. 
The  third  is  not  even  called.  When  the  decision  is  reached,  no  justifi- 
cation or  rationale  is  given,  no  argument  presented. 

In  rare  cases,  particularly  when  publicity  seems  certain,  the  Board 
meets  as  a  group.  But  all  of  the  allusions  and  references  in  the  official 
publication  to  an  implied  group  process  is  so  much  puff.  Until  this  year 
published  rules  stated  a  majority  of  five  members  made  each  decision, 
yet  for  the  past  6  years  when  I  was  working  on  it,  they  have  been 
operating  on  something  called  an  emergency  procedure. 

Now,  the  emergency  procedure,  I  see  in  the  new  publication,  is 
official.  In  typical  fashion  it  was  not  announced  as  a  necessary  ex- 
pedient, but  extolled  as  evidence  of  new  efficiency. 

The  documents  in  the  parole  file  are  unbelievable  sloppy.  There  are 
erasures  and  misspellings.  Opinions  and  justifications  are  rarely  offered 
in  any  detail.  What  is  presented  is  often  capricious  or  even  unconsti- 
tutional, such  as  listing  under  "liabilities"  that  a  man  has  "not  regu- 
larly attended  Sunday  church  services."  These  are  official  documents 
and  they  are  the  worst  I  have  ever  seen  in  Washington,  which,  more 
than  the  shibboleth  of  confidentiality,  may  explain  why  they  are  so 
zealously  guarded. 

There  is  of  course  no  research  division  to  review  the  Board's 
methods.  The  Board,  unlike  the  Bureau  of  Prisons,  sees  no  need  for 
it.  With  such  awesome  responsibility,  peace  of  mind  alone  would  seem 
to  demand  it,  but  here  self-confidence  reigns  supreme. 

One  staff  director,  James  C.  Neagles,  is  responsible  for  all  data- 
gathering,  statistical  studies  and  publications,  which  may  explain  why, 
when  I  contacted  him  in  the  fall  of  1971,  the  last  available  "annual 
report"  covered  July  1966  to  June  1968. 

Mr.  Neagles  assured  me  a  new  report  was  imminent.  The  old  one 
was  skimpy  and  unself -critical.  For  example,  it  would  seem  crucial, 
even  if  it  Were  not  for  publication,  to  know  the  percentage  of  con- 
currences in  decisions.  When  I  asked  Mr.  Neagles  if  this  information 
was  available,  he  replied  that  it  was  not  and  further,  that  it  would  not 
be  of  particular  interest. 

Yet,  obviously,  it  would  be  one  test  to  indicate  the  degree  of  rubber 
stamping.  If  they  always  got  concurrence,  you  would  know  the  man 
always  said  'yes'  when  he  was  called.  They  do  not  have  that  data  avail- 
able. 

Nor  is  the  composition  of  the  Board  any  assurance  of  diversity  or 
independence.  Over  the  years  the  majority  of  Board  members  have 
come  up  from  the  penal  systems.  It  is  true  some  of  them  may  have  been 
trained  as  teachers  and  educators,  but  it  ends  up  with  their  being  es- 
sentially penologists. 

Appointments  in  recent  years  have  shown  a  particular  lack  of 
imagination  or  sensitivity.  When  Mr.  Reed  took  office  as  Chairman,  he 
found  the  traditional  one  black  member  of  the  Board.  Mr.  Reed  did 
not  recommend  his  reappointment,  nor  did  he  appoint  a  black  man  to 


453 

replace  him.  In  this  vast  land  of  ours,  not  one  qualified  black  man 
could  be  foimd.  Through  two  appointments  in  1969  and  two  in  1970  the 
Board  remained  innocent  of  blacks.  In  1971,  a  black  man  was  finally 
appointed. 

You  understand  that  parole  board  training  for  the  Parole  Board 
is  not  specific.  A  member  could  be  a  librarian,  a  lawyer,  a  teacher,  a 
poet  and  incredible  as  it  seems,  a  search  out  of  the  entire  population 
could  not  produce  one  black  member. 

Now,  the  prisoners  tend  to  follow  what  few  rules  are  available.  They 
learn  hypocritically  to  play  the  game  of  the  prison  officials.  They  will 
find  religion  through  the  two  acceptable  ways — they  will  attend 
church  services  and  attend  group  therapy  sessions. 

The  prisoner  will  adhere  to  a  system  designed  for  the  convenience 
of  the  prison,  not  the  readjustment  of  the  prisoner.  An  example  of 
many  I  might  offer : 

My  boss  in  the  industry  told  me  that  In  filling  out  a  report  for  the  Parole 
Board  he  put  down  that  my  attitude  was  improving.  "Improving"?  I  said, 
"What  was  wrong  with  it  to  begin  with?"  It  turns  out  that  what  he  meant 
was  that  in  the  past  I  had  been  a  fast  worker.  I  was  always  a  hard  worker — 
I  enjoy  the  feeling  of  putting  out  a  great  deal.  Then  when  I'd  finish  the 
work,  I'd  have  nothing  to  do,  so  I  would  ask  him  for  more  work.  It  seemed 
all  day  long,  according  to  him,  I  was  running  to  him,  nagging  him  for  things 
to  do.  I  eventually  gave  up  on  it.  Now,  I  just  float  through  the  time.  I  stall. 
I  slow  myself  down.  So,  I  don't  run  out  of  work,  and  of  course  I  don't 
"bother"  him  any  more.  Therefore,  he  feels  my  attitude  has  improved.  He 
said,  "You're  great  now.  You  don't  bother  me  all  the  time  the  way  you 
used  to." 

The  legal  recourse  of  the  prisoner  is  pitifully  small  and  relatively 
poorly  understood.  It  is  possible  for  a  prisoner  to  sue  the  Parole  Board 
if  he  is  denied  parole  unfairly.  But  given  the  fact  that  the  same  Board 
will  be  reevaluating  him  later  at  another  hearing,  it  is  unlikely  that  he 
will  bring  suit. 

If  he  does,  the  possibilities  of  success  are  remote;  even  with  major 
resources  and  talent  it  is  a  frustrating  and  difficult  test. 

Professor  Davis  insists  that  the  Board's  failure  to  state  reasons  for 
its  decisions  constitutes  a  clear  violation  of  the  Administrative  Proce- 
dure Act.  Mr.  Keed  disagrees.  He  denies  that  his  Parole  Board  comes 
under  the  purview  of  the  act  or  that  it  is  eligible  for  review  by  any 
judicial  body.  Parole  is  not  a  right,  and  he  uses  the  phrase  that  it  is  a 
gift  of  the  government  and  the  grace  of  the  government,  but  anyone 
cognizant  of  the  law  knows  that  it  demands  of  the  government  at  least 
the  same  equity  in  the  distribution  of  gifts  as  of  rights.  It  is  not  the 
right  of  any  individual  to  demand  that  his  village  supply  him  with  a 
swimming  pool.  On  the  other  hand,  if  the  swimming  pool  is  built,  it 
cannot  be  presented  solely  to  the  white  members — nor  the  Jehovah's 
"Witnesses — of  the  community  as  a  gift  of  the  government. 

Perhaps  the  most  encouraging  recent  development  was  a  decision 
handed  down  last  May  by  the  U.S.  District  Court  in  New  York.  Sit- 
ting in  the  case  was  Judge  Marvin  E.  Frankel,  who  has  earned  enor- 
mous respect  in  the  Federal  judiciary  in  a  very  short  time.  His  deci- 
sions invariably  show  intelligence,  care,  openmindedness  and,  above 
all,  a  refined  rationality.  In  the  case  of  Sohell  v.  Reed — which  chal- 
lenged a  Parole  Board  ruling  denying  Morton  Sobell  permission  to 
travel  to  Los  Angeles  to  give  a  speech — the  judge  held  that  the  Parole 
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Board  is,  indeed,  subject  to  review  under  the  Administrative  Pro- 
cedure Act.  [See  Appendix  10.] 

As  Judge  Frankel  saw  it,  the  Board  position  was  weak ;  so  weak,  in 
fact,  as  to  appear  "silly."  Patiently  and  gently  the  judge  tried  to 
encourage  Mr.  Reed  to  give  direct  testimony  that  might  make  a  strong- 
er case.  He  was  repeatedly  ignored  until  it  was  apparent  that  Mr.  Reed 
was  not  about  to  cooperate. 

Judge  Frankel  then  decided  that  this  readiness  to  "avoid  at  all  cost 
being  available  in  person  to  impress  and  enlighten  the  court  reflected 
no  discernible  reason  or  principle  or  policy"  and  the  court  indicated 
that  it  would  not  be  satisfactory. 

Without  issuing  a  formal  order  the  court  set  a  date  for  a  hearing. 
Nonetheless,  Mr.  Reed,  at  the  risk  of  losing  his  case,  refused  to  appear. 
Presumably  he  was  unwilling  to  establish  a  precedent  for  the  right  to 
judicial  review. 

Judge  Frankel  found  the  Board  had  violated  the  first  amendment 
rights  of  the  plaintiff.  To  the  Board's  statement  that  it  is  outside  any 
court's  power  of  review,  Judge  Frankel  replied : 

It  would  be  surprising  and  gravely  questionable,  if  Congress  had  meant  to 
confer  such  final  authority  upon  any  administrative  agency,  particularly  one 
that  makes  no  pretense  to  learning  in  constitutional  lavp.  It  would  be  bi- 
zarre to  hold,  as  the  government's  position  ultimately  entails,  that  asser- 
tions of  constitutional  rights  like  those  made  here  may  be  overridden  without 
ever  being  faced  and  decided  by  any  tribunal  of  any  kind. 

But  even  a  Federal  judge  has  little  influence  over  this  uncooperative 
body  shielded  by  the  protective  power  of  the  Department  of  Justice. 
The  Parole  Improvement  and  Procedures  Act  of  1972  is  welcomed, 
therefore,  with  relief  and  gratitude.  The  establishment  of  a  Parole 
Board,  independent  of  the  Department  of  Justice,  is  for  many  reasons 
automatically  a  major  improvement.  Presumably,  also,  this  legislation 
either  explicitly  or  implicitly  will  define  the  operation  of  the  Board 
as  within  the  purview  of  the  Administrative  Procedure  Act,  subject  to 
the  same  judicial  review  as  other  major  administrative  bodies. 

It  is  important  to  realize  that  procedural  reforms  do  not  necessarily 
guarantee  equitability.  The  Parole  Board  must  be  made  accountable 
for  its  decisions  in  the  most  specific  terms  mandated  by  law  because  it 
is  dealing  with  essentially  an  impotent  and  disenfranchised  body  and  I 
believe  that  whenever  legislation  is  directed  to  such  a  group  it  would 
seem  to  be  incumbent  upon  the  legislators  to  provide  extra  precautions 
that  might  seem  unnecessary  for  a  more  privileged  group.  What  few 
objections  I  have  are  in  that  direction. 

I  do  want  to  emphasize  that  I  think  the  prison  system  and  Parole 
Board  in  particular  deteriorated  so  much  because  the  people  going 
to  prison  simply  do  not  have  an  input  into  the  establishment,  into  the 
media.  They  are  the  poor,  the  black,  and  disenfranchised. 

I  do  not  exempt  myself.  I  got  to  the  prisons  obviously  out  of  an  in- 
terest in  an  elite  group.  I  was  interested  in  the  imprisoned  war  resistors. 
I  think  the  interest  in  prisons  is  growing  because  of  the  introduction 
of  the  middle  class  white  and  the  marihuana  violator.  It  seems  out- 
rageous to  send  a  young  man  to  prison  for  the  kind  of  sentences  being 
handed  out  for  possession  of  marihuana — particularly  knowing  what 
is  going  to  happen  to  him  in  a  jn-ison.  On  the  other  hand,  it  may  serve 
the  purpose  of  bringing  to  the  attention  of  the  people  who  are  the 
decisionmakers  of  our  country  what  is  going  on  in  their  institutions. 
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Mr.  Kastenmeier.  That  is  the  same  sort  of  justification  or  accusa- 
tion for  the  draft,  you  know. 

Dr.  Gatlin.  I  have  never  been  one  in  favor  of  a  volunteer  army, 
either.  I  think  that  is  an  army  of  the  poor,  ultimately,  but  that  is  an- 
other story. 

To  specifically  sum  up  my  objections  to  the  bill  as  written  now :  I  am 
unhappy  somewhat  with  the  degree  of  emphasis  on  prediction  as  a 
determinant  of  release  in  sections  4205,  4206,  and  4207.  As  a  psychi- 
atrist, I  can  assure  you  that  most  predictive  methods  as  to  further  be- 
havior are  woefully  inadequate.  My  own  inclination  would  be  to  min- 
imize or  exclude  prediction  from  consideration  except  in  the  most 
specifically  defined  terms  of  the  actual  behavior  of  the  individual  while 
incarcerated  and  such  other  factors  as  previous  numbers  of  convictions, 
which  might  have  some  proven  statistical  validity. 

There  is  another  danger  in  prediction.  A  board  knows  that  it  will  be 
found  accountable  for  the  one  prisoner  who  is  released  on  parole  and 
commits  a  crime,  but  will  not  be  accountable  for  the  hundred  prisoners 
who  are  kept  in  jail  and  would  have  committed  no  crime  had  they 
been  released.  Worse,  they  will  not  be  accountable  for  the  hundred 
criminals  who  may  be  more  likely  to  commit  a  crime  because  they  were 
kept  in  jail  for  a  longer  period  of  time.  So  there  will  always  be  a  ten- 
dency of  any  bureaucrat  to  play  it  safe. 

In  addition,  some  of  the  factors  in  section  4206  seem  to  introduce 
serious  inequity.  They  bear  no  relationship  to  the  prisoner's  current 
behavior,  nor  are  they  likely  to  be,  in  any  way,  under  his  control.  I 
refer  to  such  factors  as  the  type  of  residence  in  which  he  lives,  his 
employment  history,  his  family  status,  and  his  occupational  skills. 

I  am  also  wary  of  section  4206(12),  which  states,  "Any  other  factor 
which  the  Board  determines  to  be  relevant."  Such  blanket  statements 
are  invitations  to  abuse  and  vitiate  the  more  careful  specifications  that 
may  accompany  them. 

I  am  equally  concerned  with  4210(e)(2)(A).  I  suspect  that  any 
Parole  Board  under  the  urgency  of  time  will  avail  themselves  of  the 
opportunity  presented  here  to  indicate  "which  of  the  factors  specified  in 
section  4206"  merely  by  citing  the  specific  numbers  in  that  general 
document. 

I  understand  and  appreciate  the  difficulty  that  the  drafters  of  this 
bill  must  have  had  and  being  no  expert  in  legislative  proposals  am 
hesitant  to  instruct  out  of  ignorance.  But  if  at  all  feasible,  I  would 
like  the  law  to  demand  more  specific  accountability  of  the  Parole 
Board  to  supply  the  nature  of  the  evidence  and  nature  of  the  reason- 
ing that  went  into  any  decision  to  refuse  parole. 

"What  is  true  as  to  the  decisions  to  grant  or  refuse  parole,  would  also 
be  true  of  section  4211  on  the  conditions  of  parole. 

Since  the  bill  has  indicated,  in  section  4205(a)  (2),  that  a  convict 
may  be  denied  parole  if  "there  is  substantial  reason  or  belief  that  the 
prisoner  will  not  conform  to  such  conditions  of  parole  as  may  be 
established  under  section  4211,"  it  would  seem  urgent  that  sharp  limits 
be  set  to  the  conditions  of  parole. 

As  for  assignment  to  a  residential  community  treatment  center,  you 
have  much  more  confidence  with  these  facilities  than  I  do.  In  my  expe- 
rience these  are  often  euphemisms  for  prisons— indeed  prisons  with- 
out protection  of  any  of  the  judicial  procedures.  JMany  of  the  problems 
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of  prisons  exist  unsolved  in  these  more  benevolent  institutions  of  our 
society.  They  are  subject  to  the  same  abuses  that  this  bill  in  particular 
is  attempting  to  eliminate.  Besides,  compulsory  treatment  almost  neiver 
works. 

These  objections  to  the  bill  are  offered  almost  with  apology.  The  in- 
tention of  the  bill  and  humanity  of  its  consideration  so  clearly  out- 
weight  these  criticisms. 

I  criticize  its  content  only  to  ser\-e  its  intention.  I  suspect  there  may 
be  some  resistance  to  the  bill  by  those  who  fear  that  humanity  and 
compassion  to  prisoners  may  be  at  the  cost  of  law  and  order.  It  is  a 
misconception  fostered  by  those  who  should  know  better.  In  a  New 
York  Times  article  referred  to  in  my  statement,  J.  Edgar  Hoover 
was  quoted  as  announcing  "leniency  in  the  granting  of  parole  and 
probation,"  and  Mr.  Reed's  purposes  in  making  the  changes  of 
toughening  up  policy  which  combat  "urban  crime"  by  making  paroles 
more  difficult  to  obtain.  The  evidence  refutes  them.  The  increasingly 
long  periods  of  incarceration,  which  are  rationalized  for  this  purpose, 
serve  only  to  satisfy  the  f i-ustration  and  impotence  of  the  law-enforc- 
ing agencies.  It  is  as  effective  as  the  behavior  of  a  child,  in  a  tantrum 
over  a  hurt  hand,  banging  that  hand  against  the  floor.  Certainly  by 
now  it  must  be  obvious  that  crime  and  violence  are  not  controlled  by 
putting  more  and  more  people  into  prison  for  longer  and  longer  periods 
of  time;  that  you  do  not  serve  due  process  by  mocking  it;  that  men 
are  not  trained  to  value  justice  by  being  treated  unjustly;  that  arro- 
gance does  not  breed  respect  nor  humiliation  pride;  and  that  hope 
betrayed  leads  through  despair  to  desperation. 

Certainly  by  now  it  must  be  obvious  that  crime  and  violence  are  not 
controlled  by  putting  more  people  in  prison  for  longer  periods  of  time, 
and  that  you  do  not  serve  due  process  by  mocking  it,  as  I  said  before. 

Thank  you. 

Mr.  Kastenmeier.  Thank  you  for  a  most  helpful  statement. 

I  have  several  questions  that  I  wish  to  ask. 

Generally,  you  feel  the  institution  known  as  the  U.S.  Board  of 
Parole  needs  to  be  substantially  changed,  but  not  eliminated,  is  that 
correct?  You  still  believe  that  parole  as  an  institution  must  continue. 

Dr.  Gaylin.  If  we  were  talking  in  a  theoretical  system,  I  might  be 
driven  to  the  point  of  eliminating  parole  altogether.  I  am  working  with 
the  Committee  for  the  Study  of  Incarceration,  the  Goodell  Committee, 
and  this  is  a  disciplinary  committee  which  has  a  range  of  discipline 
from  conservative  to  liberal.  We  have  no  young  radicals,  but  we  are 
older  and  that  explains  it.  They  are  becoming  pressed  to  a  position  that 
maybe  the  ultimate  solution  is  the  abolition  of  parole,  because  they  do 
not  trust  the  processes  and  because  of  the  fact  that  the  Parole  Board 
seems  to  be  operating  under  a  kind  of  bias  that  is  shared  by  many  of 
the  discretionary  systems  of  our  Government. 

I  would  hate  to  see  that  happen,  I  think  discretion  will  always  be 
inevitable  in  the  law.  It  is  a  kind  of  giving  up  on  man  to  say  that  you 
cannot  trust  him  to  make  an  individual  judgment,  but  I  would  make 
sure  that  while  I  am  trusting  him,  I  would  put  much  restrictive 
legislation  into  the  law  demanding  review  and  opportunity  for  review 
and  rationalization  for  it. 

If  you  did  attempt  to  abolish  the  Parole  Board,  the  only  way  that 
would  be  equitable  would  be  to  cut  the  average  lengths  of  sentence. 
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The  criminologists  feel  the  average  length  of  sentence  has  already  gone 
Avay  beyond  the  point  of  a  reasonable  return  and  probably  is  now  a 
factor  in  increasing  crime  rather  than  decreasing  it. 

Mr.  Kastenmeier.  One  other  area  of  criticism  is  the  quality  of  the 
Parole  Board,  and  you  suggested  that  it  seemed  to  be  made  up  essen- 
tially of  penologists.  What  would  you  recommend  to  improve  the  qual- 
ity of  the  Parole  Board  members  or  to  replace  them  with  competence 
in  fields  other  than  penology  ? 

Dr.  Gaylin.  I  think  I  mentioned  at  the  beginning  that  taking 
it  out  of  the  Department  of  Justice  would,  in  many  ways,  be  serving 
many  purposes.  This  is  one  of  the  purposes. 

If  you  are  essentially  a  part  of  one  department,  you  think  that  way. 
Lawyers  see  legalistic  solutions  to  problems,  and  a  psychiatrist  sees 
psychiatric  solutions.  So  I  think  that  would  be  one  way.  I  think,  also, 
there  should  be  a  recognition  of  the  enormous  power  these  jjeople  have. 
They  are  not  granted  the  kind  of  respect  that  a  Federal  circuit  court 
judge  has,  and  yet  in  many  ways  they  have — these  five  in  the  adult 
branch — enormous  discretionary  power.  So  increase  the  status  of  the 
job,  maybe  by  the  amount  of  pay.  I  am  not  sure,  but  that  might  be  one 
factor.  Certainly  it  would  be  imperative  that  they  be  outside  of  the 
penology  system. 

The  penology  system  is  a  failure.  The  people  in  the  system  know 
that.  Certainly  it  has  to  be  more  sensitive  to  the  kinds  of  people  they 
are  treating. 

Mr.  Kastenmeier.  I  have  a  question  relating  to  the  war  resistors' 
cases  as  a  case  in  point.  Should  there  be  a  policy  exercised  by  the 
Parole  Board,  whether  it  is  in  a  secret  manual  or  not,  or  should  they 
proceed  on  a  case-by-case  basis  without  reference  to  precedents  or 
policy  ? 

Dr.  Gaylin.  I  would  be  opposed — it  sounds  strange  coming  from 
a  psychiatrist — ^to  an  individual  case-by-case  method.  I  do  not  think 
that  you  have  the  time,  the  money,  and  the  training.  It  is  true  that 
each  man  is  sui  generis,  but  they  are  simply  not  going  to  give  that 
kind  of  time.  It  is  not  going  to  be  feasible.  I  would  rather  trust  some 
clearly  defined  principle  which  limits  their  freedom  in  this  area.  And 
I  think,  particularly  if  you  eliminate  predictability  a  little  more  than 
is  in  the  law,  because  it  really  is  very  strange  and  hard  to  do  and  will 
always  be  subjective,  I  think  vour  bill  goes  a  long  way  towards  doing 
that. 

Mr.  Kastenmeier.  If  this  is  a  situation  where  we  should  proceed 
on  an  individual  case-by-case  method,  and  if  your  other  criticisms  are 
taken  into  account  in  terms  of  the  time  allotted  to  each  case,  how  do 
we  create  a  system  which  enables  giving  that  much  time  to  what  you 
refer  to  as  40,000  member-decisions  per  year,  and  18,000  cases?  What 
sort  of  system,  m  terms  of  bureaucracy,  should  we  have  in  order  to 
give  that  much  attention  to  each  case  ? 

Dr.  Gayi.tn.  It  would  be,  obviously,  massive.  That  is  part  of  the 
reason  that  I  am  opposed  to  it.  It  is  simply  not  pragmatic.  You  could 
do  some  things.  You  could  clean  up  those  records.  You  could  allow 
a  brief.  You  could  allow  lawyers  to  present  a  brief.  One  of  the  things 
I  am  concerned  about  is  that  you  can  establish  model  legislation  which 
on  paper  looks  good,  but  to  the  poor  ignorant  prisoner,  the  fact  that 
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he  is  capable  of  hiring  an  intelligent  lawyer  may  mean  little;  he  is 
not  capable  of  hiring  one  merely  because  the  law  allows  him  to. 

You  do  have  a  disenfranchised  group.  I  was  going  to  bring  some 
letters  to  read  that  are  really  heartbreaking— men  not  knowing  where 
to  turn,  and  many  of  them  are  self-educated  men  and  they  try  hard. 
I  think  it  is  an  unworkable  system  to  do  justice  on  an  individual 
basis.  I  think  you  must  assume  if  a  man  demonstrates  good  behavior 
in  prison,  he  has  done  that  which  you  ask.  Then  it  would  be  up  to  the 
Parole  Board,  which  has  the  funds  of  the  Government,  which  has 
lawyers  available,  to  prove  otherwise  in  denying  him  his  parole. 

Mr.  Kastenmeier.  Thank  you. 

I  appreciate  your  comments  about  the  bill.  The  bill,  of  course, 
is  imperfect  in  its  present  form.  The  subcommittee  and  the  draft- 
ers of  the  bill  found  part  of  our  dilemma  was  whether  we  ought 
to  have  particularity,  or  opt  for  discretion,  and  leave  open-ended 
various  elements.  This  is  a  problem  with  respect  to  all  of  corrections, 
not  just  parole. 

With  that  comment  I  would  like  to  yield  to  my  colleague,  the  gen- 
tleman from  Michigan,  Mr.  Conyers. 

Mr.  CoN-YERS.  Thank  you,  Mr.  Chairman.  I  will  not  take  a  great 
deal  of  time  because  I  find  myself  in  great  accord  with  the  statement 
and  the  remarks  that  have  been  made  by  Dr.  Gaylin. 

I  find  that  you  have  been  a  very  valuable  addition  to  helping  us  to 
see  some  of  the  problems  and  trying  to  legislate  on  this  issue. 
As  a  matter  of  fact,  all  this  leads  me  to  the  conclusion  that  it 
might  be  easier  to  replace  the  Chairman  of  the  Parole  Board  and  all  of 
the"^  members  with  sympathetic  people  that  understand  where  we  are 
coming  from;  we  would  probably  thereby  do  a  lot  more  to  move  along 
the  way  toward  humanitarian  situations  with  regard  to  the  question 
of  parole. 

Have  you  ever  met  and  talked  with  Chairman  Reed  ? 

Dr.  Gaylin.  Yes,  I  think  the  episode  was  very  interesting.  I  was  in 
Washington  completing  a  2-year  study  and  because  I  was  not  satis- 
fied with  the  statistical  records,  I  went  through  1  entire  year  of  rec- 
ords. The  word  got  back.  I  had  requested  repeatedly  an  audience  with 
Mr.  Reed  and  been  refused,  and  then  the  word  got  back  that  I  had  re- 
quested the  members'  backgrounds — I  wanted  to  know  who  they  were 
and  what  their  training  was,  their  age,  sex,  and  all,  and  I  was  refused. 
But  by  that  time  I  was  a  little  more  sophisticated  in  Washington  ways 
after  2  years  here,  so  I  said  to  my  attorney— "well,  never  mind,  tell 
them  that  I  will  consult  my  Congressman.  This  is  all  part  of  public 
record." 

And  then  I  got  not  only  the  proper  files  but  I  was  told  that  Mr. 
Reed  wanted  to  see  me  at  once.  But  I  was  very  grateful  anyway  and 
so  I  went  there.  For  the  first  15  or  20  minutes  I  was  not  allowed  to 
say  much ;  he  told  me  that  I  had  not  received  official  permission  from 
him  to  examine  Parole  Board  records  and  he  would  not  allow  me 
to  express  in  my  book  any  statements  about  the  Parole  Board.  I  said, 
then,  my  understanding  of  the  way  our  country  operates  is  that  one 
does  not  need  permission  from  anyone  to  express  any  opinions  about 
anyone.  If  it  is  libelous,  or  erroneous,  he  could  take  me  to  court  but  I 
did  not  think  that  I  needed  advance  permission. 
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I  did  say  there  were  some  very  unfortunate  things  which  I  was 
going  to  make  a  test  about,  but  more  urgent  things  came  up.  I  had 
been^granted  permission  for  an  open-ended  research  project.  In  the  re- 
search design,  I  said  I  wanted  to  follow  a  group  of  prisoners  until  their 
last  discharge.  I  used  to  go  up  during  holidays,  such  as  Thanks- 
giving, New  Year's,  and  Christmas.  I  was  prepared  to  go  before  New 
Year's.  I  only  had  at  that  point  two  prisoners  left  in,  but  there  was 
a  relationship  established  and  they  would  have  felt  abandoned.  I  had 
my  bags  already  packed  when  I  got  a  call  from  the  warden  of  the 
Lewisburg  Penitentiary  telling  me  that  I  would  not  be  admitted  in. 
I  said  "You  cannot  do  that."  He  said,  "Oh,  yes,  I  can." 

When  I  started  arguing,  he  said,  "Why  don't  you  call  Washington?" 
They  never  said  that. 

I  called  Washington  and  unfortunately  it  was  at  a  time  that 
the  Director  of  the  Bureau  of  Prisons  had  left — which  I  had  not 
known — and  there  was  not  a  new  director.  There  was  an  acting  Di- 
rector. I  was  told  no,  I  was  not  permitted. 

I  pointed  out  this  was  a  very  serious  thing  they  were  doing.  They 
had  granted  me  permission  to  do  expensive  research,  which  was 
funded  by  a  private  funding  agency  and  supported  by  a  major 
universitv. 

I  had  devoted  2  years  of  time  and  by  cutting  it  off  before  comple- 
tion, you  prejudice'^the  conclusion  of  that  research  and  also  establish 
the  precedent  that,  if  you  do  not  like  the  direction  research  is  going, 
you  can  cut  it  off. 

Mr.  CoNYERS.  What  were  the  reasons  for  the  denial  ? 
Dr.  Gaylin.  That  they  had  asked  me  to  send  a  copy  of  the  publica- 
tion and  I  said  I  would  be  happy  to  do  this  out  of  courtesy,  with  the 
understanding  that  I  was  not  allowing  any  kind  of  censorship. 

I  sent  them  a  copy  of  my  book  manuscript,  asking  for  corrections 
as  to  errors.  Thev"  said  they  were  unable  to  find  any  but  they 
said.  "Your  book  is  done."  I  said,  "My  research  is  still  going  on." 
At  that  time  there  was  extreme  embarrassment  because  of  pres- 
sure from  the  Parole  Board,  which  felt  that  privacy  was  being  vio- 
lated and  it  was  right  after  Professor  Davis  had  published  his  book 
in  which  he  had  taken  them  to  task. 

The  reactions  were  the  kind  you  do  not  forget  in  academia.  They 
use  words  thev  do  not  normallv  use.  They  throw  up  their  hands.  T 
do  not  believe'  in  that  kind  of  "thing.  This  is  what  Professor  Davis 
expressed  in  his  book. 

I  did  inter\dew  him  and  he  was  not  particularly  sensitive  to  my  in- 
quiries or  questioning  and  had  kind  of  routine  answers. 

Mr.  CoNYERS.  ^Yh?^i  I  am  trying  to  determine  is  how  we  can  raise 
the  level  of  public  awareness  of  this  problem  of  prison  reform,  gen- 
erallv,  and  particularly  the  question  of  parole.  Aren't  their  judicial 
councils,  bar  associations,  social  service  organizations  that  somehow 
could  come  together  and  inquire  into  this  along  with  Subcommit- 
tee 3  of  the  House  Judiciary  Committee?  It  would  seem  to  me  that 
we  are  now  at  a  point  of  "escalation  and  concern  over  the  subject 
and  it  would  be  very  important  for  whatever  congressional  results 
occur  that  we  have  a"s  much  public  understanding  as  possible  on  tins 
subject. 
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In  your  statement  are  a  number  of  premises  that  you  take  as  given, 
that  are  not  accepted  generally  among  the  public  and  perhaps  not 
even  among  the  Congress,  but  until  we  really  get  at  these  misconcep- 
tions, these  myths,  these  prejudices  about  prisons  and  prisoners,  the 
Parole  Board  procedures,  it  is  going  to  be  very  difficult  for  us  to  move 
freely  in  terms  of  bringing  out  legislation  that  will  lead  to  reform. 

Do  you  see  any  way  tHat  members  of  your  profession  and  others 
that  are  concerned  can  help  us  in  this  task? 

Dr.  Gaylin.  They  are  trying  but  I  am  not  sure  that  it  is  not  a 
losing  battle  in  one  sense.  The  knowledgeable  professional  knows  the 
facts  but  he  is  up  against  the  fact  that  most  people  are  not  concerned 
with  prisons  or  prisoners. 

Most  people  who  count — those  who  influence  or  know  Congress- 
men, Senators,  editors — the  people  in  prison  do  not  have  access  to 
these  instruments  of  the  decisionmaking  process. 

So,  it  is  not  even  good  news  normally  or  it  is  not  even  interesting 

It  has  been  stated  over  and  over  again — what  the  average  man  is 
concerned  with  is  law  and  order  and  a  fear  of  crime  in  the  streets,  and 
for  some  reason  he  equates  humane  treatment  of  the  prisoner  and  an 
intelligent  parole  system  with  indulgence,  with  coddling,  and  unfor- 
tunately people  who  know  better,  encourage  that  confusion. 

Mr.  CoNYERS.  Of  course,  Doctor,  that  theory  has  been  fostered  by 
the  Government,  itself,  by  Mr.  Hoover  from  his  statements,  from  the 
Attorney  General  no  less,  and  that  has  been  officially  sanctioned  and 
it  seems  to  me  that  it  is  this  kind  of  myths  that  we  are  really  grappling 
with  as  much  as  we  are  with  how  to  make  the  Parole  Board  furction 
a  little  more  fairly  to  the  advantage  and  the  safety  of  all  Americans. 

Dr.  Gaylin.  I  think  the  presence  in  prison  again,  this  is  kind  of 
gratuitous,  but  the  presence  of  people  in  prisons  like  Mr.  Hoffa  and 
Father  Berrigan  and  some  of  the  peace  prisoners,  has  served  to  at- 
tract some  attention  to  the  prisons. 

I  am  a  little  concerned  with  what  happens  when  this  middle-class 
group  will  move  out  of  the  prisons,  whether  we  will  fall  back  to  the 
same  apathy, 

Mr.  CoNYERS.  My  final  question  refers  to  a  document  that  we  have 
in  our  possession  that  was  a  part  of  the  file  of  an  inmate  that  was 
sent  to  the  Department  of  Justice,  attention  of  the  Parole  Board.  I 
am  not  going  to  state  the  names  but  the  statement  reads  as  follows : 

I  understand  that  the  above  subject  is  applying  for  parole  with  some 
cock  and  bull  story  about  family  problems  and  responsibilities.  We  believe 
this  is  phony. 

Have  you  run  across  statements  similar  to  this  in  your  perusal  of 
prisoner  files? 

Dr.  Gayltn.  I  would  say  the  tone  of  that  is  typical  of  many  of  the 
statements.  These  things  are  written  on  the  fly. 

Mr.  CoNYERS,  Before  you  go  on,  I  should  tell  you  that  the  Chairman 
of  the  Parole  Board  said  that  he  had  never  seen  or  heard  anything 
liko  this  being  involved  in  any  prisoner's  file. 

Dr.  Gaylin.  Rather  than  answering  what  I  think  are  in  the  files, 
there  is  one  simple  way  for  Mr.  Reed  to  answer  that.  Expose  his  files 
to  an  objective  tribunal.  Expose  his  files  to  a  committee  of  Congress 
or  representatives  of  the  public  and  let  them  look  at  those  records.  That 
is  the  simplest  way. 
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They  have  never  been  opened.  They  are  not  open  to  the  courts  and 
I  think  they  are  ashamed  to  have  them  opened.  That  is  a  way  to 
determine  this.  Listen  to  those  interviews;  look  at  those  files. 

Mr.  CoNYERS.  I  think  that  summarizes  the  very  best  that  we  can  do  to 
acquaint  ourselves  as  to  this.  I  thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Mikva. 

ISIr.  Mikva.  Thank  you,  Mr.  Chairman. 

Dr.  Gaylin,  I  also  commend  you  for  your  statement,  which  I  think 
has  shed  a  great  deal  of  light.  I  have  two  questions  I  want  to  ask  you. 

On  page  17  of  your  prepared  statement  you  took  exception  to  section 
4218(e)(5),  which  sets  revocation  penalties,  including  residence  in 
halfway  houses  or  similar  facilities.  I  have  seen  halfway  houses  that 
seemed  to  work.  Apparently  the  ones  you  have  seen  have  not  worked, 
but  more  than  that,  I  think  we  are  in  the  same  position  that  you  ex- 
pressed on  parole,  itself.  If  there  are  no  halfway  houses,  I  think  that 
the  length  of  time  spent  in  the  prisons  is  going  to  be  longer.  Would 
you  rather  see  that  ? 

Dr.  Gaylin.  No ;  I  would  not.  Although  what  I  was  objecting  to  is  the 
right  to  revoke  parole  and  to  remand  to  custody.  The  halfway  houses 
that  tend  to  work  are  those  in  which  there  is  voluntary  admission. 
These  use  treatments  which  are  psychological,  and  psychological 
treatments  are  notoriously  bad,  even  in  good  mental  institutions,  when 
a  person  is  locked  in.  So  I  feel  the  likelihood  of  their  working  on  a 
mandatory  basis  is  very  remote — some  will  be  good  but  a  decent  per- 
centage oJF  them  will  deteriorate  into  some  form  or  another  of  prisoTi, 
f|C3  >>-'"n.T  of  orr  T^ental  hospitals  are  today. 

Mr.  Mikva.  My  second  question  deals  with  what  the  lawyers  call 
an  adversary  system.  Is  it  your  general  notion  of  the  parole  system 
that  it  should  function  as  an  adversary  system  ?  I  feel  you  would  prefer 
that  everything  should  be  nailed  down  in  the  statute  as  to  the  function 
of  the  Parole  Board.  Is  that  your  general  view,  or  do  you  agree  that 
perhaps  what  we  need  is  a  better  standard,  but  still  a  discretionary 
system? 
^  Dr.  Gaylin.  I  would  not  in  this  area  minimize  discretion.  I  would 
say  parole  should  be  obligatory,  given  the  behavior  of  the  individual. 

If  you  want  to  introduce  discretion,  if  you  feel  we  are  coddling 
people  too  much,  then  the  legislators  who  represent  a  more  demo- 
cratic process  can  increase  the  length  of  sentence  or  the  judge  can  give 
stiffer  sentencing,  but  I  would  not  leave  the  discretion  to  the  Parole 
Board.  I  should  say  that,  unless  a  man  has  showii  by  misbehaving  con- 
duct, he  should  be  entitled  by  his  behavior  to  be  released.  Yes;  I  would 
nail  it  down  there. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Blester. 

Mr.  BiESTER.  Thank  you,  Mr.  Chairman. 

I  also  wish  to  thank  the  witness  for  his  very  helpful  testimony.  I 
have  really  only  one  or  two  questions.  One  dealing  with  the  current 
state  of  the  Board  and  the  other  dealing  with  the  possible  exceptional 
problems  with  the  Board  under  H.R.  13118. 

It  seems  to  me  that,  if  we  are  going  to  make  the  Board  independent, 
we  should  take  some  ste])s  to  provide  for  some  regularized  system  and 
review  of  its  decisions.  This  would  lessen  the  risk  of  making  it  inde- 
pendent. 


462 

I  wonder  if  the  witness  would  respond  to  the  suggestion  that  on 
page  6  of  the  bill  that  we  add  on  line  2  an  amendment  -which  would 
bring  the  administrative  rulemaking  authority  of  the  Board  under 
the  Administrative  Procedure  Act. 

Dr.  Gaylin.  Yes,  I  would. 

Mr.  BiESTER.  That  would  provide  some  supervision  over  the 
procedure. 

Dr.  Gaylin.  Yes;  I  somewhat  suggested  that  I  would  prefer — 
explicitly  it  be  provided  here  and  I  think  it  should  be  spelled  out. 

Mr.  BiESTER.  Can  you  tell  us  for  the  record  the  name  of  the  man 
who  is  black  who  has  been  appointed  to  the  Board? 

Dr.  Gaylin.  I  do  not  have  that  here  now,  but  he  was  appointed  in  . 
1971,  finally,  after  a  3-year  lapse  with  no  black  members. 

Mr.  BiESTER.  I  am  concerned  because  I  was  under  the  impression 
he  was  appointed  in  1970. 

Dr.  Gaylin.  Your  date  may  be  correct.  I  thought  it  was  1971,  but 
I  am  not  sure,  but  there  is  one  black  member. 

Mr.  BiESTER.  I  was  also  under  the  impression  that  the  chief  exam- 
iner is  also  black ;  is  that  correct  ? 

Dr.  Gaylin.  I  think  so  now.  I  have  not  been  privy  to  the  Parole 
Board  or  their  functions  in  2  or  3  years. 

Mr.  BiESTER.  I  understand,  but  I  think  we  heard  testimony  last 
week  to  that  effect.  I  also  -wanted  to  thank  the  witness  for  his  observa- 
tions as  to  specificity  of  the  items  the  Board  must  consider. 

I  am  inclined  to  agree  as  to  many  of  those  conditions  in  section  4206, 
that  they  are  beyond  the  control  oi  the  prisoner,  the  inmate,  and  actu- 
ally many  of  them  tend  to  offer  an  opportunity  for  discrimination 
against  a  great  number  of  inmates. 

Does  the  witness  feel  that  we  should  be  as  general  as  possible  in  this 
respect  ? 

Dr.  Gaylin.  Generality  can  serve  specificity  in  a  peculiar  way. 
I  think  that  tlie  generalities  can  be  in  terms  of  their  having  served 
their  time,  in  a  sense  which  I  do  not  know.  I  do  not  really  know  much 
more  purpose  that  can  be  served.  They  have  served  their  time  and 
there  are  no  indications  that  they  will  necessarily  repeat  their  crime. 
Prejudice  is  difficult.  I  prefer  to  see  all  prejudice  taken  out.  I  would 
like  to  see  in  a  sense  parole  somewhat  similar  to  the  good-time  arrange- 
ment. Although  even  that  is  a  peculiar  arrangement.  You  never  own 
your  good  time.  A  man  works  for  10  years  and  behaves  himself  and 
earns  "so-called  good  time  and  it  can  be  wiped  out  in  1  day. 

Mr.  BiESTER.  It  does  not  last. 
Dr.  Gaylin.  No. 

Mr.  BiESTER.  With  respect  to  the  matter  of  general  policy  and  ad  hoc 
decisions,  I  am  not  quite  clear  exactly  where  you  come  down  with  re- 
spect to  that.  It  seems  to  me  that  this  bill  in  part  offers  in  at  least  one  or 
two  of  its  sections  a  kind  of  additional  sentencing  process  which  the 
Parole  Board  would  be  undertaking.  I  am  concerned  that  if  it  is  done 
on  a  purely  ad  hoc  basis  that  there  may  be  discrimination. 

Dr.  Gaylin.  This  is  why  I  said  to  the  degree  that  tlie  bill  would,  in 
essence,  read  that  a  man  serves  his  time  and  you  are  obligated  to  release 
him  if  he  serves  his  time  well,  according  to  a  very  general  definition, 
that  is  good.  He  does  not  commit  a  crime,  and  he  must  be  released  un- 
less the  Parole  Board  makes  the  case  against  him. 
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That  shifts  the  burden  to  the  people  who  are  more  capable — the 
Parole  Board  is  more  capable  of  hiring  good  legal  minds  than  the  aver- 
age prisoner  and  that  is  where  I  think  the  equity  would  be  introduced — 
almost  making  parole  mandatory  unless  you  have  solid  and  concrete 
and  specific  evidence  against  it.  I  do  not  think  discretion  here  serves  the 
purpose  and  it  is  liable  to  more  abuse  than  it  is  in  the  courts  of  law. 
It  is  true  that  the  Federal  judiciary  operates  with  a  bizarre  omission. 
I  think  in  the  Western  world  we  are  the  only  country  where  you  have  a 
Federal  judiciary  which  is  not  subject  to  appellate  review  of  sentences, 
but  I  presume  that  has  to  be  rectified  very  shortly. 

Mr.  BiESTER.  Thank  you  very  much. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Fish. 

Mr.  Fish.  I  join  my  colleagues  in  thanking  you  for  this  very  articu- 
late statement. 

Now,  this  problem  of  Parole  Board  discretion,  will  it  not  be  made 
worse  if  we  make  the  Board  independent  and  not  provide  for  due  proc- 
ess? Would  you  call  for  judicial  review  under  the  Administrative  Pro- 
cedure Act  plus  very  clear  legislative  guidelines  as  to  procedural  pro- 
tections ? 

Do  you  have  any  further  suggestion  for  congressional  oversight  or 
disclosure  of  Board  policy  ? 

Dr.  Gaylin.  As  you  phrase  the  question,  there  really  is  not  any  Board 
policy. 

Mr.  Fish.  Do  you  have  any  suggestions  ? 

Dr.  Gaylin.  The  bill  should  demand,  since  it  would  be  up  to  them, 
why  they  are  denying  parole  and  they  must  present  a  case  or  brief. 
I  think  generally  in  the  administration  of  Government,  particularly 
with  things  like  the  Parole  Board,  openness  and  availability  of  the  pub- 
lic to  their  institutions  is  crucial.  The  Parole  Board  is  one  aspect  of  a 
bankrupt  system.  Our  penal  system,  as  viewed  even  by  those  who 
work  in  it,  is  bankrupt.  When  I  was  working  there  with  some  of  the 
best  people  there,  there  was  a  tendency  to  admit  that  if  you  did  bum 
the  whole  thing  down  and  start  over,  you  probably  could  not  devisp 
anything  worse.  It  is  expensive  and  it  is  ineffectual  and  it  is  inhuman. 
And  I  think,  if  you  have  the  opportunity  to  do  the  humane  thing 
which  also  turns  out  to  be  the  selfish  thing,  that  is  delightful.  That 
is  an  opportunity  we  all  ought  to  have.  Unfortunately,  it  is  always 
balanced  with  the  assertion  that  there  is  no  evidence  as  to  alternatives. 
Do  you  want  to  be  kind  to  these  guys  or  do  you  want  to  discipline 
them  and  teach  them  a  lesson  ?  If  being  kind  to  them  is  a  more  effec- 
tive way  of  disciplining  them  and  teacliing  them  a  lesson,  then  the 
devices  we  have  used  have  been  failures. 

Mr.  Fish.  In  his  testimony  before  us,  if  I  understood  Chairman 
Reed  correctly,  he  favored  the  presence  of  counsel  at  parole  revocation 
proceedings  and  of  assuring  written  reasons  for  denial,  and  that  these 
reasons  be  disclosed  quickly  at  the  conclusion  of  the  hearing.  Mr.  Reed 
also  favored  regionalizing  hearing  examiners  and  that  the  same  exam- 
iner interview  the  same  inmate  year  after  year  and  also  a  limited 
disclosure  of  the  inmate's  files  to  that  inmate  and  his  counsel  at  the 
hearing.  And  I  presume  you  would  favor  all  of  these  changes. 

Dr.  Gaylin.  Yes ;  although  I  am  never  impressed  by  the  fact  of  just 
stating  due  process  is  required.  I,  too,  think  he  should  have  the  right 
to  counsel.  But  again  these  are  the  kinds  of  rights  that  impress  most 
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of  us  who  have  our  lawyer  on  retainer  or  what-have-you,  but  are  prob- 
ably less  effective  for  a  prisoner.  What  is  effective  for  him  is  that  the 
bill  demands  that  he  be  given  parole  unless  the  Government  can  clearly 
state  why  he  is  deprived. 

Mr.  Fish.  You  use  the  term  "limited  disclosure  of  his  file." 

Dr.  Gaylin.  If  you  want  a  man  to  change,  I  am  not  clear  why  he 
is  not  entitled  to  see  his  entire  files.  It  is  like  medical  files.  I  am  not 
sure  why  a  man  is  not  entitled  to  see  his  files,  particularly  if  you  want 
him  to  change. 

Mr.  Fish.  This  question  is  relevant  to  you  because  you  are  a  psy- 
chiatrist and  one  of  the  items  given  that  would  not  be  made  available 
to  the  inmate  or  his  counsel  is  the  psychiatrists'  report  on  him. 

Dr.  Gaylin.  I  can  conceive  of  cases  where  what  a  pyschiatrist  has  to 
say  about  a  patient  would  be  terribly  painful  or  harmful.  I  suspect 
there  are  some  few  prisoners  in  psychiatric  treatment- — this  means  see- 
ing a  psychologist  in  the  2- week  adjustment  period  for  the  psychologi- 
cal tests — I  do  not  see  any  harm  served  in  seeing  the  files,  most  of  them, 
since  most  of  them  are  unconvincing.  They  might  be  infuriating  but  I 
do  not  think  they  will  touch  some  sensitive  truth  that  will  harm  the  pa- 
tient, or  the  prisoner.  There  are  cases  that  I  would  not  want  some 
of  my  patients  to  see  the  kind  of  things  I  feel  about  them  but  they  are 
so  much  a  minority  that  I  would  say  when  you  are  designing  a  sys- 
tem— I  can  nm  my  office  on  an  individual  basis — you  had  better  go  in 
another  direction  and  you  may  create  a  modicum  of  harm  but  you 
will  get  full  measure  of  value  of  it. 

Mr.  Fish.  You  expressed  criticism  of  sections  4205,  4206,  and  4207, 
wiiich  relat^o  parole  factors  and  so  forth. 

Chairman  Reed  in  his  testimony  also  was  critical  of  section  4206  fac- 
tors. He  said  2  years  ago  the  Parole  Board  had  started  a  study  that 
would  not  be  completed  for  another  18  months,  and  that  they  hoped, 
based  upon  the  history  of  parolees,  they  would  be  able  to  come  up  with 
far  more  scientific  weighing  factors  that  had  proven  to  be  successful 
for  parole  experience. 

Now,  you  were  critical  of  predictability  and  I  wonder  just  -^here 
should  we  get  our  knowledge  to  write  factors  into  the  law  ? 

Dr.  Gaylin.  If  he  indeed  did  come  up  with  a  study  which  gave  you 
statistically  predictive  factors,  of  course  I  would  say  that  would  be 
marvelous  to  use  them.  But  the  history  of  prediction  generally,  even 
outside  of  this,  is  very  unfortunate.  It  is  very  difficult  to  predict  future 
behavior  on  the  basis  of  past  experience  except  for  a  small  percentage 
of  compulsive,  ritualistic  types  of  behavior.  In  mental  institutions  even 
where  you  have  people  who  are  trained  for  this,  the  predictability  fac- 
tor is  not  that  great  when  you  are  dealing  with  certain  behavior.  The 
tendency  of  most  of  us  is  to  have  such  distrust  of  behavior  predictabil- 
ity factors  as  to  ignore  them  and  find  other  ways  of  dealing  with  the 
problem  because  we  feel  they  end  up  with  being  an  inequity. 

Mr.  Fish.  Thank  you. 

Mr.  Kastenmeier.  Dr.  Gaylin,  the  subcommittee  is  most  grateful  to 
you  this  morning.  Thank  you. 

Dr.  Gaylin.  Thank  you  for  the  opportunity. 

Mr.  KLa-Stenmeier.  Counsel  informs  me  some  radio  equipment  is  to 
be  brought  into  the  room  and  we  will  recess  for  2  minutes  for  that  pur- 
pose. 
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(Eecess.) 

Mr.  Kastenmeier.  The  subcommittee  will  be  convened  to  hear  our 
next  witness  this  morning.  Our  next  witness  this  morning  comes  in 
in  line  with  the  past  policies  of  this  subcommittee,  which  have  been 
to  hear  people  who  have  a  perspective  about  corrections  and  particu- 
larly about  parole  from  every  vantage  point.  We  have  heard  from  peo- 
ple who  have  studied  the  system,  who  represent  the  system,  and  indeed, 
we  have  heard  from  those  most  affected  by  the  system. 

With  that  in  mind,  we  will  hear  from  Mr.  James  Hoffa,  former  presi- 
dent, International  Brotherhood  of  Teamsters. 

TESTIMONY   OF  JAMES  R.   HOEFA 

Mr.  Kastenjvieier.  Mr.  Hoffa,  you  are  most  welcome. 

The  subcommittee  has  your  statement,  and  it  will  be  included  in  the 
record  without  objection. 

(Mr.  Hoffa's  prepared  statement  appears  at  p.  770.) 

Mr.  Hoffa.  Thank  you. 

Congressman  Kastenmeier  and  members  of  the  House  Judiciary 
Committee,  it  is  with  great  pleasure  that  I  appear  before  you  as  I  am 
extremely  interested  in  the  legislation  concerning  prison  reform  and 
the  parole  process. 

Needless  to  say,  I  speak  with  firsthand  knowledge  concerning 
these  masters.  An  examination  of  the  number  of  prisoners 
either  in  penitentiaries,  reformatories,  correctional  institutions,  i^rison 
camps,  community  treatment  centers,  and  medical  centers  for  the  year 
of  1970  amount  to  20,687  inmates.  The  number  of  hearings  conducted 
bv  the  Parole  Board  for  the  year  of  1970  was  11,784.  (Biennial  lie- 
port,  U.S.  Board  of  Parole,  June  30, 1970. )  [See  Appendix  18.] 

This  means  that  the  Parole  Board,  which  is  composed  of  eight 
members,  considers  an  average  of  approximateily  48  cases  a  day  disre- 
garding Saturday  and  Sunday.  Since  the  Parole  Board  meets  evei*y  2 
months,  that  means  that  between  135  to  175  cases  are  heard  in  a  2-day 
period. 

Of  course,  the  Parole  Board  has  its  own  rules  and  regulations  con- 
cerning how  they  will  hear  tliese  cases.  At  times,  they  have  examiners 
who  conduct  hearings  and  during  the  year  1970,  they  had  two  exam- 
iners who  visited  the  various  prisons  and  would  discuss  results  of 
hearing  with  one  or  two  of  the  members  of  the  Board.  When  two  mem- 
bers agree  relative  to  parole,  the  decision  is  then  made,  and  conveyed  to 
the  institution  and  the  prisoner  without  delay.  In  other  words,  it  seems 
apparent  that  any  two  members  of  the  Parole  Board  could  grant  or 
deny  a  parole  and  rely  only  upon  what  they  heard  of  the  hearing, 
which  took  place  at  the  prison. 

The  hearings  at  the  prison  are  of  a  duration  of  approximately  15 
minutes.  The  examiner  or  member  of  the  Parole  Board  at  the  prison 
relies  upon  information  whidh  was  in  the  file  concerning  the  prisoner, 
the  presentence  investigation,  what  recommendation,  if  any,  wag  given 
by  the  Department  of  Justice  after  conviction  of  the  defendant,  and 
certain  information  given  by  the  prisoner's  parole  officer. 

During  that  hearing  period,  he  receives  whatever  recommendations 
are  given  on  behalf  of  the  applicant  for  parole.  The  parole  examiner 
then  either  writes  his  report  and  sends  it  on  the  Parole  Board  in  Wash- 
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ington,  who  at  their  convenience  advise  a  prisoner  at  some  later  date 
that  his  parole  has  either  been  rejected,  granted,  or  passed  on  to  a  later 
date  for  additionail  study. 

At  this  time  I  would  hand  up,  if  I  may,  a  slip  that  I  received  from  the 
Parole  Board  concerning  my  so-called  "set-off."  I  think  this  will  give 
you  an  insight  better  than  words  as  to  what  waiting  32  months  to  hear 
does  to  the  state  of  mind  of  the  individual  waiting  for  the  supposed 
answer  back  from  the  Parole  Board. 

^Ir.  Kastenmeier.  This  notice  of  action  is  offered  for  the  record  in 
connection  with  your  testimony. 

Mr.  HoFFA.  That  is  correct,  sir. 

Mr.  Kastenmeier.  It  will  be  received  and  will  be  made  a  part  of  the 
record.  [See  Appendix  20.] 

Mr.  HoFFA.  The  prisoner  never  gets  to  see  any  of  the  recommen- 
dations, either  for  or  against  him,  at  this  hearing,  does  not  get  to  see 
the  presentence  investigation  or  any  of  the  documents  that  have  been 
used  either  for  or  against  him. 

I  might  say  at  this  point  that  during  my  incarceration,  I  supplied 
numerous  inmates  the  possibility  of  emplojonent  for  the  purpose  of 
being  able  to  secure  parole.  Oftentimes  the  positions  that  I  had  se- 
cured for  them  were  rejected  by  the  caseworker  as  being  too  much 
money  for  the  particular  individual  upon  parole.  Oftentimes  the  case- 
worker would  tell  the  individuals,  "You  do  not  want  to  accept  that  job 
paying  $5  an  hour  because  you  will  be  associating  with  racketeers  and 
lioodlums  in  the  Teamsters  Union,"  even  though  the  job  was  simple 
dockworker  job  loading  or  unloading  trailers  or  driving  a  truck. 

So,  therefore,  they  categorized  2  million  members  of  the  Teamsters 
Union  as  "hoodhims"  or  "gangsters,"  and  a  person  who  was  subjected 
to  go  before  a  Parole  Board  and  who  had  to  have  employment,  was 
denied  employment  because  some  caseworker  decided  that  this  was  not 
the  proper  employment.  Specific  examples  I  could  give  you  concern 
people  who  had  secured  a  job  at  $175  a  week.  The  caseworker  told 
the  individual  it  was  too  much  money — as  a  dental  technician.  Twice 
he  went  before  the  Parole  Board  and  twice  he  was  denied  parole  be- 
cause he  would  not  give  up  the  position.  Finally,  in  desperation  he 
accepted  their  job,  which  gave  him  $90  a  week  for  the  same  position 
that  he  could  have  secured  for  $175  a  week. 

You  can  imagine  what  that  does  to  the  morale  of  the  prisoners  in 
prison,  when  that  was  circulated  by  the  prisoner  who  was  denied 
parole,  as  to  their  acceptance  or  rejection  or  the  Parole  Board  proce- 
dure. 

The  examining  officer  is  supposed  to  find  out  whether  or  not  he  can 
return  to  society  and  gain  employment. 

In  my  own  particular  instance  when  I  appeared  before  the  Parole 
Board,  I  submitted  first  a  written  statement — not  wanting  to  have  any 
confusion  as  to  what  I  said  or  did  not  say. 

After  a  little  hassle  I  was  entitled  to  submit  my  written  document 
and  read  it  into  the  record  and  left  a  copy  with  the  examiner. 

The  question  arose  as  to  whether  or  not  I  could  support  myself, 
which  I  stated  I  could.  I  had  an  annual  income  of  over  $100,000. 

I  then  was  questioned  whether  or  not  I  had  a  place  of  residence,  and 
I  stated  I  had  three  places  of  residence. 
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Then  I  was  asked  the  question  whether  or  not  I  wanted  to  tell  the 
parole  officer  about  the  crime  that  I  had  been  charged  with. 

I  stated  that  I  had  been  tried  in  court  by  a  judge,  had  been  sen- 
tenced and  all  of  that  was  a  matter  of  record  and  I  did  not  care  to  go 
into  retrying  my  case  before  the  Parole  Board  or  an  examiner. 

The  end  result  was,  if  I  would  have  stopped  there,  there  would  have 
been  a  hearing  which  would  have  taken  a  matter  of  7  minutes. 

Instead  of  that,  I  took  this  book,  which  is  "Planning  on  Pre-Parole 
Release,"  given  to  you  by  an  inmate  at  the  Parole  Board  hearing  and 
I  had  checked  off  each  one  of  the  necessary  items  which  this  book 
states  entitles  you  to  parole.  [See  Appendix  20.] 

I  asked  my  caseworker  who  was  sitting  there,  Mr.  Dainoff,  a  very 
fine  gentleman,  I  asked  him  whether  or  not  I  had  complied  with  the 
rules  and  procedures  of  this  book.  He  had  to  admit  that  I  had  com- 
plied with  all  of  them.  The  end  result  was  that  I  left  the  parole  hearing 
and  in  a  matter  of  days,  a  long  number  of  days,  I  received  back  at 
4  o'clock  in  the  afternoon  via  radio  news  that  I  had  been  denied  parole. 

I  wondered  why  I  had  been  denied  parole. 

Mr.  CoNTERs.  Was  that  the  time  you  heard  it  on  the  radio  ? 

Mr.  HoFFA.  That  is  right. 

Then  I  was  told  by  Mr.  Dainoff  that  he  secured  the  same  informa- 
tion I  had  by  radio,  that  I  had  been  denied  parole. 

I  have  here  two  statements  which  I  want  to  hand  up  concerning  press 
releases  of  my  denial  of  parole.  Without  taking  time  of  this  commit- 
tee to  read,  since  each  of  you  can  read  it,  the  contention  seems  to  be 
that  I  was  not  a  good  subject  for  society  in  the  city  of  Detroit  even 
though  I  had  secured  letters  attached  to  my  parole  application  from 
responsible  people  in  the  clergy,  responsible  people  in  the  community, 
and  recommendations  from  individuals  who  are  considered  some  of  the 
most  prominent  citizens  in  Detroit. 

I  am  sure  the  parole  examiner  did  not  know  me  as  well  as  people 
who  had  been  35  years  in  acquaintance  with  me.  And  yet  there  seemed 
to  be  a  particular  problem  in  that  my  wife  was  the  head  of  DRIVE, 
which  is  a  political  arm  of  the  Teamsters  Union.  It  seemed  to  be  some 
concern  of  the  Parole  Board  that  my  son,  an  attorney,  was  on  a  re- 
tainer as  a  lawyer  working  in  behalf  of  organized  labor  both  for  the 
International  and  the  local  union  and  so  the  following  statement: 
"At  the  hearing  June  1972  Hoffa's  entire  record  was  reviewed  in- 
cluding his  relationship  if  any  with  the  Teamsters  Union."  Immedi- 
ately a  barrage  of  publicity  through  the  media  took  place.  After  talk- 
ing to  people  on  the  Parole  Board  as  to  what  did  that  language  mean— 
and  I  am  sure  that  most  of  you  have  read  the  news  media  where  it 
meant  exactly  what  I  stated — that  if  my  wife  was  the  head  of  DRIVE, 
this  political  organization,  and  my  son  was  a  lawyer,  that  could  mean 
that  somehow,  even  though  I  was  no  longer  an  elective  officer  of  the 
Teamsters,  I  controlled  the  Teamsters  Union  and,  therefore,  I  was  not 
a  fit  subject  for  parole. 

These  documents  are  here  and  I  will  hand  them  up  also.  [See 
Appendix  20.3 

That  is  the  extent  of  the  hearing.  There  has  been  no  attempt  to  get 
at  facts  concerning  the  rehabilitation  of  a  prisoner,  whether  or  not 
he  can  adjust  to  society  on  the  outside,  whether  or  not  continued  con- 
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finement  can  be  of  any  value  to  either  the  Government  or  the 
prisoner. 

I  may  say  at  this  time  that  a  select  few  of  us  in  prison  who  have 
dealt  with  personnel,  I  have  personally  dealt  with  individuals  for  43 
years  in  all  forms  of  life  in  the  United  States  and,  I  repeat,  all  forms 
of  life,  individuals  who  have  been  in  the  military,  who  have  been  law- 
yers and  educators,  used  to  take  the  parole  release  of  those  that  were 
released  and  we  would  mark  off  who  would  come  back  to  the  prison, 
because  we  knew  them  better  than  the  examiner  knew  and  we  would 
mark  how  long  he  would  be  out  before  he  was  back  and  what  time  he 
M^ould  come  in. 

Then  we  would  keep  a  box  score  as  to  how  right  we  were  and  how 
wrong.  Invariably  we  were  right  because  we  knew,  in  a  24-hour-a-day 
association  with  these  individuals,  exactly  what  they  were  scheming, 
what  they  were  planning,  how  they  were  fooling  the  Parole  Board — 
and  being  second  or  third  offenders  in  many  instances,  they  knew  all  of 
the  angles,  how  to  get  extra  good  time,  how  to  maintain  the  necessary 
discipline  and  so-called  buddy-buddy  courtesy  with  guards  and  have 
a  good  report  go  in,  and  the  understanding  of  the  caseworker,  of  his 
feeling  of  society.  You  are  not  dealing  with  idiots  in  prison.  There 
may  have  been  the  time  that  you  had  "dem"  and  "dose"  in  prison, 
but  today,  even  though  a  man  does  not  have  a  formal  education,  most 
people  have  been  in  the  armed  services  and  traveled  around  this  world 
and  they  have  talked  to  people,  listened  to  the  TV,  radio,  and  read 
newspapers,  and  can  hold  a  balanced  conversation  with  the  best  edu- 
cated person. 

They  had  one  other  thing  whch  outdid  the  educated  person — they 
had  street  smartness.  They  can  talk  20  minutes  to  a  caseworker  and 
size  him  up  and  when  they  get  through,  they  know  exactly  the  next 
time  they  meet  him  how  to  approach  him,  what  to  say  to  him  to  have 
him  mark  down  "Excellent."  In  the  meantime,  he  walks  out  and  says, 
'What  a  fool,'  rnd  he  is  all  over  the  prison. 

So  when  you  say  that  the  question  is  rehabilitation,  there  is  no  such 
word  as  "rehabilitation"  when  you  talk  about  human  beings  because 
rehabilitation  of  a  human  being  can  only  be  brought  about  by  him- 
self, not  by  some;  book,  by  some  argument,  some  societal  recognition 
of  what  he  may  do  or  may  not  do.  The  criteria  has  to  be  what  did  you 
do,  did  you  learn  from  experience  in  prison  sufficiently  enough  about 
prisons  not  to  want  to  return  ? 

If  he  did,  he  is  rehabilitated.  Kehabilitation  is  not  a  single  word. 
Rehabilitation  is  dignity.  And  what  is  dignity  ?  Dignity  to  an  individ- 
ual, whether  in  prison  or  out  of  prison,  is  a  job  with  sufficient  earn- 
ings for  him  to  be  able  to  command  a  recognition  in  society  of  the 
so-called  American  standards. 

And  if  you  take  away  from  him,  as  50  agencies  in  the  United  States 
have  already  taken  away  from  him,  the  ri2:ht  to  secure  a  position  of 
employment  because  he  is  an  ex-con,  then  the  process  of  rehabilitation 
is  reduced  by  50  classifications  and  the  net  result  is,  unless  he  has  a 
friend  or  a  so-called  connection  he  takes  a  menial  job  which  rarely 
gives  him  enough  to  survive,  barely  enough  money  to  live  on,  let 
alone  live  decently  and  who  does  he  associate  with?  People  of  the 
same  nature.  "Whereas,  if  he  had  responsibility,  a  responsible  job  and 
reasonable  income,  he  associates  with  those  individuals  and  people 
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with  a  responsible  job  and  family  connections  and  a  home.  He  does  not 
talk  about  criminals  and  crime  normally,  but  people  who  are  un- 
employed and  with  menial  jobs  have  aspirations  for  something  better 
than  they  have  and  that  can  lead  to  a  problem. 

The  Parole  Board  is  well  aware  that  certain  types  of  cases  have 
continual  repeaters.  That  is,  interstate  auto  theft,  theft  of  interstate 
securities,  manufacture  and  sale  of  untaxed  alcohol  and,  if  a  man  is 
released  on  parole  for  violation  of  the  Dyer  Act,  or  any  of  these  acts, 
they  will  do  society  no  harm  by  releasing  them  because  they  know  they 
will  get  him  back  again  in  the  very  near  future. 

If  you  take  time  to  study  the  record  you  will  find  that  each  one  of 
these  individals  can  be  confident  he  will  get  parole  prior  to  anyone 
else.  You  can  be  confident  that  someone  will  be  released  with  him.  But 
a  person  who  minds  his  own  business,  who  complies  with  rules  and 
regulations,  or  who  came  in  for  narcotics  violation,  which  I  hate, 
inmates  who  came  in  for  treason,  who  I  hate,  but  those  who  are 
educated  people  in  many  instances  who  are  not  going  to  go  back  into 
crime,  stay  in  prison  because  they  do  not  get  parole.  While  tliose  who 
know  all  the  angles  get  parole. 

Of  course,  there  is  en  banc  consideration,  that  is,  by  the  full  Board 
itself  where  a  member  of  the  Parole  Board  staff  presents  an  oral  sum- 
mary of  the  case  and  the  members  discuss  it  among  themselves  before 
arriving  at  a  decision.  En  banc  reviews  are  scheduled  in  those  cases 
when  one  or  more  of  the  following  conditions  are  present : 

(a)   National  security ; 

(o.)  The  prisoner  is  involved  to  a  major  degree  in  organized 
crime 

It  came  to  my  attention  in  prison  that  I  was  listed  by  someone  in 
the  Government  as  associated  with  organized  crime.  And,  therefore, 
that  was  part  of  a  record  without  my  having  a  right  to  defend  myself, 
to  be  able  to  argue  against  such  an  assertion,  and  it  became  part  of 
my  record. 

Later  on  when  I  questioned  the  issue,  the  organized  crime  list  was 
dropped  and  now  they  call  it  "special  attention." 

The  same  procedure,  the  same  individuals  are  under  "special  atten- 
tion" that  were  on  the  so-called  "associated  with  organized  crime" 
list.  Nobody  had  the  right  to  ]:)rove  you  were  not  part  of  it.  Somebody 
made  a  statement  and,  therefore,  you  live  with  it 

(c)  National  or  unusual  interest  in  the  offender  or  his  victim; 

(d)  Major  violence  has  been  perpetrated  or  there. is  evidence  that 
it  may  occur; 

( e )  The  sentence  is  45  years  or  more  of  duration. 

There  has  been  no  definition  of  "major  degree"  or  "organized 
crime." 

Never  is  it  done  to  review  the  actions  of  the  two  members  of  the 
Board  who  have  taken  action  upon  a  prisoner  at  the  suggestion  of 
the  examining  member. 

It  is  true  that  certain  prerequisites  are  necessary  for  persons  to  be 
placed  on  the  Parole  Board  but  in  my  opinion,  regardless  of  the 
number  of  members  of  the  Parole  Board,  their  work  is  of  such  great 
magnitude  that  it  is  impossible  to  give  proper  parole  hearings  to  pris- 
oners, and  proner  guidelines  have  not  been  set  up  for  the  taking 
of  testimony  of  these  hearings,  nor  proper  representation  given  any 
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of  the  prisoners  at  these  hearings.  The  Supreme  Court  has  required 
appointment  of  counsel  when :  (1)  First  a  suspect  has  been  taken  into 
custody;  (2)  The  investigation  focuses  on  an  individual  or  on  a  sus- 
pect; (3)  At  lineup;  (4)  At  preliminary  hearing;  (5)  At  arraign- 
ment; (6)  At  preparation  for  trial;  (7)  During  trial;  (8)  At  sen- 
tencing ;  (9)  At  jfirst  right  of  appeal. 

There  has  been  absolutely  no  provision  for  attorneys  to  be  provided 
by  the  prison  itself  for  the  benefit  of  the  prisoners  during  the  hear- 
ing for  parole. 

I  took  upon  myself  with  the  same  committee  to  draft  up  statements 
for  an  individual,  who  would  stand  before  a  mirror  and  repeat  what  he 
would  talk  about,  hour  after  hour — what  he  is  going  to  say  to  the 
Parole  Board  about  himself — because  he  did  not  have  a  flow  of  the 
necessary  English  or  understanding  of  what  they  were  even  talking 
about  at  the  Parole  Board  examination. 

In  many  instances,  he  could  not  even  read  the  papers  that  were 
handed  to  him.  So  we  would  write  out  a  very  simple  statement  point- 
ing out  the  facts  necessary  for  him  to  present  the  case  to  the  Board. 

I  would  see  that  man  stand  hour  after  hour  and  repeat  to  us  as 
though  we  were  the  examiner,  what  he  was  going  to  say  the  next 
day.  Then  he  would  walk  in  to  the  Parole  Board  examiner  and  we 
would  see  him  at  lunch  or  in  the  evening  and  when  he  walked  in,  he 
was  given  2  minutes  and  not  even  allowed  to  read  his  statement  or 
make  his  statement. 

Mr.  CoNTERS.  How  did  he  make  out? 

Mr.  HoFFA.  Denied  because  he  could  not  properly  express  himself. 

Mr.  CoNYERS.  Do  you  feel  that  it  was  the  inability  of  the  inmate 
to  tell  them  what  had  been  happening  to  him,  or  were  they  looking 
for  statements  to  be  elicited  that  did  not  come  forward? 

Mr.  HoFFA.  Congressman,  the  man  who  is  ner\'-ous,  a  man  who  is 
uneducated  and  a  man  who  is  trying  to  remember  what  he  is  trying 
to  say,  does  not  look  very  much  like  a  person  subject  to  parole. 

Mr.  CoNYERS.  Not  very  convincing. 

Mr.  HoFFA.  He  is  very  nervous,  excitable,  unconvincing  and  the 
result  is  that  he  does  not  make  the  proper  presentation. 

That  is  the  answer. 

There  has  been  no  disclosure  to  the  prisoner  of  any  of  the  facts  con- 
tained in  his  file,  which  has  been  prepared  under  the  guidance  of  the 
Department  of  Justice,  which  has  also  handled  the  prosecution  and 
trial  of  the  prisoner. 

An  alleged  gangster  was  brought  before  the  Parole  Board.  Much 
to  his  amazement,  he  was  asked  if  he  had  any  prior  conviction,  and 
he  said  no,  and  the  examiner  said,  what  about  17  years  ago  when  you 
were  charged  with  stealing  a  motorcycle  ? 

He  said  "Wait  a  minute,  I  was  in  the  Navy  as  a  gunner's  mate  and 
T  became  involved  in  a  questionable  charge  where  a  motorcycle  had 
been  stolen ;  when  I  went  before  the  military  tribunal,  I  was  released. 
How  can  that  be  charged  against  me?"  His  request  was  denied. 

It  is  my  opinion  that  any  person  applying  for  a  parole  should  have 
the  following  at  his  convenience  and  furnished  without  cost  to  the 
prisoner: 

First,  a  lawyer  to  assist  the  prisoner  in  presenting  his  application 
in  the  proper  manner  and  to  get  such  testimonials  as  may  be  neces- 
sary for  the  rehabilitation  of  the  prisoner. 
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Second,  that  said  attorney  shall  have  access  to  the  prisoner's  file  so 
that  he  will  have  the  right  to  traverse  any  of  the  facts  set  up  in  his  file 
which  could  be  factually  incorrect  and  detrimental  to  the  prisoner's 
appeal. 

Third,  that  since  the  officer  or  member  of  the  Parole  Board  who 
appears  on  behalf  of  the  Parole  Board  only  visits  the  prison  for  a 
short  period  of  time,  has  to  rely  upon  what  is  in  the  prisoner's  file 
and  what  he  is  told  by  the  parole  officer  and  other  officers  of  the  prison, 
and  then  forward  on  what  he  thinks  is  right  to  the  Parole  Board  in 
Washington,  that  a  new  system  be  devised  whereby  you  add  to  the 
parole  system  as  it  stands  today,  and  have  a  "Parole  Commission" 
for  each  prison,  having  as  members  of  the  Commission  ( 1 )  the  warden 
of  the  prison,  (2)  the  caseworker  to  whom  the  prisoner  is  assigned, 
(3)  the  medical  officers  of  the  prison,  and  one  member  chosen  by  the 
prisoners  themselves  who  has  no  vote  in  deciding  the  parole  of  a  pris- 
oner, but  to  act  as  an  adviser  to  the  Parole  Commission  concerning  the 
activities  of  the  prisoner. 

And  this  would  take  care  of  the  fellow  who  cannot  express  himself 
and  the  inmate  representing  him  would  be  able  to  articulate  his  prob- 
lem before  the  Parole  Board  and  request  a  right  for  parole. 

Mr.  Kastenmeier.  Mr.  Hoffa,  we  have  heard  in  our  hearings  that 
so-called  ombudsmen  would  be  useful  in  prison  systems.  In  fact,  a 
former  inmate,  himself,  who  was  knowledgeable  about  prison  life 
thought  it  would  be  helpful  to  the  inmates. 

Mr.  Hoffa.  I  read  that  in  your  proposal  here. 

If  this  were  done  each  prison  or  correctional  institute  would  have 
their  parole  hearings  on  an  almost  daily  schedule  and  the  prisoner 
would  be  given  a  full,  complete,  and  just  hearing,  which  would  not 
have  to  go  to  the  Parole  Board  to  have  them  decide  concerning  the 
prisoner  when  they  have  had  absolutely  no  access  to  the  prisoner 
himself. 

You  can  meet  a  lot  of  people.  If  I  met  you  once  you  could  fool  me. 
If  I  met  you  every  day  for  a  whole  year  and  I  talk  to  you  and  the  so- 
called  guard,  who  makes  a  report  of  your  activity,  a  year's  activities,  it 
is  hard  to  fool  me. 

This  committee  that  I  propose  can  tell  you  in  depth  the  history  of 
each  and  every  individual  in  that  prison.  They  can  tell  you  whether 
he  is  faking,  whether  he  is  sincere,  whether  he  can  go  out  and  do  a 
job  or  not. 

And  it  is  my  considered  opinion,  in  58.  months  in  that  prison,  that 
the  guard,  the  warden,  the  captain,  and  the  caseworker,  know  more 
about  the  prisoner  than  any  single  solitary  person  there  is  and  you 
can  hardly  fool  those  people. 

They  have  30  and  40  years  of  experience  and  they  are  aware  of  every 
trick  in  the  game,  whereas  the  examiner  can  only  accept  the  verbal 
presentation  or  his  appearance  as  the  reason  for  the  parole,  or  what 
somebody  said  about  him. 

An  attorney  should  be  assigned  to  each  prison  from  the  public 
defender's  office  to  prepare  such  writs  as  may  be  beneficial  to  the  best 
interest  of  the  prisoner  and  that  he  not  be  a  forgotten  number  after 
he  reaches  the  prison.  If  the  prisoner  desires,  he  may  retain  an  attor- 
ney of  his  choice  provided  he  personally  pays  the  attorney. 

First  offenders  of  nonviolent  criipes  should  be  placed  on  probation 
by  the  court  when  their  conviction  takes  place,  but  in  the  event  the 
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court  should  see  fit  not  to  place  the  offender  on  probation  then  the 
Parole  Commission  is  empowered  to  grant  parole  after  the  applicant 
has  been  imprisoned  one-sixth  of  his  sentence  time  and  provided  he 
has  not  committed  a  crime  while  incarcerated,  but  in  no  event  should 
he  serve  more  than  one-third  of  his  time  before  being  placed  on  parole, 
minus  the  statutory  good  time. 

The  Parole  Commission  should  also  be  empowered  to  grant  parole 
to  second  offenders  of  nonviolent  crimes  after  they  have  served  one- 
sixth  of  their  sentence  and  have  not  committed  a  crime  while  incar- 
cerated. 

Second  offenders  shall  serve  no  more  than  two-thirds  of  their  sen- 
tence, minus  the  statutory  good  time.  His  or  her  parole  hearing  shall 
then  take  place  within  30  days  after  such  application.  The  applicant 
for  parole  may  be  represented  by  an  attorney  furnished  by  the  prison 
or  an  outside  attorney  hired  and  paid  for  by  the  applicant. 

Such  hearing  shall  be  transcribed  when  the  parole  petition  is  denied. 
The  petitioner  may  then  take  an  appeal  to  the  U.S.  Parole  Board.  If 
dissatisfied  with  the  decision  of  either  the  Parole  Commission  or  the 
Parole  Board,  the  petititoner  should  have  the  right  of  review  to  one 
of  the  Federal  courts — either  the  district  court  or  court  of  appeals, 
but  not  both. 

I  read  the  statement  previously  made  before  this  committee  as  to 
what  the  above  procedure  would  cost  the  United  States.  I  wonder,  did 
anybody  ever  consider  that  60  percent  of  the  people  who  return  to 
prison  appear  back  in  the  Federal  court.  So  that  the  time  consumed 
1)V  the  court  will  be  no  different  on  a  hearing  of  revocation  of  parole 
or  the  denial  of  parole  that  it  would  be  to  try  a  second  or  third  offender 
because  he  has  been  kept  in  jail  too  long  and  he  became  an  habitual 
criminal  by  association,  which  he  was  not  when  he  entered  prison. 

Mr.  CoNYERS.  It  might  cost  them  even  less  time. 

Mr.  HoFFA.  No  question  about  it. 

Less  time  and  less  money  and  have  a  decent  person  for  society  rather 
than  one  who  is  tainted  by  association. 

At  the  hearing  before  the  Parole  Commission,  the  applicant  shall 
be  furnished  copies  of  letters,  statements,  communications  and  reports 
of  witnesses  that  shall  appear  in  opposition.  The  guilt  or  innocence  of 
the  applicant  shall  not  be  considered,  but  only  the  applicant's  ap- 
proach to  parole,  in  terms  of:  (1)  rehabilitation,  (2)  can  he  adjust  to 
the  community,  (3)  does  he  recognize  responsibility  to  his  family,  and 
(4)  does  he  respond  to  authority  and  obey  commands  ? 

In  my  experience,  talking  to  hundreds  of  people  appearing  before 
the  Parole  Board,  you  have  to  retry  your  case.  You  have  already  been 
tried,  you  are  already  sentenced  and  you  are  already  in  prison,  and  it 
seems  to  me,  if  you  "pleaded  innocent  when  you  appeared  before  the 
court,  even  though  you  were  found  guilty,  you  were  on  appeal,  you 
had  to  confess  guilt  to  get  paroled.  i    j     •  i 

If  a  parole  is  denied,  specific  reasons  must  be  given  for  such  denial 
by  the  Parole  Commission. 

If  you  would  go  into  that  prison  which  I  hone  you  will  not — but  you 
cannot  be  sure  vou  will  not  be— if  von  could  witness  the  tragic  effects  of 
denial  of  parole  on  an  individual  who  has  behaved  himself,  who  is  a 
first-time  offender,  who  had  a  nonviolent  crime  and  who  has  written  his 
wife.  I  have  been  before  the  Parole  Board.  I  have  made  my  case  and 
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everything  sounds  good.  And  then  he  gets  back  "Denial"  or  "Put 
Over."  If  you  could  see  the  individual  who  wants  to  commit  suicide  or 
see  a  person  who  becomes  physically  ill  for  being  denied  without  know- 
ing why,  then  j^ou  would  understand  the  necessity  for  the  right  of  a 
prisoner  who  is  in  prison  to  have  a-  lawyer  defend  him. 

"When  a  parolee  is  charged  with  another  crime,  the  mere  indictment 
itself  is  insufficient  to  be  considered  a  violation  of  parole.  It  is  only 
after  the  parolee  has  exhausted  all  of  his  rights  of  appeal  and  has  been 
unsuccessful  that  it  shall  then  be  considered  a  violation  of  parole,  from 
the  time  of  the  original  trial  and  finding. 

I  witnessed  individuals  return  for  parole  violation  in  Lewisburg  who 
had  been  charged  with  a  crime,  stayed  there  6  or  8  months  or  a  year 
and  finally  the  charge — the  crime  he  was  charged  with — was  dismissed 
without  a  hearing,  and  the  individual  stayed  in  jail  because  he  had  been 
charged  with  a  crime  which  was  never  proven,  but  the  mere  fact  he  was 
charged,  he  finished  his  time  in  prison. 

And  parolees  are  always  subject  to  being  picked  up,  in  the  majority. 

When  a  parolee  has  been  placed  on  parole  and  properly  adjudged 
in  violation  of  such  parole,  he  must  serve  only  such  time  as  from  the 
date  of  adjudication  of  the  case  until  the  expiration  date  of  parole.  In 
other  words,  the  parolee  does  not  lose  the  time  that  he  has  been  a  good 
citizen,  but  he  must  serve  the  time  from  his  violation  of  parole  to  the 
expiration  of  parole. 

I  want  to  give  you  an  extreme  case.  A  man  had  1  week  to  finish  his 
entire  maximum  sentence.  He  was  judged  in  violation  of  a  crime, 
brought  back  to  Lewisburg  Prison,  found  innocent  of  the  crime, 
but  they  had  taken  away  all  of  his  statutory  good  time  and  his  earned 
good  time  and  he  had  to  serve  a  sentence  for  the  maximum  time  that 
he  was  sentenced  originally  by  the  judge.  Can  you  think  what  an  in- 
dividual feels  when  that  happens  to  him  ? 

Gentlemen,  I  realize  that  my  recommendations  are  many,  and  I 
have  given  this  matter  considerable  study.  I  also  realize  that  it  is  a 
drastic  change  from  what  we  now  have  and  I  certainly  will  feel  that 
I  have  contributed  to  society  if  any  of  my  suggestions  are  accepted 
and  approved  by  your  committee.  Again,  it  is  a  distinct  honor  to  be 
before  you  and  give  you  my  ideas  and  I  am  available  for  any  ques- 
tions concerning  this  matter  that  you  may  have. 

Mr.  Kastenmeier.  The  bill  before  us  does  take  cognizance  of  that 
problem  of  receiving  no  credit  for  "street  time,"  and  does  give  full 
credit. 

Mr.  HoFFA.  I  beg  your  pardon.  Yes,  it  does.  I  am  restating  what  I 
believe  is  what  is  wrong  and  what  should  be  corrected  and  agreeing 
with  certain  parts  of  your  bill. 

Now,  I  would  like  to  send  this  book  up,  if  I  may,  to  you,  also,  as  to 
what  is  handed  the  inmate  and  you  will  note  the  check  marks  that  I 
checked  off  as  to  the  questions  I  asked  my  own  caseworker  as  to 
whether  or  not  I  had  complied  with  every  rule  in  this  book. 

Mr.  Kastenmeier.  Without  objection,  the  subcommittee  will  re- 
ceive that  document  for  the  record.  [See  Appendix  20.] 

Thank  you,  Mr.  Hoffa. 

One  of  your  recommendations  is  to  give  the  institution  a  greater 
play  in  determining  the  future  of  an  individual.  Are  you  aware  of 
cases  where  the  institution,  itself,  has  recommended  a  man  for  parole 
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but  the  Board,  for  whatever  reasons  of  its  own,  turned  liim  down.  In 
some  cases  perhaps  it  was  because  of  irrelevant  or  inaccurate  informa- 
tion. 

Mr.  HoFFA.  Let  me  give  you  a  worse  case.  A  person  went  before  the 
Parole  Board  with  a  recommendation  that  he  be  paroled  from  the  offi- 
cials of  the  prisons. 

He  was  given  1  year  set-off.  The  officials  felt  so  bad  about  it,  they 
petitioned  for  a  rehearing.  They  gave  him  a  rehearing  and  gave  him 
a  2-year  set-off.  In  other  words,  "don't  question  our  authority." 

Mr.  Kastenmeier.  One  of  the  sources  of  frustration  that  we  have 
found  most  relevant  to  inmates  in  an  institution  is  obviously  parole. 
We  have  found  this  to  be  the  case  when  this  subcommittee  visited  in- 
stitutions, whether  in  the  Federal  system  or  State  systems,  and  it  is 
largely  for  this  reason  that  we  are  presently  devoting  so  much  of  our 
time  to  parole. 

Was  it  not  your  experience  that  the  man  in  prison  is  as  concerned 
about  the  parole  system  and  the  way  it  works  and  the  equity  of  it  with 
respect  to  how  it  affects  him  as  he  is  with  any  other  element  of  prison 
life? 

Mr.  HoFFA.  There  is  not  an  individual  who  comes  into  prison  that 
does  not  contemplate  somewliere  down  the  line  that  he  will  get  paroled 
and  he  believes  that  if  he  complies  with  the  rules,  whether  it  be  the 
one-sixth  sentence  or  one-third  sentence  and  he  lives  and  works  for 
that  particular  day  and  he  strives  to  be  perfect,  he  is  a  first-time 
offender  and  not  just  an  ordinary  person  who  does  not  care  whether  he 
is  in  or  out  of  jail.  And  when  he  receives  that  denial,  he  is  demoralized 
and  it  has  a  demoralizing  effect  on  his  family. 

Mr.  Kastenmeier.  In  5'^our  case,  you  received  a  notice  of  action 
which  gave  you  no  reasons  and  it  has  the  following  words  typed  in: 
"Continue  for  an  institutional  review  hearing  by  a  Board  member 
in  March  1972.  This,  presumably,  is  a  denial  of  parole. 

I  think  you  are  perhaps  aware  that  presently  the  Board,  under 
pressure,  presumably,  has  at  least  adopted  a  test  system  whereby  they 
give  limited  information  in  terms  of  reasons  for  denial.  Obviously,  this 
would  be  important  both  in  terms  of  notifying  the  inmate  why  he 
has  not  received  parole  and  also  in  telling  him  how  he  might  gauge  his 
activity  to  meet  the  conditions  or  the  objectives  or  to  solve  the  short- 
coming indicated  by  the  Pardle  Board. 

It  is  this  sort  of  notice  that  you  think  is  important,  do  you  not? 

Mr.  HoFFA.  No ;  I  do  not  believe  it  is  adequate.  I  do  not  believe  you 
can  have  a  checklist  where  you  have  14  reasons  as  to  why  you  are  denied 
parole  and  you  just  check  off  without  explanation  as  to  why  that 
applies  to  you. 

I  do  not  believe  it  is  acceptable  for  commonsense  even,  let  alone  being 
practical. 

Mr.  Kastenmeier.  What  is  the  form  it  should  take  ? 

Mr.  HoFRA.  Details  as  to  whether  or  not  you  have  violated  the  cor- 
rectional procedures  in  the  prison.  Whether  or  not  you  have  committed 
a  crime  in  the  prison,  whether  or  not  you  were  incorrigible,  whether 
or  not  you  have  been  in  the  "hole,"  whether  or  not  you  had  a  bad 
family  relationship,  whether  you  wrote  letters — ^threatening  letters; 
101  things  if  they  apply  to  you  should  be  detailed  and  spelled  out.  Why 
did  I  do  that  or  why  did  I  do  this  ?  Then,  I  want  to  be  able  to  come  back 
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and  say,  I  have  a  caseworker,  I  have  a  quarters  officer,  and  I  have  a 
lieutenant  captain.  Let  us  bring  them  in  and  find  out  if  I  did  any  one 
of  these  things. 

Let  us  take,  for  instance,  how  are  you  going  to  tell  me  by  a  checkmark 
that  I  am  not  compatible  to  society  in  Detroit?  Tell  me  that.  I  would 
like  to  hear  that. 

Congressman  Conyers  happens  to  know  me.  I  believe  I  withstood  a 
thorough  investigation  of  my  character  and  the  acceptability  of  my- 
self in  the  city  of  Detroit  from  the  highest  to  the  lowest  officials  there. 

How  am  I  going  to  take  a  checkmark  and  see  that  I  am  incompatible 
to  society. 

How  do  I  disprove  that?  What  made  them  say  that  I  am  incom- 
patible to  society  ? 

What  brought  that  about  ? 

Mr.  Kastenmeier.  I  think  that  is  a  good  point,  but  what  does  one 
do  as  to  the  guards  who  write  bad  reports  on  inmates,  at  least  so  far 
as  the  inmate  is  concerned.  Some  of  the  inmates  live  in  fear  of  what 
their  files  will  contain  in  terms  of  reports  from  guards.  I  guess  they 
presently  do  not  know  what  is  in  these  files,  but  they  do  maintain  that 
often  they  suspect  they  get  bad  reports. 

Mr.  HoFFA.  I  have  talked  to  quarter  officers  by  the  hour ;  I  have  looked 
at  the  reports  and  the  cards  they  keep  on  each  inmate  to  determine  what 
did  they  file  concerning  that  person. 

The  only  thing  they  file  is  a  violation ;  not  what  he  did  good,  that 
he  worked  regularly,  but  that  he  had  violations.  If  he  did  not  violate, 
then  he  is  nobody.  Only  when  you  violate  are  you  somebody  that  can 
get  a  record  or  notation  on  your  chart. 

So,  I  agree  but  I  still  say,  the  captain  and  the  lieutenant  and  the 
warden  and  the  caseworker  are  better  judges  of  what  that  quarter 
officer  was  saying,  w^hether  he  was  right — and  he's  the  only  one  who 
is  going  to  write  a  bad  report  on  you — rather  than  some  stranger  who 
has  never  seen  you  in  his  life  before  and  may  never  see  you  again. 

It  is  a  problem  and  I  agree,  and  I  want  to  repeat  for  this  com- 
mittee's benefit  and  I  have  read  it  in  the  paper  100  times,  that  all 
guards  are  bad.  That  is  positively  incorrect  and  you  could  not  get  the 
inmates  to  say  it  if  you  talked  to  them. 

Eighty-five  percent  of  the  guards  in  my  experience — and  I  have 
talked  to  the  best  and  the  worst  inmates  and  they  agree — 85  percent 
of  them  have  a  job,  looking  toward  pensions,  hope  there  will  be  no 
trouble,  get  along  with  the  inmates,  and  the  15  percent  make  it  appear 
as  100-percent  bad. 

Who  are  the  15  percent  ?  Or  the  10  percent  who  deliberately  go  out 
of  their  way  to  find  minor  violations  so  they  can  write  reports  and 
come  to  the  attention  of  the  officials  for  promotion  or  better  assign- 
ments? Five  percent  who  are  sadistic — and  there  are  sadistic  guards  in 
every  prison — I  witnessed  things  in  that  prison  that  was  unbelievable. 
Uncalled  for  action  against  people  who  could  not  defend  themselves, 
who  had  no  money,  had  no  access  to  the  outside,  had  no  way  of  bring- 
ing their  discrimination  to  the  attention  of  the  public  or  the  right 
officials. 

But  you  must  depend  on  somebody  and  what  I  propose,  at  least  for 
a  trial  period,  would  be  much  better  than  what  you  have  today. 

Because  you  have  an  appeal,  if  that  happens,  to  the  larger  Pa- 
role Board  in  Washington  and  then  you  have  a  right  of  appeal  to  the 
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court  and  if  he  wrote  a  bad  report  and  you  put  him  under  oath  in  court 
and  if  it  is  not  true,  he  will  not  perjure  himself,  he  will  admit  that  he 
made  a  false  report,  but  if  you  keep  him  out  of  court,  he  will  lie  all  day. 

Mr.  Kastenmeeer.  With  deference  to  the  hour,  I  think  I  should  yield 
to  my  colleagues.  I  yield  to  the  gentleman  from  Illinois,  Mr.  Kailsback. 

Mr.  Railsback.  I  want  to  apologize  for  coming  in  late,  although  I 
have  had  a  chance  now  to  quickly  read  your  statement  and,  am  I  cor- 
rect, Mr.  Chairman,  the  written  statement  is  what  he  has  covered  so 
far? 

Mr.  Kastenmeier.  Yes. 

Mr.  Railsback.  Mr.  Hoffa,  I  would  like  to  call  your  attention  to 
page  4  of  your  statement  and  ask  you  if  you  had  a  chance  to  take  a 
look  at  another  bill  that  has  been  introduced  by  Senator  Percy  in  the 
-Senate  and  I  sponsored  it  in  the  House  and  it  deals  primarily  with 
manpower.  My  bill  was  probably  included  in  the  materials  that  were 
sent  to  you.  I  am  very  interested  in  your  proposal  on  page  4  which 
would  create  a  so-called  Parole  Commission  because  it  seems  to  recog- 
nize that  under  present  circumstances,  we  do  not  have  enough  man- 
power to  provide  any  kind  of  adequate  parole  hearing  for  a  prospective 
parolee. 

In  other  words,  you  point  out  that  right  now  the  hearings  last  about 
15  minutes  and  I  think  that  some  applicants  do  not  even  get  15 
minutes. 

Mr.  Hoffa.  That  is  an  average. 

Mr.  Railsback.  Yes. 

What  did  you  think  of  the  proposal  that  would,  in  effect,  provide  for 
more  manpower?  How  essential  is  it  that  more  manpower  is  needed 
and  are  you  wedded  to  this  particular  proposal  or  could  it  be  done  in  a 
different  way — possibly  a  two-tier  system  where  you  would  have  a  cen- 
tral board  plus  a  substantially  increased  number  of  hearing  examiners  ? 

And  give  them  more  statutory  power. 

Mr.  Hoffa.  I  am  not  wed  to  the  language  that  I  propose  but  I  am 
to  the  idea.  Because  I  do  not  believe  that  an  examiner  can  come  in, 
spend  a  day,  if  he  wants,  with  an  inmate,  and  only  use  the  files  which 
an  inmate  cannot  rebut,  and  come  up  with  a  proper  conclusion. 

He  does  not  know  the  inmate.  He  does  not  know  the  facts  of  that 
person.  He  is  primarily  interested,  unfortunately,  in  why  did  you 
commit  the  crime,  and  are  you  guilty  ?  I  cannot  get  through  my  mind 
why  I  have  to  be  retried  in  front  of  a  Parole  Board  examiner,  for  a 
case  that  already  took  13  weeks  to  present  before  a  Federal  judge. 

Why  am  I  in  here?  I  have  a  sentence  of,  say,  5  years,  as  I  had  in 
Chicago.  Now  that  5  years  gave  me  a  right  under  the  (a)  (2)  sentence 
to  have  an  immediate  hearing.  I  did  not  get  that  hearing  but  if  I  had 
got  the  hearing  which  ultimately  I  did  get  after  the  second  hearing, 
I  could  not  have  told  them  any  more  than  I  told  the  court.  I  testified. 
I  was  a  witness  in  my  own  trial.  If  the  examiner  wanted  to  know  that, 
why  did  he  not  read  it  before  I  came  before  him?  What  doeiS  that 
have  to  do  with  my  getting  paroled  ? 

The  primary  purpose  of  parole  the  way  I  understand  it  and  in 
every  document  that  has  been  produced  concerning  parole  available 
in  prison,  I  made  it  my  business  to  read  word  for  word.  The  criteria — 
have  you  a  job,  have  you  behaved  in  the  institution  and  above  all,  are 
3'ou  compatible  to  society  ? 
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These  people  will  know  whether  or  not  you  are  faking,  or  you  are 
legitimately  eligible  for  parole. 

Mr.  Railsback.  I  happen  to  agree  with  that.  That  is  not  exactly 
what  I  was  trying  to  get  at  but  I  do  agree,  I  think  our  chairman's  bill 
has  many,  many  laudable  features. 

One  tiling  that  concerns  me  is  where  he  lists  under  section  4206 
the  different  factors  to  be  considered  for  parole  which  include  things 
that  happened  in  the  past,  which  the  inmate  has  no  control  over  now, 
like  relationship  to  the  family  and  so  forth.  In  other  words,  I  am 
not  sure  but  that  could  be  used  as  maybe  a  bludgeon  to  hold  over 
someone's  head  who  thinks  he  has  performed  very  well  after  his 
incarceration. 

Let  me  just- 


Mr.  HoFFA.  Excuse  me.  I  want  to  agree  with  you  that  nothing  that 
happened  to  this  man  prior  to  coming  to  prison  should  be  determined 
as  to  whether  or  not  he  gets  a  parole,  particularly  if  he  is  a  first 
offender.  He  may  have  family  problems.  He  may  have  problems  of 
holding  down  a  job.  But  that'^is  all  taken  into  consideration  when  he 
received  his  sentence. 

Mr.  Railsback.  Right. 

Mr.  HoFFA.  Now,  you  ser\^e  your  sentence  and  you  get  a  parole,  you 
may  have  no  desire  to  return  to  prison,  and  you  go  back  with  your 
family  or  you  maintain  a  steady  employment  and  until  it  is  proven, 
how  are  you  going  to  say  that  an  inmate  did  not  rehabilitate  him- 
self until  he  has  been  given  a  chance  to  prove  himself. 

Mr.  Railsback.  We  visited  the  California  system  where  they  have 
counselors.  These  counselors  are  supposed  to  meet  and  advise  the  in- 
mates. The  inmates  complained  that  they  would  meet  a  so-called  coun- 
selor maybe  once  before  they  would  go  before  the  board  and  did  not 
even  know  his  name. 

Does  the  Federal  system  provide  counselors  to  advise  and  assist  in- 
mates that  are  scheduled  to  go  before  the  Board  ? 

Mr.  HoFFA.  The  average  caseworker  in  Lewisburg  has  a  case  burden 
of  over  300  people.  He  is  assigned  on  several  committees  which  occupies 
a  good  part  of  his  time. 

While  visiting  the  different  institutions  across  the  country  I  ob- 
served very  closely  how  caseworkers  operate  and  if  they  were  free  to 
testify,  they  would  tell  us  that  they  are  unable  to  see  one-tenth  of  1 
percent  of  the  people  assigned  to  them. 

Mr.  Railsback.  That  is  all.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  irom  Pennsylvania,  Mr.  Blester. 

Mr.  BiESTER.  Thank  you,  sir. 

Mr.  Hoff a,  I  think  that  we  may  have  a  different  set  of  circumstances 
with  respect  to  second  and  third  offenders  than  we  do  with  the  first. 

Mr.  HoFFA.  I  do  not  quarrel  with  that  and  I  agree  with  that. 

Mr.  BiESTER.  I  was  impressed  by  your  description  of  the  informal 
grouping  that  was  put  together  offering  predictability  on  parolees  as 
they  went  on. 

I  gather  from  your  testimony  that  you  were  pretty  accurate  in  pre- 
dicting how  they  were  going  to  behave  themselves  outside. 

Mr.  HoFFA.  Quite  accurate. 
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Mr.  BiESTER.  Do  you  think  the  Parole  Commission  which  you  have 
suggested  in  your  testimony  would  have  the  same  capacity  of  predict- 
ability as  your  group  ? 

Mr.  HoFFA.  They  would  not,  because  we  were  associated  with  them 
24  hours  a  day,  we  know  what  they  were  talking  about  in  their  quarters. 

We  know  who  they  are  associating  with  and  we  pretty  well  know 
what  they  are  going  to  do  when  they  get  out  because  there  are  not  many 
secrets  in  prison. 

Mr.  BiESTER.  But  one  of  the  members  would  ? 

Mr.  HoFFA.  You  have  the  Parole  Commission  members,  the  case- 
worker and  the  others,  if  you  let  the  caseworker  do  his  job  full  time, 
they  would  know  the  inmate  just  as  well  as  we  know  him. 

Mr.  BiESTER.  I  think  that  is  correct,  but  following  the  colloquy  that 
you  and  Mr.  Railsback  had,  if  the  caseworkers  had  a  workload  that 
they  could  readily  carry,  they  would  have  the  same  degree  of  predict- 
ability that  your  group  had. 

Mr.  HoFFA.  You  cannot  fool  everybody.  If  you  have  repeated  meet- 
ings with  a  person  you  pretty  well  know  whether  he  is  faking  or 
sincere. 

Mr.  BiESTER.  How  would  the  Commission  exercise — or  how  would 
a  good  caseworker  who  was  able  to  carry  this  load  exercise — this  pre- 
dictability? In  other  words,  let  us  take  a  second  offender  or  third 
offender  and  he  has  been  very  decent  in  prison,  obeyed  all  of  the  rules 
and  complied  with  all  the  regulations  and  compiled  a  good  record. 

How  would  this  predictability  affect  the  decision  the  Parole  Board 
might  make? 

Mr.  HoFFA.  There  is  a  saying  in  prison — "I  am  too  old  to  do  more 
time."  Do  you  know  when  that  starts?  Age  40.  I  have  talked  to  re- 
peaters when  they  came  back  twice,  second,  or  third  time  and  asked, 
"What  are  you  doing  here?" 

Here  is  what  he  would  say :  "I  can't  do  it  again.  Xow  I  am  40,  I  have 
to  start  over  and  be  legitimate."  The  caseworker  knows  that  type  of 
an  individual.  He  has  met  him  100  times.  He  cannot  "con"  him.  The 
captain  and  the  warden  particularly,  and  the  lieutenant,  are  aware 
through  the  quarters  officers  of  who  you  are  and  what  you  are  doing 
and  pretty  well  what  you  are  talking  about  because  98  percent  of  the 
people  in  there  like  to  carry  stories  to  curry  favor  so  when  they  want 
to  find  something  out,  they  send  out  the  word  and  it  comes  trickling 
back.  Not  always  accurately  but  quite  accurate. 

Mr.  BiESTER.  That  is  fine. 

The  last  observation  I  wish  to  make  is  with  respect  to  agreeing  with 
you  about  prison  guards.  I  think  the  great  majority  of  the  correction 
personnel,  especially  the  prison  guards,  are  tarred  by  a  brush  that  is 
wielded  by  a  very  tiny  minority  but  the  public  has  the  impression 
from  stories  they  have  read  that  all  of  the  guards  in  all  of  the  prisons 
are  simply  vicious  people  who  are  trying  to  exercise  some  kind  of 
extraordinary  power  over  other  human  beings.  I  think  your  statement 
on  behalf  of  the  guards  was  very  appropriate. 

Mr.  HoFFA.  I  would  say  that  if  you  were  a  young  man  and  someone 
told  you  to  take  a  job  in  Lewisburg  and  stay  behind  that  wall  8  hours 
a  day,  day  and  night  shift  for  30  years,  you  would  be  rather  hesitant 
to  take  that  job,  so  you  do  not  get  people  who  have  an  overambition 
to  fight  life  as  life  is,  but  to  become  complacent  with  a  prospective 
eventuality  of  a  pension. 
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Mr.  BiESTER.  Thank  you  very  much,  Mr.  Hoffa. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Fish. 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 

Mr.  Hoffa,  I  certainly  wish  to  join  my  colleagues  in  commendmg 
you  for  your  contribution  to  our  hearings  on  the  corrections  process. 

I  particularly  appreciate  your  comments  that  prior  conviction  is 
not  relevant  to  a  subsequent  parole  hearing  nor  should  mere  indict- 
ment for  another  crime  be  considered  a  per  se  violation  of  parole. 

I  gather  from  what  you  say  that  you  would  favor  probation  as 
against  the  incarceration  of  first-time  offenders  of  nonviolent  crimes, 
is  that  correct  ? 

Mr.  Hoffa.  Congressman,  it  would  break  the  heart  of  the  hardest- 
hearted  man  up  there,  it  would  break  your  heart  to  see  these  kids  come 
into  prison  for  a  stolen  automobile  or  who  wrote  a  bad  check  or  a  minor 
crime,  to  be  dehumanized  the  way  they  are  from  everything  they  were 
accustomed  to,  to  where  they  finally  turn  in  desperation  to  associa- 
tions that  lead  them  to  worse  crimes,  and  so  putting  a  man  in  jail  is  not 
going  to  solve  the  problem.  Under  supervision  you  can  give  him  the 
same  regulation  that  you  could  behind  the  wall.  What  are  the  regula- 
tions? Who  do  you  associate  with?  Do  you  have  a  job?  Have  you  a 
home  ?  Are  you  getting  additional  schooling  if  you  need  it  ?  Are  you 
capable  of  accepting  recommendations  ? 

That  is  all  you  do  in  prison.  Why  can't  you  do  it  outside  just  as  well 
with  proper  counseling  and  sufficient  personnel  ? 

Mr.  Fish.  I  am  very  impressed  with  the  caliber  of  parole  and  proba- 
tionary officers  in  the  Federal  system  but  I  understand  there  are  only 
640  nationwide  and  45,000  individuals  on  parole  and  probation  and 
the  individual  casework  gets  well  over  200  in  some  areas  when  it 
should  be  as  low  as  35. 

The  suggestion  has  been  made  to  vastly  increase  the  number  of 
parole  and  probationary  officers. 

Mr.  Hoffa.  California  did.  Mr.  Railsback  talked  about  California. 
They  did  exactly  what  you  talked  about.  They  increased  the  budget  for 
counseling  services,  probationer  services  rather  than  prisons. 

Mr.  Fish.  Your  suggestion  for  a  Parole  Commission  composed  of 
personnel  within  the  prison  I  think  in  fact  underscores  the  frustration 
we  all  feel  over  the  perfunctory,  impersonal  hearing  as  it  is  conducted 
today.  Could  I  ask  you  about  the  makeup  of  your  Commission. 

In  the  case  of  a  caseworker,  is  the  caseworker  also  a  correctional 
officer,  or  is  he  separated  from  the  custodial  functions  ? 

Mr.  Hoffa.  He  is  separated  until  a  riot  or  trouble  appears  and  then 
he  takes  a  club  and  hits  you  in  the  head  the  same  as  anyone  else. 

Mr.  Fish.  He  could  also,  being  a  human  being,  put  something  in  the 
record  or  testify  adversely  ? 

Mr.  Hoffa.  I  do  not  think  so.  I  have  talked  to  them  in  Lewisburg.  I 
cannot  talk  about  any  other  prison.  I  do  not  like  to  talk  of  what  I  do 
not  know  about. 

I  talked  to  these  people  formally  and  informally  and  I  do  not 
think  you  have  anybody  there  who  would  deliberately  go  out  of  their 
way  to  put  something  in  the  record  detrimental  to  an  inmate  unless 
that  inmate  created  the  problem. 

I  do  not  believe  that.  I  do  not  believe  it.  I  did  not  find  one  of  them 
there.  I  have  heard  a  lot  of  inmates  say  it  but  we  checked  into  it  our- 
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selves  and  we  found  out  through  our  own  information  actually  what 
happened  that  brought  about  the  complaint. 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  The  gentleman  from  Michigan,  Mr.  Conyers. 

Mr.  CoNTERS.  Thank  you  very  much. 

You  spoke,  Mr.  Hoffa,  about  the  necessity  for  improving  prisons 
even  while  you  were  in  there.  You  continue  to  do  it  since  you  have  been 
out,  and  I  hope  you  have  brought  about  ways  in  which,  even  beyond 
this  subcommittee's  actions,  you  can  develop  public  understanding 
about  the  very  large  problems  that  we  are  wrestling  with  here. 
Throughout  the  legislative  process  and  throughout  the  system  of  jus- 
tice in  this  country,  most  people  forget  about  what  happens  after  some- 
body has  been  given  a  sentence  to  a  person. 

Now,  what  I  am  concerned  about  is  the  fact  that  you  may  not  be 
before  this  subcommittee  again,  and  so  I  would  like  to  ask  you  now  to 
tell  us  some  of  the  kinds  of  things  that  made  the  prisons  incompatible 
with  rehabilitation. 

For  example,  you  have  indicated  that  there  were  things  that  went 
on  in  prisons  that  would  make  people  weep,  to  young  people,  for  exam- 
ple, who  had  no  idea  of  what  they  were  running  into.  You  have  told  us 
about  homosexual  gang  rapes  and  other  kinds  of  activities  that  are 
unquestionably  harmful  to  anybody  rehabilitating  himself. 

Can  we  get  those  statements  on  the  record  now,  at  this  point,  please  ? 

Mr.  HoFFA.  I  recently  read  an  article  in  Newsweek  where  Warden 
Alldredge  stated  that  I  was  incorrect  in  some  of  my  statements  and 
correct  in  some. 

And  he  said,  "While  it  is  true  there  are  some  rapes,  there  are  not  as 
many  as  Hoffa  says." 

Well,  assuming  there  are  not  100  rapes,  there  is  only  five,  you  de- 
stroyed five  people  and  you  create  an  atmosphere  in  the  prison  of  ten- 
sion that  creates  riots. 

You  talk  about  what  is  wrong  with  the  prison.  I  am  going  to  testify, 
I  hope,  before  the  Senate  on  that  and  I  will  briefly  outline  here. 

Take,  for  instance,  the  overcrowding.  Lewisburg  was  built  in  1932 ; 
950  people  maximum.  Today  1,600.  Take  your  own  home,  any  one  of 
you  Congressmen,  your  own  apartment  in  Washington,  move  in  two 
more  families  and  see  if  you  can  live  there. 

In  addition  to  that,  when  somebody  tells  you  that  prison  hospital 
conditions  are  acceptable  to  society,  do  not  believe  it.  The  greatest  fear 
a  prisoner  has  is  becoming  sick  because  after  you  get  sick,  after  4 
o'clock  up  until  the  following  morning  at  7  o'clock,  forget  about  it, 
there  is  nobody  there  to  take  care  of  you. 

If  you  get  seriously  sick  until  you  are  almost  dead,  they  will  ship 
you  off  to  Springfield  so  that  your  death  will  not  be  charged  against 
them.  They  will  not  let  you  bring  in  your  outside  doctor,  even  if  you 
could  afford  it. 

I  saw  a  75-year-old  man  lose  his  leg  simply  because  of  improper 
activities  of  those  who  serve  in  the  prison.  You  talk  about  dentistry. 
Now  do  you  think  that  people  like  to  have  their  front  teeth  pulled  out 
and  walk  around  for  a  year  with  no  teeth  and  have  other  people  make 
remarks  about  them  ? 

Do  you  think  that  does  not  bother  his  character  and  create  turmoil  ? 

Yet  it  happens.  It  happens  every  day.  A  prisoner  comes  in  and  he 
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waits  a  year  to  get  false  teeth,  yet  they  have  a  laboratory  that  can  turn 
teeth  out  any  day  they  want  to. 

Food  conies  in  the  back  at  the  receiving  dock  as  well  as  at  any 
institution  outside  but  the  food  that  is  served  in  the  prison  woiild  not 
have  any  customere  on  the  outside.  How  can  anybody  explain  that 
you  have  a  $32,000 — I  believe  that  is  his  wage — head  steward  and  some 
$10,000  or  $12,000  other  stewards  that  cannot  prepare  food  for  1,600 
people  with  a  modern-type  kitchen  ? 

There  is  not  a  cafeteria  in  Washington  that  can  operate  in  Wash- 
ington with  such  a  salary  arrangement.  That  creates  problems. 

Walk  down  the  hallway  and  what  do  you  find  on  the  desk?  Soda 
mints,  all  you  want,  and  aspirin.  Why  are  the  soda  mints  there?  They 
know  the  food  is  going  to  create  problems  with  your  stomach,  so  they 
give  you  soda  mints  to  soothe  your  stomach  and  heartburn. 

Boxes,  if  you  want  them. 

I  talked  and  argued  all  of  the  time  I  was  in  prison  with  the  warden, 
lieutenant,  the  captain,  and  the  stewards  about  the  food.  Their  answer 
was  that  this  is  not  Waldorf-Astoria  food. 

I  said  nobody  expects  Waldorf-Astoria  food  but  we  expect  to  be 
treated  like  hiunan  beings  and  you  eat  the  food  if  you  think  it  is 
good. 

They  have  the  officers'  messhall.  Less  than  20  percent  of  the  officers 
eat  there.  They  bring  their  own  food  because  they  know  what  is  being 
served  in  there — and  that  is  better  than  what  the  inm.ates  get. 

Mr.  CoNYERS.  They  are  not  getting  the  same  food  the  inmates  get  ? 

Mr.  HoFFA.  They  say  they  are  but  I  have  been  in  there  and  it  is  not 
so. 

Let  us  talk  about  commissaries.  A  person  going  to  the  commissary 
to  supplement  the  normal  diet  in  the  cafeteria  finds  he  can  buy  candy, 
pretzels  and  things  fit  for  kids,  not  for  adults.  But  he  cannot  get  any 
meat  or  cheese  or  anything  of  any  substance  that  could  supplement  the 
bad  diet  served  at  the  cafeteria. 

Mr.  CoNYERS.  Does  the  prisoners'  committee  ever  try  to  negotiate 
some  realistic  diet  items  ? 

Mr.  HoFFA.  Hundreds  of  times.  The  committee  made  a  recommenda- 
tion and  oral  presentation.  When  it  got  up  to  the  warden,  he  vetoed 
it  and  that  was  all  there  was  to  that.  His  reason  for  denial  was,  "We 
do  not  have  the  space  and  the  help  to  do  it."  That  is  their  answer. 

Let  us  talk  about  the  questions  that  create  real  problems  in  young 
people — particularly  clothing.  I  notice  every  one  of  you  is  dressed 
quite  well.  You  go*  into  prison  and  they  will  strip  oiff  all  of  those 
clothes  you  wear  and  give  you  a  pair  of  used  clothes  that  you  would 
not  give  to  the  Salvation  Army  while  you  are  in  quarantine.  "When 
you  come  down  out  of  quarantine,  they  will  give  you  either  used 
clothes,  or  what  they  have  in  stock — if  you  are  5  foot  tall  or  6  foot  tall 
and  have  a  30-inch  waist,  you  in  fact  get  the  same  pants  and  they  will 
chop  them  off  at  the  bottom.  You  will  get  loss  of  time  or  put  in  the  hole 
if  you  have  them  altered. 

Mr.  CoNTERS.  Why  should  they  discourage  anyone  trying  to  im- 
prove his  appearance  ? 

Mr.  HoFFA.  They  do  not  want  you  to  feel  comfortable.  You  must 
accept  what  they  give  you.  I  hope  this  committee  will  believe  me — 
that  prison  does  not  want  you  to  feel  comfortable.  The  prison  does 
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not  want  you  to  be  able  to  be  an  individual.  They  want  you  as  a  num- 
ber and  an  acceptance  of  what  they  believe  is  good  for  you,  not  what 
is  ffood  for  you. 

Now,  let  us  take  the  question  of  laundry.  They  have  as  modern 
a  laundry  as  there  is  in  the  United  States  and  njore  help.  I  dealt  with 
laundries  all  of  my  life  and  know  something  about  them. 

The  laundry  in  there  turns  out  clothes  that  you  would  not  put  on. 
Wrinkled,  torn,  take  it  or  leave  it. 

If  you  talk  about  it,  you  go  in  the  hole  and  lose  good  time  because 
it  means  an  argument. 

Let  us  talk  about  the  hair.  There  is  a  fad  with  haircuts.  I  do  not 
subscribe  to  it,  but  that  is  their  business,  not  mine.  You  take  a  person 
into  jail  and  give  him  a  uniform  haircut,  and  that  may  completely 
set  him  beside  himself  while  getting  used  to  it.  It  creates  tension,  tur- 
moil, and  causes  trouble.  When  some  of  the  barbers  try  to  give  you  a 
haircut  that  fits  your  head,  they  are  told,  "Stock  standard  haircut — 
don't  fool  around."  Every  3  weeks  you  get  a  haircut,  whether  you 
want  it  or  not  or  need  it.  You  get  it  anyway. 

Now  recreation.  When  you  are  locked  in  a  7i/^  by  10  cell,  with  no 
outside  activity,  and  you  go  up  to  gym,  lifting  weights,  and  then  un- 
less you  can  play  basketball,  you  will  find  a  100-foot-long  balcony 
which  was  used  to  watch  basketball  games  but  is  now  a  recreational 
facility  that  is  probably  15  feet  wide'with  150  or  200  people  crowded 
together  lifting  weights,  burning  up  energy  that  they  could  not  burn 
up  otherwise,  trying  to  be  able  to  work  with  equipment  that  is  obsolete. 

I  offered  to  buy  for  the  institution  all  new  equipment.  I  said  to  the 
warden,  "If  you  are  broke,  I  will  buy  it."  His  answer  was,  "We  do  not 
accept  gifts  from  inmates." 

And  the  result  was  that  you  have  broken-down  equipment.  People 
getting  hurt  up  there  because  of  the  type  of  equipment  and  you  have 
more  tension  built  up  than  what  you  were  going  to  release  in  the  first 
place. 

There  is  a  recreation  area  where  1,600  people  walk  around  a  sixth  of 
a  mile  track  if  you  want  to  walk.  Most  people  do  to  burn  up  energy. 
You  have  two  baseball  diamonds,  hardball  and  Softball.  You  have  two 
tennis  courts,  one  miniature  golf  course  where  maybe  15  people  can 
burn  up  energy. 

You  have  a  14-acre  field,  14  benches  to  sit  on.  I  do  not  know  what  is  so 
difficult  about  getting  the  benches.  I  talked  to  the  warden  and  the 
captain.  I  said,  "What's  so  difficult  about  building  benches  sufficient 
for  people  to  sit  down?" 

They  said  "They  have  the  ground,  they  can  sit  on  it."  You  have  to  go 
to  bed  with  the  same  clothes  that  you  sat  on  the  ground  with. 

How  do  you  think  that  makes  a  person  feel  ?  This  is  what  builds  the 
tension  in  prison  and  could  create  riots  for  no  reason. 

Mr.  CoNYERS.  What  about  the  payment  of  at  least  a  minimum  wage 
for  those  working  in  the  prison,  so  they  a;t  least  can  buy  food  in  the 
commissary?  Isn't  that  what  they  ought  to  be  getting? 

Mr.  HoFFA.  I  was  in  there  when  there  was  a  strike  in  industry.  That 
was  100  percent  more  justified  than  any  strike  on  the  outside.  Men  get 
17  cents  an  hour.  At  that  time  I  think  they  got  14 ;  17  cents  an  hour  and 
32  cents  for  the  top  skilled  people.  Working  in  a  factory  that  should 


483 

be  destroyed.  I  listened  and  I  read  statements  of  the  experts  who  say, 
"We  teach  people  how  to  work." 

What  pure  nonsense  that  is.  There  is  not  a  private  enterprise  in 
America  that  would  have  that  equipment  in  their  shops.  Fifteen  years 
ago,  let  alone  today. 

No  safety  equipment  on  it.  I  see  people  lose  their  hands  and  their 
feet  because  of  unsafe  equipment  that  they  are  forced  to  use. 

They  put  inexperienced  people  on  the  job,  no  private  industry  would 
do  it.  There  is  no  break-in  period  except  on-the-job  practice. 

The  end  result  is  450  people  working  there  out  of  sheer  necessity 
hping  tliey  will  get  more  good  time  to  get  them  paroled,  con- 
stantly in  turmoil  because  of  the  civilian  population  pushing  for  pro- 
duction just  like  they  do  in  private  enterprise. 

Mr.  CoNYERs.  Do  you  feel,  Mr.  Hoffa,  that  this  is  as  good  a  way  to 
get  into  the  question  of  prison  reform  as  any,  that  is,  to  begin  with  the 
reexamination  of  the  parole  system  that  exists  and  try  to  focus  on  it 
because  of  its  importance  to  prisons  ? 

Mr.  Hoffa.  Parole  is  the  avenue  to  the  street.  Parole  is  the  predomi- 
nant thought  in  every  person's  mind  who  goes  to  prison. 

Parole  ultimately  prevents  a  man  from  having  to  serve  his  full  sen- 
tence in  jail,  so  you  cannot  diminish  the  desire  of  individuals  for  a 
parole  or  the  anxiety  brought  prior  to  a  parole  hearing  and  the  despair 
when  he  comes  out  of  the  Parole  Board  or  is  turned  down  the  way 
people  are  turned  down. 

You  are  on  the  right  track  to  alleviaite  tension,  to  alleviate  aggrava- 
tion nnd  alleviate  liate.  and  it  is  hate,  believe  me.  The  people  in  that 
prison  hate  the  words  "Parole  Board"  unbelievably  because  of  the  end 
result  of  the  Parole  Board,  either  by  not  granting  parole  or  bringing 
them  back  for  very  minor  infractions.  For  instance,  and  I  leave  this  to 
you  gentlemen  to  decide — what  does  the  word  "association"  mean? 
Yet  repeatedly  I  see  people  come  back  in  prison  who  allegedly  asso- 
ciated with  somebody.  If  I  live  in  your  neig^hborhood  for  30  years  and 
I  come  out  of  prison  and  the  neighbor  had  a  prison  record  and  I  say 
"hello"  to  him,  is  that  association,  or  if  I  talk  to  him  on  a  phone?  I  am 
not  planning  any  robbery  and  yet  they  are  returned  to  prison  by  the 
mere  fact  that  they  talked  to  him  or  were  seen  walking  beside  him,  or  in 
the  same  restaurant  with  him. 

So  you  are  right,  this  is  a  key  factor  to  imprisonment  in  the  United 
States. 

Mr.  CoNYERS.  There  are  a  number  of  other  questions  that  I  could  ask 
you  but  I  am  going  to  stop  here  and  thank  you  very  much  for  what 
you  have  been  doing.  Your  concern  in  that  area  is  known  far  beyond 
Detroit  and  Michigan  and  we  are  hoping  that  through  the  energies  and 
dedication  of  those  like  you,  Mr.  Hoffa,  we  will  begin  to  turn  a  public 
consciousness  toward  the  subject  which  is,  as  you  recognize,  impera- 
tive if  the  Congress  is  going  to  move  positively. 

Thank  you  very  much. 

Mr.  Hoffa.  I  may  say,  Congressman,  that  I  have  received  hundreds 
of  invitations  to  speak  to  civic  groups,  business  groups,  universities, 
colleges  and  I  have  accepted  some  20  of  them  which  deal  with  meetings, 
for  instance,  in  December  in  Minneapolis  with  the  Judicial  Conference, 
a  meeting  with  lawyers  in  Pennsylvania,  a  meeting  with  lawyers  in 
jMissouri,  speaking  at  the  Women's  Economic  League  in  Detroit,  who 
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are  all  influential  people  and  I  intend  to  devote  as  much  time  as  I 
possibly  can  to  avoid  what  I  saw  happen  in  that  prison — the  destruc- 
tion of  human  beings.  Unless  you  have  a  strong  mentality,  it  is  hard 
to  withstand  it. 

Mr.  Kastenmeeer.  On  behalf  of  the  subcommittee,  I  think  Con- 
gressman Conyers  expressed  our  point  of  view.  We  are  very  apprecia- 
tive of  your  appearance  and  your  testimony  has  been  very  helpful. 

Mr.  HoFFA.  Thank  you,  sir. 

Mr.  Kastenmeier.  Accordingly,  the  subcommittee  has  terminated 
its  hearings  today  and  we  will  reconvene  on  Thursday  morning  at 
10  o'clock  in  room  2226. 

Until  that  time  the  subcommittee  stands  adjourned. 

(Whereupon,  at  12:40  p.m..  the  hearing  was  adjourned  to  reconvene 
at  10  a.m.,  Thursday,  April  20,  1972.) 


FEDERAL  AND  STATE  PAROLE  SYSTEMS 


THUBSDAY,  APRIL  20,    1972 

House  of  Eepresentatives, 

Subcommittee  No.  3  or  the 
Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met  at  11 :55  a.m.,  pursuant  to  recess,  in  room  2261 
Rayburn  Building,  Hon.  Robert  W.  Kastenmeier,  chairman,  presiding. 

Present :  Representatives  Kastenmeier  and  Biester. 

Also  present:  Howard  Eglit,  corrections  counsel,  and  Thomas 
Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order. 

I  would  like  to  express  my  apologies  to  the  witness  and  the  members 
who  were  inconvenienced  by  the  cancellation  and  deferral  of  the  sub- 
committee hearings  with  respect  to  parole.  The  Democratic  Caucus 
has  been  concerned  for  the  past  two  mornings,  including  this  morning, 
with  the  matter  of  a  policy  position  with  respect  to  the  war  in  South- 
east Asia.  This  has  required  the  attendance  of  Democratic  members 
and  the  leadership  had  ordered  either  cancellation  or  deferral  of 
committee  hearings. 

I  am  most  pleased  this  morning  to  welcome  Mr.  Ralph  C>  Collins, 
who,  incidentally,  is  from  my  home  State  of  Wisconsin.  Mr.  Collins 
is  president  of  the  Association  of  Paroling  Authorities  and  is  a  member 
of  the  Wisconsin  Parole  Board. 

Mr.  Collins,  you  are  most  welcome. 

TESTIMONY  OF  RALPH  C.  COLLINS,  MEMBER,  WISCONSIN  PAROLE 

BOARD 

Mr.  Collins.  Thank  you,  Mr.  Chairman,  and  honorable  members.  I 
am  indeed  honored  to  have  been  invited  to  appear  before  Subcommit- 
tee 3  of  the  House  Committee  on  the  Judiciary.  I  think  the  proposed 
legislation  under  study  is  of  tremendous  importance  to  every  citizen 
of  this  Nation. 

In  the  beginning,  I  think  it  is  important  that  I  make  clear  that  I 
am  not  necessarily  representing  the  viewpoint  of  my  employing 
agency  in  Wisconsin  nor  of  the  Association  of  Paroling  Authorities. 
The  purpose  of  the  Association  as  stated  in  our  constitution  is  "to  ex- 
tend, develop  and  promote  parole  work  and  programs  throughout  the 
States,  Canada,  and  the  territories  and  other  jurisdictions  represented 
in  its  membership  by  increasing  public  interest  and  support  through 
conferences  and  cooperative  programs ;  to  promote  high  standards ;  to 
help  secure  effective  and  intelligent  legislation  for  this  field."  No  posi- 
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tion  has  been  taken  on  the  pending  legislation  before  you  by  our  Asso- 
ciation. Some  of  the  things  that  I  say  today  may  not  be  acceptable  to  all 
of  our  membership. 

There  are  many  "24-hour"  experts  on  corrections  around  today. 
Their  expertise  is  based  on  a  quick  visit  to  a  correctional  institution  or 
a  conversation  with  a  small  number  of  inmates.  I  took  my  academic 
training  in  corrections  and  although  my  career  spans  24  years,  I  do  not 
consider  myself  a  "24-year"  expert.  Every  day  I  search  for  answers  and 
I  expect  to  be  searching  the  rest  of  my  life. 

I  am  not  a  correctional  administrator.  For  about  6  years  I  was  a 
probation-parole  agent,  for  about  7  years  a  member  of  Wisconsin's 
Division  of  Corrections  administrative  staff  under  Sanger  B.  Powers, 
and  for  about  11  years  a  parole  board  member.  My  entire  career  has 
been  under  a  civil  service  merit  system.  I  have  been  privileged  to  work 
under  competent  leadership  in  one  of  the  best  correctional  systems  in 
the  Nation,  free  of  partisan  politics. 

I  have  been  informed  that,  in  addition  to  whatever  views  I  have  on 
titles  I  and  II  of  H.R.  13118,  my  views  on  title  III  of  this  bill  would 
be  particularly  welcome.  Rather  than  attempt  a  philosophical  dis- 
course on  the  bill,  I  shall  present  my  views  on  those  aspects  which  con- 
cern me  on  a  page  and  line  basis. 

(1)  Section  4201(c)  lines  9-13,  page  3:  Persons  in  some  States  do 
not  register  by  party — for  example,  Wisconsin. 

(2)  Section  4201(c)  lines  14-23,  page  3,  and  lines  1-8,  page  4. 

I  think  it  is  essential  to  bring  together  various  disciplines  in  making 
a  parole  decision  and  this  is  best  done  by  reports  from  them  on  each 
parole  applicant.  The  Board,  as  provided  by  the  bill,  could  not  bring 
together  all  the  listed  categories  of  qualifications  on  a  single  decision. 
Time  would  not  permit  the  involvement  of  ail  of  them  at  once. 

I  have  long  felt  that  a  parole  decision  should  be  made  by  two, 
preferably  three,  persons  experienced  in  corrections  who  study  the 
case  and  interview  the  parole  applicant.  I  do  not  think  it  is  very 
scientific  to  make  a  decision. based  on  someone  else's  interview.  The 
decision  ought  to  be  made  at  the  time  of  the  parole  hearing,  the 
applicant  should  be  told  immediately  what  the  decision  is  and  also 
should  be  told  why  the  particular  decision  had  to  be  made.  A  pa- 
role applicant  has  a  right  to  know  what  he  must  do  to  make  himself 
parolable.  It  is  my  feeling  that,  if  a  parole  board  member  cannot 
face  the  applicant,  tell  him  the  decision,  and  interpret  it  to  him,  he 
should  not  be  on  a  parole  board. 

Although  there  are  many  capable  and  dedicated  parole  board 
members  with  different  backgrounds,  I  think  that  persons  who  have 
established  careers  in  correctional  work  of  a  progressively  responsible 
nature  prdbably  make  the  best  members.  All  members  of  the  Wis- 
consin Parole  Board  have  had  extensive  experience  as  parole  agents, 
followed  by  more  responsible  correctional  experience.  I  am  convinced 
that  my  own  experience  in  working  on  a  person-to-person  basis  with 
offenders  provided  me  with  knowledge  and  insights  I  could  have  at- 
tained in  no  other  way. 

As  to  the  use  of  ex-offenders — lines  15-17,  page  3 — it  is  my  opinion 
that  these  persons  can  provide  invaluable  input  with  respect  to  prob- 
lems of  incarcerated  offenders,  but  I  have  doubts  about  the  contribu- 
tion that  they  might  make  with  respect  to  a  parole  decision.  However, 
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let  me  hasten  to  add  that  a  person  otherwise  qualified  as  a  parole  board 
member  should  not  be  excluded  because  of  a  criminal  sentence  that  has 
been  satisfied. 

About  2  weeks  ago  when  I  participated  in  a  training  institute  of 
the  American  Bar  Association's  National  Parole  Aide  program  in 
Colorado,  I  asked  several  ex -offenders  what  they,  as  ex-offenders,  could 
contribute  to  a  parole  decision  that  could  not  be  contributed  by  a  per- 
son who  had  not  experienced  correctional  incarceration.  The  answers 
were  only  two :  (1)  a  parole  applicant  would  be  unable  to  con  an  ex-con 
and,  (2) "an  ex-offender  would  better  understand  the  impact  of  further 
incarceration  of  the  parole  applicant.  However,  it  is  my  opinion  that 
a  board  with  an  adequate  background  of  professional  corrections  ex- 
perience would  be  equally  difficult  to  con  and  would  understand  the 
full  impact  of  incarceration. 

(3)  Section  4206,  lines  6-9,  page  10:  I  do  not  think  that  whether 
his  relatives  display  an  interest  in  him  or  whether  he  has  close  and 
constructive  associations  in  the  community  should  be  a  completely 
negative  factor  if  such  conditions  do  not  exist.  A  homeless  and/or 
friendless  offender  should  have  an  opportunity  for  parole  if  he  is  other- 
wise qualified.  Of  course,  an  accepting  family  and  constructive  com- 
munity associations  will  enhance  the  probability  of  parole  success  but 
in  the  absence  of  these,  other  arrangements  for  social  needs  can  be 
made. 

(4)  Section  4210,  lines  3-5,  page  10 :  I  do  not  think  it  is  wise  and  it 
could  be  damaging  to  make  the  entire  file  available  to  the  parole  ap- 
plicant and  the  exclusions  in  lines  9-14  are  very  important. 

( 5 )  Section  4210,  lines  8-13,  page  14 : 

Pei'mitting  an  attorney  to  represent  a  parole  applicant  raises  some 
very  interesting  questions.  Do  the  relevant  factors  that  must  be  eval- 
uated to  determine  the  appropriateness  of  parole  lend  themselves 
to  a  legal  or  evidentiary  inquiry  ?  For  instance,  how  could  an  attorney 
help  the  Board  to  evaluate  sincerity,  or  to  interpret  a  psychiatric  ap- 
praisal ?  Should  not  a  decision  be  based  on  a  professional  evaluatidn 
of  pertinent  factors  rather  than  upon  persuasion  by  an  attorney  gifted 
in  the  art  of  persuasion  ?  If  the  parole  applicant  has  an  attorney,  should 
not  the  State  also  have  an  attorney  ?  With  all  these  taxpayers  revolts 
in  mind,  who  pays  for  all  of  this? 

Mr.  Kastenmeier.  May  I  interrupt  ?  We  have  had  so  many  people 
testify  that  the  indi\ndual  inmate,  who  obviously  regards  parole 
as  so  very  important,  very  often  is  inarticulate,  very  often  plans  long 
before  his  appearance  what  he  will  say  and  tries  to  think  it  through 
and  often  he  will  appear  and  he  botches  it  up — or  at  least  he  will  feel 
that  he  has,  that  he  has  not  done  a  very  good  job  of  presenting  his  case. 

This  is  one  of  the  major  reasons  it  is  thought  that  a  lawyer  or  another 
person,  perhaps  not  legal  counsel,  ought  to  be  able  to  represent  him 
and  to  give  his  story  to  the  Parole  Board  or  the  members  of  the  Parole 
Board  conducting  the  hearing.  In  other  words,  it  is  inadequate  for 
purposes  of  the  presentation  to  rely  just  upon  his  own  presence  and 
expounding  of  his  own  case.  How  do  you  respond  to  that? 

Mr.  Collins.  I  think  for  morale  purposes  there  would  be  a  lot  of 
merit  to  that,  probablv.  However,  if  we  look  at  the  functions  of  a 
parole  hearing  it  is  not  what  the  person  savs  to  us,  the  substance  of 
his  conversation  is  not  as  important  as  what  we  can  learn  by  the 
interview. 
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We  recognize  that  certain  persons  are  more  articulate,  the  IQ's  vary, 
and  we  consider  all  of  this.  A  lot  of  times  these  parole  applicants  do 
feel  they  botch  their  hearings,  so  to  speak,  and  perhaps  for  morale 
purposes,  some  person  there  with  them  might  be  helpful. 

But  inasmuch  as  we  give  consideration  to  varying  abilities  of  the 
persons  we  feel  that  through  skillful  interviewing  we  can  talk  on 
any  level,  we  talk  to  a  man  with  an  I Q  of  70  or  a  man  with  an  IQ 
of 'l70.  We  recognize  a  man  with  an  IQ  of  150  is  going  to  be  more 
philosophical  and  deep  in  his  thought  than  a  man  with  an  IQ  of  70. 
We  hope,  through  skillful  interviewing,  we  can  adjust  the  interview 
to  meet  the  purpose  we  are  trying  to  get  from  the  parole  interview. 

Mr.  Kastenmeier.  Actually,  you  were  talking  about  two  issues ;  one, 
the  question  of  due  process,  where  the  inmate  ought  to  legally  be 
entitled  to  counsel  and  you  raise  the  question  as  to  what  this  does 
insofar  as  evidentiary  rules  and  other  procedures  are  concerned,  and, 
two,  where  the  individual  ought  to  have  some  help  in  presenting  his 
case  before  the  Board.  While  I  can  appreciate  that  the  Board  may  feel 
itself  competent  to  discount  perhaps  a  poor  appearance,  the  evidence 
is  also  that  the  appearances  by  inmates  are  very  short. 

So,  the  question  still  remains  whether  both  his  cause  and  the  cause  of 
justice  might  better  be  served  if  he  were  better  represented. 

Mr.  Collins.  Sir,  I  think  there  is  a  lot  of  merit  to  what  you  say  to 
this  extent :  if  the  lines  were  drawn  as  to  what  the  attorney  could  do. 
If  the  attorney  felt  that  he  had  to  talk  for  3  hours  in  order  to  justify 
to  the  parole  applicant  that  he  was  doing  something  for  him,  there 
would  be  disadvantages  to  the  system  in  that.  If  it  would  not  be  an 
adversary  sort  of  approach,  then  I  see  no  harm  and  possibly  some  good, 
whether  it  is  an  attorney  or  a  social  worker  or  any  person. 

I  am  saying  this  because  I  know  that  the  quality  of  parole  board 
members  varies  and  no  matter  what  kind  of  legislation  we  have  now  it  is 
going  to  take  years  before  we  bring  the  quality  of  all  parole  board 
members  to  the  state  where  I  think  the  interview  can  be  handled  in  a 
professional  manner. 

For  instance,  I  talked  to  a  parole  board  member  quite  recently^  I 
will  not  say  where  he  is  from  or  who  he  is,  but  he  told  me  if  a  parole 
applicant  folded  his  arms,  to  him  that  was  a  negative  thing  because 
it  meant  the  man  was  insecure. 

He  said  furthermore  when  the  parole  hearing  starts,  "I  shake  hands 
with  him  and  if  his  hand  is  clammy  and  wet  and  then  at  the  end  of  the 
interview  his  hands  are  dry,  that  is  a  positive  indication"  to  him.  So,  if 
we  are  going  to  have  parole  members  like  that,  then  certainly,  Con- 
gressman Kastenmeier,  someone  would  be  helpful  in  presenting  the 
case. 

Most  of  this  is  based  on  my  own  feeling  that  Wisconsin  does  have  this 
kind  of  experience,  I  worked  with  inmates  with  low  IQ's  and  high  IQ's 
for  years,  I  feel  that  I  can  communicate  with  them. 

(6)  Section  4210  lines  16-19 : 

As  indicated  in  (2)  above,  the  decision  can  and  should  be  made  and 
interpreted  to  the  parole  applicant  at  the  time  of  the  hearing  in  most 
cases, 

Mr,  Kastenmeier.  In  that  connection  let  me  ask  you  this.  At  least 
one  of  our  recent  witnesses,  I  believe  Mr.  Bennett,  discussed  a  problem 
in  connection  with  that.  I  suppose  it  depends  on  the  system  employed, 
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but  he  said  that  often  the  parole  plan,  that  is,  the  potential  parolee's 
plan  as  to  where  he  will  reside,  what  sort  of  job  he  will  have,  and  so 
forth,  is  not  fully  investigated  or  approved  prior  to  that  interview. 
Therefore,  it  is  difficult,  if  not  impossible,  to  give  a  prompt  answer  con- 
cerning denial  or  grant  of  parole.  I  do  not  know  how  the  Wisconsin 
system  or  other  systems  may  do  this,  but  do  you  think  that  might  be  a 
problem  ? 

Mr.  Collins.  I  could  not  accept  James  Bennett's  explanation  there 
based  on  my  own  experience  in  our  State  and  how  I  think  States  and 
the  Federal  Government  should  be.  I  see  no  reason  why  the  plan 
should  not  be  before  the  parole  board  in  its  entirety  at  the  time  of 
the  hearing  because  it  is  a  very  important  thing. 

Oftentimes  the  parole  is  based  on  the  quality  of  the  plan  and  its 
effect  is  so  important  that  I  do  not  see  how  a  parole  board  member 
could  make  a  good  honest  decision  at  the  hearing  and  I  see  no  reason 
whv  it  cannot  be  there. 

Mr.  I^STENMETER.  In  other  words,  it  ought  to  be  there  at  the  time 
of  the  hearing  and  therefore  there  should  be  no  need  for  post-in- 
vestigative work  to  determine — at  least  in  most  cases — whether  a 
parole  can  be  granted. 

Mr.  Collins.  To  cover  that  kind  of  contingency,  I  have  in  my  state- 
ment here  "in  most  cases."  Therefore,  there  are  times  when  at  the 
time  of  the  hearing  something  has  happened  between  the  time  of  the 
preparole  investigation  and  the  hearing,  some  traumatic  thing  such 
as  a  death  or  somebody  in  the  family  is  hurt,  or  you  might  have  a 
disagreement  among  the  parole  board  members,  they  cannot  agree  at 
the  time  what  a  decision  should  be  or  they  want  to  bring  the  rest 
of  the  parole  board  in  and  of  course  in  those  kinds  of  cases,  you 
could  not  tell  the  man. 

That  is  why  I  put  "in  most  cases"  here  because  there  are  some 
contingencies  that  would  cause  a  delay  in  decision.  I  think  in  99  per- 
cent of  the  cases  the  man  ought  to  be  told  because  he  ought  to  have 
some  idea  of  what  he  has  to  do,  of  course,  to  become  parolable  and  it 
can  be  discussed. 

As  long  as  the  parole  board  holds  the  key,  they  ought  to  have  a 
discussion  back  and  forth  and  communicate  on  what  is  expected  and 
what  has  to  be  accomplished  before  a  parole  is  reasonable. 

(7)  Section  4219— "Appeals,"  lines  11-25,  page  27,  lines  1-15,  page 
28: 

Appeals  on  revocation  should  be  permitted  but  I  have  serious  doubts 
about  appeals  on  parole  denial. 

We  have  oftentimes,  when  one  of  our  parole  applicants  asks  for  a 
rehearing  3  months  later  and  that  sort  of  thing,  we  do  not  permit  it 
unless  the  factors  on  which  the  original  decisions  were  based  were  er- 
roneous or  something  else  would  come  into  the  picture  to  make  it 
reasonable  to  rehear  the  case. 

If  the  criteria  for  parole  selection  is  reasonable  and  the  parole  board 
is  well  qualified  and  competent,  an  appeal  should  not  be  necessary. 
It  would  seem  to  me  that  most  persons  denied  parole  would  appeal. 
What  can  the  denied  parole  applicant  lose,  especially  if  it  does  not 
cost  anything? 

I  do  feel  the  Institute  could  raise  the  level  of  the  quality  of  the 
parole  boards  in  this  Nation  and  I  hope  we  are  able  to  get  it.  Title  II. 
The  National  Parole  Institute  as  set  forth  in  this  title  is  needed. 


Qc,_nc,-i    o 
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Mr.  Kastenmeier.  May  I  interrupt?  There  are  some  other  proposals 
perhaps  akin  to  this  which  would  make  a  National  Institute  for  Cor- 
rections, which  would  include  probation  and  parole.  Do  you  feel  that 
parole,  in  and  of  itself,  is  a  sufficiently  important  and  cohesive  subject 
tor  study  and  for  treatment,  as  this  bill  treats  it  in  title  II,  so  that  you 
would  prefer  it  to  a  National  Corrections  Institute,  or  have  you  not 
given  that  any  thought  ? 

Mr.  Collins.  Only  in  passing,  and  I  do  think  it  should  be  the  entire 
gamut  of  the  correctional  field,  if  possible.  Already  in  existence  we 
have  the  National  Parole  Institutes,  we  are  having  one  of  our  mem- 
bers go  next  week  to  Rensselaerville,  N.  Y.  This  institute  is  only  1  week 
and  it  does  two  things.  It  gives  a  man  a  good  look  at  himself.  You 
really  search  yourself,  and  second,  it  goes  deeply  into  group  decision- 
making. 

It  is  an  institute  that  goes  from  8  o'clock  in  the  morning  until  9 
o'clock  at  night.  It  is  really  full  of  soul  searching.  But  I  think  we  need 
more  than  that.  I  think  we  need — it  is  hard  to  separate  parole  from 
probation,  from  prison  guards,  from  defense  counsel — I  think  the 
whole  gamut  of  the  system  of  criminal  justice  needs  some  kind  of  na- 
tional support  to  raise  the  quality  of  all  those  persons  who  are  involved 
in  the  responsibility  of  administering  the  laws  that  exist. 

Mr.  Kastenmeier.  The  reason  this  subcommittee  needs  to  give  this 
very  careful  thought  is  because  just  this  week  we  have  been  respon- 
sible— ^the  leadership  of  this  subcommittee — for  passage  of  Mr. 
Biester's  bill,  and  that  of  Mr.  Mikva  and  Mr.  Railsback,  calling  for  an 
Institute  of  Continuing  Studies  on  Juvenile  Justice.  This  passed  the 
House  by  a  2  to  1  margin. 

We  have  to  be,  I  think,  a  little  careful  about  asking  our  colleagues 
to  approve  a  series  of  institutes.  I  point  this  out  because  I  am  sure 
we  cannot  ask  the  Congress  to  create  a  National  Parole  Institute  and 
then  also  a  National  Corrections  Institute,  as  well  as  a  National  In- 
stitute for  Continuing  Studies  in  Juvenile  Justice.  We  are  going  to 
have  to  be  selective  in  what  we  ask  for. 

Mr.  Collins.  I  think,  if  you  started  with  juveniles,  that  is  a  good 
place  to  start  because,  if  we  can  do  a  good  job  there,  we  probably  will 
negate  the  need  for  a  lot  of  this  we  are  doing  now  in  adult  work. 

I  think  if  a  person  can  be  handled  properly  at  an  early  age  perhaps 
we  can  avoid  later  criminal  behavior. 

Mr.  Kastenmeier.  We  can  hopefully  see  enactment  of  the  bill  that 
has  passed  the  House  and  must  now  go  to  the  Senate,  and  also  create 
another  institute — but  not  more  than  one  more  institute. 

Mr.  Biester.  Would  the  gentleman  yield  ? 

Mr.  Kastenmeier.  Yes.  I  yield  to  the  sponsor  of  the  bill  we  just 
passed  on  Tuesday,  Mr.  Biester. 

Mr.  Biester.  Thank  you,  Mr.  Chairman. 

I  appreciate  the  compliment  of  the  witness  with  respect  to  starting 
at  the  juvenile  level.  I  think  he  is  quite  correct,  because  that  is  the  point 
at  which,  if  we  can  be  successful,  we  can  prevent  so  much  subsequent 
disaster. 

I  asked  the  chairman  to  yield  to  explain  that  I  am  overdue  at  a 
drug  task  force  meeting  and  would  have  to  ask  to  be  excused  at  this 
time.  I  wanted  to  thank  the  witness  for  his  patience  in  awaiting  our 
commencement  this  morning.  I  have  had  an  opportunity  to  read 
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his  statement  and  I  appreciate  very  much  his  being  with  us  and  the 
points  of  view  he  has  given  to  us. 

Mr.  Collins.  Thank  you,  sir. 

Mr.  I^STENMELER.  You  may  continue,  Mr.  Collins. 

Mr.  Collins.  (1)  Under  title  III(l),  lines  21-24,  page  45: 

"The  employment  of  ex-offenders  in  such  professional  or  parapro- 
fessional  positions  as  may  appear  appropriate  to  their  particular  ex- 
pertise and  knowledge"  is  acceptable  and  desirable  as  long  as  the 
words  "particular  expertise  and  knowledge"  are  retained.  It  is  absurd 
to  hire  persons  unqualified  to  do  a  job  merely  because  they  have  com- 
mitted a  crime.  The  States,  themselves,  should  be  the  sole  judge  of  such 
qualifications  and  ex-offenders  should  have  to  meet  the  same  stand- 
ards of  qualification  as  citizens  who  have  not  been  convicted  of  a 
crime.  Hopefully,  ex-offenders  as  well  as  non  ex-offenders  would  re- 
ceive training  under  the  provisions  of  title  II. 

I  do  think  if  these  persons  can  be  trained,  that  they  can  become 
good  workers. 

(2)  Lines  10-11,  page  46.  It  would  be  better  to  provide  for  periodic 
hearings  at  intervals  of  not  less  than  1  year.  I  think  2  years  would 
tend  to  become  the  standard  in  some  States  and  this  is  too  long  for 
most  offenders.  Periodic  hearings  help  the  parole  board  to  know  the 
applicant,  to  observe  his  progress  and  often  to  provide  encouragement 
and  motivation  for  him. 

We  see  people  usually  on  a  yearly  basis  and  we  know  we  can 
probably  motivate  them  in  the  program  and  also  help  them  to  know 
what  must  be  attained  to  render  themselves  more  parolable. 

(3)  Lines  12-13,  page  46 : 

The  presence  of  the  parole  applicant  at  the  hearing  is  absolutely 
essential. 

(4)  Lines  14-16,  page  46 : 

The  disclosure  to  the  prisoner,  prior  to  the  hearing,  of  files,  reports 
and  other  documents  to  be  used  for  the  purposes  of  the  hearing  must 
carry  the  same  exclusions  provided  in  title  I,  Federal  Parole  System, 
lines  6-14,  page  13,  relative  to  material  which  "(1)  is  not  relevant  to 
the  determination  of  the  Board;  (2)  is  a  diagnostic  opinion  which 
might  seriously  disrupt  a  program  of  rehabilitation;  or  (3)  contains 
sources  of  information  which  may  have  been  obtained  on  a  promise 
of  confidentiality." 

I  do  think,  if  the  file  is  to  be  turned  over,  those  exclusions  are  abso- 
lutely essential. 

(5)  Lines  17-20,  page  46 : 

Please  see  comments  on  title  I  referring  to  4210,  lines  8-13,  page 
14  which  is  comment  (4)  under  title  I. 

( 6 )  Lines  21-25,  page  46 : 

A  decision  can  and  should  be  made  at  the  time  of  the  parole  hearing 
in  most  cases;  the  parole  applicant  should  be  informed  immediately 
at  the  conclusion  of  the  hearing  what  decision  was  made.  He  should 
have  the  opportunity  thus  afforded  to  discuss  the  decision  with  the 
Board  and  he  has  a  right  to  know  what  must  be  accomplished  to 
render  him  parolable. 

I  feel  a  discussion  of  the  decision  is  very  important  to  the  parole 
applicant. 

(7)  Lines  1-2,  page  47 : 
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See  comments  under  title  I,  section  4219,  lines  11-25,  page  27,  and 
lines  1-15,  page  28,  which  is  comment  (7)  under  title  I. 

(8)  Lines  7-9,  page  47:  See  comments  under  title  I,  section  4210, 
lines  3-5j  page  13,  which  is  comment  (4)  under  title  I. 

(9)  Lines  14-20,  page  47 :  Expeditious  disposition  and  an  appellate, 
review  on  the  record  seems  to  me  to  be  very  desirable. 

I  am  very  glad  to  have  had  the  opportunity  to  appear  before  this 
committee  to  present  some  of  my  views  concerning  pending  legisla- 
tion, particularly  H.R.  13118.  Corrections,  I  think,  have  been  ne- 
glected by  legislative  bodies  for  many  years  and,  now,  suddenly  a 
tremendous  interest  has  been  brought  about.  All  of  us  who  work  in 
the  profession  should  be  pleased. 

However,  in  the  rush  of  things,  a  one-sided  picture  is  being  created 
hj^  those  who  are  determined  to  destroy  all  political-social  institutions 
without  concern  for  constructive  alternatives. 

We  are  accused  of  making  criminals  out  of  convicts.  We  are  told 
that  we  are  bent  on  the  destruction  of  the  offender.  Let  me  tell  you, 
thousands  of  capable  dedicated  public  servants  in  corrections  resent 
this.  Who  is  responsible  for  an  offender's  first  rape,  or  first  armed 
robbery,  or  first  slaying,  or  first  theft?  Surely  you  cannot  say  the 
responsibility  is  mine  more  than  any  other  citizen. 

Corrections  people  deal  with  community  failures.  If  we  succeed  with 
70  or  75  percent  of  these  people,  or  even  if  they  succeed  in  spite  of 
us,  can  you  say  that  corrections  is  a  total  failure  ? 

I  have  heard  that  many  times  of  persons  who  go  to  the  University 
of  Wisconsin  as  freshmen,  x  percent  will  graduate  and  get  a  degree, 
24  or  25  percent.  Are  we  going  to  say  the  University  of  Wisconsin 
is  a  failure  because  all  of  tliose  who  go  to  get  a  degree  do  not  get  it  ? 

I  would  like  to  take  the  liberty  of  repeating  here  what  Sanger  B. 
Powers  of  Wisconsin  stated  to  this  committee  last  November. 

There  are  about  19,000  offenders  now  under  commitment  or  sentence  in 
Wisconsin,  of  which  16,500  or  87  percent  are  being  supervised  on  probation 
and  parole — the  ultimate  in  community-centered  program  for  any  indi- 
vidual offender.  Of  the  2,600  in  institutions,  approximately  600  are  in  small 
farms  or  camps — many  being  employed  on  work  or  study  release.  The  2,000 
in  medium  or  maximum  security  facilities  (10.5  percent  of  the  total  under 
commitment  or  sentence)  have  pretty  effectively  been  screened  by  the  courts, 
the  Parole  Board  and  the  corrections  administrators  as  not  including  any 
who  could  safely  be  allowed  in  the  communities  under  supervision  or  in 
community -centered  facilities.  The  likelihood  that  many,  if  any,  of  the  10.5 
percent  who  remain  confined  could  safely  be  released  to  community  living 
is  quite  remote  *  *  * 

I  concede  that  we  have  been  more  fortunate  in  our  corrections  pro- 
grams in  Wisconsin  than  have  a  great  many  other  States.  But  what 
we  have  accomplished  we  have  worked  and  struggled  for  and  I  am 
hopeful  that  your  efforts  here  will  help  this  Nation  along  toward 
better  solutions  to  the  problem  of  crime. 

Now,  if  you  have  time,  or  I  could  give  it  to  the  counsel  later,  sir,  I 
would  like  to  make  a  couple  of  additional  comments  about  the  bill. 

Mr.  Kastenmeier.  Why  don't  you  make  those  comments,  Mr.  Collins, 
now. 

Mr.  Collins.  In  H.R.  12908,  on  page  2,  line  2,  I  think  15  years 
June  issue  of  the  American  Journal  of  Corrections  entitled  "Parole 
hearing. 


493 

I  think  15  years  is  too  long,  sir.  Parole  eligibility  does  not  indicate 
parole  and  a  reasonable  time,  I  do  not  know  what  I  would  suggest, 
whether  5,  6,  or  10  years  or  what.  But  parole  eligibility  does  not  im- 
ply parole,  and  I  think  it  would  be  better  to  hear  the  person  earlier  than 
the  15  years. 

Then  I  have  a  couple  of  additional  things  to  say  on  title  I  of  H.R. 
13118.  On  line  10,  page  25  and  line  17  on  page  26  in  technical  viola- 
tion, it  seems  to  me  in  this  bill  the  Board  is  prohibited  from  sending 
a  man  back  to  the  institution  unless  he  commits  a  new  crime.  I  may 
have  read  that  wrong  but  that  is  the  interpretation  I  get.  He  can  be 
assigned  to  participate  in  the  program  of  a  residential  community 
treatment  center  or  some  similar  facility  if  it  is  available. 

But  it  seems  to  me  that  it  is  possible  here  for  a  parolee  to  say  to  his 
parole  agent,  I  will  not  cooperate  and  as  long  as  he  did  not  commit  a 
crime  very  little  could  be  done  about  it. 

What  does  one  do  if  he  says  "I  refuse  to  cooperate"  ? 

Very  few  persons  that  we  parole  are  rehabilitated.  Parole  only  trans- 
fers the  rehabilitative  process  from  the  institution  to  a  community  set- 
ting. If  one  learns  later  when  the  parolee  is  out  on  parole  that  he  is 
proving  himself  not  to  be  ready  for  parole  and  the  Parole  Board  made 
a  mistake  in  assuming  he  was  ready  for  parole,  and  he  shows  no  inter- 
est in  cooperating  in  the  parole  plan,  then  I  think  he  ought  to  go  back 
to  the  institution  until  he  reaches  that  stage  in  his  rehabilitation  or 
he  is  ready  to  cooperate  and  accept  supervision. 

Mr.  Kastenmeier.  What  sort  of  language  would  you  offer  to  remedy 
that  problem  which  you  are  just  referring  to  ? 

Mr.  Collins.  Sir,  I  think  that  it  places  a  burden  upon  the  parole 
system  here  to  carry  out  a  mandate  of  trying  to  rehabilitate  the  inmate 
or  the  parolee  without  any  means.  I  think,  as  long  as  he  can  have  a 
hearing  on  his  parole  revocation  and  the  parole  authority  feels  he  is 
not  cooperating,  that  this  hearing  should  determine  whether  or  not 
he  should  remain  on  parole  or  whether  he  should  go  back  to  the 
institution. 

Mr.  Kastenmeier.  In  other  words,  so  long  as  he  is  entitled  to  a  hear- 
ing, we  could,  at  page  25,  line  10,  subsection  (e),  in  addition  to  the 
five  alternatives  given  to  the  Board,  add  a  sixth — return  to  the 
institution. 

Mr.  Collins.  Yes,  sir.  I  think  that  would  make  it  more  tolerable  to 
those  of  us  who  are  charged  with  this  kind  of  responsibility. 

Mr.  Kastenmeier.  That  has  been  criticized  before  in  these  hearings, 
and  we  are  sensitive  to  the  fact  that,  as  the  bill  now  reads,  it  poses  some 
problems. 

Indeed,  the  bill  is  not  designed  to  be  a  finished  product ;  it  is  designed 
to  serve  as  a  vehicle  for  posing  questions,  so  that  in  the  legislative 
process  at  a  later  time  we  can  perfect  the  bill. 

Mr.  Collins.  Sir,  generally  in  H.R.  13118,  title  I,  page  10,  a  factor 
is  taken  into  account  in  the  parole  determination.  I  have  submitted 
to  the  committee  an  article  I  have  written  for  publication  in  the  May- 
June  issue  of  the  American  Journal  of  Corrections  entitled,  "Parole 
Selection  Process." 

I  hope  I  can  make  some  contribution  to  the  thought  going  into  this 
bill  in  what  I  say  there. 
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I  state  there  that  I  think  the  parole  applicant  has  a  right  when 
he  walks  in  the  prison  or  before  to  know  that  there  is  some  established 
criterion  for  parole  selection  so  it  cannot  be  what  one  man  thinks 
or  another  man  thinks.  It  should  be  well  thought  out  and  well  estab- 
lished. However,  there  are  some  dangers  that  we  face  in  this  thing. 
For  instance,  social  values  are  changing  and  scientific  knowledge  on 
behavioral  aspects  are  changing,  and  I  think  we  should  include  in  a 
criterion  for  parole  selection,  if  it  is  going  to  be  in  the  law,  only  that 
which  is  well  thought  out  and  worked  over  by  many  persons  who  are 
faced  with  the  responsibility  of  selecting  the  applicants. 

Mr.  Kastenmeier.  Well,  without  objection,  and  if  you  do  not  have 
any  objection,  we  would  like  to  receive  formally  the  paper  you  re- 
ferred to,  "The  Parole  Selection  Process,"  and  include  it  in  the  record. 
It  will  not  preempt  the  publication  of  this,  will  it  ? 

Mr.  Collins.  Sir,  I  phoned  Mr.  Gladden,  the  editor  of  the  Journal, 
asking  him  if  I  could,  if  it  would  violate  any  kind  of  ethical  aspects 
of  publishing  to  present  it  to  the  committee.  He  said  no,  go  ahead,  as 
long  as  I  put  down  that  it  is  to  be  published  in  the  Journal,  so  you 
may  put  it  in  the  record  if  you  wish.  [See  Appendix  21.] 

Sir,  that  concludes  my  statement. 

Mr.  KASTENkEiER.  Thank  you  very  much. 

Your  national  reputation  in  the  field  is  a  great  source  of  pride  to 
us  in  Wisconsin,  particularly  myself,  since  you  work  in  my  congres- 
sional district. 

I  regret  for  the  reasons  already  referred  to  that  we  did  not  have 
a  full  panel  here  today  at  the  hearing.  We  are  just  now  getting  into 
the  State  aspects  of  parole.  We  have  been  on  the  question  of  the  Fed- 
eral system  for  some  weeks,  preceded  by  a  general  survey  of  parole 
problems. 

I  am  wondering,  Mr.  Collins,  in  your  judgment,  how  does  the  Wis- 
consin system  differ  from  the  Federal  system  with  respect  to  the  gen- 
eral operation  of  parole — for  example,  in  terms  of  the  selection  of 
the  board  as  opposed  to  the  Federal  Board — in  the  criteria  used? 
I  would  also  note  that,  as  I  understand  the  Federal  system,  there  are 
three  criteria  employed  to  determine  eligibility  for  parole.  One  is 
that  the  man  has  to  have  abided  by  the  rules  of  the  institutioin ; 
another  is  that  there  is  a  reasonable  probability  he  will  not  commit  a 
violation  of  the  law ;  and  the  third  is  that  his  release  is  compatible  with 
the  welfare  of  society — rather  a  general  term  which  raises  some  ques- 
tion as  to  what  it  means  operationally.  But  nonetheless,  these  are  crite- 
ria that  are  set  down  precisely,  and  they  have  apparently  involved  poli- 
cies which  are  not  well  known  publicly,  but  apparently  do  relate  to 
some  written  precedents  or  guides  that  they  have. 

How  does  Wisconsin  operate  ? 

Mr.  Collins.  In  the  first  place,  sir,  we  do  not  have  a  legal  criterion. 
In  my  paper,  I  divide  criteria  in  three  parts :  legal  criteria  for  parole 
selection ;  actuarial  criteria,  those  statistical  things  we  learn  through 
long-range  experience ;  and  three,  clinical  criteria  which  pertains  to  the 
behavioral  characteristics  of  tlio  parole  applicant,  his  psychological 
makeup,  and  that  sort  of  thing. 

Now,  in  the  first  place  in  the  Federal,  to  abide  by  the  rulings,  we 
have  learned  that  some  of  the  best-behaved  inmates  are  the  poorest 
parolees.  Those  persons  who  spent  a  lot  of  time  back  and  forth  in  in- 
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stitutions  become  very  adept  in  adjusting  to  it,  they  know  how  to  get  by 
with  a  lot  of  behavior  that  a  less  experienced  inmate  is  caught  at, 
and  in  my  paper  there  I  try  to  explain  that  conduct  is  only  important 
insofar  as  it  tells  us  something  about  the  parole  applicant;  a  lot  of 
times  conduct  is  a  reflection  of  obj ection  to  artificial  living. 

For  instance,  fighting  in  institutions  is  very  bad  because  it  can 
start  a  riot  or  a  disturbance.  However,  the  type  of  inmate  who  has 
always  been  pushed  around  and  is  a  follower  instead  of  a  leader,  much 
of  his  crime  you  might  attribute  to  his  inability  to  say  no  and  to  try 
to  get  acceptance  from  others  by  performing  criminal  acts.  If  that 
person  suddenly  rebels  at  the  institution  and  hits  some  inmate  who  is 
trying  to  get  him  to  do  something  for  him,  that  could  be  a  positive 
thing  in  a  parole  board  member's  mind. 

However,  we  have  to  be  concerned  about  the  impact  on  the  insti- 
tution, and  we  would  not  be  able  to  parole  everybody  who  was  in 
segregation  most  of  the  time  because  it  would  dilute  the  motivation  of 
the  inmate  body  to  maintain  an  orderly  and  safe  institution. 

So  we  have  to  kind  of  weigh  these  things.  So,  frankly,  I  do  not 
accept  the  criteria  that  the  Federal  Parole  Board  has  to  abide  by,  by 
law,  as  good  criteria.  It  is  all  inclusive,  and  I  do  not  like  it.  I  think 
one  of  the  biggest  differences  is  that  the  Federal  Parole  Board  acts  in 
absentia,  pretty  much  in  that  sense.  They  have  hearing  examiners,  and 
they  are  a  long  ways  from  the  scene  of  things. 

I  feel  so  much  of  what  I  can  get  in  trying  to  determine  parolability 
is  what  I  can  get  in  the  interview.  I  think  the  exchange  that  goes  on — 
and  as  I  said  before,  we  are  all  not  so  interested  in  what  substance  the 
man  answers  in,  as  to  the  way  he  answers,  what  is  he  trying  to  evade 
when  we  talk  to  him.  We  try  to  get  around  to  the  crime  sometimes,  and 
he  tries  to  evade  that.  It  might  be  healthy,  it  might  be  unhealthy,  that 
he  does  that. 

Sometimes  remorse  is  good ;  sometimes  remorse  is  not  good.  Some- 
times remorse  can  be  destructive  and  impair  a  man's  chances  of  making 
a  success.  So  we  have  all  of  these  things  that  could  take  hours  and 
hours. 

Now,  of  course  another  great  difference,  althoug'h  I  think  in  general 
that  we  have  had  pretty  good  Federal  Parole  Board  members,  George 
Reed  is  well  experienced.  Now — ^they  have  a  good  staff ;  Jim  Neagles, 
the  head  of  the  staff,  is  one  of  the  most  competent  men  I  know  in  the 
field,  still  many  of  them  have  not  had  this  face-to- face  contact  with  the 
prisoner,  witHi  the  parolee. 

The  person  who  has  to  go  out  and  face  a  hostile  community,  a  hostile 
family  sometimes,  and  try  to  reorient  the  man  back  into  the  community 
living,  and  struggles  with  all  of  the  problems  that  are  presented,  learns 
much  about  these  people. 

I  think  that  kind  of  experience  is  quite  essential . 
Mr.  Kastenmeier.  Of  course,  is  not  one  of  the  problems  that  the 
Federal  prison  system  is  geographically  widespread,  so  that  it  would 
be  difficult  for  the  Board,  with  a  limited  number  of  members,  to  cover 
all  sections  of  the  country,  as  opposed  to  a  State  board,  where  you  could 
travel  to  several  institutions  within  a  State  wherever  parole  hearings 
are  helld  and  carry  out  your  duties  much  more  readily,  much  more 
efficiently  than  the  Federal  Parole  Board  can  without  some  form  of  de- 
centralization or  some  increase  in  numbers  ? 
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Mr.  Collins.  I  tihink  that  is  the  reason  why  it  is  like  it  is  but  it  does 
not  have  to  be  that  way. 

One  of  those  bills  provided  for  district  boards.  I  do  not  know  how 
they  would  work  it,  if  they  would  go  to  all  the  institutions  throughout 
the  United  States,  that  would  not  help  very  much.  But  if  sufiicient 
manpower  existed  on  the  Parole  Board,  there  is  no  reason  why  certain 
members  should  not  be  housed  and  headquartered  somew^here  near 
three  or  four  or  five  institutions ;  then  he  would  go  to  work  in  his  own 
district  and  he  would  not  have  to  travel  all  over. 

I  think  the  medhanics  of  this  thing  would  be  no  problem  at  all,  I 
think  the  Federal  could  adopt  the  system  of  Wisconsin  where  the  per- 
sons making  the  interview  make  the  decision  rigiht  on  the  spot. 

Mr.  Kastenmeier.  Should  a  board  have  a  policy  which  is  change- 
able or  subject  to  change  based  on  the  politicaJl  aspects  of  parole — that 
is  to  say,  if  there  appears  to  be  a  hue  and  cry  in  a  given  area,  should  the 
parole  board  toughen  up  in  order  to  respond  to  that,  or  should  it 
insulate  itsellf  from  such  pressures  ? 

Mr.  Collins.  I  toudh  on  that  in  my  paper.  I  say  in  effect  there  that 
I  do  not  feel  that  we  Should  be  caug'ht  up  in  the  lag  between  public 
misconception  and  scientific  correctional  knowledge,  but  that  public 
opinion  is  an  important  factor  in  the  proper  determination  because, 
after  all,  I  feel  as  a  parole  board  member,  I  represent  the  public,  not 
the  inmate,  and  I  think  changing  values  should  be  an  important  ingre- 
dient going  in  the  parole  decision. 

As  a  parole  board  member,  I  try  to  do  that.  I  think  that  sometimes 
we  might  interpret  a  court's  sentence  as  reflecting  how  that  particu- 
lar community  feels  about  that  particular  crime,  although  we  do  have 
a  big  problem  with  disparities.  I  spoke  to  the  circuit  judge  last  Sep- 
tember and  the  other  judges  in  February  on  these  disparities.  I  feel 
that  the  parole  board,  if  it  is  a  confident  board,  is  going  to  be  flexible 
enough  to  consider  the  pertinent  changes  in  public  opinion. 

I  do  not  think  that  because  you  have  a  real  bad  crime  and  people 
temporarily  are  upset  about  it,  that  this  should  have  any  impact  on 
our  overall  decisionmaking. 

I  think  in  general  if  people  today  feel  less  vindictive  about  using 
marihuana  or  in  selling  it  than  they  did  5  years  ago,  that  should  be  re- 
flected in  me  as  a  representative  of  that  public  in  making  a  parole 
determination. 

Mr.  Kastenmeier.  A  previous  witness,  Professor  Dawson,  referred 
to  the  theory  of  a  deferred  sentence — the  parole  board  sits  very  much 
as  a  judge  does;  there  is  the  original  sentence,  and  then  the  parole 
board  imposes  a  secondary  sentence,  by  denying  parole,  delaying  it, 
or  granting  it.  In  this  respect,  do  you  think  that  it  is  appropriate  to 
view,  for  example,  the  actions  of  a  State  legislature  with  respect  to  the 
possession  and  use  of  marihuana  as  evidencing  a  change  in  public 
attitude  in  terms  which  should  be  reflected  by  a  parole  board  con- 
sidering an  inmate  convicted  of  such  an  offense? 

Mr.  Collins.  Yes. 

I  think  that  would  be  very  valid.  Another  thing  is,  sir,  the  parole 
success  depends  partially  on  the  public's  willingness  to  accept  a  person 
on  parole  and  if  the  public  feels  less  vindictive  about  a  certain  offense 
today  than  it  did  5  years  ago,  that  person  would  be  more  acceptable 
to  the  community,  which  will  also  increase  his  chances  of  success. 
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Mr.  KLastenmeier.  I  want  to  thank  you  very  much,  Mr.  Collins,  for 
your  help  today.  I  know  Wisconsin  is  a  leader.  The  subcommittee  did 
visit  the  State  and  we  are  familiar  with  Governor  Lucey's  work 
through  the  Offender  Kehabilitation  Task  Force  and,  of  course,  we 
are  familiar  with  the  work  of  Sanger  Powers  and  others  you  have 
referred  to  in  Wisconsin. 

And  the  recent  decision  of  Judge  Doyle  serves  for  Wisconsin  as  a 
very  special  focus  in  terms  of  corrections — what  is  being  attempted 
there,  as  well  as  federally. 

So  your  appearance  today  is  doubly  significant  and  I  am  grateful 
to  you  for  your  offer  to  help  the  subcommittee. 

Thank  you  very  much,  sir. 

Mr.  Collins.  Thank  you,  sir. 

Mr.  Kastenivieier.  That  terminates  today's  hearing  and  we  will 
reconvene  tomorrow  morning  at  10  o'clock  in  the  room  for  our  hearing 
on  parole,  at  which  time  we  will  hear  Mr.  William  Parker,  of  the 
Parole-Corrections  Project,  American  Correctional  Association;  Mr. 
Leonard  McConnell,  a  member  of  the  Michigan  Parole  Board;  and 
Mr.  Llewellyn  Linde,  of  the  Minnesota  Parole  Board. 

Until  that  time  tlie  subcommittee  stands  adjourned. 

(Whereupon,  at  12 :50  p.m.  the  subcommittee  recessed  until  10  a.m., 
April  21, 1972.) 


FEDERAL  AND  STATE  PAROLE  SYSTEMS 


FRIDAY,  APRIL  21,    1972 

House  of  Representatives, 

Subcommittee  No.  3  of  the 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess  in  room  2226, 
Hayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier,  chair- 
man, presiding. 

Present :  Represenltatives  Kastenmeier  and  Biester. 

Also  present :  Howard  Eglit,  corrections  counsel,  and  Thomas 
Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order  this  morn- 
ing for  the  purpose  of  resuming  our  hearings  on  the  subject  of  parole 
in  America,  and  on  a  series  of  bills — H.R.  13118,  H.R.  13293,  and  other 
bills — dealing  with  the  subject.  This  morning  we  are  very  pleased  to 
^reet,  as  our  first  witness,  a  person  who,  because  of  the  emergency 
Plouse  caucuses  of  the  last  2  days,  has  kindly  agreed  to  stay  over  and 
present  his  testimony  this  morning.  We  are  very  pleased  to  greet 
William  Parker,  who  is  senior  research  associate,  Parole-Corrections 
Project,  of  the  American  Correctional  Association. 

Mr.  Parker,  we  welcome  you.  We  have  your  statement. 

TESTIMONY  OF  WILLIAM  PARKER,  SENIOR  RESEARCH  ASSOCIATE, 
PAROLE-CORRECTIONS  PROJECT,  AMERICAN  CORRECTIONAL 
ASSOCIATION 

Mr.  Parker.  I  would  like  to  read  my  statement  much  as  it  stands 
"with  one  summarization.  There  is  a  section  on  qualifications  by  the 
American  Correctional  Association,  which  I  do  not  think  needs  to  be 
read. 

Mr.  Kastenmeier.  Your  complete  statement  will  be  included  in  the 
record  without  objection.  (Mr.  Parker's  prepared  statement  appears  at 
p.  772.) 

Mr.  Parker.  I  want  to  preface  my  remarks  by  noting  that  the  data 
presented  here  today  are  the  preliminary  results  of  research  in  progress 
which  has  been  funded  by  the  Manpower  Administration  of  the  U.S. 
Department  of  Labor.  It  is  derived  from  a  study  of  the  statutes  in  53 
jurisdictions,  a  questionnaire  sent  to  all  corrections  and  parole  adminis- 
trators, and  a  national  workshop  for  corrections  and  parole  administra- 
tors held  in  New  Orleans  in  February  of  this  year.  Any  comments 
that  I  may  make  here  today  are  my  own  personal  observations  and 
represent  neither  the  American  Correctional  Association  nor  the  U.S. 
Department  of  Labor,  unless  specifically  labeled  as  such. 
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The  current  alternatives  for  any  inmate  of  any  institution  are  few  ;- 
he  can  be  completely  discharged,  paroled  under  supervision,  sent  to 
a  prerelease  center  or  a  halfway  house,  or  retained  in  prison.  Of  those 
inmates  in  prison  at  any  given  time,  statistics  show  that  between  97 
and  99  percent  will  be  eventually  returned  to  society.  Although  some 
of  these  offenders  will  be  released  outright,  or  completely  discharged 
without  supervision  at  the  completion  of  their  sentences,  the  majority 
of  those  released  will  be  on  parole,  under  supervision,  and  bound  by  a 
set  of  conditions.  Parole  is,  therefore,  the  most  common  type  of  release 
in  the  United  States  today. 

At  a  national  workshop  for  correctional  and  parole  administrators 
held  in  New  Orleans  in  early  1972,  the  workshop  participants  con- 
cluded that  any  definition  of  parole  should  include  two  elements :  (1) 
a  decision  by  an  authority  constituted  according  to  statute  to  deter- 
mine the  portion  of  the  sentence  which  the  inmate  can  complete  out- 
side of  the  institution  and  (2)  a  status — the  serving  of  the  remainder 
of  the  sentence  in  the  community,  according  to  the  rules  and  regula- 
tions promulgated  by  the  parole  board. 

Various  arguments  are  given  for  parole  as  the  best  of  any  currently 
available  alternative:  it  reduces  the  expenses  of  penal  confinement,, 
helps  to  reestablish  the  offender  in  the  community,  and  protects  society 
by  keeping  recently  released  prison  inmates  under  supervision  and' 
surveillance  until  expiration  of  their  sentences. 

Although  most  inmates  prefer  a  straight  discharge,  they  also  prefer 
parole  to  remaining  in  prison.  Parole  has  now  come  to  be  considered  a 
routine  procedure  by  both  inmates  and  stnff  in  mof=t  instifiitions.  It 
has.  in  fact,  not  only  come  to  be  an  established  pi-ocedure  but  a  de- 
fended one. 

Mr.  Kastenmeier.  Mr.  Parker,  is  there  much  difference  between  a 
parolee  and  his  parole  supervision,  from  someone  who  is  under  some 
other  form  of  reVase,  but  is  under  supervision  ? 

Mr.  Parker.  What  do  you  mean  by  another  form  of  release  ? 

Mr.  Kastenm:eier.  Well,  for  example,  someone  gets  out  early  on 
good  time  or  another  basis,  other  than  by  a  parole  decision.  Isn't  he 
under  some  form  of  supervision  ? 

Mr.  Parker.  In  some  States.  I  could  not  give  you  the  statistics  on- 
that,  but  not  all  States  supervise  people  released  on  maximum  less  com- 
pensation, good  time  discharge.  I  would  say  that  most  do  but  not  all. 

Mr.  Kastenmeier.  In  those  cases,  would  the  form  of  supervision  be- 
the  same  ? 

Mr.  Parker.  They  would  be  supervised  by  the  same  department^  yes. 

Mr.  Kastenmeier.  But  the  program  would  be  different  ? 
^  Mr.  Parker.  The  only  difference  might  be  in  supervision  classifica- 
tion and  here,  again.  I  would  have  to  say  that  they  would  probably 
begin  like  any  other  parolee  in  a  maximum  supervision  status. 

Mr.  Kastenmeier.  Thank  you. 

Mr.  Parker.  The  leading  subject  of  complaint  among  prison  inmates 
is  parole  board  decisions  which  leave  the  inmate  cniessinsr  without  the 
benefit  of  anv  clearly  spelled  out  rules  or  decisions  on  how  much  time 
he  will  spend  in  prison  and  what  he  must  do  to  earn  early  release.  The 
chief  instruments  of  punishment  of  sentenced  criminals  in  the  United 
States  are  the  parole  boards.  They  mete  out  more  prison  time  than  any 
judge  or  appeals  court  in  the  country.  Overwhelmingly  they  operate 
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-without  standard  legal  safeguards,  have  no  uniform  information  sys- 
tem in  any  way  comparable  to  disciplines  that  predict  individual  be- 
havior, and  conduct  their  business  in  secret  without  giving  rea- 
sons for  their  decisions. 

Many  factors  affect  the  parole  decision,  one  of  the  most  important 
being  the  releasing  body  itself.  The  parole  board,  although  it  may  be 
called  a  board  of  pardons  and  paroles,  or  some  other  name,  depending 
on  the  different  jurisdictions,  is  charged  with  the  administration  of 
parole  policy,  must  work  within  the  statutes  of  the  jurisdictions,  and 
by  law  can  usually  adopt  its  own  rules  and  regulations  as  long  as  these 
do  not  conflict  with  legal  statutes. 

A  parole  board  has  four  major  functions:  (1)  to  select  and  place 
prisoners  on  parole ;  (2)  to  aid,  supervise,  and  provide  continuing  con- 
trol of  parolees  in  the  community  according  to  previously  established 
conditions;  (3)  to  discharge  from  parole  when  it  is  no  longer  neces- 
sary; (4)  to  determine  whether  revocation  and  return  to  the  institu- 
tion are  necessary  if  the  conditions  of  parole  are  violated. 

Since  part  of  what  influences  any  parole  decision  will  depend  on 
the  qualifications  of  the  board  member  who  makes  that  decision  and 
the  expertise  he  brings  to  the  job,  the  selection  for  membership  is  thus 
of  crucial  importance. 

We  do  not  lack  written  standards  in  this  area.  The  American  Cor- 
rectional Association  considers  the  essential  elements  of  an  adequate 
parole  system  to  be,  (1)  flexibility  in  sentencing  and  parole  laws,  (2)  a 
qualified  parole  board,  (3)  a  qualified  parole  staff,  (4)  freedom  from 
political  or  improper  influences,  (5)  parole  assigned  to  a  workable 
position  in  the  governmental  administrative  structure,  (6)  proper 
parole  procedures,  (7)  prerelease  preparation  within  the  institution, 
(8)  parole  research,  and  (9)  a  proper  public  attitude  toward  the 
parolee. 

The  ACA  further  states  in  regard  to  its  second  item,  the  qualifica- 
tions of  parole  boards,  tliat  the  members  should  have : 

1.  Personality :  He  must  be  of  such  integrity,  intelligence  and  good  judg- 
ment as  to  command  respect  and  public  confidence.  Because  of  the  impor- 
tance of  his  quasi-judicial  functions,  he  must  possess  the  equivalent  personal 
qualifications  of  a  high  judicial  officer.  He  must  be  forthright,  courageous 
and  independent.  He  should  be  appointed  without  reference  to  creed,  color, 
or  political  aflBliation. 

2.  Education :  A  board  member  should  have  an  educational  background 
broad  enough  to  provide  him  with  a  knowledge  of  those  professions  most 
closely  related  to  parole  administration.  Specifically,  academic  training, 
which  has  qualified  the  board  member  for  professional  practice  in  a  field 
such  as  criminology,  education,  psychiatry,  psychology,  law,  social  work 
and  sociology,  is  desirable.  It  is  essential  that  he  have  the  capacity  and 
desire  to  round  out  his  knowledge,  as  effective  performance  is  dependent 
upon  an  understanding  of  legal  processes,  the  dynamics  of  human  behavior, 
and  the  cultural  conditions  contributing  to  crime. 

3.  Experience :  He  must  have  an  intimate  knowledge  of  common  situations 
and  problems  confronting  offenders.  This  might  be  obtained  from  a  variety  of 
fields  such  as  probation,  parole,  the  judiciary,  law,  social  work,  a  correctional 
institution,  a  delinquency  prevention  agency. 

4.  Other :  He  should  not  be  an  officer  of  a  political  party  or  seek  or  hold 
elective  oflice  while  a  member  of  the  board. 

In  1964  the  National  Council  on  Crime  and  Delinquency  reprinted 
its  1955  revision  of  the  Standard  Probation  and  Parole  Act,  and  in 
article  II  stated  that  "The  persons  whose  names  are  submitted  by  the 
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panel  shall  be  selected  with  reference  to  their  demonstrated  knowl- 
edge and  experience  in  correctional  treatment  or  crime  prevention." 
These  are  decidedly  more  broad  terms  than  the  ACA  qualifications. 

In  1967  the  Selected  Correctional  Standards  of  the  Special  Com- 
mittee on  Correctional  Standards,  appointed  in  1965  by  the  President's 
Commission  on  Law  Enforcement  and  Administration  of  Justice,, 
included : 

(a)  The  authority  to  release  should  be  placed  in  a  centralized  board  whose 
members  are  appointed  by  the  governor  through  a  merit  system  or  regular 
civil  service  procedure,  or  from  a  list  of  candidates  who  meet  the  minimum 
requirements  of  education  and  experience.  None  of  the  parole  board's  mem- 
bers should  be  a  person  who  is  already  a  state  oflBcial  such  as  the  commis- 
sioner of  correction,  or  any  other  state  oflBcial  serving  ex  oflScio. 

(b)  The  parole  board  should  bear  full  responsibility  for  all  parole  deci- 
sions. It  should  not  serve  as  a  hearing  and  advisory  board  with  parole 
decisions  being  made  by  the  Governor,  the  director  of  correction  or  any 
other  state  administrative  oflScer,  and  it  should  not  have  the  pardoning 
function. 

"(c)  Whenever  possible,  the  members  of  the  parole  board  should  serve 
full  time  and  be  paid  salaries  comparable  to  those  for  judges  of  courts  of 
general  jurisdictions." 

The  final  report  of  the  President's  Commission  on  Law  Enforcement 
and  Administration  of  Justice  recommended  that:  "Parole  boards 
should  be  appointed  solely  on  the  basis  of  competence  and  should 
receive  training  and  orientation  in  their  task.  They  should  be  required 
to  serve  full  time  and  should  be  compensated  accordingly." 

A  review  of  the  statutes  in  the  53  jurisdictions  indicates,  however, 
that  parole  board  membership,  qualifications,  and  characteristics  vary 
markedly  from  those  which  are  reconmiended.  For  instance,  in  43  juris- 
dictions, Governors  are  the  appointing  authorities:  in  nine  jurisdic- 
tions without  any  other  confirmation,  in  three  jurisdictions  with  the 
approval  of  a  council,  in  26  jurisdictions  with  the  approval  of  the  sen- 
ate, in  four  jurisdictions  by  either  or  both  houses  of  the  legislature, 
and  in  Kentucky  from  a  list  of  names  submitted  to  the  Governor  by 
a  State  commission.  In  only  four  jurisdictions,  Colorado,  Michigan, 
Ohio,  Wisconsin,  are  the  board  members  appointed  from  civil  service 
lists,  while  in  six  jurisdictions  they  are  appointed  by  various  other 
authorities. 

The  number  of  board  members  varies  from  three  members  in  21 
jurisdictions  to  12  members  in  New  York  State.  The  average  for  all 
jurisdictions  is  4.9  members  with  the  five  most  populous  States  aver- 
aging 4.2  members.  The  term  of  office  varies  from  3  to  12  years  but 
the  most  common  term  of  office  is  6  years  in  18  jurisdictions,  followed 
by  4  years  in  17  jurisdictions.  The  average  appointment  is  5.2  years, 
and  93.4  percent  of  all  board  members  are  appointed  for  6  years  or 
less. 

Just  because  I  have  stated  that  the  93.4  percent  are  appointed  for  6 
years  or  less  does  not  mean  they  are  limited  to  that.  In  most  States  they 
can  be  reappointed.  In  an  article  by  Russell  Oswald  in  1970  he  men- 
tioned that  the  average  in  New  York  State  is  9  years. 

Mr.  BiESTER.  May  I  interrupt  at  that  point  ? 

They  can  be  reappointed.  Could  you  tell  us  from  the  Oswald  study 
or  from  your  work  whether  they  are  most  usually  reappointed  for 
additional  terms  ? 
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Mr.  Parker.  That  is  difficult  to  say.  I  really  cannot  tell  you.  In  the 
New  York  State  study  that  Russell  Oswald  mentioned,  he  quoted  250 
years  of  correctional  experience  among  12  members  with  an  average  of 
9  years  on  the  board  and  that  included  two  members  who  had  less 
than  1  year  of  experience  on  the  board. 

That  was  in  1970  when  he  was  still  director  or  chairman  of  the 
board  of  parole. 

Mr.  BiESTER.  Let  me  go  directly  to  the  point  of  a  value  judgment  on 
your  part.  From  your  perusal  of  these  studies,  does  it  appear  that  polit- 
ical influence  tends  to  have  anything  to  do  with  how  long  a  man  is  on 
a  parole  board  or  what  his  behavior  might  be  while  in  office  ? 

Mr.  Parker.  I  would  tend  to  say  from  what  I  have  read  and  from 
conversations  that  the  political  element  enters  here  quite  a  bit,  that 
changes  in  parole  boards  are  very  likely  to  take  place  with  a  change 
of  government  within  a  State.  This  is  not  necessarily  so,  however,  be- 
cause I  think  there  are  18  States  that  have  a  qualification  that  a 
parole  board  member  or  the  breakdown  of  parole  board  members 
must  be  such  that  there  are  no  more  than  a  certain  number  from  a 
specific  party. 

So,  the  appointing  authority  must  keep  a  mixture  of  the  parties. 
But  I  do  tliink  you  will  find  political  influence,  and  although  this  is 
hard  to  document,  it  does  exist. 

Mr.  BiESTER.  Thank  you. 

Mr.  Parker.  Of  the  53  jurisdictions  surveyed,  there  are  27  where 
the  board  chairmen  and  associate  members  serve  full  time.  In  the 
remaining  26  jurisdictions  they  serve  part  time,  while  in  Connecticut, 
Delaware,  Mississippi,  Nebraska,  and  New  Jersey,  only  the  board 
chairman  serves  full  time  and  the  associate  members  serve  on  a  part- 
time  basis.  Thus,  almost  half  of  the  members  of  the  parole  boards  in 
the  United  States  probably  have  other  full-time  employment. 

Salaries  for  full-time  board  chairmen  range  from  $11,340  in  the 
California  Women's  Board  of  Terms  and  Paroles — the  male  counter- 
part is  paid  $26,750— to  $38,300  in  New  York  State,  and  salaries  for 
part-time  board  chairmen  in  Oklahoma,  South  Dakota,  Rhode  Island, 
Iowa,  and  Kansas  range  from  $1,800  to  $10,000  while  the  remainder 
serve  on  a  per  diem  basis  paying  from  $15  to  $90.  In  Hawaii  the  board 
chairman  receives  only  expenses.  Full  time  board  members  receive 
salaries  ranging  from  $10,700  in  the  California  Women's  Board  of 
Terms  and  Paroles — the  male  counterpart  is  paid  $25,000 — to  $34,336 
in  the  Federal  Parole  Board.  Part-time  board  members'  salaries  in 
several  States  range  from  $1,200  to  $13,892  while  the  remainder  serve 
on  a  per  diem  basis  ranging  from  $15  to  $90. 

In  Hawaii  members  receive  only  payment  of  expenses. 

Thus  there  is  a  great  deal  of  variation  in  the  salaries  paid  ranging 
from  $15  per  day  on  per  diem  basis  to  a  top  in  New  York  State  of 
$38,300  for  a  board  chairman. 

Statutory  qualifications  for  board  members  can  be  divided  into  four 
groups.  The  first  group  consists  of  23  jurisdictions  where  the  appoint- 
ing authority  is  not  required  by  statute  to  restrict  his  selection  to  per- 
sons who  meet  certain  standards  of  character,  education,  or  experi- 
ence. In  these  jurisdictions  there  are  no  statutory  qualifications  for 
appointment  to  the  parole  board.  The  second  group  contains  13  jur- 
isdictions where  qualifications  are  stated  in  broad  terms  such  as  "ex- 
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perience  in  corrections,"  "demonstrated  interest,"  "good  character," 
and  "judicious  temperament." 

The  third  group  consists  of  12  jurisdictions  where  the  statutes  place 
emphasis  on  experience  or  special  training  in  parole  or  probation, 
law,  sociology,  psychology,  or  related  fields. 

In  some  cases  the  statutes  call  for  a  certain  number  of  years  prior 
experience  in  one  or  more  such  fields.  The  fourth  group  consists  of 
five  jurisdictions  where  the  statutes  require  that  one,  two,  or  more 
board  members  be  representatives  of  certain  professions,  such  as  an 
attorney,  psychiatrist,  or  psychologist. 

Some  other  special  qualifications  or  restrictions  include:  in  eight 
jurisdictions  only  residents  of  the  State  can  be  appointed,  in  five  juris- 
dictions graduation  from  a  recognized  college  or  university  is  made  a 
prerequisite,  in  three  jurisdictions  a  specified  portion  of  the  board  must 
be  composed  of  women,  and  in  18  jurisdictions  there  is  some  reference 
to  political  affiliations,  the  statutes  stating  that  there  shall  not  be 
more  than  a  certain  number  who  are  members  of  one  of  the  major 
political  parties,  or  that  members  of  the  board  shall  not  represent  any 
political  party  or  executive  committee  or  take  part  in  political 
campaigns. 

The  parole  decision  can  only  be  as  good  as  the  men  making  it  and 
the  data  on  which  they  are  based. 

I  do  not  want  to  give  an  impression  that  parole  qualifications  are 
limited  to  this  or  that  people  in  appointing  them  follow  this  strictly. 
I  do  not  want  to  say  that  in  25  States  there  are  no  qualifications.  I  am 
sure  there  are  a  lot  of  unwritten  qualifications. 

I  have  described  above  the  variety  of  statutory  qualifications  for 
parole  board  members,  which  directly  result  in  varying  levels  of 
experience  and  expertise  on  the  Board  member's  part,  and  may  result 
in  varying  levels  of  interest  and  effort. 

The  state  of  data  collection  by  both  departments  of  corrections  and 
parole  in  the  jurisdictions  varies  even  more.  Under  ideal  conditions 
the  parole  process  would  begin  when  an  offender  first  enters  an  insti- 
tution. At  this  point  information  would  be  gathered  on  his  entire 
background  and  skilled  staff  would  plan  an  institutional  program  of 
training  and  treatment  with  the  participation  of  corrections,  parole 
and  the  inmate. 

Under  such  ideal  conditions,  the  parole  board  would  at  this  point, 
after  thorough  diagnostic  preparation,  convey  its  expectations  and 
take  part  in  working  out  a  plan  for  the  inmate  including  both  him 
and  the  institutional  personnel.  Information  about  the  offender  would 
be  periodically  updated  and  analyzed  for  presentation  and  review  to 
the  parole  board. 

Two  kinds  of  decisions  are  made  by  paroling  authorities:  indi- 
vidual case  decisions,  and  paroling  policy  decisions  which  set  a  broad 
framework  within  which  the  individual  case  decisions  are  made.  The 
major  problems  of  both  types  of  decisions  involve  the  identification 
and  definition  of  (1)  objectives,  (2)  information  items  demonstra- 
bly relevant  to  the  decision,  (3)  the  available  decision  alternatives 
and  (4)  the  consequences  of  the  decision  alternatives  in  terms  of 
the  objectives. 

For  both  general  purposes,  the  relevant  information  for  decision- 
making should  meet  certain  requirements  of  availability,  of  reliability 
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and  validity,  and  of  acceptance  and  practical  utility.  At  the  national 
workshop  for  correctional  and  parole  administrators  held  in  New  Or- 
leans, the  participants  indicated  that  it  is  important  for  parole  boards 
to  indicate  their  sjDecific  information  needs  on  which  decisions  about  in- 
dividuals are  based  to  the  department  of  corrections. 

Yet  representatives  from  several  States  expressed  the  opinion  that 
they  did  not  feel  that  they  had  the  proper  resources  to  prepare  their 
information  needs  or  set  up  a  system  with  which  corrections  could 
deal.  The  need  for  improved  capability  in  the  information  gathering 
and  analysis  process  and  continued  experimental  development  to  im- 
prove the  predictive  power  of  the  information  gathered,  which  was 
documented  by  the  report  of  the  President's  Commission  on  Law  En- 
forcement and  Administration  of  Justice,  still  exists. 

The  results  of  a  questionnaire  completed  by  correction  and  parole 
authorities  show  that  most  parole  boards  see  a  report  about  the  in- 
mate an  average  of  1  or  2  weeks  before  his  parole  hearing,  and  that 
the  report  is  completed  just  before  the  hearing  from  presentence 
reports,  admission  reports,  and  other  sundry  reports  from  the 
institution. 

In  many  institutions,  the  parole  board  does  not  see  any  information 
about  the  inmate  until  a  few  minutes  before  his  appearance  at  the 
hearing.  Too  frequently  the  report  is  assembled  by  an  overworked 
caseworker  from  meager  institutional  records  and  frequently  institu- 
tion officials  form  their  impressions  in  tei-ms  of  whether  an  inmate  had 
adjusted  to  the  institutional  life  and  did  not  make  any  waves,  rather 
than  whether  he  was  ready  for  adjustment  to  the  community.  The 
need  is  for  parole  boards  to  develop  vrritten  criteria  in  conjunction 
with  their  objectives  and  to  validate  their  criteria  against  the  results 
of  prior  decisions.  Perhaps  the  best  effort  to  meet  this  need  is  presently 
underway  by  the  National  Council  on  Crime  and  Delinquency  with  the 
uniform  parole  reporting  system  in  conjunction  with  the  U.S.  Board 
of  Parole. 

The  parole  hearing  plays  an  important  part  in  the  decision  to  parole 
or  release. 

In  several  States  there  are  no  hearings  at  all  for  adult  offenders; 
however,  I  cannot  give  you  a  figure  on  this.  Decisions  are  made  by 
parole  authorities  solely  on  the  basis  of  written  reports.  Most  States 
require  the  inmate  to  appear  in  person  before  one  or  more  members 
of  the  parole  board  and  to  be  questioned  by  them ;  this  requirement 
may  be  by  statute  or  a  regulation  of  the  board  itself.  Authorities  on 
parole  procedures  regard  well-conducted  hearings  as  vital  to  effec- 
tive decisionmaking,  in  terms  of  expanding  the  information  available 
to  the  board  as  well  as  for  their  effect  on  the  offenders. 

Parole  hearings  differ  in  their  format  and  procedure.  Some  States 
may  allow  attorneys  present — very  few — while  others  may  allow  an 
attorney  to  present  a  brief  in  writing  or  to  appear  before  the  board 
sometime  prior  to  the  date  of  hearing.  Many  States  will  say  they  al- 
low attorneys  present  but  what  they  mean  is  they  allow  attorneys 
present  before  the  board  prior  to  the  hearing  and  they  will  make  an 
appointment  to  hear  his  brief. 

Parole  boards  are  allowed  by  statute  to  impose  certain  conditions 
of  parole  on  those  wlio  are  granted  parole.  All  States,  the  District  of 
Columbia  and  the  U.S.  Department  of  Justice  have  conditions  of 
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parole  -which  a  parolee  must  follow  and  transgression  of  which  can 
mean  revocation  of  the  parole. 

All  prisoners  are  required  to  sign  the  agreement  before  being  paroled. 

Mr.  Kastenmeier.  Are  you  suggesting  that  this  is  something  which 
is  relatively  new  as  far  as  using  this  policy  ? 

Mr.  Parker.  To  call  back  ? 

Mr,  Kasi'enmeier.  Yes,  and  to  discuss  and  inform  the  inmates  of  the 
decision. 

Mr.  Parker.  It  is  not  anything  that  has  been  used  a  great  deal.  It  may 
have  been  used  here  and  there  by  a  parole  board  but  it  is  only  fairly 
recently  that  certain  boards  or  some  boards  have  begun  to  call  an  inmate 
back  immediately  after  they  have  heard  him  and  discussed  his  case. 
Then  they  will  call  him  back  and  talk  with  him  and  tell  him  what  the 
decision  was  and  why.  It  is  not  prevalent. 

Mr.  Kastenmeier.  I  assume  that  boards  in  the  various  States  have 
discussed  this  policy  and  discussed  the  pros  and  the  cons  of  it.  Are  you 
familiar  with  the  reasons  for  it  and  reasons  against  it?  Does  it  take 
too  much  time  on  the  part  of  the  board  to  do  this  ? 

Mr.  Parker.  In  some  cases  it  is  impossible.  For  instance,  in  the  Fed- 
eral system  where  they  are  using  hearing  examiners,  it  is  not  possible 
for  a  hearing  examiner  to  give  a  decision  because  he  has  to  relate  back 
to  the  Parole  Board  in  Washington  so  that's  a  case  where  it  is  not  possi- 
ble to  do  it. 

Mr.  Kastenmeier.  I  thought  you  were  referring  essentially  to  State 
systems  here. 

Mr.  Parker.  In  some  cases  schedules  do  not  allow  it.  They  may  have 
a  schedule  that  allows  5  minutes  for  every  inmate.  In  some  cases  we  are 
dealing  with  part-time  boards,  too,  where  they  are  working  a  minimum 
niunber  of  days  per  month. 

Mr.  Kastenmeier.  Is  there  any  evidence  that  where  the  inmate  is 
immediately  told  of  the  decision  by  the  board  members  that  this  is 
more  eifective  in  achieving  certain  results ;  that  is,  informing  the  in- 
mate that  he  needs  to  pursue  a  certain  course  of  action,  which  he 
understands  as  a  result  of  the  discussion,  helps  him  to  achieve  approval 
the  next  time  on  his  parole  application  ? 

Mr.  Parker.  It  is  more  satisfying  to  the  inmate  to  know  immediately 
than  to  put  it  off  anywhere  from  1  day  to  a  2-week  wait.  But  the 
procedure  you  mentioned  is  a  procedure  which  should  come  at  the 
beginning  of  imprisonment  and  not  after  he  has  gone  through  a 
parole  hearing. 

Mr.  Kastenmeier.  You  said  that  they  explain  to  him  reasons 
for  that  decision.  I  assume  sometimes  they  announce  certain  objectives 
that  he  has  to  achieve  in  order  to  be  favorably  considered  the  next 
time  and  that  is  what  I  am  referring  to.  I  know  that  an  inmate  is 
normally  assigned  some  sort  of  caseworker  or  counselor  and  he  does 
have  a  program  in  an  institution.  But  I  am  wondering  whether  there 
is  any  experience  which  would  indicate  that  the  public  interest  is 
served  by  a  more  in-depth  attempt  to  communicate  to  the  inmate 
the  reasons  for  denial,  not  only  in  terms  of  time  and  immediacv, 
but  also  so  that  he  understands  what  he  must  now  do.  Is  the  public 
interest  served  by  this,  or  are  only  the  inmate's  own  obiectives  served 
bv  this?  Is  there  any  sort  of  analysis  about  the  use  of  this  procedure? 

Mr.  Parker.  I  have  not  seen  any  study  or  research  that  has  been 
done  on  this.  I  have  seen  no  data. 
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I  have  included  with  a  copy  of  my  statement  an  outline  of  all  of 
the  existing  conditions  of  parole  in  all  of  the  States,  the  District  of 
Columbia,  and  the  U.S.  Board  of  Parole.  It  is  current  as  of  April  1972. 

Mr.  Kastenmeier.  Without  objection,  that  appendix  will  be  received 
and  made  part  of  the  record.  [See  Appendix  22.] 

Mr.  Parker.  One  of  the  origins  of  parole  was  the  ticket  of  leave, 
which  included  several  conditions,  violation  of  which  would  cause 
revocation  of  the  license  to  be  at  large.  These  conditions  included 
abstention  from  any  violation  of  the  law,  from  association  with 
notoriously  bad  characters,  from  conviction  for  any  felony,  submis- 
sion of  a  monthly  report,  a  report  of  any  change  in  residence  and 
initial  arrival  reports.  That  was  over  100  years  ago.  However,  by 
and  large,  parole  rules  have  continued  much  as  they  were  a  century 
ago.  Today,  there  are  over  50  different  parole  rules  across  the  country, 
yet  no  one  rule  is  found  in  all  jurisdictions.  Most  aspects  of  daily 
living  are  covered  in  the  parole  conditions,  yet  if  rigidly  enforced,  few 
average  citizens,  let  alone  parolees,  could  remain  without  revocation. 

Conditions  of  parole  are  supposed  to  serve  as  positive  guides  in  the 
development  of  acceptable  behavior  patterns,  and  thus  need  to  be 
administered  in  a  manner  that  will  finally  permit  the  parolee,  on 
release  from  supervision,  to  lead  the  life  of  a  normal  citizen.  The 
parole  conditions  are  used,  though,  as  a  means  of  control  and  the  parole 
officer  has  discretion  to  revoke  or  not  revoke,  depending  upon  the  indi- 
vidual case. 

Mr.  Kastenmeier.  If  I  may  again  interrupt,  as  far  as  the  condi- 
tions or  rules  of  parole,  do  I  understand  you  to  suggest  that  these 
have  increased  in  number  and  complexity? 

Mr.  Parker.  Yes. 

Mr.  Kastenmeier.  Is  this  what  the  current  trend  is,  more 
conditions  ? 

Mr.  Parker.  They  have  to  a  point.  The  comparison  that  I  will  give 
you  later  in  my  testimony  shows  that  since  1969  they  have  decreased 
slightly. 

Mr.  Kastenmeier.  Well,  frankly,  people  who  are  making  an  effort 
to  reform  parole,  I  think  by  and  large  would  tend  to  suggest  that 
there  are  too  many  conditions,  and  many  of  them  are  irrelevant  to 
behavior  we  expect  of  a  parolee  in  terms  of  the  welfare  of  societ3\ 

So  I  was  wondering  whether  the  historical  thrust  was  for  more 
and  more  rules,  or  to  trv  to  simplify  and  up-date  them,  and  disre- 
gard those  rules  or  conditions  which  are  increasingly  irrelevant  to 
what  we  minimally  need  to  expect  as  to  behavior. 

Mr.  Parker.  I  think  the  trend  is  to  simplify  and  do  away  with  those 
that  are  unnecessary.  You  have  States  in  two  different  poles.  You  have 
those  that  have  20  conditions:  you  have  some  States,  for  instance, 
Maryland,  or  Oregon  and  Wnshington,  which  are  eliminating  almost 
all  parole  rules.  They  have  three  standardized  parole  rnles  and  then 
they  have  a  section  which  allows  special  parole  rules  tailored  to  that 
individual  case. 

Maybe  he  is  an  alcoholic  or  a  checkwriter  and  one  of  his  conditions 
of  parole  is  that  he  cannot  have  a  checking  account.  This  is  the  trend 
in  several  States  now. 

A  technical  violation,  which  is  a  violation  of  a  parole  condition, 
in  most  cases  has  greater  impact  than  the  law ;  for,  although  viola- 
tion of  a  parole  condition  does  not  usually  require  a  court  appear- 
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ance,  trial,  conviction  and  sentence,  the  parolee  will  lose  his  freedom 
miicli  more  quickly  than  a  person  going  through  the  trial  process. 

In  most  cases  a  parolee  who  is  revoked  will  be  in  prison  before  his 
revocation  hearing  has  taken  place  and  he  has  lost  his  contacts  with 
the  community. 

Since  parole  has  traditionally  been  seen  as  a  matter  of  grace  and 
not  as  a  right,  the  conditions  of  parole  have  been  regarded  as  a  privi- 
lege, resulting  in  extremely  broad  conditions.  Yet  to  be  effective, 
they  need  to  be  tailored  to  the  needs  of  the  parolee. 

I  suggest  that  the  public  might  better  understand  and  the  parolee 
comply  with  the  conditions  of  parole  if  they  were  simplified  and 
standardized.  Standardization  will  become  more  important  as  parolees 
are  allowed  to  become  more  mobile  under  the  terms  of  the  Interstate 
Probation  and  Parole  Compact.  This  a<?Teoment  by  all  of  the  States 
has  beon  in  existence  for  many  years  and  allows  a  parolee  to  transfer 
to  another  State  and  be  supervised  by  the  parole  department  in  that 
State.  However,  many  problems  still  exist.  Some  States  accept  few 
out-of-State  cases  due  to  already-high  caseloads  or  lack  of  staff.  Also 
differing  parole  policies  and  conditions  make  administration  difficult; 
an  act  in  one  State  may  be  a  violation  but  in  another  State  it  is  not  a 
violation.  The  interstate  compact  is  not  nearly  as  widely  used  as  it 
could  be. 

In  1056,  Nat  Arluke  puhlishod  a  summary  of  the  parole  conditions 
then  existing  in  pach  of  the  48  States.  Thirteen  years  later  he  brought 
his  original  rti'tirlo  up  to  date  and  found  that  althouirh  a  fow  States 
had  decreased  the  number  of  conditions,  most  had  increased  them. 
[See  Appendix  8.3 

This  is  the  period  1956  to  1969. 

In  1969  the  States  averaged  13.5  of  the  listed  conditions  of  parole, 
while  on  April  1,  1972,  the  average  of  the  53  jurisdictions  was  12.6. 
The  iurisdictions  have  completely  done  away  with  the  need  to  get 
permission  before  appearing  on  radio,  television  or  writing  a  book 
or  article — at  least  on  paper — nor  is  it  any  longer  necessary  for  a  pa- 
rolee to  attend  church  services.  Only  Rhode  Island  prohibits  street 
time  served  on  parole  from  being  credited  toward  completion  of  a 
sentence  if  the  parole  is  revoked. 

A  major  change  in  the  last  3  years  has  been  a  change  concerning 
the  use  of  alcohol.  In  1969,  45  States  had  a  parole  condition  pertaining 
to  its  use  and  43  of  those  {States  completely  prohibited  its  use.  Cur- 
rentlv  39  States  still  have  an  applicable  parole  condition,  but  only  15 
completely  prohibit  its  use. 

The  rest  specify  use  "not  to  excess," 

Other  parole  conditions  showing  a  decline  in  use  were  those  pertain- 
ing to  association  or  communication  with  undesirables,  permission  to 
marry,  and  curfews. 

In  mpny  States  this  can  be  done  but  permission  has  to  be  obtained 
from  the  parole  officer. 

On  the  other  hand,  some  parole  conditions  have  become  more  popu- 
lar with  parole  boards.  These  include  those  pertaining  to  the  use  of 
narcotics,  the  prohibition  of  the  possession,  use,  or  sale  of  weapons,  and 
the  need  to  report  to  the  parole  officer  if  arrested. 

The  legislation  being  discussed  today  proposes  to  transfer  the  U.S. 
Board  of  Parole  out  of  the  Department  of  Justice — a  laudable  move, 
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but  I  would  recommend  a  decentralization  of  the  Parole  Board  func- 
tion to  more  localized  boards,  consisting  of  people  familiar  with  tl\e  n\- 
mate  on  a  day-to-day  basis.  The  theory  of  parole  is  to  assess  the  readi- 
ness of  the  inmate  and  to  release  him,  taking  into  account  the  safety 
of  the  community ;  those  closer  to  him  are  in  a  position  to  more  readily 
assess  his  program.  A  central  board,  akin  to  what  exists,  would  then 
hear  only  the  appeals. 

I  endorse  the  National  Parole  Institute,  especially  as  it  would  relate 
to  data  collection  and  dissemination,  research,  continuing  legislative 
revision,  and  the  development  of  parole  staff  and  staff  education  and 
training.  Something  of  this  sort  is  necessary  to  help  parole  boards 
develop  good  written  criteria  for  parole  decisionmaking,  although  in 
the  final  analysis  each  State  must  develop  its  own  criteria  based 
upon  verified  and  reliable  data  from  its  own  system. 

There  is  a  need  for  the  Federal  government  to  lead  the  way  by  set- 
ting standards  for  parole  and  by  adhering  to  them  in  its  own  parole 
system.  Standardization  is  especially  critical  in  the  area  of  parole 
hearing  due  process,  procedures  involved  in  administrative  sentencing 
which  bear  on  parole  eligibility  dates,  parole  eligibility  factors,  per- 
sonnel education,  training  and  salaries,  and  conditions  of  parole.  Also 
there  is  a  need  for  parole  to  develop  more  defined  linkages  with  the 
community,  other  agencies,  both  public  and  private,  and  other  exist- 
ing programs  which  can  be  applied. 

Title  III  of  the  proposed  legislation  defines  certain  elements  of  a 
parole  program  which  must  be  present  for  any  State  to  receive  funds 
under  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968.  Cer- 
tainly trie  date  presented  above  makes  it  clear  that  the  States  needs 
direction  and  technical  aid  in  making  their  parole  systems  really  work. 
I  endorse  the  elements  listed  in  title  III  and  would  tend  to  add  even 
more,  for  instance,  involvement  of  parole  in  diagnostic  work,  par- 
ticipation at  an  earlier  stage  of  incarceration  so  that  the  inmate 
knows  from  the  beginning  -what  is  expected  and  not  after  he  has  com- 
pleted several  months  in  prison  at  which  time  he  is  told  that  he  has 
not  completed  the  requirements  for  parole,  and  a  more  individualized 
form  of  parole  conditions  and  parole  plan. 

The  proposed  legislation  would  certainly  be  an  improvement,  but 
unless  an  inmate  knows  from  the  beginning  what  is  expected  of  him 
and  when  he  can  be  released — perhaps  through  the  use  of  a  contractual 
arrangement— unless  his  period  of  incarceration  can  be  minimized  and 
his  opportunity  to  become  a  responsible  citizen  maximized  and  unless 
he  is  allowed  a  period  of  decompression  from  prison  to  parole,  most 
other  measures  are  useless. 

Let  us  take  the  case  of  Marty  Woods,  a  fictional  inmate  just  entering 
prison.  After  a  period  of  diagnostic  workup  where  his  strengths,  weak- 
nesses and  problems  are  assessed,  he  completes  the  classification  proc- 
ess and  meets  with  representatives  of  the  institution  and  the  parole 
board.  They  discuss  programs,  education,  skill  training,  vocational, 
medical  or  others — which  may  be  advantageous  to  him.  He  has  a  chance 
to  find  out  what  is  available  and  to  have  some  personal  input  into  his 
program.  This  parole  board  representative  is  able  to  give  him  an  idea 
of  what  he  must  do  in  order  to  be  paroled.  Perhaps  a  contract  is  written 
up  by  the  three  parties  which  states  an  agreement  to  release  the  in- 
mate on  parole  after  completion  of  certain  requirements  and  within 
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certain  restriction,  perhaps  disciplinary  or  others.  Any  of  the  three 
parties  can  ask  to  renegotiate  the  contract  or  to  negotiate  it  for  a 
shorter  period  of  time. 

What  I  am  saying  is  that  an  inmate  needs  to  know  at  an  early  stage 
what  is  expected  and  available  and  what  he  needs  to  do  to  be  paroled. 
He  needs  to  have  an  input  in  this.  I  am  not  saying  that  a  parole  board 
should  fall  for  everything  he  has  to  say,  but  he  should  have  an  input. 

This  takes  into  account  that  many  inmates  are  not  always  aware 
of  their  own  capabilities. 

When  the  inmate  has  completed  the  contract  to  the  satisfaction  of 
the  institution  and  the  parole  board,  he  is  released  to  a  community 
program  or  goes  into  a  work-release  or  school-release  program.  It  is 
important  that  every  inmate  have  a  chance  to  return  to  society  slowly 
and  not  go  directly  from  the  institution  to  the  street.  In  this  way,  he 
can  assume  responsibility  on  a  more  gradual  and  planned  basis.  He  has 
an  opportunity  to  earn  and  save  funds  for  his  complete  release  on 
parole,  and  he  may  be  in  a  position,  of  course,  to  offer  restitution. 

His  parole  comes  after  minimum  incarceration  and  maximum  ex- 
posure to  programs  and  increasing  responsibility.  He  no  longer  leaves 
the  prison  with  a  new  suit  and  a  few  dollars  and  a  job  which  may 
last  2  days. 

I  think  the  last  part  of  this  can  be  summed  up  most  by  saying  that 
until  the  inmate  has  a  chance  to  go  through  a  period  of  decompression 
and  enter  society  a  little  more  slowly  than  he  does  and  until  parole  is 
able  to  forge  links  with  other  agencies  and  with  other  programs 
that  already  exist  in  the  community  to  give  him  supportive  services 
that  he  needs,  what  ever  else  we  do  is  going  to  be  useless  in  effecting 
the  rate  of  return  to  prison. 

Mr.  Kastenmeier.  Thank  you  very  much  for  a  comprehensive, 
very  useful  statement  and  also  for  the  suggestions  you  have  made, 
which  will  be  of  considerable  benefit  to  the  subcommittee. 

I  think  it  is  clear  that  your  analysis  of  parole  throughout  the  coun- 
try and  the  variations  which  you  talked  about  in  the  makeup  of  the 
boards  suggest  that  you  believe  that  there  ought  to  be  a  tendency 
toward  uniformity  nationally,  right  ? 

Mr.  Parker.  That  is  correct. 

Mr.  Kastenmeier.  How  absolute  are  you  in  this  respect?  Tliat  is  to 
say,  should  all  States  adhere  to  some  sort  of  model,  uniform  model  or 
system,  or  do  you  think  there  ought  to  be  allowance  for  differences 
between  States  ? 

Mr.  Parker.  First  of  all,  because  the  States  vary  so  greatly,  I  think 
there  should  be  much  leeway  within  the  States  but  I  think  there  should 
be  certain  minimums  set,  especially  due  process,  conditions  of  parole, 
for  this  needs  to  be  standardized. 

Mr.  Kastenmeeer.  That  would  be  applicable  everywhere,  and  there 
is  no  necessity  for  variation  from  one  State  to  another  ? 

Mr.  Parker.  Right,  the  salary  of  parole  board  members  from  $15 
a  day  to  $30,000  a  year,  I  cannot  say  whether  it  makes  any  difference 
in  the  kind  of  work  that  he  does,  but  I  would  certainly  suggest  that 
a  man  who  is  being  paid  $15  a  day  and  probably  has  another  full-time 
job,  is  not  putting  the  most  effort  into  it. 

Mr.  Kastenmeier.  You  talked  about  the  Federal  system  toward  the 
end  and  indicated  you  would  recommend  decentralization  of  the  parole 
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functions  to  more  localized  boards.  You  said  this  in  the  context  of  the 
proposal  to  take  the  U.S.  Parole  Board  out  of  the  Department  of  Jus- 
tice. Of  what  would  a  localized  board  under  your  scheme  consist  ?  That 
is  to  say,  would  you  have  a  hearing  examiner  and  the  warden  and  the 
caseworker  sit  as  a  three-man  board  at  an  institution?  AMiat  is  a  local- 
ized board  under  your  scheme  ? 

Mr.  Parker.  I  think  you  can  use  one  of  several  models.  At  the  present 
time  you  are  dealing  with  a  hearing  examiner.  Perhaps  it  might  not 
be  necessary  to  do  away  with  the  hearing  examiner  but  to  add  to  him 
those  who  can  best  speak  for  the  inmate  or  against  the  inmate,  but  at 
any  rate,  those  who  come  in  contact  with  him  daily.  I  realize  there  are 
also  problems  in  this  area  where  you  get  into  the  correctional  people 
having  too  much  input  into  a  decision  and  too  much  politics  being 
pla  ved  within  the  institution. 

Perhaps,  as  you  suggested,  a  three-man  board  retaining  the  stand- 
ardization effect  from  the  Federal  Parole  Board ;  in  other  words,  some- 
one from  Washington  who  still  would  be  aware  of  the  standards  tn 
which  they  must  adhere  in  making  decisions. 

Mr.  Kastenmeier.  I  am  also  wondering  about  personnel,  itself.  That 
is  to  say,  would  you  have — and  I  say  this  because  presently  there  is  con- 
templated a  regionalized  system  federally  as  you  know — a  Federal 
official  who  would  live  in  that  general  region  or  area  and  not  in  Wash- 
ington, and  call  on  various  institutions  in  that  area,  and  would  you 
have  local  people  or  professionals  ? 

What  I  am  trying  to  determine  is  what  sort  of  makeup  do  you  con- 
teiriDlate  in  localizing  this? 

Mr.  Parker.  I  would  be  interested  in  keeping  a  professional  aspect 
to  the  board — at  least  one  trained  person  on  the  board — because  there 
are  different  ways  of  looking  at  parole  and  different  ways  of  looking 
at  the  inmates  and  different  people  will  see  different  things  in  the  in- 
mate. I  think  there  should  be  at  least  one  person  who  has  some  say  in 
the  decision  who  is  close  on  a  day-to-day  basis  with  the  inmate,  plus 
someone  who  is  a  professional,  a  trained  professional,  who  is  also 
aware  of  the  current  data  for  that  parole  system,  what  the  results  have 
been  for  these  people,  what  criteria  they  are  using  and  should  use, 
and  predictive  tables  and  this  sort  of  thing. 

Mr.  Kastenmeier.  As  to  the  functions  of  the  parole  board  which 
you  discuss,  one  I  was  not  familiar  with  is  discharge  from  parole  when 
it  is  no  longer  necessary.  Is  that  the  rule  or  custom  ?  That  is  to  say,  is 
not  a  man  normally  under  some  form  of  supervision,  whether  it  is  inten- 
sive or  light,  for  a  given  period  of  time,  or  is  there  a  time  reached  when 
the  parole  supervisor  says,  "Well,  this  man  does  not  need  parole  any 
more,  so  we  will  just  terminate  the  supervision  or  terminate  the 
parole"? 

Mr.  Parker.  Under  normal  circumstances  that  statement  would  refer 
to  discharge  to  parole  at  end  of  sentence.  There  are  a  few  States  and 
again  I  cannot  give  you  a  number  but  in  going  through  the  statutes, 
I  did  come  across  a  few  States,  perhaps  four  or  five,  which  allow  the 
parole  board  to  release  a  man  prior  to  the  end  of  his  sentence. 

It  may  be  a  2-year  period  or  a  5-year  period.  For  instance,  in  New 
York  State  a  man  may  be  released  at  the  end  of  5  years — 5  success- 
ful years  on  parole. 
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Mr.  Kastenmeier,  Let  me  ask  you  one  last  question ;  you  may  decide 
not  to  answer  it.  From  your  analysis  and  given  the  goals  that  you  set 
forth  for  a  good  parole  system,  which  among  the  States  seem  to  be 
doing  the  best  job  in  both  innovation  and  in  trying  to  achieve  modern- 
ization of  the  parole  procedures  ? 

Mr.  Parker.  I  think  that  would  be  a  very,  very  difficult  question  to 
answer  because  it  would  be  almost  impossible  to  be  familiar  with  pro- 
cedures in  all  of  the  States.  States  again  tend  to  polarize  and  you  have 
those  States  that  are  still  revolving  around  the  punishment  and  the 
control  issue,  and  of  course  in  these  States  you  have  parole  conditions 
spelled  out. 

You  have  not  as  much  discretion  on  the  part  of  the  parole  officer.  On 
the  other  hand,  you  have  States  such  as  Oregon,  Washington,  Mary- 
land. This  is  not  a  comprehensive  list,  of  course,  but  these  States  are 
tending  to  go  in  the  other  direction. 

This  is  the  sickness,  the  treatment,  the  rehabilitation  area,  where 
conditions  become  few  but  specific  to  the  individual  and  his  problems, 
where  the  parole  officer  is  given  much  more  discretion  in  revocation 
for  instance.  If  something  is  not  spelled  out  in  20  rules,  if  you  have 
just  three  or  five  basic  rules,  the  parole  officer  has  much  more  discre- 
tion concerning  revocation.  That  would  be  as  far  as  I  could  go  in  giv- 
ing you  any  answer  to  that  question. 

Mr.  IvASTEN^fEiER.  I  appreciate  that.  I  yield  to  the  gentleman  from 
Pennsylvania,  Mr.  Biester. 

Mr.  BiESTER.  Thank  you,  Mr.  Chairman.  I  had  one  or  two  ques- 
tions, one  of  which  I  guess  is  a  comment,  and  that  is  that  I  was  ex- 
tremely pleased  to  see  that  you  characterize  the  function  of  the  parole 
system  as  a  kind  of  sentencing  function  because  it  seems  to  me  unless 
we  look  at  it  as  a  kind  of  sentencing  function,  we  will  miss  the  reasons 
whv  it  is  mal-exercised  and  is  so  frustrating  to  prison  inmates. 

If  we  look  at  it  as  a  form  of  sentencing,  we  understand  why  it  is 
that  inmates  are  concerned  when  they  do  not  have  reasons  as  to  why 
they  were  resentenced,  for  additional  time,  or  why  so  many  feel  a  need 
for  special  help,  even  the  help  of  counsel  in  the  parole  consideration 
process. 

The  second  observation  is  that  I  quite  agree  that  parole  may  also 
be  used  as  a  kind  of  control  device  inside  prisons  and  I  am  struck 
with  the  anomaly  of  the  use  of  parole  system  as  a  form  of  control  de- 
vice inside  the  prisons  during  a  time  when  one  would  hope  the  prisons 
are  trying  to  structure  a  fairly  independent  personality  out  of  the  in- 
mate rather  than  to  perpetuate  his  dependent  personality. 

Could  you  tell  us  which  are  the  States  tliat  call  back  the  potential 
parolee  to  explain  why  they  have  done  what  they  have  done? 

Mr.  Parker.  I  could  not  at  this  point  but  I  could  look  up  the  infor- 
mation. 

Mr.  Biester.  I  would  be  interested  in  knowing  the  climate  inside 
those  prison  systems.  With  respect  to  decentralization,  doesn't  the 
examiner  system  represent  a  primitive  form  of  decentralization? 

Mr.  Parker.  It  is  a  beginning,  yes. 

Mr.  Biester.  In  decentralization  are  there  risks  of  the  loss  of  stand- 
ard sentences? 

Mr.  Parker.  Certainly  there  is  a  risk  in  that  and  this  is  why  one 
of  the  things  I  recommended  was  that  whatever  Parole  Board  existed, 
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it  should  include  at  least  one  professional,  and  when  I  say  profes- 
sional, I  mean  someone  from  Washington  or  at  least  from  a  Washing- 
ton-based organization  or  agency  who  would  be  familiar  with  criteria, 
data,  status,  and  policies  of  the  Board. 

Mr.  BiESTER.  Is  there  any  real  hope  for  our  parole  system  no  matter 
what  sort  of  structure  we  might  give  it  if  we  dramatically  increase  the 
amount  of  manpower  going  into  it  and  their  training? 

Mr.  Parker.  Manpower,  and  especially  training.  Not  only  on  the 
Parole  Board  level,  but  on  down  through  the  parole  department. 

Mr.  BiESTER.  Not  only  on  the  Board  level,  no,  but  the  men  working 
actually  on  the  street  and  in  counseling. 

Mr.  Parker,  Right,  to  counseling,  caseworkers,  and  parole  officer. 

Mr.  BiESTER.  It  seems  to  me  that  you  could  structure  the  most  beau- 
tiful and  conceptual  operation,  but  if  a  caseworker  has  110  cases  each 
month,  no  matter  how  beautiful  the  system  may  look,  it  is  not  going 
to  function  very  well. 

Mr.  Parker.  But  the  caseload  is  not  the  only  tiling.  There  are  some 
studies  available  which  show  they  have  used  15  caseloads  of  15,  30, 
60,  and  120.  After  3'ou  get  lower  than  30.  there  is  no  difference  in 
results. 

Mr.  Biester.  So  that  30  is  regarded 

Mr.  Parker.  A  lot  of  it  is  services  available.  I  do  not  think  that  any 
structure  is  going  to  make  any  difference  unless  the  services  are  avail- 
a]jle  and  they  do  exist.  There  are  all  kinds  of  community  services 
and  agencies  there  now  but  they  have  not  been  linked  into  yet. 

Mr.  BiESTER.  Did  your  survey  indicate  anything  as  to  comparative 
results?  What  we  are  striving  for  in  our  society,  I  think,  is  the  instant 
answer  and  to  find  a  model  for  better  results.  Are  there  really  better 
results  using  a  system  that  is  carrying  a  caseload  of  100  than  those 
carrying  a  caseload  of  50  ? 

Mr.  Parker.  I  think  you  will  find  there  are  studies  and  one  of  the 
interesting  aspects  of  a  study  that  I  read  is  that  they  found — or  they 
at  least  surmised  that  one  of  the  most  important  things  was  not  the 
caseload  but  that  it  was  the  expectations  of  the  parole  officer  and  his 
supervisor. 

Mr.  Biester.  I  would  be  fascinated  to  see  some  of  that  if  you  could 
refer  it  to  counsel.  [See  Appendix  23.] 

Thank  you  very  much. 

Mr.  Kastenmeier.  On  behalf  of  the  subcommittee,  Mr.  Parker,  I 
would  like  to  thank  you  for  your  appearance  this  morning. 

Mr.  Parker.  Thank  you. 

Mr.  Kastexmeier.  Xext  the  Chair  would  like  to  call  Mr.  I^eonard 
McConnell,  member  of  the  Michigan  Parole  Board. 

Mr.  McConnell,  you  are  most  welcome. 

TESTIMONY   OF  LEONARD   E.   McCONNELI,   MEMBER,   MICHIGAN 

PAROLE  BOARD 

^Ir.  ]\IcCoNXELL.  Thank  you,  ]Mr.  Kastenmeier,  and  members  of 
Subcommittee  No.  3  of  the  House  Judiciary  Committee. 

I  want  to  say  I  do  appreciate  the  opportunity  of  being  here  enough 
that  I  took  two  of  my  vacation  days  to  be  here. 

I  would  like  to  ask  your  indulgence  to  refer  to  my  comments  here  and 
add  to  them  as  I  go  along  because  they  are  rather  brief. 
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Also  if  at  any  time  you  wish  to  stop  me,  you  may  do  so. 

Mr.  Kastenmeier.  Mr.  McComiell,  you  will  be  referring  to  your  re- 
marks in  the  three-page  letter  ? 

Mr.  McCoNNELL.  Yes.  They  are  rather  brief  and  they  were  done  for 
this  committee  and  for  that  reason  I  would  like  the  opportunity  to  add 
to  them  as  I  go  along. 

Mr.  Kastenmeier.  Your  letter  of  March  16  will  be  included  in  the 
record  without  objection. 

(The  document  referred  to  appears  at  p.  778.) 

Mr.  McCoNNELL.  I  wanted  to  say  I  have  been  a  member  of  the  Michi- 
gan board  19  years  as  you  probably  know  by  my  comments  earlier. 

I  have  been  in  corrections  31  years.  I  have  a  master's  degree  in  social 
work  from  Indiana  University  and  I  do  not  know  anything  else  but  this 
kind  of  work. 

I  may  also  say  that  I  like  the  work  I  am  doing.  I  like  dealing  with 
people.  I  believe  in  parole.  I  think  it  has  much  to  offer  to  the  total  field 
of  corrections  and  is  an  essential  part  of  the  corrections  continuum. 

The  first  comment  has  to  do  with  the  appointment  by  the  President, 
with  confirmation  by  the  Senate — I  have  been  fortunate  for  the  past 
19  years  to  have  been  a  member  of  a  civil  service  parole  board  where 
we  are  a  five-member  parole  board. 

I  like  this  for  a  lot  of  reasons.  Probably  No.  1  is  that  it  means  that 
all  of  the  members  have  to  be  qualified  before  they  are  eligible  to  be  on 
the  board  so  it  sets  certain  conditions  of  qualification  which  I  think 
make  for  a  better  trained  board. 

Secondly,  you  have  permanency  in  your  appointment  as  long  as  you 
do  your  job,  wliich  I  tliink  is  good.  Finally,  I  think  it  removes  any  po- 
litical interference  in  the  parole  board  works,  which  I  think  is  essential 
I  think  the  board  should  have  as  much  independence  in  its  decision- 
making as  possible  without  having  anyone  interfere  in  any  way  with 
its  decisionmaking  process.  I  think  that  is  essential.  I  think  it  is  essen- 
tial because  I  think  all  decisions  should  be  based  on  the  merits  of  the 
case.  I  think  everyone  appearing  before  the  board  should  get  the  same 
kind  of  consideration  based  on  merit.  I  do  not  think  one's  position  of 
affluence  in  any  way  should  influence  a  parole  board  decision. 

Our  board  of  five  members  represents  over  100  years  of  correctional 
experience.  Mine  is  31  and  the  least  on  the  board  is  20  and  all  have 
had  prior  correctional  experience  before  coming  to  the  board.  So  all 
of  this  I  say  by  saying  tliat  I  believe  very  strongly  in  the  civil 
service  board,  the  parole  board,  where  I  think  men  are  qualified  to  do 
their  job  and  have  the  necessary  independence  to  do  the  job,  and  the 
security  to  do  the  job,  and  a  minimum  amount  of  interference  in  the 
process  itself.  So  I  believe  strongly  in  it. 

Mr.  Kastenmeier.  I  would  certainly  agree  with  you  as  a  general 
proposition.  But  I  feel  constrained  to  inquire  whether,  if  you  just  have 
five  peo])le,  all  of  whom  are  deeply  and  intensely  involved  in  the  cor- 
rectional experience  for  a  long  period  of  time,  they  tend  to  develop  an 
inbred  outlook. 

Mr.  McCoNNELL.  This  is  always  a  possibility.  I  can  appreciate  what 
you  are  saying.  We  have  a  self-policing  problem  and  we  are  evaluating 
what  we  are  doing.  And  I  think  it  has  to  do  with  the  kind  of  board 
members  you  have.  I  could  see  how  it  could  become  inbred  and  how 
they  could  be  subject  to  influence  after  a  long  period  of  time  or  I 
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could  conceive  of  two  or  three  members  gaining  sufficient  stature  or 
status  through  long  years  of  experience  that  they  could  dominate 
the  board. 

I  could  see  possible  evils  so  it  is  not  without  possibilities  but  if  you 
have  a  really  well  qualified  civil  service  board  that  is  doing  the  job 
of  self-policing  and  self-evaluating,  I  think  these  dangers  are 
minimized. 

Second.  I  note  some  of  the  persons  you  would  appoint  to  the  board. 

You  set  down  certain  persons,  a  woman,  a  lawyer,  an  ex-offender, 
and  so  on.  I  want  to  comment  now  on  a  few  of  those.  First,  as  to  the  ex- 
offender,  I  believe  and  have  felt  for  a  long  time  that  ex-offenders  have 
much  to  offer  to  the  field  of  correction.  I  gave  a  paper  down  at  the 
Univei-sity  of  ]\Iaryland  back  in  1967.  Among  other  things,  one  of  the 
things  I  said  then,  and  I  feel  even  more  strongly  about  it  today,  is  that 
Ave  are  makihg  very  little  use  of  a  great  resource:  namely,  that  of  ex- 
offenders,  who  in  my  judgment  have  much  to  offer.  I  should  preface 
that  with  saying,  of  course,  as  with  any  other  employee,  I  think  you 
liave  to  use  a  degree  of  selectivity  in  whom  you  hire  but  this  would 
apply  to  any  employee. 

I  do  not  mean  to  imply  that  an  ex-offender  is  going  to  be  a  good 
correctional  employee.  But  I  want  to  say  at  the  same  time  that  being  an 
ex-offender  should  not  exclude  one  who  meets  other  qualifications  from 
l^emg  a  board  member. 

In  addition,  I  think  ex-offenders  could  do  a  great  deal.  One  of  the 
other  things  an  ex -offender  could  do  on  the  parole  board :  I  think  this 
person,  by  virtue  of  his  experience,  might  have  considerably  more 
empathy,' maybe  a  little  more  insight  and  understanding  of  some  of 
the  persons  who  appear  before  him  for  parole  consideration. 

I  think  also  it  could  be  a  great  inspiration  to  persons  serving  time. 
I  think  it  could  mean  a  lot  to  be  able  to  look  at  an  ex-offender  as  a 
parole  board  member  and  say  "maybe  some  day  I  could  be  one.  too." 
And  if  we  really  believe  in  rehabilitation  and  if  we  mean  what  we  say, 
if  we  are  not  giving  lip  service  to  it,  which  I  think  we  do  too 
often — in  other  words  I  used  to  be  unhappy  with  our  department 
there  because  we  used  to  go  out  and  sell  other  employees  on  the  idea 
that  this  fellow  is  rehabilitated  and  you  ought  to  hire  him  but  at  the 
same  time  we  hired  none  ourselves. 

This  is  the  height  of  hypocrisy. 

I  do  not  see  how  you  can  do  business  this  way.  So  I  believe  you  have 
to  mean  what  you  say  when  you  say  to  an  ex-offender,  "you  can  make  it 
all  the  way  back,  fellow,  if  you  want  to  work  hard  at  it.  to  the  extent 
you  can  be  one  of  our  employees,"  and  we  do  hire  today  ex-offenders  in 
our  system  and  we  are  very  proud  of  them. 

One  of  whom  I  am  most  proud  of,  happens  to  be  a  black  man  who 
served  a  life  sentence,  22.5  years  of  it,  that  is,  and  got  released,  worked 
with  Ford  and  was  a  foreman  there,  and  after  a  couple  of  years  we 
were  beginning  to  move  in  the  direction  of  ex-offenders.  He  was 
hired  and  is  on  our  staff  and  his  job  is  that  of  job  placement  and  he  is 
doinij;  a  terrific  job. 

He  has  been  one  of  the  best  employees  we  have  had.  He  is  able  to 
rap  with  the  men  and  he  is  able  to  understand  the  men  and  they  have 
great  confidence  and  respect  for  him. 

I  am  a  believer  that  ex-offenders  have  a  contribution  to  make  and 
should  not  be  excluded  from  making  that  contribution. 
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Also,  I  believe  enough  in  ex-offenders  that  I  have  personally,  during 
my  period  on  the  board,  worked  toward  what  I  consider  a  more  liberal 
pardon  policy. 

We  have  not  been  successful  in  Michigan  in  acquiring  such  a  policy, 
but  to  indicate  what  I  mean  when  I  say  a  guy  ought  to  be  able  to  work 
his  way  all  the  way  back,  I  think  a  person  should  be  able  to  achieve 
a  pardon  from  his  offense.  I  believe  if  a  person  works  hard  enough 
and  under  reasonable  conditions,  that  you  ought  to  say  that  you  have 
been  forgiven  for  that.  So,  I  believe  that  if  we  mean  what  we  say 
when  we  talk  of  rehabilitation,  we  have  to  offer  opportunities  for  peo- 
ple to  fully  restore  themselves  to  full  citizenship  in  every  sense  of  the 
word  and  that  includes  working  in  corrections  and  even  on  the  Board. 

Mr.  Kastenmeier.  May  I  ask,  in  Michigan  are  there  other  legal  dif- 
ficulties or  disabilities  that  former  offenders  have  with  respect  to 
holdingcertain  jobs,  or  as  to  voting?  ; 

Mr.  McCoNNELL.  No  voting  and  no  other  legal  disabilities  except 
certain  companies  have  policies  regarding  bonding  that  makes  it  a 
problem. 

But  we  do  not  lose  the  franchise  in  Michigan  and  do  not  incur  the 
other  disabilities  that  many  States  do.  For  that  I  am  thankful,  too. 

I  want  to  comment  on  your  lawyer  T  notice  you  have  on  the  board. 
During  the  past  19  years  I  have  had  occasion  to  work  with  three 
lawyers  on  the  board.  Our  law  does  not  require  that  any  member  be 
a  lawyer.  It  has  not  been  my  experience  that  lawyeis  have  any  par- 
ticular expertise  to  offer  to  parole  boards. 

I  have  felt  that  many  times  they  appear  to  be,  in  my  judgment, 
legalistically  oriented  in  terms  of  the  decisionmaking  process.  I  like 
to  feel  that  when  I  see  a  man  before  me  that  the  legal  decisions  have 
essentially  been  made  by  the  courts  and  that  mine  is  a  social  decision ; 
namely,  of  trying  to  determine  parole  readiness — has  this  man  achieved 
certain  changes  in  attitude  and  behavior,  indicating  he  is  now  ready 
to  be  a  good  citizen  ? 

I  do  not  see  a  lawyer  as  having  any  particular  expertise  in  that  area. 
As  a  matter  of  fact,  I  have  felt  that  sometimes  the  legal  orientation 
might  serve  somewhat  as  a  handicap.  This  is  my  personal  judgment 
and  I  want  to  make  that  clear. 

I  think  the  main  think  in  parole  board  membership  is  to  set  up  some 
minimum  qualifications.  I  do  think  it  is  well  to  have  representation 
as  you  are  trying  to  do,  but  I  think  the  main  thing  is  reasonable  quali- 
fications. In  Michigan  you  have  to  have  at  least  a  bachelor  degree.  You 
have  to  be  in  one  of  the  behavioral  sciences  and  you  have  to  have  cor- 
rectional experience. 

They  may  give  you  an  oral  examination  and  a  written  examination. 
But  we  do  not  have  one  on  our  board  that  did  not  have  a  degree  in 
one  of  the  behavioral  sciences.  So,  I  would  like  to  talk  to  minimum 
qualifications  rather  than  as  to  individual  persons  who  should  be  on 
the  board. 

Next,  I  want  to  comment  on  the  term  of  office  of  the  chairman,  3  to 
6  years.  Our  chairmanship  is  a  rotating  chairmanship.  I  served  three 
times  because  I  have  been  there  the  longest.  I  do  not  particularly  like 
the  idea  because  I  think,  if  a  person  has  any  capacity  for  leadership, 
he  siiould  be  given  a  chance  to  exercise  that  leadership  over  a  reason- 
able period  of  time,  and  when  one  knows  he  is  going  to  serve  a  year 
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and  then  be  replaced  by  another  person  on  a  rotating  basis,  I  think  this 
undermines  any  opportunity  to  exercise  any  real  leadership. 

So,  I  do  not'particularly  like  our  system,  I  am  saying,  although  it 
is  no  great  thing.  I  am  not  basically  unhappy  with  it.  I  guess  the 
thing,  "allowing  for  a  greater  opportunity  to  exercise  leaderehip  is 
better.  I  like  your  period  of  3  to  6  years,  Mr.  Chairman,  because  I 
think,  to  exercise  any  degree  of  leadership  would  require  a  period  of 
about  that  amount  of  time. 

Also,  I  thinlv  perhaps  it  is  well  to  change  periodically  like  every  3 
to  6  years  because  I  think  it  is  possible  to  become  entrenclied  and  your 
chairman  might  exercise  too  much  power.  So,  periodic  changes  might 
not  be  a  bad  idea.  But  I  would  give  a  fellow  a  chance  to  exercise  some 
leadei"ship. 

The  next  one,  release  on  parole.  This  is  probably  one  of  the  places 
where  I  take  strongest  issue  with  the  bill.  During  the  19  years  I  have 
been  on  the  parole  board  and  the  31  years  tliat  I  have  been  in  correc- 
tions, I  have  always  regarded  parole  as  a  privilege.  It  is  an  act  of 
grace,  as  some  people  put  it,  but  mainly,  in  not  bogging  down  in 
semantics,  I  regard  it  as  something  that  one  earns,  something  one 
earns  by  demonstrating  certain  changes  in  attitude  and  behavior; 
something  one  earns  by  making  use  of  his  time  so  that  you  have  some 
good  reason  to  believe  that  he  has  at  least  a  chance  for  better  citizen- 
ship and  a  law-abiding  life  outside. 

I  never  regarded  parole  as  something  that  automatically  occurs  at 
a  certain  period  of  one's  sentence.  To  do  so,  undermines  a  basic  con- 
cept of  parole  wliich  presupposes  that  in  the  life  of  every  inmate, 
there  is  an  optimum  time  for  his  release,  and  a  good  parole  board  is 
supposed  to  select  release  at  that  time. 

If  there  is  anything  a  board  does  then,  in  my  judgment,  it  is  to  try 
to  release  a  man  when  he  is  most  ready  for  release,  and  at  the  same 
time  when  a  community  is  most  ready  to  receive  him. 

This  is  a  twofold  program.  You  want  to  help  the  inmate  and  allow 
him  to  return  to  a  good  and  useful  life.  You  have  the  other  responsi- 
bility in  protecting  society  in  any  way  you  can,  also. 
Mr.  BiESTER.  May  we  stop  at  that  moment  ? 
Mr.  McCoNNELL.  Surely, 

Mr.  BiESTER.  How  often  do  those  interests  come  together  at  the 
same  time  ? 

Mr.  McCoNNELL.  Generally  speaking,  they  are  not  at  conflict  too 
often,  in  my  judgment.  Every  now  and  then  I  use  the  statement  that 
I  am  going  to  err  in  favor  of  society  this  time,  and  what  I  am  saying  is 
that  this  fellow  who  served  the  third  time  for  rape,  I  am  not  sure  if 
he  has  changed  or  not,  and  since  I  am  not  sure  he  has  changed,  I  am 
going  to  err  in  favor  of  society.  I  am  using  a  f or-instance,  sir ;  this  is- 
an  exception.  Generally  speaking,  our  board  is  a  liberal  board,  and 
I  am  glad  it  is  because  I  believe  in  a  liberal  use  of  parole.  I  believe 
in  parole,  as  I  told  you  at  the  outset.  It  is  more  humane  and  more 
economical  and  makes  more  sense. 

So,  I  believe  in  parole  very  strongly.  Generally,  we  use  parole  very 
liberally.  For  example,  we  give  many  pereons  a  parole  for  a  fourth, 
fifth,  sixth,  and  seventh  time  in  JNIichigan.  We  have  no  limit  on  the 
number  of  paroles  we  give  a  person,  and  there  should  be  no  limit  on 
the  number.  But  I  do  think  your  parole  decisions  have  to  make  sense. 
They  have  to  add  up.  You  have  to  be  able  to  justify  your  decision. 
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I  think  just  as  you  should  justify  denial  of  parole,  you  ought  to  be 
able  to  justify  why  you  paroled  a  man,  too.  They  both  make  sense. 

I  think  you  have  an  accountability  to  society  in  both  ways.  I  believe 
in  liberal  parole.  This  is  by  way  of  saying  we  give  many  paroles  to 
the  same  person.  We  only  have  one  area  or  two  areas  where  we  might 
be  conservative  on  parole  where  we  might  in  a  sense  err  in  favor  of 
society  if  you  want  to  call  it  that. 

Part  of  the,  offenders  we  parole  daily,  although  we  are  sure  the 
prognosis  is  poor.  Meaning  by  that  we  are  pretty  sure  they  are  going 
to  write  some  more  checks  or  do  more  shoplifting  or  do  something  else. 

We  just  do  not  think  they  constitute  any  great  threat  to  our  society. 
We  do  not  think  long-term  imprisonment  is  beneficial  in  those  cases 
and  we  do  not  feel  we  ai'e  adding  a  great  protection  to  society  by  con- 
tinuing to  incarcerate  them. 

So  the  vast  majority  of  offenders,  property  offenders,  we  give  parole 
to,  even  though  in  many  instances  we  know  the  prognosis  is  poor. 

We  err  in  favor  of  society  in  the  case  of  the  assaultive  offenders  like 
sex  offenders.  We  might  also  err  in  favor  of  society  in  the  case  of 
professional  offenders.  We  do  not  see  many  of  those.  They  beat  the 
system.  I  have  seen  very  few  in  19  years. 

But  we  do  get  them  evei-y  now  and  then.  I  think  in  that  kind  of  a 
case,  in  a  case  of  professional  offenders,  in  the  case  of  assaultive  or 
dangerous  offenders,  then  I  think,  if  you  are  in  doubt,  you  err  in  favor 
of  society.  So  to  answer  your  question,  when  is  it  in  conflict,  I  am 
trying  to  outline  myi:hinking  in  that  regard.  Most  often,  however,  I 
feel  parole  makes  sense  because  a  man  is  coming  out  sooner  or  later 
anyhow  and  all  you  are  trying  to  determine  in  a  matter  of  parole  is,  if 
he  comes  out  with  supervision  or  not  and  if  he  comes  out  before  sen- 
tence is  discharged.  That  is  really  all  you  are  deciding. 

Many  times  I  say  where  I  have  little  faith  in  a  man  or  have  concern 
about  danger  that  he  poses,  I  say,  this  is  the  last-year-on-parole  kind 
of  case.  If  he  has  gone  four  to  five,  we  have  minimum  and  maximum 
sentences  in  Michigan,  one  to  five,  10  to  20  and  30  to  40,  except  for 
life  sentences.  So,  many  times  we  see  a  fellow  and  we  say  he  has  a  four 
to  five  and  he  does  not  look  like  a  good  case  particularly  and  might 
pose  some  danger.  We  say  maybe  we  give  society  additional  protection 
by  letting  him  have  the  last  year  on  parole  under  supervision.  That  is 
supposed  to  help  a  man  integrate  himself  into  society.  This  man  has 
been  away  from  society  and  he  is  out  of  touch  with  things  and  he  has 
missed  his  family  and  hopefully  a  parole  agent  can  provide  guidance 
and  supervision  and  direction  so  that  he  can  assist  the  man  in  his  re- 
adjustment to  society.  So  I  am  saying  that  even  in  some  of  the  cases 
about  which  we  have  strong  reser\^ations,  even  in  those  cases,  we 
often  argue  for  what  we  call  the  last  period  of  the  sentence  on  parole. 
I  mean  by  that  the  last  year  and  a  half  or  two,  believing  that 
parole  can  be  meaningful  even  to  them  and  maybe  it  can  be  helpful 
because  without  any  kind  of  assistance,  you  might  be  more  likely  to 
see  him  return  to  crime. 

So  it  is  a  meaningful  thing  even  in  difficult  cases.  Does  this  answer 
your  question  ? 

Mr.  BiESTER.  Yes. 

Mr.  Kastenmeier.  When  you  refer  to  a  professional  offender,  what 
did  you  have  in  mind — a  member  of  organized  crime? 
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Mr.  McCoNNELL.  That  kind  of  thing  or  operating  on  that  level.  You 
do  not  usually  have  much  trouble  identifying  them,  sir.  For  example, 
there  are  a  lot  of  earmarks  of  the  professionals.  The  first  one  you  spot, 
sir,  is  that  this  man  was  originally  convicted  in  a  lower  court  about 
1962  but  he  hits  prison  about  1970.  This  is  the  first  thing  you  will  notice. 
He  has  exhausted  all  of  his  legal  remedies  all  the  way  up  to  the  high- 
est court,  the  U.S.  Supreme  Court.  No.  2,  you  will  never  see  them  hav- 
ing appointed  counsel  because  of  indigency. 

They  have  all  of  the  money  to  hire  the  best  counsel  they  can  get.  You 
can  be  sure  of  that.  So  they  never  need  assistance  from  the  Court  in  that 
regard. 

They  are  not  hard  to  identify.  You  can  spot  them  pretty  quickly.  An- 
other thing  is  many  times  you  will  have  persons  intervening  in  their 
behalf  either  before  they  hit  prison  or  shortly  after  they  get  there 
and  this  can  be  anyone  from  the  press,  itself,  on  up  to  people  in  political 
office  and  people  of  great  degree  of  affluence.  So  they  are  more  apt  to 
have  people  of  some  substance  intervening  in  their  behalf.  The  poor,  of 
whom  we  have  so  many  in  our  system,  have  mom  or  dad  or  sister  or 
brother  or  wife,  but  that  is  about  the  size  of  it  for  most  people  in  prison. 

But  if  a  man  has  a  pretty  good  list  of  high  level  visitors  shortly  after 
he  gets  there,  this  is  an  indication  that  he  is  pretty  big  in  crime. 

These  are  some  of  the  earmarks.  There  are  others,  too.  I  could  go  on 
for  quite  a  while.  When  we  see  a  parole,  I  do  not  see  the  poor.  But 
we 

Mr.  Kastenmeier.  I  would  also  assume  that  the  chances  for  re- 
habilitation, in  the  customary  sense,  are  virtually  nil. 

Mr.  McCoNisrELL.  Right.  This  is  our  view,  sir. 

We  feel  that  most  offenders,  I  used  the  words  "have  nots,"  and  I 
think  this  is  an  understandable  term — most  of  the  people  we  see  are  the 
inadequates  and  misfits  in  our  society.  They  have  not  had  a  lot.  Society 
has  not  been  too  kind  to  them  and  I  refer  to  them  in  a  general  sense  as 
have-nots. 

They  constitute  the  vast  bulk  of  our  prison  population.  These  are 
people  whose  crime  you  do  not  excuse  but  you  understand. 

So  you  have  a  great  deal  of  sympathy  for  most  of  them  because  you 
can  understand  how  they  got  into  crime.  Some  of  us  can  say  "But  for 
the  grace  of  God,  there  go  I."  But  as  to  the  pro,  you  have  a  different 
ball  game  entirely.  He  did  not  get  upset  feeling  that  he  was  abused  by 
his  mother  when  he  was  10  years  old  and  decide  to  pursue  a  career  of 
crime.  The  pro  has,  in  a  knowing,  calculated  professional  manner,  pur- 
sued crime  as  a  livelihood. 

As  a  matter  of  fact,  he  has  no  other  livelihood.  This  is  the  way  he 
earns  his  living.  Now,  since  that  is  the  case,  then  your  chances  for 
changing  his  way  of  life  are  relatively  slim  because  he  does  not  have 
any  emotional  hang-ups  that  caused  him  to  go  into  crime. 

He  went  into  it  because  he  saw  a  chance  to  make  a  lot  of  money 
at  it,  probably  more  money,  quicker  money  than  he  could  make  any 
other  way. 

This  is  the  lure  crime  has  for  them.  To  the  little  man,  well,  he 
got  upset  with  his  wife  and  got  drunk  and  he  went  out  and  stumbled 
in  the  grocery  store  and  cracked  out  five  cartons  of  cigarettes  from 
the  grocery  store.  That  is  the  little  guy  we  might  deal  with  more 
typically.  I  am  over-simplifying  this  but  I  am  doing  it  for  an  effect. 
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A  pro  is  one  who  is  proficient  in  what  he  is  doing.  He  calculates 
what  he  is  doing  and  he  does  it  with  a  high  degree  of  success  and  very 
willingly  pursues  this  kind  of  life. 

That,  in  my  judgment,  is  a  pro.  We  do  not  have  a  lot  of  them  in  our 
prisons.  Most  of  them  miss  us  for  one  reason  or  another  but  when 
we  have,  then,  sir,  to  answer  your  question,  it  is  my  judgment  that 
they  are  not  persons  subject  to  any  high  degree  of  rehabilitation  and 
when  they  are  released  finally,  I  think  they  should  be  released  for 
the  minimum  period  of  time  that  release  permits. 

That  is  my  judgment.  And  we  use  some  words  around  our  place 
that  indicate  something  more  how  we  feel  about  them.  We  give  them 
the  longest  parole  we  can  give  them.  We  use  the  word  "tight"  parole. 
What  we  mean  is  that  we  do  not  want  to  take  any  chances  on  this 
fellow.  If  you  feel  he  is  violating  the  parole,  we  want  this  called  to 
our  attention.  We  do  not  feel  the  kind  of  offender  that  he  is,  that  we 
ought  to  take  too  many  chances  on  this.  So  this  may  indicate  some- 
thing of  our  feeling  on  it  and  I  think  this  would  be  typical  of  other 
releasing  authorities  regarding  professional  offenders.  Does  that 
answer  your  question  ? 

Mr.  Kastenmeier.  Yes;  that  is  very  interesting.  I  do  not  suppose 
that  the  law  really  takes  note  of  this  class  of  offenders,  although  re- 
cently the  Judiciary  Committee  did  report  out  a  crime  bill  which 
had  a  dangerous  offender  classification,  which  was  designed  to  cover 
some  of  the  people  that  you  refer  to. 

Proceed,  Mr.  McConnell. 

Mr.  McConnell.  I  really  was  dealing  with  this  release  on  parole 
and  I  got  in  other  discussion.  I  was  takmg  issue  with  this  change  in 
release.  "Wliile  I  believe  in  liberal  parole — I  believe  in  it  strongly — I 
do  not  believe  the  parole  board  should  ever  be  mandated  to  order  a 
parole.  I  do  not  believe  that  serves  the  best  interest  of  the  offender  nor 
the  best  interest  of  societv- 

Parole  should  always  be  a  selective  process  which  issues  at  the 
most  opportune  time  both  for  society  and  the  offender. 

I  would  take  issue  with  this  kind  of  language  very  strongly. 

I  think  under  the  information  considered  by  the  Board  you  make 
reference  to  annual  hearings — once  a  person  has  been  heard,  he  will  be 
heard  thereafter  annually.  Well,  I  should  say  that  I  believe  in  that 
very  strongly,  too.  We,  in  Michigan,  may  not,  by  policy — continue, 
is  the  word  we  use — the  men  call  it  a  "flop"  and  some  call  it  a  "set" — 
all  of  them  mean  the  same  thing — keeping  them  in  prison.  Now,  we  do 
not  keep  any  man  in  prison  beyond  his  minimum  sentence  more  than 
a  year  without  another  hearing. 

This  is  mandatory  by  our  policy.  I  think  it  is  a  good  policy.  I  think 
it  is  pretty  easy  to  forget  the  men  in  prison  and  to  dodge  facing  him. 
I  think  you  must -talk  with  the  man  and  try  to  be  helpful,  even  if  you 
have  to  give  a  negative  decision. 

I  sliould  say  at  this  point  that  all  of  our  hearings  are  in  person. 
We  do  not  conduct  any  hearings  by  looking  over  a  file  and  making  a 
decision  at  the  office.  The  law  requires  a  hearing  for  every  man  on  his 
minimum  sentence  in  Michigan.  This  is  required. 

I  am  glad  it  does.  I  would  not  want  to  be  sitting  in  the  Lansing 
office  making  a  decision  on  a  man  I  had  never  seen.  So  I  think  this  is 
a  good  requirement.  We  are  a  five-member  board  and  it  takes  three,  to 
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make  a  decision.  We  operate  by  majority  decision.  The  third  member 
serves  as  screening  member.  He  looks  the  case  over,  indicates  how  he 
votes  prior  to  the  hearing  so  then  the  two  hearing  members  who  are 
required  to  hear  every  case  have  a  third  vote.  This  means  that  each 
time  we  sit  down  to  conduct  hearings,  we  are  at  that  time  empowered 
to  act  right  then,  and  we  do  in  about  85  percent  of  our  cases.  With  the 
other  ISpercent,  they  are  what  we  call  high-interest  or  controversial 
cases  for  one  reason  or  another,  we  take  them  back  and  all  five  of  us 
discuss  them  before  we  dispose  of  them,  but  in  about  85  percent  of  all 
our  cases  we  render  a  decision  at  the  hearing. 

In  other  words,  a  man  knows  at  the  hearing  either  he  got  a  parole  or 
he  did  not  get  a  parole  and  if  he  did  not  get  a  parole,  he  knows  why 
he  did  not  get  a  parole  because  we  tell  him  right  then  why  he  did  not 
get  a  parole.  He  also  knows  right  then  when  we  will  see  him  again. 
We  say,  "  You  have  a  lot  of  misconduct  reports  and  you  came  here  for 
felonious  assaults  and  we  think  the  record  indicates  you  are  still 
assaulting.  We  are  going  to  wait  6  months  and  see  if  you  can  show  us  a 
better  conduct  record,"  particularly  with  regard  to  assaultive  behavior 
and  if  you  do,  we  will  plan  to  parole  you  in  6  months. 

We  may  not  require  another  hearing  at  that  time.  We  may  mail  the 
decision  to  him. 

It  is  a  man-to-man  approach  and  I  like  it.  You  do  not  have  a  coun- 
selor and  guard  to  give  a  decision  to  a  man  2  weeks  later  in  writing.  It 
is  my  decision.  I  made  it.  I  am  answerable  for  it  and  if  I  cannot  defend 
the  decision  I  made,  I  should  change  the  decision.  If  I  can  defend  it, 
I  sliould  not  mind  explaining  to  the  guy  why  I  made  it.  I  like  the  man- 
to-man,  face-to-face  approach  where  you  are  not  giving  the  other  per- 
son down  the  line  responsibility  for  issuing  your  decisions  and  trying 
to  explain  them,  too. 

How  can  he  explain  your  decisions?  You  know  why  you  made  them 
and  why  should  a  second  or  third  party  have  the  obligation  of  trying 
to  explain  them. 

I  do  not  believe  in  that  and  I  am  happy  to  work  in  a  system  where 
we  can  make  decisions  at  the  hearing  in  a  face-to-face  relationship. 

]Mr.  Kastenmeier.  You  have  one  member  of  the  Board  who  is  a 
spokesman  as  to  the  Board  decisions,  then,  in  terms  of  explaining  it 
to  the  inmate  ? 

Mr.  McCoNNELL.  Yes,  or  we  might  both  help  out.  We  could  both 
make  comments.  Sometimes  one  member  is  able  to  explain  a  little  more 
clearly  in  a  given  case  or  they  both  might  say  some  things  but  gener- 
ally there  would  have  been  agreement  on  what  we  are  talking  about. 
It  would  be  obvious  what  you  are  talking  about  and  we  do  not  neces- 
sarilv  select  a  person  to  do  it. 

Although  we  operate  with  one  person  as  chairman  as  you  are  to- 
day, sir,  and  later  the  other  person  can  ask  questions  and  generally 
comment  and  come  in  but  we  do  have  one  person  who  serves  as  a  chair- 
man and  he  would  more  likely  give  the  decision. 

Mr.  Kastenmeier.  Does  the  inmate  on  occasion  try  to  argue  at  that 
point? 

Mr.  McConnell.  Yes.  This  happens  occasionally.  If  it  is  a  negative 
decision,  you  are  more  likely  to  get  it  than  if  it  is  a  positive  one.  We 
have  this  policy,  we  say — "Do  you  have  some  questions  about  the  de- 
cision?" And  he  may  say,  "I  do  not  understand  this  and  this"  and  we 
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say,  "We  will  go  over  it  again  with  you,"  and  we  will  re-explain  and  he 
may  offer  views  of  his  own  in  an  argumentative  fashion  and  we  will 
further  explain  if  we  feel  we  can  and  then  finally  if  he  seems  like  he 
just  wants  to  argue,  then  we  say,  "The  interview  is  terminated,  sir." 
We  do  not  think  it  can  be  further  productive. 

In  other  words,  we  will  explain  as  long  as  there  are  honest  questions 
about  our  decision.  We  will  entertain  any  comments  from  him.  We  will 
not  engage  in  a  lengthy  argument  for  a  half  hour  that  is  nonproductive 
because  we  do  not  think  anybody  is  helped  this  way. 

Does  that  answer  your  question  ? 

Mr.  Kastenmeier.  Yes. 

Mr.  McCoNNELL.  I  was  talking  about  annual  reviews  and  adding 
comments  regarding  that.  I  like  the  idea  of  an  annual  review.  The 
next  section,  section  4210,  procedure  of  parole  determination  hear- 
hig — this  has  to  do  with  making  available,  I  think,  reports  that  the 
Board  would  use,  making  those  reports  available  to  the  prisoner. 

I  notice  you  have  a  couple  of  safeguards.  I  think  one  of  them  says 
that  you  would  not  reveal  confidential  information  and  I  think  an- 
other section  says,  you  would  not  reveal  any  information  which  might 
be  harmful  to  the  inmate. 

Those  are  two  pretty  good  safeguards  and  there  might  need  to  be 
other  safeguards  on  that.  In  a  general  sense,  I  believe  the  more  you  can 
level  with  inmates — we  use  that  word  around  our  office  a  lot — the  more 
you  can  level  with  them,  the  more  they  understand  what  you  are  doing, 
what  you  are  saying,  I  think  the  greater  the  chance  is  for  you  to  have 
them  accept,  and  that  this  decision  they  make  can  become  a  part  of 
their  rehabilitation.  But  I  think,  as  long  as  they  feel  they  do  not 
have  a  good  understanding  of  why  you  are  doing  what  you  do,  it  makes 
it  extremely  difficult  for  them  to  accept.  I  do  think  you  have  to  be  care- 
ful about  confidential  and  harmful  information.  I  think  other  than 
that,  I  think  essentially  that  much  of  the  information  that  you  base 
your  decision  on  might  be  made  available  to  the  inmate.  I  would  not 
like  to  see  this  bog  down  into  a  kind  of  adversary  proceeding  whereby 
he  would  question  the  different  kinds  of  materials  you  might  make 
available  to  him  because  again  I  would  think  that  would  be 
nonproductive. 

Let  me  give  you  a  'for  instance.'  I  could  see,  for  example,  what  we 
call  a  Parole  Eligibility  Report,  a  more  common  term  might  be  a  prog- 
ress report  or  a  summary  of  his  prison  adjustment. 

Now,  this  really  is  just  information  compiled  by  his  counselor  and 
it  is  a  compilation  of  the  various  reports  by  the  guards,  work  super- 
visor, teachers,  vocational  instructors,  and  this  is  a  summary  or  com- 
pilation of  these  various  reports. 

I,  personally,  could  see  no  great  harm  in  an  inmate  seeing  what  has 
been  written  about  his  prison  adjustment.  I  can  see  harm  in  certain 
other  kinds  of  reports. 

In  3b  general  sense  what  I  want  to  make  clear  is  that  I  believe  the 
more  inmates  can  have  confidence  in  the  system  and  the  more 
the  board  can  be  accountable  for  its  decisions,  I  think  flie  more 
readily  it  is  accepted  by  the  inmates.  This  is  my  judgment  in  a  general 
sense. 

One  other  section  has  to  do  with  attorneys  at  hearings.  I  want  to 
point  out  that  we  have  never  had  attorneys  at  parole  hearings.  We 
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have  had  attorneys  at  parole  revocation  hearings.  But  we  have  never 
had  them  at  regular  parole  hearings.  My  judgment  is  that  attorneys 
essentially  serve  no  real  good  purpose  at  parole  hearings. 

I  will  tell  you  why  I  say  that.  Really,  when  you  are  making  a  parole 
decision,  it  is  a  social  decision.  You  are  simply  trying  to  decide  if 
this  man  has  made  sufficient  changes  in  his  attitude  and  behavior  to 
indicate  or  suggest  that  he  is  now  ready  to  go  out  and  live  a  better 
life,  to  live  a  law-abiding  life  and  to  be  a  better  citizen.  This  is  all 
you  are  trying  to  do. 

In  my  judgment  and  by  the  way,  I  want  to  point  out  I  have  talked 
to  many,  many  attorneys  over  the  past  19  years  on  many  cases  and  in 
many  instances  I  have  found  them  quite  helpful,  but  I  just  do  not 
see  how  an  attorney  in  a  parole  hearing  has  much  to  offer  because 
you  have  various  kinds  of  reports  before  you  and  the  man  and  of 
course  the  advantage  of  the  interview,  itself,  and  you  are  trying  to 
make  a  social  decision.  The  attorney  in  this  kind  of  a  situation  seems 
to  me  is  only  what  I  would  call  a  mouthpiece.  In  other  words,  I  sup- 
pose he  may  feel  he  can  say  things  better  than  the  inmate  is  saying 
them  but  again  if  you  have  got  a  professional  parole  board,  I  think 
they  understand  the  language  of  inmates  very  well  and  they  do  not 
need  to  have  interpreted  the  reports  of  the  inmate  to  them.  I  see  it  as 
an  additional  expense  on  many  poor  people  who  can  ill  afford  it.  How- 
ever, I  anticipate  that  probably  this  would  be  provided  to  indigents. 
Is  that  correct  ? 

Mr.  Eglit.  I  believe  there  is  case  law  that  says  that  where  you  do 
allow  retained  attorneys,  in  that  circumstance  indigents  must  also  be 
provided  attorneys,  without  fee. 

Mr.  ]McCoNNELL.  I  would  not  disadvantage  poor  people  by  the 
process  but  beyond  that  what  I  want  to  point  out  is  that  I  do  not 
thinlv  they  serve  any  real  good  and  useful  purpose. 
Mr.  Blester.  Can  we  explore  that  for  a  moment  ? 
Mr.  ]McCoNNELL.  Surely. 

Mr.  BiESTER.  We  have  heard  many  witnesses  and  with  many  dif- 
ferent viewpoints  indicating  that  when  the  parole  board  gives  a 
6-month  set-off  or  a  year  set-off,  that  in  a  sense  what  is  being  engaged 
in  is  a  kind  of  sentencing  process. 
Would  you  agree  that  is  somewhat  similar  to  the  situation  here  ? 
Mr.  McCoNNELL.  I  suppose  you  could  call  it  that.  I  have  heard  for 
years  on  the  board  that  the  board  is  guilty  of  resentencing. 

Mr.  BiESTER.  It  is  not  a  question  of  being  guilty  of  resentencing.  It 
is  a  kind  of  resentencing. 

Mr.  McCoNNELL.  Yes.  There  is  no  question  about  it. 
Here  is  a  man  who  has  a  1  to  5 — ^you  see  him  in  1  and  you  do 
not  think  he  has  given — is  going  to  be  ready  for  another  6  months — 
most  of  ours  are  for  6  months — unless  we  feel  the  fellow  is  a  dan- 
gerous offender  then  we  give  him  1.  But  it  is  not  a  long  period  of 
time  involved.  I  suppose  you  could  term  that  a  type  of  resentencing. 
We  like  to  feel  it  is  a  discretionary  matter  whereby  hopefully  by  the 
delay  a  man  will  achieve  a  greater  degree  of  parolability  and  parole 
readiness  and  that  he  and  society  will  be  benefited  by  the  delay. 

I  want  to  point  out  that  we  have  had  men  tell  us  that  they  are  glad 
that  we  have  given  them  that  set.  "I  had  not  taken  a  look  at  my  drink- 
ing problems.  Now,  I  have  joined  AA  and  I  have  attended  group 
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counseling  and  I  have  more  insight  and  understanding  of  why  I  drink 
and  I  think  my  chances  have  improved  because  of  the  delay." 

So  I  do  not  think  it  is  all  bad.  I  think  sets  can  be  constructi^je.  This 
is  where  I  think  the  explanation  is  useful. 

Mr.  BiESTER.  If  that  is  the  case,  then  what  goes  on  at  the  parole 
hearing  is  extremely  important  in  terms  of  due  process. 

Mr.  McCoNNELL.  Yes. 

Mr.  BiESTER.  And  we  have  had  testimony  here  from  a  number  of  wit- 
nesses indicating  that  in  many  jurisdictions  the  parole  hearing  lasts 
for  5  minutes.  It  is  over  in  a  flash.  I  imagine  the  cosponsors  of  the 
bill  have  included  this  paragraph  to  provide  some  check,  some  mecha- 
nism by  which  concern  for  due  process  may  be  expressed  in  the  hear- 
ings of  the  board.  I  happen  to  admire  the  way  you  characterize  your- 
self as  speaking  to  the  man  directly  and  giving  him  the  reasons  and 
explaining  the  basis  of  the  decision.  I  agree  that  is  the  best  way  to 
go  about  it.  But  there  are  many  jurisdictions  in  which  the  hearing  is 
5  minutes  or  less  and  a  month  later  the  man  gets  notice  that  he  has 
been  set-off  for  another  year. 

Now,  I  think  there  is  an  apprehension  that  due  process  may  not 
be  followed  in  the  course  of  that  kind  of  activity  and  therefore  the 
counsel  would  be  there,  not  necessarily  to  better  speak  for  the  in- 
dividual, but  to  guarantee  for  all  of  the  persons  who  come  before  the 
board  during  all  of  the  processes  of  the  board,  that  due  process  is 
being  followed. 

Mr.  McCoNNELL.  What  would  that  mean?  Due  process  in  your 
judgment  at  a  parole  hearing? 

Mr.  BiESTER.  I  would  think  it  would  mean  that  the  parolee  would 
be  given  notice  of  the  hearing  and  an  adequate  opportunity  to  appear 
and  explain  the  reasons  why  he  should  be  paroled,  and  tliat  he  would 
be  given  the  right  to  challenge  factual  statements  which  have  been 
offered  against  him.  This,  I  believe,  would  be  the  very  least  that  he 
is  entitled. 

Mr.  McCoNNELL.  We  do  all  of  these  and  we  do  not  have  any  attor- 
neys present. 

Mr.  BiESTER.  My  problem  is  that  I  happen  to  admire  what  you 
characterize  to  be  your  system  so  I  am  not  talking  about  your  system, 

Mr.  McCoNNELL.  You  are  talking  about  other  systems. 

Mr.  BiESTER.  That  is  right.  I  assume  you  do  not  have  5-minute  hear- 
ings and  you  do  tell  the  man  right  then  and  there  why  he  has  been 
denied  parole,  but  I  am  speaking  of  systems  in  which  the  hearing  is 
so  brief  and  the  notification  of  their  decision  so  much  later  in  time 
that  there  may  be  a  failure  to  observe  fundamental  due  process  in  such 
a  system. 

Mr.  McCoNNELL.  That  is  quite  conceivable,  sir. 

Mr.  BiESTER.  And  I  think  that  is  the  reason  why  attorneys  are  being 
suggested. 

Mr.  McCoNNELL.  One  other  interest  I  have  is  that  I  think  a  quick 
decision  is  important  to  men.  Any  delay  of  a  decision  is  really  a  very 
difficult  thing  for  the  man.  Two  weeks,  4  weeks — whatever,  during 
that  period — the  men,  they  all  tell  me,  do  their  hardest  time  during 
that  period  so  I  think  to  that  same  extent,  I  think  any  delay  that  might 
be  occasioned  by  counsel  being  present  would  be  undesirable  or,  if 
counsel  unnecessarily  delayed  or  was  late  for  the  parole  hearing  so 


525 

that  it  affected  the  decisionmaking  process  when  you  can  make  the 
decision,  this  would  be  unfortunate. 

So  I  do  see  some  drawbacks  and  I  guess  unfortunately  I  have  been 
■close  enough  to  the  picture  for  the  past  19  years  to  feel  that  in  in- 
stances they  have  not  been  particularly  advantageous  in  the  cases  in 
which  they  appeared. 

Mr.  BiESTER.  I  fully  understand  that  in  your  setting,  but  may  I  ask 
you  how  society  can  guarantee  to  the  prisoners  and  inmates,  whom 
you  have  characterized  very  forcibly  earlier  as  poor,  as  unskilled  in 
terms  of  articulation,  that  they  get  a  better  shake  than  a  2-  or  3-  or 
5-minute  hearing  and  they  have  a  chance  to  have  fundamental  due 
process  in  those  hearings  ? 

Mr.  McCoNXELL.  I  think  you  need  to  safeguard  the  little  man  in 
prison  of  which  we  have  so  many,  as  much  as  you  can  and  if  this  is 
one  of  the  ways  of  safeguarding  his  rights;  I  would  applaud  it. 

I  happen  to  feel  that  throughout  our  society  the  little  man  is 
victimized  in  our  system  of  justice. 

Mr.  BiESTER.  I  do,  too.  It  worries  me  that  there  seems  to  be  no  real 
mechanism  in  many  of  these  jurisdictions  to  guarantee  that  that 
fellow  gets  due  process. 

INIr.  McCoNXELL.  I  guess  this  is  one  of  the  things  I  have  been  rather 
proud  of  during  my  19  years  on  the  board.  We  have  a  provision  in 
Michigan  which  provides  for  what  they  call  an  early  parole.  Thus 
far  this  year  we  have  released  260  men  on  that  basis.  This  means  that 
even  though  the  minimum  sentence  might  have  been  10  years,  a  man 
does  well  for  2  years  or  3  years,  the  parole  board  together  with  the 
sentencing  or  successor  judge  can  release  this  man  early  on  showing 
of  good  performance. 

I  said  that  to  show  again  that  it  is  again  in  our  society  the  little 
man  who  is  most  likely  to  get  sent  to  prison  for  one  thing  and  if  he 
comes,  he  is  most  likely  to  get  the  heaviest  thing  for  the  second  thing, 
so  anything  we  can  do  to  safeguard  the  rights  of  the  offenders  in 
prison,  I  want  to  do  this.  It  just  happens  in  our  system  we  feel  there 
are  a  number  of  safeguards  built  in  our  systems  so  that  legal  counsel 
is  not  necessarily  helpful  or  needed  but  please  understand  that  I 
would  applaud  and  strongly  support  any  safeguards  to  the  little  men 
in  prison.  I  often  say  when  I  am  talking  to  people  that  I  have  prob- 
ably talked  to  50,000  inmates  in  these  years,  and  I  have  only  talked 
to  one  millionaire,  by  way  of  supporting  what  I  am  saying — that 
mostly  it  is  the  little  people  that  prisons  are  filled  with,  and  anything 
we  can  do  to  help  them,  I  am  always  for.  And  the  parole  process  is  one 
way  we  have  of  doing  that. 

I  remember  a  case  not  too  long  ago.  This  fellow  was  in  as  a  fifth 
offender  and  he  was  a  checkwriter  and  he  has  the  other  disease  that 
goes  with  checkwriting,  the  drinking,  and  he  is  an  alcoholic  check- 
writer  in  and  out  of  our  system  five  times  and  the  most  checks  he  ever 
wrotek  was  $100- worth. 

But  in  Michigan  they  have  a  statute  for  forgery  which  carries  14 
years'  maximum  sentence.  The  judge  in  this  case  happened  to  know  this 
man  and  probably  tired  of  seeing  him  and  he  gave  him  10  to  14  years. 

In  my  judgment,  although  he  is  a  fifth  offender,  he  is  not  a  pro- 
fessional checkwriter.  He  is  an  alcoholic  bum  who  wrote  checks  and 
he  JS  iiis  own  worst  enemy  and  in  my  judgment  10  years  in  prison 
seemed  excessive. 
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So  we  moved  to  get  him  out  on  an  early  parole.  I  think  he  did  2 
or  3  years  and  he  went  out.  The  unfortimate  part  of  the  story  is  that  a 
little  later  we  saw  him  back  again.  I  do  not  think  we  did  anything 
wrong  because  I  think  the  sentence  was  excessive  to  begin  with. 

If  I  see  10  years  for  checks,  then  I  want  to  see  the  check  professional 
with  rings  operating  in  several  county  areas  and  hundreds  of  thou- 
sands of  dollars  worth  of  checks  and  then  I  can  go  for  10  to  14  because 
he  is  a  pro  and  he  played  the  game  and  he  lost  and  so  he  takes  his 
lumps. 

But  to  the  typical  alcoholic  checkwriter  a  10-year  sentence  in  my 
judgment  is  excessive.  We  moved  to  release  him  early  in  terms  of 
equitable  reasonableness  and  fairness  and  the  right  thing  to  do,  that 
is  all. 

We  have  the  opportunity  through  early  parole  to  do  this  for  many 
men.  I  like  it  because  I  think  it  is  a  fair  way  to  do  business  and  a  way 
to  represent  the  little  fellow  who  gets  neglected  all  the  way  along  the 
System.  I  like  to  feel  that  our  board  in  a  sense  kind  of  equalizes  some 
of  the  inequities  in  our  System. 

Mr.  BiESTER.  But  isn't  there  a  psychological  hazard  to  the  little  man 
when  that  exercise  is  a  matter  of  grace? 

Mr.  McCoNNELL.  You  mean  it  should  be  automatic? 

Mr.  BiESTER.  No,  but  I  am  posing  the  question.  Isn't  there  a  psycho- 
logical hazard  when  the  break  he  gets  is  a  matter  of  grace?  That  the 
system  has  decided  to  bend  for  Mm. 

Mr.  McCoNNELL.  Of  course  there  would  be  nothing  else  that  we 
could  do  in  the  matter-.  We  would  be  doing  under  the  circumstances 
all  we  could  do.  Actually  the  system  that  failed  him  would  be  the 
system  that  predated  us  and  led  up  to  us. 

I  suppose  all  I  am  saying  is  that  it  is  our  way  of  trying  somehow 
to  equalize  justice  for  the  little  man.  Maybe  I  am  not  saying  this  too 
well.  But  that  is  what  I  am  trying  to  say  and  we  take  pride  in  this. 
We  think  it  makes  a  lot  of  sense  and  this  is  one  of  the  things  we  feel 
can  be  a  very  motivating  force  for  good  morale  during  imprisonment 
because  the  men  know  they  can  get  an  early  parole. 

I  don't  know  how  much  more  time  you  want  me  to  take  here. 

Mr.  BiESTER.  I  am  afraid  it  is  my  fault.  I  have  held  you  here  with 
this  colloquy  but  it  is  a  matter  that  I  think  is  important  enough  to 
warrant  this.  I  am  afraid  we  do  have  another  witness  and  I  will  have 
to  stop  here  and  let  you  go  on. 

Mr.  McCoNNELL.  You  talked  about  parole  and  good  time  in  the 
law  and  I  want  to  say  that  we  operate  a  little  differently  there  again. 

When  we  order  parole  for  a  man,  we  may  give  any  period  of  parole 
we  wish.  We  are  only  restricted  on  certain  cases — murder,  rapes,  and 
kidnaning  and  robbery,  to  give  a  minimum  of  2-year  parole. 

Beside  that,  we  may  give  any  parole  we  wish  for  any  man  we  wish. 
We  are  not  obligated  to  parole  for  the  balance  of  the  sentence.  We 
may  give  any  parole  period  we  like.  A  typical  period  is  18  months  to 
2  years.  We  mav  discharge  at  anv  time  we  like  from  parole,  upon 
showing  of  good  performnnce  and  recommendation  by  his  agent  or 
parole  agent. 

We  tynicallv  discharge  in  about  a  year  if  a  man  has  done  well  for 
that  period  of  time  who  might  have  had  a  2-year  parole,  so  there  is 
nothing  magic  about  any  parole  period.  In  fact,  there  is  nothing  magic 
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about  time  in  prison.  It  is  what  one  does  with  the  time  that  is  impor- 
tant. There  is  nothing  magic  about  time.  So  we  believe  then  in  reduc- 
ing the  man's  period  on  parole  if  he  makes  a  good  adjustment  and  we 
often  discharge  early  from  parole.  We  do  that  quite  often. 

A  1-year  parole  period  would  be  adequate  for  most  offenders.  In 
fact,  Ohio,  I  think,  has  routinely  given  a  1-year  parole  period.  We 
have  given  18  months  to  2  years.  But  1-year  parole  period  for  most  of- 
fendei'S  would  be  sufficient. 

Experience  indicates  that  most  people  who  are  going  to  violate  their 
parole  do  so  in  6  months.  So  a  year  of  parole  adjustment  is  a  fairly 
good  indicator. 

The  next  section  has  to  do  with  removal  of  disqualification  or 
disability. 

I  strongly  favor  that.  You  probably  gather  that  from  my  earlier 
comments  when  I  said  I  do  not  feel  inmates  should  be  forever  dis- 
advantaged by  virtue  of  having  violated  the  law  at  some  period  in 
their  life. 

So,  I  favor  the  removal  of  disqualification  or  disability  that  might 
have  resulted  from  the  offense  at  all.  I  think  that  is  what  we  mean 
when  we  talk  about  rehabilitation. 

I  do  not  know  how  you  can  talk  about  rehabilitation  and  keep 
a  man  from  exercising  all  of  the  rights  other  people  have.  If  you 
mean  rehabilitation,  you  should  accept  this  man  as  a  full-fledged 
citizen. 

Parole  revocation,  well,  I  do  not  like  any  hearings,  parole  revoca- 
tion hearings,  by  one  member.  We  have  always  used  at  least  two  mem- 
bers on  all  of  our  hearings,  the  revocations  or  regular  hearings. 

That  provides  a  reasonable  degree  of  balance  between  the  two  mem- 
bers. It  is  quite  possible  for  one  man  to  have  a  bias. 

It  is  quite  possible  he  will  have  a  bias  against  a  certain  offender  or 
a  kind  of  offender  and  the  other  man's  presence  adds  a  balance  to  the 
matter. 

So,  I  would  never  favor  one-man  board  hearings.  I  would  never 
favor  that  at  all.  We  never  do  it.  All  of  our  hearings  are  with  at  least 
two  members.  All  of  our  hearings  have  at  least  a  third  member  look  at 
the  case. 

So  there  are  three  of  our  five  members  involved  in  every  decision 
made,  whether  a  parole  hearing  or  revocation  hearing,  and  in  some  of 
them,  all  five  are  involved  in  some  of  the  high-interest  cases. 
So,  I  do  not  like  the  one-man  hearings. 

The  question  of  parolee  examining  the  evidence.  I  have  seen  some. 
I  have  had  mothers  who  felt  their  son  was  back  on  drugs  and  doing 
some  pretty  foolish  things  around  home  and  frightening  things  and 
they  would  contact  the  parole  agent  and  the  parole  agent  would  have 
the  man  returned. 

This  is  pretty  hard  to  let  a  fellow  see.  "Your  mother  felt  you  ought 
to  come  back,  "fellow."  So  there  are  certain  things  and  certain  kinds 
of  information  where  I  think  it  could  be  very  dangerous  to  the  man 
and  to  the  whole  rehabilitation  process  if  he  were  to  see  certain  infor- 
mation. So  I  think  with  proper  safeguards  again,  harmful  or  con- 
fidential information  excluded,  much  of  the  other  information  they 
could  see.  Again  this  goes  back  to  my  earlier  comment  about  credibility. 
I  do  not  think  you  should  play  games  with  people.  These  are  people's 
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lives  you  fire  talking  about  and  I  think  they  have  a  right  to  have  as 
much  information  as  you  can  give  them  about  whait  you  are  doing. 

If  what  you  are  doing  is  defensible,  you  should  not  mind  explain- 
ing that.  So  the  more  you  can  share  with  them  about  your  decision- 
making process,  the  better. 

In  a  sense,  I  support  that.  Appeals,  we  have  never  had  any  appeal 
procedure  in  Michigan.  There  is  no  appeal  from  the  board's  decision. 
T  can  see  certain  safeguards  going  back  to  the  discussion  of  the  poor 
little  people  where  they  might  feel  need  for  protection. 

We  have  never  felt  the  need  for  it.  But  I  can  understand  that  the 
appellate  procedure  can  afford  offenders  an  oppoitunity  to  take  a  look 
at  decisions  parole  board  members  have  made. 

It  is  a  time-consuming  process.  You  get  into  personnel  problems  and 
]>roblems  of  finance,  but  assuming  you  could  meet  the  problems  of  fi- 
nance and  personnel,  I  would  have  no  strong  objection  to  appellate 
procedure. 

Again  I  say  if  what  you  have  done  is  the  right  thing  and  is  defensi- 
ble, you  should  not  mind  if  they  appeal  it.  Wliy  should  you  care  if 
you  do  not  have  something  to  hide,  and  I  do  not  feel  most  Boards  would 
have  anything  to  hide.  I  would  say  that  it  could  become  time-consum- 
ing and  costly  and  this  would  be  the  main  thing  that  I  would  raise 
question  about. 

Fixing  eligibility  at  time  of  sentencing.  I  think  this  would  permit 
the  judge  in  certain  cases  to  fix  a  parole  eligibility  time  if  I  am  clear 
on  that.  And,  of  course,  this  is  very  consistent  with  what  Michigan  does 
already.  The  judge  does  fix  the  time  or  the  minimum.  The  maximum 
is  imposed  by  statute  in  Michigan.  The  judge  has  complete  authority 
over  the  minimum.  So  the  fixing  of  the  minimum  is  certainly  that 
which  I  have  lived  with  and  I  accept  and  I  think  that  it  has  merit. 

There  are  two  or  three  things  I  did  not  comment  on  in  my  original 
response.  One  of  them  is  factors  to  take  into  account  in  parole  deter- 
mination. I  think  it  is  pretty  hard  to  spell  out  in  writing  the  factors.  I 
tliink  they  can  be  different  things  for  differing  men  and  have  different 
weights.  So  it  is  pretty  hard  to  spell  out  a  list.  I  think  there  are  some 
things  left  out  of  yourset  of  criteria  that  I  think  in  my  judgment  would 
be  important  in  making  a  decision.  I  would  want  to  evaluate  carefully 
and  know  as  much  as  I  could  about  the  offense,  itself,  because  many 
times  that  can  tell  you  a  great  deal  about  the  man  and  so  T  would  want 
pretty  good  detailed  information  about  the  offense. 

I  would  be  particularly  concerned  if  it  was  a  pattern. 

I  am  never  as  quite  concerned  about  the  isolated  sex  offense  as  I  am 
the  sex  offender  who  is  in  for  the  fourth  of  fifth  time. 

And  so  I  think  prior  records  are  of  concern  to  the  board,  too,  be- 
cause this  speaks  to  the  pattern.  You  are  not  going  to  use  his  prior  rec- 
ord to  knock  a  guy  over  the  head  with  it  but  you  are  going  to  try  to 
see  how  this  guy  has  operated  and  performed  over  the  years  and  if  this 
is  l^^s  third  or  fourth  time  around,  I  think  you  need  to  take  a  good  look 
at  that. 

As  I  said  earlier,  we  do  not  limit  the  number  of  paroles  we 
give  anv}x>dy  but  I  think  each  time  a  fellow  comes  back  as  a  violator, 
you  take  a  hard  look  at  him  to  see  if  there  is  anything  to  support- parole 
readiness  at  this  time,  and  I  think  this  is  the  sort  of  thing  you  have  to 
ffo  into. 
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You  cannot  always  just  take,  for  example,  into  account  the  fact  that 
a  fellow  has  done  real  well  in  prison  because  many  times  men  do  good 
prison  time.  As  a  matter  of  fact,  my  experience  has  been  that  the  habit- 
ual offender  is  more  likely  to  do  good  prison  time  than  the  first  offend- 
er simply  by  virtue  of  the  fact  that  he  knows  his  way  around  and  he 
knows  where  the  jobs  are,  and  he  knows  the  trouble  spots  and  he  is 
interested  in  one  thing,  earning  as  much  good  time  as  he  can  and  get- 
ting out.  That  is  his  interest. 

So  many  times  he  does  good  prison  time  but  this  does  not  mean  too 
much  in  terms  of  parolability. 

I  remember  a  classic  example  of  a  man  that  I  talked  with  a  few 
years  ago  who  was  serving  on  a  murder  second  and  the  victim  was 
iiis  common-law  wife.  It  was  his  first  time  in  and  he  was  a  primitive 
sort  of  man,  who  fits  the  terms  of  our  have-nots,  but  a  good  worker 
and  a  law-abiding  man,  except  for  taking  the  life  of  his  common-law 
wife. 

I  was  veiy  interested  in  the  case  and,  in  fact,  I  assisted  him  in  get- 
ting a  special  parole,  which  means  an  early  parole. 

He  got  out  and  it  was  a  matter  of  a  few  years  later  I  saw  this  same 
man  before  me  and  he  was  back  this  time  and  guess  what  it  was  for — 
this  time  murder  second  and  another  common-law  wife. 

He  was  arguing  that  he  had  done  real  well  in  prison  and  I  said, 
"Yes."  He  said,  "Gee,  I  am  glad  I  saw  you,  Mr.  McConnell.  You 
helped  me  get  my  other  special  parole." 

I  said,  "Yes,  I  did  but  I  usually  only  make  one  fatal  mistake"*  and 
]-iOLvrithstanding  the  fact  that  this  man  had  come  in  and  compiled  a 
fine  record  and  in  many  respects,  was  a  good  citizen  and  a  good 
worker,  but  apparently  he  had  certain  kinds  of  problems  with  women 
which  m.ade  it  impossible  for  him  to  live  with  them  successfully  and 
he  ended  up  by  taking  their  lives  on  two  occasions.  Knowing  this,  it 
was  going  to  be  very  hard  for  this  man  on  a  basis  of  a  prison  record, 
to  convince  me  that  1  ought  to  parole  him  again. 

I  said  that  to  show  that  we  do  have  to  take  into  account  the  pattern 
and  the  nature  of  the  offense  and  this  sort,  of  thing  which  I  notice  in 
your  criteria  you  omitted  some  of  these  things. 

Tliat  is  all  I  wanted  to  say.  The  other  tiling  I  take  issue  with  that 
I  did  not  comment  on  in  my  written  report  is  the  parole  violation. 
I  notice  you  would  permit  on  a  case  of  a  technical  violator  certain 
other  things  such  as  extending  the  parole,  intensifying  the  parole, 
changing  the  parole  conditions,  but  you  would  not  permit,  on  a  techni- 
cal violator,  that  he  be  returned  to  prison. 

I  find  this  very  unacceptable  for  the  main  reason  that  it  under- 
mines, in  my  judgment,  the  real  effectiveness  and  the  real  purpose  of 
parole. 

Parole  to  me  means  that  you  decided  that  you  are  going  to  let  this 
man  back  in  the  community.  You  see  certain  changes  and  attitudes 
which  indicate  that  now  he  is  more  ready  to  be  a  good  citizen.  Obvi- 
ously, you  are  not  going  to  be  right  all  of  the  time  when  you  make 
that  judgment.  Since  you  granted  parole  on  the  basis  that  you  think 
he  has  made  certain  changes,  and  since  the  main  thrust  of  parole  is  not 
only  to  assist  the  individual  but  to  give  certain  protection  to  society, 
when  you  deprive  a  board  of  the  opportunity  of  returning  that  man  to 
prison  for  further  assistance,  it  seems  to  me  you,  in  a  sense,  under- 
mine the  effectiveness  of  a  real  parole  system. 
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So,  I  personally  do  not  subscribe  to  return  to  prison  as  the  only 
alternative.  Please  understand  I  think  it  is  a  last  resort.  I  am  not 
one  who  has  great  faith  in  our  prisons.  At  best  they  are  very  abnormal 
situations.  There  is  no  question  about  it.  They  are  improving  all  of 
the  time.  I  think  they  are  at  least  becoming  more  humane  and  I  think 
they  are  trying  to  do  things  in  terms  of  training  for  people. 

So  I  think  they  are  better  than  they  used  to  be.  But  the  best  prison  is 
an  abnormal  situation  for  any  human  being,  let  us  not  kid  ourselves. 
Nevertheless,  if  you  are  to  make  maximum  use  of  parole,  which  I 
think  a  parole  board  should,  it  seems  to  me  it  is  essential  that  you 
have  the  opportunity  to  return  this  man  for  further  prison  service 
if  that  seems  not  only  in  his  interest  but  in  the  interest  of  society. 

I  would  like  to  feel  that  in  many  instances  that  would  not  be  nec- 
essary. You  could  use  some  of  the  alternatives  you  propose.  I  am 
simply  saying  that  I  would  not  exclude  return  to  prison  as  one  of  the 
alternatives  which  apparently  this  bill  does.  Am  I  clear  ? 

Mr.  Kastenmeier.  Is  that  all  of  your  commentary  on  the  bill? 

Mr.  McCoNNELL.  Yes,  sir.  I  apologize  if  I  took  too  much  time.  Thank 
you  for  the  opportunity. 

Mr.  Kastenmeier.  Your  statement  has  been  very  helpful,  Mr. 
McConnell,  and  we  appreciate  your  comments. 

Mr.  Linde,  chairman  of  the  Minnesota  Adult  Corrections  Com- 
mission. 

TESTIMONY  OF  LLEWELLYN  H.  LINDE,  CHAIRMAN,  MINNESOTA 
ADULT  CORRECTIONS  COMMISSION 

Mr.  Linde.  Thank  you,  Mr.  Chairman.  What  I  would  like  to  do 
if  I  can  is  to  read  my  written  statement,  which  will  take  probably 
6  or  7  minutes,  and  that  will  set  the  stage. 

First,  I  want  to  express  my  thanks  to  your  subcommittee  for  the 
privilege  to  state  my  professional  oj)inions  concerning  proposed 
parole  legislation  before  the  House  Judiciary  Committee. 

The  total  American  criminal  justice  system  for  some  time  has 
been  undergoing  close  scrutiny  and  review  with  a  strong  blend  of 
crisis  and  controversy.  For  those  of  us  in  the  parole  business,  this 
whole  saga  has  been  frustrating,  anxiety  producing  and  difficult. 
But  let  me  state  that  all  of  these  developments  are  necessary  and 
healthy.  We  urgently  need  to  reexamine  all  aspects  of  the  parole 
process. 

The  American  parole  systems  should  be  improved  and  changed  in 
ord^r  to  bring  about  a  larger  measure  of  fairness  and  human  dignity. 
While  our  correctional  methods  of  criminal  offenders  are  still  un- 
scientific and  uncertain,  it  has  been  convincingly  established  that  the 
offender  does  respond  positively  to  humaneness  and  due  process. 
Our  parole  laws  and  practices  must  reflect  more  fairness  and  equity. 

I.    COMMtJNITY-ORIENTED   PROGRAMS 

Under  the  able  leadership  of  Commissioner  David  Fogel,  Minnesota 
is  rapidly  moving  in  the  direction  of  transferring  correctional  pro- 
grams in  steel  and  concrete  maximum  security  institutions  to  the  com- 
munity. Granted,  a  relatively  low  percentage  of  our  offender  popula- 
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tion — career  felons  and  violence-prone  offenders — will  always  require 
strong  security  facilities.  On  the  other  hand,  it  is  clearly  recognized  that 
the  vast  majority  of  our  offenders  can  be  effectively  treated  in  the 
community. 

The  ex-offender  should  be  given  the  equal  opportunity  to  gain  em- 
ployment in  the  correctional  field  along  wdth  the  non-offender.  More 
important,  the  ex-offender  should  be  given  a  chance  to  successfully  par- 
ticipate in  a  wide  range  of  occupations  and  professions.  His  sense  of 
well  being  and  productivity  must  be  the  prime  consideration. 

II.  STATE  PAROLE  BOARDS 

With  reference  to  non-civil  service  parole  boards,  title  III  states 
that  board  members  of  the  same  political  party  should  not  have  a  ma- 
jority on  the  board  of  more  than  one  member. 

In  theory,  this  principle  does  have  merit.  And  unethical  political 
pressure  and  manipulation  is  not  warranted  in  parole  matters.  How- 
ever, the  true  nature  of  our  whole  governmental  system  is  based  upon 
political  affilation.  It  can  be  safely  stated  that  the  political  beliefs  or 
l^ractices  of  a  given  parole  board  member  is  an  insignificant  part  of  his 
ability  to  enter  the  parole  decision  process. 

A  parole  board  member  is  the  manager  of  the  criminal  justice  scale 
which  delicately  weighs  the  best  interests  of  both  the  community  and 
the  offender.  He  foremost  must  be  sensitive  to  human  strengths  and 
weaknesses  and  the  safety  and  welfare  of  the  community.  His  awesome 
decisions  always  indicate  a  proportionate  mixture  of  intelligence,  wis- 
dom, love,  mercy,  firmness,  and  fairness. 

Minnesota  for  years  has  had  the  legal  requirement  that  no  more 
than  two  parole  board  members — four-member  board  plus  a  civil 
service  chairman — ^be  of  the  same  political  party.  In  spite  of  this  law- 
ful mandate,  political  affiliation  has  never  undermined  a  sound  deci- 
sionmaking process. 

Another  added  protection  against  adverse  political  intervention  is 
the  6-year  appointment  and  a  three-member  operating  panel  with 
the  power  of  a  majority  decision  vote — 2  to  1. 

Therefore,  political  affiliation  on  a  parole  board  is  neither  good  nor 
bad.  There  is  no  essential  difference  between  the  major  political  par- 
ties of  our  country  when  it  reaches  the  decision  point  of  whether  to 
parole  or  further  incarcerate. 

III.  PAROLE  AND  REVOCATION  OF  PAROLE 

The  proposals  relative  to  the  minimum  procedures  offered  for  the 
parole  of  offenders  and  the  revocation  and  possible  subsequent  incar- 
ceration of  a  parolee  are  far-reaching  and  noteworthy.  They  go  far 
to  provide  the  offender  with  the  same  due  process  which  began  with  his 
arrest,  arraignment,  trial,  conviction,  incarceration  and  return  to  the 
community.  If  these  provisions  are  adopted,  it  will  make  the  institu- 
tional correctional  process  much  more  meaningful  and  realistic.  With- 
out a  doubt,  improvement  of  the  procedural  steps  of  parole  proceedings 
will  give  those  in  confinement  a  better  incentive  to  succeed  in  the  in- 
stitution and  subsequently  in  the  community. 
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The  provisions  pertaining  to  an  opportunity  for  an  appellate  re- 
view of  a  denial  of  parole  and  revocation  of  parole  do  present  prob- 
lems of  implementation.  For  one  thing,  the  case  law  and  statutory 
law  in  this  area  is  very  limited.  It  would  be  difficult  to  draw  suitable 
guidelines.  We  would  be  plowing  virgin  soil. 

Here  are  some  basic  issues  that  would  have  to  be  resolved  before 
an  adequate  appeal  process  could  be  devised. 

1.  Is  parole  a  right  or  an  act  of  governmental  grace? 

2.  Will  the  appellate  review  be  confined  strictly  to  a  rehearing 
within  the  structure  of  the  paroling  authority? 

3.  Or,  will  the  appellate  review  encompass  a  process  through  the 
parole  authority  and  then  on  to  the  court  system  ? 

4.  Will  the  questions  on  appeal  deal  only  with  alleged  procedural 
errors  or  will  it  also  include  within  its  scope  alleged  judgmental  or 
discretionary  errors  ? 

5.  Will  an  indigent  offender  be  entitled  to  have  the  same  legal 
services  as  the  nonindigent  offender  who  can  purchase  his  own  services  ? 

6.  Would  an  appellant  be  permitted  to  post  bond  or  remain  free 
without  bond  in  the  community  during  the  pendency  of  his  revoca- 
tion appeal  proceedings? 

7.  Would  the  paroling  authority  or  court  system  be  capable  of  h.an- 
dling  appeals  in  a  speedy  and  expeditious  manner? 

By  raising  these  questions,  I  am  in  no  manner  opposed  to  the  idea 
of  appellate  review  of  parole  decisions.  But  it  is  abundantly  clear  that 
we  must  do  much  homework  before  an  effective  parole  appeal  process 
cnn  he  established. 

The  other  thing  as  to  title  II  that  I  wish  to  respond  to  is  the  matter 
of  parole  and  revocation  of  parole.  There  is  no  question  about  the  fact 
that  these  are  far-reaching  and  noteworthy.  Essentially,  he  will  have 
the  same  due  process  he  ffot  at  the  time  he  was  arrested  and  incarcerated 
to  return.  But  I  think  there  are  basic  questions  that  we  have  to  answer 
before  we  get  iv.to  these. 

In  summary,  title  III  is  a  positive  step  forward. 

Now  in  question  6.  this  becomes  real  trickv  when  you  have  the  career 
felons  and  the  man  that  is  suspected  of  holding  up  three  filling  stations 
and  all  of  that  sort  of  thing,  particularly  in  your  violent  type  of 
offenders. 

I  am  not  opposed  to  the  idea  of  appellate  procedure  but  we  have  to 
settle  basic  issues  first. 

That  completes  mv  thoughts  as  to  title  III.  I  think  it  is  basicallv  a 
good  piece  of  legislation.  And  there  is  no  question  about  it  that  it  is  a 
ster)  in  the  right  di  rection. 

I  have  a  cou]-)le  of  things  on  title  I  which  I  want  to  discuss.  It 
really  bolsters  up  our  due  process  in  our  system  but  I  see  two  disad- 
vantages in  this  legislation. 

One  is  the  minimmn  sentence.  This,  gentlemen,  has  no  place  in  our 
system  and  if  we  really  believe  the  whole  business  of  rehabilitation,  you 
cannot  measure  this  bv  savins;  a  nerson  should  do  a  minimum  of  2  years 
or  3  years  or  whatever  it  mi  ght  be. 

For  example,  it  is  well  known  that  most  of  our  homicide  offenders 
quite  often  are  very  often  good  parole  risks,  yet  they  wind  up  with 
disproportionate  periods  of  time  in  confinement  compared  to  the 
rapid  rate  of  rehabilitation  they  go  through.  We  see  other  offenders 
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wlio  get  terribly  long  sentences  and  in  2  years  or  less  they  are  ready 
to  be  released. 

So  the  basic  question  in  a  parole  board  decision,  and  this  is  the 
question  in  front  of  them  all  of  the  time  is,  does  the  offender  appear  to 
be  rehabilitated  to  the  point  he  will  remain  safe  and  crime-tree  and 
pose  no  threat  to  the  public  safety?  This  is  a  fundaniontal  question 
and  we  also  have  to  recognize  the  fact  that  rehabilitation  can  be  car- 
ried on  through  the  parole  process.  You  can  continue  this  process  in 
the  community.  Put  them  out  in  the  street  and  work  with  them  there. 

So  we  have  another  thing  and  I  have  quoted  Mr.  Charles  Gadbois, 
Associate  Superintendent  of  Treatment  and  Training  at  St.  Cloud 
Reformatory.  Mr.  Gadbois  today  is  probably  one  of  the  most  promi- 
nent authorities  pn  contract  programing,  or  performance  objectives, 
and  basically  this  is  where  T  think  we  have  to  move  on. 

In  other  words,  the  inmate  or  the  law-breaker  comes  to  prison  and 
usually  he  is  deficient  in  several  areas.  He  usually  has  not  finished 
high  school.  He  usually  does  not  have  a  trade.  He  probably  is  an  al- 
coholic or  drug  addict.  He  has  some  anti-social  attitudes.  Maybe  his 
family  relationships  are  all  goofed  up.  In  effect,  what  happens  under 
.this  contract  programing  is  that  the  inmate  and  the  institution  and 
the  paroling  authority  make  an  agreement  and  a  time  period  is  set 
for  this.  The  agreement  states  that  during  the  next  year,  you  are 
going  to  do  this  and  that  and  if  these  things  are  checked  off  and  the 
inmate  completes  these  things,  then  he  is  ready  to  be  paroled. 

If  you  had  a  minimum  sentence,  this  would  not  be  possible  and  in 
]Minnesota,  the  only  place  where  we  have  a  minimum  sentence  is  on 
murder  1 ;  there,  regretfully,  they  have  to  serve  17  years  before  they 
are  eligible  for  parole.  But  for  any  other  offender  the  day  they  step 
into  an  institution,  they  are  eligible  for  parole  and  this  gives  the 
board  flexibility  in  being  able  to  individualize  our  cases.  So  I  say 
that  the  minimum  sentence  is  history  and  should  be  left  behind  us 
and  let  the  parole  board  and  institutions  be  flexible  and  be  able  to  de- 
■cide  how  long  a  person  should  be  incarcerated  before  he  returns  to  a 
•community. 

My  last  comment  on  title  I  is  the  parole  determinations,  and  in 
my  judgment,  and  Mr.  McConnell  expressed  this  same  point  of  view, 
the  idea  of  one  Board  member  or  hearing  examiner  to  conduct  a  parole 
hearing  is  disadvantageous  and  second-best.  It  is  strictly  a  second- 
hand climate  that  you  are  creating  here  and  I  contend  there  is  no 
substitute  for  parole  board  decisions  that  are  made  on  the  site  of 
the  hearing  with  a  panel  of  three  members.  I  have  had  in  my  ex- 
perience a  chance  to  meet  with  offenders  who  come  from  the  Federal 
system  and  other  States.  They  do  prefer  to  have  an  interview  with  a 
three  member  board  that  has  the  authority  to  make  a  decision  on  the 
spot.  This  is  rough  for  a  board  member  to  look  another  man  in  the 
eye  and  say,  we  are  going  to  keep  you  here  for  2  or  3  years  and  here 
are  the  reasons.  But  it  is  an  excellent  technique. 

It  is  easy  to  tell  a  person  we  are  going  to  discharge  you  or  parole 

That  is  like  giving  out  awards  at  a  Sunday  school  picnic,  but  to  tell 
a  man  his  parole  has  been  denied  is  rough. 

I  have  not  thought  of  alternatives  but  I  thinlc  a  lot  of  parole  de- 
cisions would  change  with  three  members  where  all  decisions  would 
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have  to  be  made  by  the  panel  in  the  presence  of  the  applicant  for 

^  Mr.    Kastenmeter.    Thank    yon,    Mr.    Linde.     Your    complete 
statement  will  be  included  in  the  record,  without  objection. 

(Mr.  Linde's  prepared  statement  appears  at  p.  779.) 

Mr.  Kastenmeter.  I  am  curious  to  know  why  the  contract  system 
that  Minnesota  has  employed  is  workinjr.  What  is  there  about  the  con- 
tract that  is  so  r  '^pealing  to  the  inmate  as  far  as  living  up  to  it  ? 

Mr.  Linde.  It  takes  the  risk  out  of  parole.  Now,  the  average  of- 
fender enters  into  an  institution  and  whether  he  is  under  a  niinmium 
sentence  or  what,  he  wonders  how  long  he  is  going  to  stay  in  there. 
He  wonders  if  the  parole  board  is  going  to  throw  the  book  at  him 
and  liave  him, spend,  for  example,  5  years  locked  up.  This  way  it  takes 
the  uncertainty  out  of  the  prison  sentence. 

I  agree  this  will  not  work  for  all  offenders.  I  am  talking  about,  for 
example,  the  career  felon  or  the  very  serious  offender,  but  it  could 
work  with  the  serious  offender.  It  spells  out  exactly  where  everybody 
is  at.  But  presently  it  is  untested,  granted.  It  is  very  new.  As  I  men- 
tioned, it  was  just  started  April  1,  although  there  has  been  a  lot  of 
preliminary  work  done  on  it  and  we  are  moving  in  that  dire<?tion. 

We  have"  been  doing  contract  programing  on  an  informal  basis  quite 
a  while  now  anyway.  Let  us  take  a  burglar  who  comes  in  on  0-  to 
5-year  sentence  and  we  find  that  he  has  not  finished  high  school  and 
he  does  not  have  a  trade  and  he  is  an  alcoholic. 

So  we  say  to  the  individual,  we  discuss  his  case  and  talk  to  him  and 
M'hen  we  call  him  back  and  advise  him  of  the  decision,  we  sav.  "You 
have  these  deficiencies  here"  and  we  tell  the  man,  "If  you  finish  high 
school,  learn  a  trade,  and  get  straightened  out  with  drinking,  we  will 
parole  you  again  in  9  months." 

So  we  give  a  man  some  hope  and  there  is  nothing  more  discouraging 
for  a  man  who  has  been  locked  up  without  any  hope. 

Here  you  spell  it  right  out.  We  say,  "You  do  these  things  and  you  will 
be  paroled." 

Mr.  E^STENMEiER.  I  take  it  that  Minnesota,  a,s  far  as  the  parole 
determination  hearings  involving  a  three-member  panel  to  make  fhe 
parole  decision  and  interview  and  advise  the  person  afterwards,  is  like 
the  Michigan  experience  that  Mr.  MoOonnell  described  ? 

Mr.  Linde.  It  is.  I  do  not  know  much  about  the  Michigan  experi- 
ence although  we  have  three  members  present  all  of  the  time  like 
in  Michigan,  as  I  understand  it.  We  settle  the  matter  right  on  the 
spot. 

In  other  words,  we  make  a  decision  right  there.  If  we  have  some 
questions  or  things  unanswered,  we  continue  the  case  for  a  month 
or  two. 

Mr.  Kastenmeter.  Minnesota  has,  as  I  understand  it,  a  newly 
appointed  State  ombudsman. 

Mr.  Linde.  Just  this  week  as  a  matter  of  fact. 

Mr.  Kastenmeter.  Is  it  your  expectation  that  this  will  help  the 
1)9 role  board,  and  take  the  load  off  the  parole  board  ? 

Mr.  Linde.  I  think  it  is  going  to  be  hot  for  the  parole  board  for  a 
little  while  because  we  do  not  have  appeal  procedures  and  we  have 
got  some  unfinished  business  in  our  State. 

I  think  it  will  have  the  effect  of  improving  our  parole  practices. 
The  ombudsman,  of  course,  is  going  to  get  more  into  the  business  of 
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hearings,  institutional  proceedings,  minor  and  major  misconduct  rules 
and  regulations.  The  ombudsman  is  going  to  cover  the  whole  scene. 

Quite  honestly,  I  do  not  think  the  ombudsman  is  going  to  do  a  lot 
for  parole  in  ]\Iinnesota  because  90  percent  of  our  work  is  discretionary 
and  10  percent  is  according  to  law  and  until  we  get  some  changes  there, 
the  ombudsman  is  going  to  be  in  an  awkward  position. 

I  am  not  saying  that  we  are  not  trying  to  improve  things  and  do 
things  fairly  and  honestly  and  upgrade  tilings  but  the  ombudsman 
is  not  going  to  have  much  weight  in  our  particular  area  because  of 
the  vast  discretion  that  we  have. 

Mr.  Kastenmeier.  You  mentioned  that  90  percent  of  your  activities 
were  discretionary.  I  thought  Mr.  McConnell  made  a  very  strong  case 
against  the  emphasis  on  attorneys  in  the  parole  process,  the  notion 
being  that  the  parole  decision  is  essentially  a  social  decision. 

I  wonder  whether  you  agree,  and  how  you  view  the  role  of  the  at- 
torney, as  either  a  parole  boai'd  member  or  as  a  participant  in  the 
process. 

Mr.  LiNDE.  I  have  to  chuckle  to  myself,  and  with  all  due  deference  to 
ISIr.  INIcConnell ;  T  am  a  lawyer,  myself,  and  so  this  is  a  hard  question 
to  answer.  I  disagree  with  Mr.  McComiell.  I  think  lawyers  can  play 
a  vital  role  in  this  whole  thing.  When  it  comes  to  revocation  proceed- 
ing, I  think  there  is  more  of  an  emphasis  on  the  due  process  and  legal 
requirements :  such  issues  as — did  the  person  actually  violate  a  condi- 
tion of  his  parole.  A  lawyer  at  the  initial  parole  hearing  would  not 
serve  necessarily  in  the  legal  function  but  he  would  be  an  advocate 
of  this  man  in  prison;  the  lawj^er  would  probably  take  on  some  of  the 
investigation  of  a  social  worker  but  he  also  would  be  a  watchdog  as 
was  pointed  out  here,  too,  and  make  certain  that  things  would  work 
out  fairly. 

I  have  seen  lay  people — aunts,  uncles,  wives,  husbands — who  could 
do  essentially  the  same  work  as  a  lawyer  in  parole  hearings,  however, 
Twould  not  rule  out  lawyers.  I  think  they  might  feel  a  little  uncom- 
fortable in  the  proceedings  because  they  have  never  been  trained  for 
that  role  but  a  minister,  lawyer  or  banker  or  anybody — a  neighbor 
could  be  as  effective. 

At  revocation  proceedings  a  lawyer  is  essential  and  I  think  we  have 
to  make  that  distinction. 

Mr.  Kastenmeier.  At  this  point  I  will  yield  to  the  gentleman  from 
Pennsylvania. 

Mr.  Biester.  Thank  you,  Mr.  Chairman. 

I  will  be  brief,  appreciating  the  time. 

I  think  it  is  regrettable  that  more  members  of  our  subcommittee 
have  not  had  an  opportunity  to  hear  all  three  witnesses  today.  I 
think  we  have  had  a  chance  to  hear  some  extremely  forceful  and 
direct  testimony  from  people  working  with  different  kinds  of  systems 
but  still  taldng  an  approach  that  this  subcommittee  should  salute,  that 
is  manfully  addressing  the  parolee  and  telling  him  that  he  did  not 
make  parole  and  these  are  the  reasons,  and  I  would  only  hope  that 
would  be  a  process  emulated  by  all  of  the  systems. 

I  run  the  risk  of  getting  into  such  an  abstruse  philosophical  area  that 
I  am  afraid  of  getting  into  it  and  I  note  that  the  chainnan  is  looking 
at  me  with  apprehension  and  concern,  but  it  gets  down  to  this  question 
of  right  or  grace.  I  was  a  prosecutor  for  about  6  years  and  I  have 
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been  in  the  criminal  field  and  it  seems  to  me  that,  while  there  are  many 
breakdowns  one  could  make  of  those  who  commit  criminal  acts, 
they  really  break  down  to  two  fundamental  divisions :  the  thoroughly 
dependent  personalities,  the  weak,  the  fellow  who  does  not  carry 
around  sufficiently  strong  superego  to  guide  him;  and  the  guy  who 
simply  decides  consciously  as  a  competent  individual  to  engage  in 
criminal  behavior  as  part  of  his  identity,  or  guaranteeing  his  personal 
identity. 

Now,  as  to  the  second,  I  think  we  really  need  one  kind  of  system 
and  one  kind  of  approach.  But  as  to  the  first,  which  I  think  really 
represents  98  percent  of  the  people  we  are  dealing  with  in  our 
criminal  system,  do  we  run  the  risk  in  the  manner  in  which  we  dispose 
of  their  behavior  from  the  moment  of  conviction,  of  fortifying  their 
sense  of  dependence  and  inhibiting  the  development  of  their  sense  of 
independence,  whether  we  use  a  grace  theory  or  whether  we  use  a  con- 
tract theory.  I  just  throw  this  out  and  I  do  not  mean  to  invite  a  4-hour 
discussion  but  it  has  disturbed  me  throughout  the  whole  series  of 
hearings  that  we  have  had  on  this  subject  as  to  whether  we  have  not 
really  addressed,  as  you  urge  us  to  address  in  your  questions,  the 
whole  concept  of  what  our  attitude  should  be  and  what  the  impact 
of  those  attitudes  are  on  the  whole  fundamental  program. 

Mr.  Ltkde.  I  really  have  not  answered  this  question  myself,  as  to 
whether  it  is  a  right  or  a  grace. 

You  see,  we  have  a  couple  of  other  things  there,  too.  You  have  a  great 
deal  of  uneven  sentencing  that  goes  on  in  our  State  and  I  do  not 
know  if  this  is  so  in  other  States,  but  in  Minnesota  they  give  a 
person  a  year  and  a  day  on  murder  second  if  they  want  to. 

They  can  reduce  a  felony  charge  to  a  misdemeanor. 

I  really  do  not  know.  I  think  the  thing  is  that  I  agree  from  a  philo- 
sophical point  of  view  that  you  cannot  beat  people  down,  you  have  to 
give  them  a  chance  and  as  Mr.  McConnell  pointed  out,  with  our  non- 
violent offenders  we  are  taking  risks  all  over  the  place,  but  even  with 
offenders  who  have  been  involved  in  violent  crimes,  the  alternative 
is  to  set  up  halfway  houses,  community  correction  centers  and  close 
supervision.  We  have  in  our  State  what  we  call  special  units  where  a 
parole  agent  has  probably  15  to  20  cases  and  he  works  intensively  with 
these  people.  So  T  still  think  in  terms  of  a  parole  as  a  grace,  but  on  the 
other  hand  I  am  opposed  to  keeping  people  locked  up  for  a  long  period 
of  time. 

Let  us  help  the  man  find  his  niche.  Back  in  1957  and  1959  I 
M^orked  as  a  psychiatric  social  worker  in  the  State  hospital  in  Minne- 
sota and  I  was  involved  in  the  process  of  letting  patients  out  and  the 
same  thing  applies  in  our  business.  That  is  why  it  is  so  uncertain  and 
so  unscientific. 

You  look  at  a  person  and  he  looks  beautiful.  He  has  everything 
going  for  him.  He  has  family  and  a  job  and  T  think  this  person  has 
completely  recovered.  He  is  all  finished  with  crime.  He  winds  up 
coming  back  8  months  later  with  a  new  offense  and  you  look  at  an- 
other person  that  is  shaky,  you  are  very  uncertain  about  him,  he  does 
not  have  much  going  for  him,  and  he  is  the  one  that  becomes  a  smash- 
in<T  success  in  the  community. 

That  is  the  whole  problem  of  this  business  of  corrections.  Tt  is  all 
judgment.  It  is  all  kinds  of  things.  It  would  be  nice  to  be  like  a  doctor. 
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He  takes  blood  out  of  a  person's  vein  and  can  tell  if  they  have  certain 
diseases. 

In  my  business  you  cannot  do  that  in  spite  of  all  of  the  information 
you  have  spread  out  in  front  of  you.  As  a  lawyer,  I  was  frustrated  by 
the  thing. 

Mr.  BiESTER.  I  appreciate  your  comment  and  I  am  afraid  I  share 
somewhat  the  ambivalence  that  you  experience.  Thank  you,  Mr. 
Chairman. 

Mr.  Kastenmeier.  Thank  jou.  I  suspect  that  H.R.  13118  can  be 
characterized  as  moving  from  the  notion  of  parole  as  an  act  of  grace, 
to  it  being  a  right.  Whether  or  not  we  consciously  want  to  make  that 
policy  decision,  or  the  Congress  does,  remains  to  be  seen  but  that  is  an 
issue  we  have  before  us  and  I  am  glad  you  raised  the  question  and 
Mr.  Blester  raised  the  question,  so  as  to  think  about  it  and  try  to  under- 
stand it  consciously. 

]Mr,  BiESTER.  If  the  Chairman  would  ^'ield,  maybe  it  goes  back  to 
something  Mr.  McComiell  was  discussing :  that  we  ought  not  to  look  at 
it  as  either  a  grace  or  right,  but  as  a  matter  of  balancing  the  interest 
of  the  community  and  the  interest  of  the  person  involved.  It  is  a  bal- 
ancing of  interest  more  than  a  matter  of  grace  or  right  either  way. 

But  I  do  not  know. 

]\Ir.  LiNDE.  I  think,  if  you  take  that  position,  you  may  well  do  that 
but  you  have  to  come  head-on  and  say  it  is  one  or  the  other. 

Mr.  BiESTER.  I  am  afraid  that  is  right  because  you  cannot  exercise 
that  discretion  unless  it  is  a  matter  of  grace. 

~Mv.  Kastexmeier.  Would  you  agree  with  Mr.  McConnell  that,  jis 
far  as  revocation  for  technical  violations,  to  really  have  control 
over  the  parolee  you  have  to  be  able  to  reimprison  ? 

]Mr.  LiNDE.  I  never  read  that  part  that  close  but  I  agree  that  a 
board  has  to  have  authority  to  revoke  a  parole.  The  policy  in  Min- 
nesota is  that  a  high  percentage  of  revocations  are  based  on  commis- 
sion of  a  new  offense. 

They  are  on  parole  and  if  they  commit  another  burglary,  the  judge 
sends  them  away.  A  small  percentage,  maybe  10  percent,  are  based 
on  technical  violations,  but  a  person  really  has  to  be  very  jammed 
up  and  have  a  raft  of  technical  violations  before  we  are  going  to 
bring  him  back.  We  see  parole  as  an  extension  of  custody.  That  is 
open  for  debate,  too,  but  the  parole  board  has  to  have  the  authority 
to  take  that  person  in. 

If  you  did  not  have  this  authority  you  might  as  well  discharge  them 
and  let  them  off  the  hook  altogether. 

Mr.  Kastenmeier.  One  last  question.  In  Minnesota,  is  the  ombuds- 
man we  discussed  LEAA  funded? 

Mr.  LiNDE.  Yes,  he  is. 

Mr.  Kastenmeier.  Does  the  Minnesota  parole  system  get  any  LEAA 
funding  presently  ? 

Mr.  LiXDE.  jSTo;  we  do  not.  Maybe  indirectly  some  of  our  correc- 
tional programs  in  the  communities.  I  might  take,  if  I  can,  a  couple 
of  minutes  to  explain  how  our  parole  board  is  set  up,  which  is  a  little 
different  from  other  States  and  different  from  Michigan.  As  the 
chairman,  I  am  a  civil  service  person.  I  serve  full  time  under  civil  serv- 
ice. The  other  four  part-time  members  are  on  6-year  terms  appointed 
by  the  Governor.  I  think  we  have  kind  of  a  unique  board.  We  have 
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had  changes  in  the  last  few  months.  We  have  a  black  person  who  was 
a  lawyer.  He  worked  with  a  poverty  agency  and  now  he  is  working 
with  a  private  agency  in  Minneapolis  to  help  black  businesses  get 
off  the  ground. 

We  have  an  Indian  who  is  head  of  an  Indian  education  program  in 
our  State.  He  is  close  to  a  Ph.  D.  We  have  a  Jewish  businessman  in 
his  seventies  who  is  much  interested  in  corrections.  He  has  been  suc- 
cessful in  business  and  has  made  many  valuable  contributions  to  cor- 
rectional progress. 

Yesterday  we  had  our  first  woman  appointed  to  the  parole  board; 
she  is  a  fonner  president  of  the  ]Minnesota  League  of  Women  Voters. 
I  think  she  was  a  schoolteacher  at  one  time.  On  this  whole  business  of 
full-time  or  part-time  I  do  not  have  any  hang-ups.  In  a  sense  it  can  be 
either  one.  I  think  the  people  on  the  board  really  have  to  be  people  of 
the  community,  of  the  world.  We  have  a  nice  balance.  We  have,  for 
example,  an  educator.  They  know  the  community  because  you  really — 
it  all  gets  back  to  the  whole  business  of  the  balance  between  the  in- 
terest of  the  offender  and  the  community.  A  parole  board  member  has 
to  be  a  man  or  woman  of  the  world,  so  to  speak,  to  really  make  these 
decisions. 

You  do  rely  on  psychological  evaluations  and  you  have  to  be  able 
to  interpret  them  to  a  certain  extent  but  it  takes  a  person  that  is 
levelheaded  and  with  commonsense  rather  than  a  professional.  I  am  a 
professional  myself  and  I  am  not  knocking  professionals  but  it  has  to 
be  all  of  these  things. 

Mr.  Kastenmeler.  It  is  rather  interesting  that  both  Minneapolis 
and  Mimiesota,  with  progressive  systems  compared  to  other  States, 
should  employ  such  different  criteria  in  terms  of  the  makeup  of  the 
parole  board.  One  is  rather  professional,  and  the  other,  by  and  large, 
unprofessional. 

Mr.  BiESTER.  The  chairman  is  not  making  those  comparisons  against 
Wisconsin  and  Pennsylvania. 

Mr.  Kastenmeier.  No  ;  I  am  not  sure  what  sort  of  system  Pennsyl- 
vania has. 

I  want  to  thank  all  three  witnesses  this  morning.  I  agree  with  ihe 
gentleman  from  Pennsylvania — Mr.  MoConnell  and  Mr.  Parker  and 
j\Ir.  Linde  have  all  been  extremely  informative  in  commenting  on 
parole,  as  it  affects  their  States  generally,  and  on  the  bills  before 
us,  in  terms  of  offering  suggestions  through  the  eyes  of  their  own 
experience.  We  are  grateful  to  all  three  of  you  for  coming  here  today. 

The  witnesses  for  Monday,  April  24,  at  10  o'clock  in  the  morning, 
will  be  Eichard  W.  Velde,  Associate  Administrator,  Law  Enforce- 
ment Assistance  Administration,  and  Senator  Charles  Percy. 

Until  10  o'clock  Monday  morning  the  subcommittee  stands  ad- 
journed. 

(AVhereupon  at  12:45  p.m.,  the  subcommittee  adjourned  to  recon- 
vene at  10  a.m.  Monday,  April  24, 1972.) 
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MONDAY,  APRIL  24,    1972 

House  of  Representatives, 

Subcommittee  No.  3  of  the 
Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  10:15  a.m.,  pursuant  to  recess,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  Robert  W.  Kast^nmeier, 
chairman,  presiding. 

Present :  Representatives  Kastenmeier,  Drinan,  Railsback,  Biester, 
Fish,  and  Coughlin. 

Staff  members  present :  Howard  Eglit,  corrections  counsel,  and 
Thomas  Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  be  in  order  this  morn- 
ing for  the  purpose  of  continuing  our  hearings  on  parole  in  America, 
and  on  H.R.  13118,  H.R.  13293,  and  other  bills  relating  to  the  subject. 

This  morning  w^e  are  very  pleased  to  hear  from  and  to  greet  the 
Associate  Administrator  of  the  Law  Enforcement  Assistance  Admin- 
istration, Mr.  Richard  W.  Velde.  We  are  pleased  to  have  you  here,  Mr. 
Velde.  You  may  proceed  as  you  wish. 

TESTIMONY  OF  THE  HONORABLE  RICHARD  W.  VELDE,  ASSOCIATE 
ADMINISTRATOR,  LAW  ENFORCEMENT  ASSISTANCE  ADMINIS- 
TRATION 

Mr.  Velde.  Thank  you,  Mr.  Chairman. 

With  your  permission,  I  wish  to  just  summarize  excerpts  of  the 
statement  and  ask  that  the  entire  statement  be  put  in  the  record. 

Mr.  Kastenmeier.  Without  objection,  your  statement  will  be  re- 
ceived and  made  part  of  the  record. 

(Mr.  Velde's  prepared  statement  appears  at  p.  680.) 

Mr.  Velde.  Before  beginning,  I  would  like  to  pay  tribute  to  this 
subcommittee  and  its  interest  in  the  field  of  corrections  reform. 

As  one  who  has  spent  some  years  laboring  in  this  vineyard,  it  is 
really  gratifying  to  see  your  interest.  Not  in  a  superficial  way,  but  in 
a  very  real  sense,  you  have  taken  to  the  field,  looked  at  a  number  of 
institutions  and  sparked  public  interest  and  concern  in  a  field  that 
traditionally  has  been  a  stepchild  of  our  society. 

I  want  to  express  my  personal  appreciation  for  the  work  of  the 
chairman  and  the  other  members  of  this  subcommittee  in  a  field  that 
certainly  needs  a  great  deal  more  attention  by  Congress  and  by  the 
American  people. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  appear  before  you 
and  discuss  titles  II  and  III  of  H.R.  13118,  a  bill  which  would  estab- 
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lish  an  indepejident  Federal  Board  of  Parole  and  also  establish  a  na- 
tional parole  institute. 

Title  II  of  the  bill  would  authorize  a  national  parole  institute  under 
the  jurisdiction  of  the  U.S.  Board  of  Parole.  Title  III  of  the  bill 
would  condition  Part  E,  Corrections  Grants  under  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968,  as  amended,  upon  the  establish- 
ment of  an  adversary  type  parole  procedure  in  the  State  and  local 
parole  systems.  Title  III  would  also  restrict  the  use  of  Part  E  funds 
for  compensation  by  placing  a  limit  on  the  percentage  of  funds  to  be 
allocated  to  each  of  the  three  salary  levels  for  parole  personnel  and 
by  restricting  to  25  percent  the  amount  of  Part  E  funds  which  could 
be  used  for  compensation  of  regular  parole  personnel. 

jMr.  Chairman,  the  Department  of  Justice  recognizes  the  need  to 
improve  the  corrections  process  as  a  necessary  and  important  step  on 
the  way  to  improvement  of  our  entire  ci'iminal  justice  system.  We 
believe  the  concerns  and  investigation  of  this  subcommittee  will  assist 
in  our  efforts  to  generate  the  spirit  of  reform  in  our  correctional 
system. 

Let  me  assure  you  that  we  share  your  concern  about  the  need  for 
the  special  consideration  to  be  given  the  parole  and  probation  process. 

Although  the  Department  of  Justice  and  the  Law  Enforcement 
Assistance  Administration  are  unequivocally  committed  to  improved 
corrections  and  to  the  development  of  effective  community-based  pro- 
grams, we  are  opposed  to  some  of  the  concepts  contained  in  H.R.  13118. 

We  believe  that  the  Law  Enforcement  Assistance  Administration 
alreadv  has  ample  authority  to  enal^le  it  to  accomplish  most  of  the 
objectives  of  titles  II  and  lit  of  the  bill  and  that  the  present  provisions 
of  H.R.  13118  would  duplicate  many  of  the  functions  of  the  National 
Institute  of  Law  Enforcement  and  Criminal  Justice  of  LEAA. 

In  1970,  the  Congress  amended  the  Omnibus  Crime  Control  Act  by 
authorizing  a  special  program  for  improvement  of  State  and  local 
corrections.  This  amendment,  a  recommendation  submitted  by  the 
President,  added  a  new  Part  E  to  the  1968  act,  specifically  authorizing 
a  program  for  the  construction,  acquisition,  and  renovation  of  correc- 
tional facilities  as  well  as  the  improvement  of  correctional  programs 
and  practices  by  the  States  and  units  of  local  government. 

The  adoption  of  this  congressional  priority  for  corrections  reform 
accelerated  the  implementation  of  the  long-standing  LEAA  priority 
for  iniproving  the  corrections  system  by  giving  special  emphasis  to  the 
development  of  strong  community-based  alternatives  to  traditional 
incarceration. 

Already,  Congress  has  appropriated  more  than  $150  million  to  im- 
plement the  new  Part  E  authority.  The  Department  is  concerned  that 
the  criminal  justice  system  not  be  further  fragmented  by  the  treatment 
of  one  particular  aspect  of  the  system  as  though  it  were  a  self-con- 
tained entity  which  had  no  relationship  to  other  segments  of  the 
system. 

LEAA  is  authorized  to  award  Part  E  grants  to  State  and  units  of 
local  government  to  enable  them  to  develop  comprehensive  programs 
for  the  improvement  of  their  corrections  systems. 

It  is  imperative  that  the  parole  process  be  studied  and  modified  in 
the  context  of  the  entire  corrections  system,  and,  we  hope,  improved. 

This  is  the  approach  LEAA  is  pursuing  with  a  strong  emphasis, 
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with  top  priority  placed  on  the  development  of  community -based 
corrections. 

Because  of  this  commitment,  section  301  of  H.R.  13118  causes  us 
some  concern.  It  would,  in  effect,  make  parole  more  important  than  any 
other  program  presently  contained  in  section  453(4)  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act.  Parole  would  be  more  important 
than  community-based  facilities  and  programs,  and  parole  would  be 
more  important  than  probation  and  other  alternatives  to  incarceration. 

LEAA  has  authority  to  encourage  the  States  to  make  meaningful 
improvements  in  their  corrections  systems  including  the  parole 
process. 

We  believe  the  thrust  of  section  301  of  H.R.  13118  is  inconsistent  with 
the  block  grant  approach  to  law  enforcement  improvement  enacted 
by  the  Congress  in  1968  and  reaffirmed  in  1970,  and  is  contrary  to  the 
letter  and  spirit  of  section  518  of  the  Safe  Streets  Act. 

This  section  makes  it  clear  that  there  is  a  limit  to  the  authority  of  the 
Law  Enforcement  Assistance  Administration  to  mandate  State  and 
local  policies  in  the  area  of  supervision  and  control  of  law  enforcement 
agencies  regarding  the  establishment  of  specific  procedures.  And,  of 
course  when  I  refer  to  law  enforcement  agencies,  I  do  so  in  the  context 
of  title  I  of  the  Omnibus  Crime  Control  Act — which  really  means  any 
criminal  justice  agency.  Law  enforcement  is  broadly  defined  to  include 
the  entire  criminal  process. 

Although  Congress  has  not  authorized  LEAA  to  perscribe  specific 
procedures  for  various  segments  of  the  corrections  process,  Congress 
did  e.-tablisli  some  very  specific  criteria  wliich  represent  the  minimum 
standards  and  goals  for  an  improved  corrections  system.  Under  section 
453  of  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968,  as 
amended,  LEAA  must  award  Part  E  funds  for  projects  which  are  con- 
sistent with  the  comprehensive  State  plan.  The  State  plan  must  include 
among  otlier  things  a  comprehensive  statewide  improvement  program 
for  correctional  improvement. 

There  must  be  satisfactory  emphasis  on  the  development  of  com- 
munity-based facilities  and  programs  and  advanced  techniques  in  the 
design  of  institutions  and  facilities. 

There  further  must  be  improved  personnel  standards  and  improved 
recruiting  and  training  programs. 

Mr.  Chairman.  I  wish  to  now  briefly  discuss  a  few  of  the  LEAA- 
funded  programs  in  the  parole  field  and  give  some  specifics  about  our 
efforts  to  improve  the  parole  process. 

LEAA  is  committed  to  development  of  more  programs,  designed  to 
divert  offenders  from  institutional  settings  which,  as  you  well  know, 
are  often  overcrowded  and  over-utilized. 

Hopefully,  as  innovative  programs  are  developed  and  more  funds 
are  available  for  hiring  and  training  additional  probation  and  parole 
staffs,  we  can  accelerate  the  shift  in  emphasis  from  pure  incarceration 
to  the  use  of  a  wide  range  of  community  resources  and,  in  so  doing,  we 
can  accomplish  the  task  of  rehabilitation  more  effectively  and  more 
economically. 

The  number  of  persons  now  institutionalized  who  can  benefixt  from 
the  rehabilitation  programs  are  great  compared  to  those  few  who  must 
be  removed  from  society,  not  only  for  society's  protection  but  in  many 
cases  for  their  own  as  well. 
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LEAA  is  also  committed  to  improve  the  parole  process  in  develop- 
ment of  work  release  type  programs  and  parolee  lollowvip  programs 
which  will  better  prepare  the  parolee  to  assume  a  productive  role  in  his 
community. 

In  fiscal  1971,  LEAA  awarded  $32  million  for  probation  and  parole 
projects  out  of  Part  C  and  Part  E  block  and  discretionary  action 
funds. 

A  check  with  34  jurisdictions  whose  plans  have  been  received  thus 
far  reveals  that  those  States  in  fiscal  year  1972  have  allocated  $10,- 
908,000  of  Part  C  block  grant  and  $9,800,000  of  Part  E  block  grant 
funds  for  probation  and  parole  programs. 

The  discretionary  grant  program  for  fiscal  year  1972  has  not  been 
completed.  With  this  funding,  plus  the  remainder  of  block  grant  al- 
locations for  the  55  States  and  territories,  we  expect  the  fiscal  year 
1972  probation  and  parole  funding  to  be  about  $50  million. 

LEAA  has  funded  a  wide  variety  of  probation  and  parole  projects. 
In  Utah,  for  example,  the  State  planning  agency  has  included  a  com- 
prehensive probation  improvement  program  in  its  fiscal  1972  State 
plan. 

This  innovative  project  will  make  extensive  use  of  volunteers  in  the 
supervision  of  more  than  700  misdemeanants  who  will  be  diverted 
from  sentences  in  the  county  jail. 

In  Idaho,  LEAA  awarded  more  than  $100,000  to  enable  the 
State  to  increase  its  probation  and  parole  staff  by  50  percent.  This 
project  will  allow  assignment  of  one  officer  to  each  district  court  and 
provide  better  parole  supervision  and  better  referral  service. 

In  Ohio,  a  program  to  greatly  expand  ihe  State  probation  service 
has  received  a  quaii^er  of  a  million  dollars  in  discretionary  funds  and 
another  quarter  of  a  million  from  Ohio  block  grant  funds.  This  proj- 
ect has  provided  a  100  percent  increase  in  the  State  probation  staff  and 
it  is  being  overwhelmingly  accejDted  by  the  Courts  of  Common  Pleas 
and  has  resulted  in  a  greater  demand  for  probation  than  the  division 
of  corrections  can  provide.  This  project  is  proving  very  successful. 

A  $750,000  project  in  Tennessee  has  added  52  juvenile  probation 
and  ]3arole  officers  and  55  adult  probation  and  parole  officers. 

This  project  is  being  funded  under  Parts  C  and  E  of  the  LEAA 
program.  It  is  also  providing  the  States  with  two  juvenile  halfway 
houses  and  two  adult  halfway  houses  with  capacities  of  15  each.  This 
award  has  enabled  the  State  to  completely  reorganize  its  probation 
and  parole  services,  provide  more  than  100-percent  increase  in  pro- 
fessional staff,  and  has  reduced  the  parole  officer  workload  from  40 
parolees  to  30 — with  the  hope  of  further  reducing  to  the  level  of  25 
by  next  year. 

In  the  area  of  research,  the  National  Institute  of  Law  Enforcement, 
LEAA's  research  and  development  arm,  has  authority  under  section 
402  of  the  Omnibus  Crime  Control  Act  to  award  grants,  contracts 
and  fellowships  for  research  to  improve  all  phases  of  law  enforce- 
ment and  criminal  justice. 

The  National  Institute  is  also  authorized  to :  make  studies  to  de- 
velop improved  approaches,  techniques,  systems,  equipment,  and 
devices  to  make  recommendations  to  Federal,  State  and  local  enforce- 
ment agencies  for  improvements ;  to  evaluate  the  success  of  correctional 
procedures;  and  to  collect  and  disseminate  information  about  new 
developments  in  the  entire  field  of  criminal  justice. 
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The  research  program  of  the  National  Institute  has  goals  for  fiscal 
1972  which  are  directly  in  line  with  the  purposes  of  H.R.  13118  but  on 
a  broader  and,  we  hope,  more  comprehensive  scale. 

The  philosophy  and  programs  of  the  National  Institute  are  based  on 
the  truth  that  if  crime  and  deliquency  are  to  be  reduced,  knowledge 
regarding  the  development  of  crimmal  beliavior  and  methods  for 
modifying  such  behavior  must  be  developed  and  examined. 

In  establishing  priorities  for  behavioral  research  programs,  in  fiscal 
year  1972,  the  Institute  has  focused  on  two  problem  areas.  These  are 
"classification  of  criminal  behavior  and  intervention  in  criminal  careers. 

In  pursuing  both  of  these  priority  areas,  we  intend  to  recognize  and 
use  research  performed  by  other  public  and  private  agencies. 

The  objectives  of  the  program  for  classification  are  the  development 
of  offender  and  behavioral  typologies  that  will  permit  improved  de- 
cisions about  the  offender  through  the  system  and  the  identification 
of  crime  patterns  that  will  permit  improved  policy  and  administrative 
decisions. 

In  the  area  of  intervention  in  criminal  careers,  research  is  needed  to 
develop  the  knowledge,  skills,  and  techniques  required  to  assist  crim- 
inal justice  personnel  with  the  decisions  involved  in  interveiition. 

There  is  no  doubt  that  we  need  new  strategies  in  prevention,  diver- 
sion, and  detention. 

We  believe  the  overall  research  program  of  the  National  Institute 
has  promise.  ^A^ith  specific  projects  such  as  the  parole  decisionmaking 
award  to  the  National  Council  on  Crime  and  Delinquency  Kesearch 
Center,  the  National  Institute  is  beginning  to  collect  the  kind  of  data 
that  is  necessary  to  direct  specific  improvements  in  the  criminal  justice 
system — and  particularly  in  the  probation  and  parole  aspects. 

We  are  pleased  with  the  prospects  for  the  parole  decisionniakmg 
grant.  I  believe,  Mr.  Chairman,  you  have  already  received  testimony 
on  this  project  so  I  will  not  belabor  it.  But  2  weeks  ago,  we  made  a 
$220,000  continuation  award  so  that  the  project  can  be  further 
developed.  ,     ^     .  . 

The  ultimate  goal  of  the  NCCD  is  to  improve  the  parole  decision- 
making process  by  utilizing  base  expectancies,  experience  profiles,  or 
other  equitv  measures  with  which  the  members  of  the  U.S.  Parole 
Board  may^  compare  similar  offender  types  and  their  adjustments  in 
the  community  while  on  parole. 

We  also  expect  that  this  LEAA  grant  will  be  of  assistance  to  the 
State  and  local  parole  processes.  We  believe  it  will  provide  the  State 
and  local  parole  boards  scientifically  tested  data  on  the  information 
requirements  for  effectiA^e  parole  decisionmaking  and  on  an  improved 
system  for  gatliering  the  needed  information. 

The  National  Institute  has  also  funded  other  parole  projects,  in- 
cluding a  current  project  entitled  "The  Ex-Offender  as  Parole 
Officer." 

This  project  in  the  District  of  Columbia  is  testing  the  usefulness 
of  assigning  parolees  to  ex-offenders  for  supervision. 

While  the  results  are  not  conclusive  yet,  the  supervision  under  this 
project  appears  to  be  as  effective  as  traditional  super vision.^ 

We  believe  that  these  and  other  corrections  research  projects  will 
result  in  improvement  of  State  and  local  corrections  systems. 

We  do  not  believe  that  the  study  of  parole  can  be  separated  from 
the  study  of  other  correctional  services.  The  projects  of  the  National 
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Institute — in  developing  standards  and  assessing  processes  and  insti- 
tutional and  correctional  services^ — have  a  direct  bearing  on  parole 
research. 

It  is  difficult  to  conceive  of  a  well  balanced  or  even  useful  parole 
research  program  which  would  not  be  closely  tied  to  the  full  range 
of  corrections  research. 

The  Department  shares  the  concern  of  this  subcommittee.  We  agree 
in  principle  with  many  of  the  objectives  of  the  bill.  We  fully  realize 
the  serious  need  for  improved  parole.  However,  we  believe  that  this 
problem  should  continue  to  be  dealth  with  as  part  of  the  overall  prob- 
lem of  corrections. 

It  does  not  appear  that  parole  at  State  and  local  levels  can  be  sepa- 
rated from  the  other  components  of  the  corrections  procedure — or,  for 
that  matter,  from  the  other  components  of  criminal  justice  as  a  whole. 
At  this  time,  I  would  be  pleased  to  respond  to  any  questions  or  receive 
any  comments  you  may  have. 

Mr.  Kastenmeier.  It  would  appear  that  you  have  nothing  good  to 
say  about  this  bill,  but  plenty  good  to  say  about  your  own  operations, 
and  that  is  about  all  that  it  amounts  to  as  I  see  it. 

You  are  correct  in  one  thing — this  subcommittee  has  been  interested 
in  corrections.  We  have  seen  some  of  the  operations  and  some  of  the 
grants  of  LEAA  elsewhere.  We  have  seen  the  Santa  Rita  Rehabilita- 
tion Center,  in  Oakland,  Calif.,  and  the  money  I  think  you  have  wasted 
there. 

I  can  appreciate  that  there  is  not  going  to  be  a  meeting  of  the 
minds  between  us  and  I  do  not  see  much  purpose  in  my  pursuing  this. 
I  will  yield  to  the  gentleman  from  Massachusetts. 

Mr.  Drinan.  I  want  to  thank  you  Mr.  Velde  for  coming.  I  read 
your  stat-ement  very  closely  and  I  have  listened  to  you,  and  I  have 
read  titles  II  and  III  of  H.R.  13118  once  again.  We^both  admit  that 
there  is  a  lot  to  be  done,  and  you  admit  that  you  agree  in  principle  with 
many  of  the  objectives  of  this  bill.  What  is  your  solution  ? 

Mr.  Velde.  Our  solution  is  a  continued  and  expanded  LEAA  pro- 
gram in  the  corrections  field.  This  means  more  resources  for  Part  E. 
It  means  a  continuation  of  the  priorities  that  we  have  established 
already  to  work  for  corrections  reform  and  improvement.  But  it  also 
means,  and  I  really  must  apologize  for  seeming  to  take  a  negative  view 
on  this  bill,  a  concerted  effort  to  divert  offenders  to  community-based 
programs. 

It  is  really  unfortunate  because  I  am  personally  extremely  sym- 
pathetic to  the  objectives  and  purposes  that  you  are  trying  to  achieve 
here. 

I  truly  apologize,  Mr.  Chairman,  for  presenting  such  seemingly 
negative  testimony,  but  I  am  convinced  there  are  no  quick  solutions. 

Mr.  Drinan.  Mr.  Velde,  I  am  giving  you  an  opportunity  to  be 
positive  and  affirmative.  You  say  more  money  for  the  same  things,  but, 
frankly,  we  have  not  been  persuaded  that  your  programs  are  operating 
fast  enough.  You  admit  there  is  a  crisis  in  this  whole  area. 

Give  us  some  specifics.  You  say  titles  II  and  III  are  not  the  right 
approach.  What  is  your  approach  ? 

Mr.  Velde.  As  I  have  attempted  to  indicate,  Father,  we  do  have  the 
Part  E  programs — the  machinery  has  now  been  established.  The 
States  have  developed  comprehensive  plans  for  improvements  of  their 
corrections  systems. 
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We  are  now  at  the  implementation  and  action  stage  in  most  States. 
Now,  this,  of  course,  assumes  that  the  States  and  the  Federal  govern- 
ment working  jointly  have  all  of  the  answers.  At  this  time,  we  do 
not  have  them  all.  But  we  certainly  have  identified  problems  to  the 
extent  that  improvements  can  be  and  are  being  started. 

What  is  needed  is  an  acceleration  of  the  priorities  that  have  been 
established.  Congress  has  responded  in  enactment  of  Part  E  and  in  its 
funding.  We  do  not  want  to  spend  this  money  foolishly  before  research 
has  been  completed  and  the  results  can  be  evaluated. 

We  do  not  want  to  give  the  States  too  much  money  too  quickly  so 
that  it  becomes  wasteful.  Congressman  Kastenmeier  has  already  re- 
ferred to  one  project  for  which,  in  his  opinion,  planning  was  not  done 
well  enough  before  being  implemented. 

That  is  a  real  danger.  Further,  this  is  an  area  where  this  subcommit- 
tee can  be  effective  and  make  a  major  contribution.  I  do  not  need  to  tell 
you  that  in  the  two  centuries  of  this  Nation's  existence,  corrections  has 
iDeen  at  the  bottom  of  the  totem  pole  in  terms  of  public  priorities. 

The  needs  of  schools  and  roads  and  hospitals  and  parks  and  wel- 
fare and  just  about  every  other  priority  have  been  placed  above  the 
needs  of  corrections. 

The  deplorable  state  of  affairs  is  indeed  the  price  we  are  now  paying 
for  these  two  centuries  of  neglect. 

^Ir.  Dkinax.  Mr.  Velde,  in  view  of  that — with  which  we  agree — we 
cannot  go  on  just  trying  to  educate  the  public — just  settling  for 
education.  President  Nixon  and  Chief  Justice  Burger  and  John 
Mitchell  have  said  precisely  what  you  just  said. 

Now,  would  you  speak  more  specifically  to  title  II — which  sets  up 
a  National  Parole  Institute  with  modest  funding  in  the  range  of  $2 
to  $4  million  and  for  only  the  Federal  Parole  Board.  Are  you  telling  us 
you  are  doing  all  of  these  things  better,  or  that  there  is  no  need  what- 
soever to  consider  a  National  Parole  Institute  associated  with  the  U.S. 
Board  of  Parole?  This  is  a  very  specific  thing  and  has  specific  func- 
tions, and  you  are  telling  us,  I  gather  that  you  are  doing  this  better 
already. 

Mr.  Velde.  Father,  the  budget  request  pending  in  Congress  now  for 
the  National  Institute  of  Law  Enforcement  for  the  coming  fiscal  year 
is  $30  million. 

That  budget  request  carries  with  it  a  proposed  corrections  research 
program,  at  least  as  reflected  in  the  justification,  of  about  $5  million. 

So  we  already  have  in  existence  now  and  pending  with  the  Congress 
a  request  for  an  overall  corrections  research  program. 

Several  of  these  projects,  of  course,  do  not  fall  in  the  relatively 
narrow  field  of  parole.  It  is  a  broad-range  correctional  research  pro- 
gram. But  in  a  ver}^  real  sense,  title  II,  the  new  parole  institute,  would 
duplicate  the  authority  that  we  already  have  under  Part  D  of  the  1968 
Act. 

I  am  not  saying  there  is  no  need  for  research  in  the  field  of  correc- 
tions, no  need  for  research  in  the  specific  area  of  parole.  I  have  cited  in 
my  statement  some  examples  of  the  kind  of  parole-related  research 
that  we  are  supporting.  I  am  saying  that  there  is  a  need  for  corrections 
research  over  a  broad  area  of  problems. 

Mr.  Drinan.  About  what  percent  does  LEAA  contribute  to  the  over- 
all annual  corrections  budget — it  is  my  understanding  we  spend 
roughly  a  billion  and  a  half  dollars  on  corrections  nationwide. 
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Mr.  Velde.  That  is  correct. 

Mr.  Drinan.  LEAA,  in  all  of  its  aspects,  is  contributing  about  how 
much,  what  percent  ? 

Mr.  Velde.  For  the  current  fiscal  year,  our  latest  estimate  of  all  of 
our  funding  programs — including  action  and  research— shows  the 
allocation  will  be  somewhere  between  $230  and  $250  million. 

Mr.  Drinan.  How  much  of  that  is  for  corrections? 

Mr.  Velde.  That  is  for  corrections. 

Mr.  Drinan.  Only  for  corrections  ? 

Mr.  Velde.  That  amount.  The  figure  of  a  billion  and  a  half  that  you 
used,  Father,  is  the  nationwide  expenditure. 

Mr.  Drinan.  Well,  that  is  give-or-take. 

Mr.  Velde.  That  is  a  pretty  accurate  figure  of  overall  State  and  local 
expenditures. 

But  the  large  percentage  of  that  is  operating  budgets  for  salaries 
and  daily  routine  activities.  The  LEAA  money  for  the  most  part  does 
not  go  to  support  operating  budgets.  It  is  for  new  institutions,  estab- 
lishment of  new  programs,  training  of  correctional  officers,  and,  most 
importantly,  development  for  community-based  programs. 

So  this  nioney  is  really  going  on  top  of — and  represents  a  very  large 
percentage  of — the  State  and  local  funds  used  for  those  kinds  of 
projects. 

Mr.  Drinan.  Mr.  Velde,  as  to  title  III,  do  I  understand  you  to  say 
that  you  do  not  want  to  have  anything  to  do  with  the  due  process  pro- 
cedures that  we  set  up  on  page  46  of  the  bill — in  section  301 — that  you 
want  the  Federal  Government  not  to  set  any  minimum  standards? 
Section  301  of  H.R.  13118,  as  you  can  read,  suggests  a  minimum  pro- 
cedure with  respect  to  the  parole  of  prisoners,  which  is  indispensable, 
but  as  I  read  your  statement,  you  are  suggesting  that  'no,  the  Federal 
Government  should  not  set  these  things,  we  just  hand  out  the  money.' 

Is  that  a  correct  impression  ? 

Mr.  Velde.  In  a  sense,  perhaps  I  am  taking  an  inconsistent  position. 

On  one  hand,  I  am  advocating  that  our  program  is  one,  as  Congress 
envisioned  it,  of  the  block  grant  philosophy,  where  the  basic  responsi- 
bility for  corrections  reform  and  improvement  in  criminal  justice  rests 
with  the  States  and  local  government — because  that  is  where  the  pri- 
mary responsibility  for  criminal  justice  in  this  coimtry  rests. 

On  the  other  hand,  I  have  noted  the  statutory  priorities  in  Part  E  of 
our  act.  This  has  the  effect  of  accelerating  the  implementation  of  pri- 
orities that  States  and  local  governments  have  already  set  in  the  cor- 
rections field. 

Part  E  is,  in  a  sense,  a  discretionary  grant  program  because  the 
States  are  free  to  accept  it  or  reject  the  money.  There  is  no  demand 
on  our  part  that  they  take  a  penny  of  Part  E  money.  We  have  authority 
as  to  those  States  not  wishing  to  take  the  money  to  divert  it  to  other 
States. 

But  that  is  different  from  the  specific  standards  of  title  III  of  H.R. 
13118. 

In  title  III  Federal  standards  are  imposed  as  a  condition  precedent 
of  the  expenditure  of  the  funds. 

Mr.  Drinan.  The  Federal  programs  do  that  all  across  the  board, 
in  schools  and  roads  and  hospitals — they  have  minimum  standards. 
Why  shouldn't  we  have  it  in  parole  ? 
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Mr.  Velde.  Not  in  law  enforcement  and  criminal  justice,  not  in 
what  we  consider  an  extremely  sensitive  and  critical  part  of  our  society. 

Congress  has  been  reluctant  so  far,  for  example,  to  provide  subsidies 
for  salaries  on  a  long-term,  continuing  basis. 

Mr.  Drinan.  We  are  not  talking  about  subsidies  at  all.  We  are  talk- 
ing a;bout  the  minimum  standards  of  due  process  set  forth  here. 

We  have  talked  to  parole  boards.  We  have  talked  to  parolees.  We 
have  talked  with  hundreds  of  prisoners  who  have  been  denied  parole, 
and  they  have  received  nothing  of  these  basic  guidelines  that  we  set 

forth  on  page  46.  -i-  •  i.    i. 

In  my  own  State  of  Massachusetts,  I  am  very  familiar  with  the 
problem.  They  get  few  of  these  due  process  rights.  They  do  not  have 
disclosure  to  the  prisoner  prior  to  the  hearings  of  the  files  and  reports 
and  other  documents,  for  example. 

Do  you  think  the  Federal  Government  should  continue  to  subsidize 
a  parole  system  that  denies  the  basic  elements  of  fairness,  as  everybody 
would  understand  them,  to  prisoners  ? 

•     That  is  the  essential  question.  Would  you  explain  your  own  incon- 
sistency, as  you  admit  it  ?  •   •  •      <.     i 

Mr.  Velde.  I  am  of  the  opinion  that  the  basic  responsibility  for  law 
enforcement  and  criminal  justice  rests  with  the  State  and  local  govern- 
ments. The  Federal  criminal  jurisdiction  is  an  extremely  narrow  one. 
It  should  be  noted  that  title  III  actually  prescribes  specific  procedures, 
not  just  minimum  standards. 

In  the  field  of  corrections,  there  is  a  great  deal  of  interest  by  State, 
Federal,  and  local  courts  in  the  entire  correctional  process. 

In  many  ways,  it  is  being  converted  to  an  adversary  process  through- 
out because  of  this  court'interest.  Frankly,  I  think  that  is  the  area 
where  the  rights  of  the  individual  should  be  given  proper  attention 
from  the  standpoint  of  improving  State  processes. 

Mr.  Drinan.  Mr.  Velde,  I  am  afraid  there  is  a  fundamental  dis- 
agreement here.  I  do  not  think  the  court  should  be  the  only  agency  to 
spell  out  the  rights  of  inmates,  and  I  think  that  position  is  a  cop-out 
of  responsibility.  But  I  am  afraid  there  will  not  be  any  meeting  of  the 
minds  and  I  am  afraid  you  have  not  explained  your  inconsistency. 

You  are  quite  negative,  and  I  hope  you  could  come  back  or  send 
a  delegate  back  to  say  what  LEAA  would,  in  fact,  do  to  improve  the 
procedures  that  now  go  on  at  the  State  level. 

Thank  you  very  much. 

Mr.  Kastexmeier.  The  gentleman  from  Pennsylvania,  Mr.  Blester. 

Mr.  BiESTER.  Thank  you,  Mr.  Chairman. 

I  wonder  if  we  could  not  stay  on  the  subject  that  the  gentleman  from 
Massachusetts  has  raised.  I  must  say  that  I  find  myself  in  an  am- 
bivalent position,  since  I  was,  along  with  the  gentleman  from  Illinois, 
Mr.  Eailsback,  one  of  the  prime  sponsors  of  the  amendment  which 
turned  this  program  into  a  fundamentally  block  grant  approach. 

The  predicate  for  that  was  precisely  the  point  that  you  have  raised, 
that  the  criminal  justice  system  in  this  country  is  the  primary  re- 
sponsibility of  the  States  and  local  governments. 

However,  when  we  get  to  the  question  of  standards  and  when  we 
get  to  the  question  of  due  process,  it  seems  to  me  that  there  has  been 
a  traditional  Federal  involvement  in  due  process.  The  14th  amend- 
ment is  a  Federal  enactment.  It  authorizes  the  Congress  to  engage  in 
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legislative  steps  to  carry  out  the  mandate  of  due  process  to  the  States. 

So  that  it  seems  to  me  that  title  III,  in  spelling  out  mmimal  due 
process,  is  not  necessarily  inconsistent  with  the  Federal  responsibdity 
with  respect  to  its  citizens. 

I  am  curious.  Don't  you  see  some  distinction  between  the  primary 
responsibility  lyins:  in  the  States  with  respect  to  the  application  of 
moneys,  decisions  on  priorities,  and  so  forth,  and  the  guarantee  of 
fundamental  due-process  rights  to  Federal  citizens  as  well  as  State 
citizens  as  to  how  this  money  is  spent?  •   i     •    •        i-in 

Mr.  Velde.  I  would  share  your  ambivalence.  Certainly  it  is  a  difh- 
cult  and  most  perplexina:  set  of  issues,  not  only  in  the  parole  field, 
whicli  is  just  one  aspect  of  the  criminal  justice  system,  but  all  across 

the  board.  i       i.  u 

LEA  A  last  year,  at  the  direction  of  the  Attorney  G-eneral,  estab- 
lished a  National  Advisory  Commission  on  Criminal  Justice  Stand- 
ards and  Goals  to  attempt  to  bring  together  the  best  minds  that  we 
can  assemble  to  look  at  the  questions  of  developing  national  standards 
for  the  improvement  of  criminal  justice. 

The  key  word  is  that  it  is  an  advisory  commission.  It  is  not  incum- 
bent on  LEAA  or  the  States  or  local  governments  to  accept  any  of 
tlipse  recommendations.  They  have  complete  freedom  to  accept,  reject, 
or  modify  according  to  their  own  problems,  needs,  and  conditions. 
That  is,  I  am  afraid,  one  of  the  difficulties  with  the  approach  of  title 
III  of  this  bill.  Conditions,  problems,  and  needs  vary  tremendously 
from  State  to  State  and  from  locality  to  locality. 

Mr.  BiESTER.  But  the  Constitutioii.  the  14th  amendment,  the  funda- 
mental right  of  due  process  certainly  must  not  varv  depending  upon 
attitudes  or  social  conditions  in  o-iven  States,  should  they  ? 

Mr.  Velde.  No  ;  but  through  the  years  the  Supreme  Court  has  given 
varying  interpretations  and.  in  effect,  expanded  the  scope  of  the 
oriofinal  intent  of  much  of  the  Constitution. 

Thus,  we  could  put  into  legislation  at  one  point  what  might  well  be 
verv  desirable  contemporary  standards  of  due  process,  but  this  could 
AA'ell  be  wiped  away  by  the  Court  in  a  decision  the  following  week. 

Mr.  BiESTER.  But  that  should  not  inhibit  us  from  setting  at  least 
those  contemporary  standards  as  we  view  them  today. 

Mr.  Velde.  But  here  we  are  being  extremely  explicit  in  imposing 
Federal  standards  on  a  State  and  local  responsibility  in  the  form  of 
specific  procedures,  and  that  is  where  the  difficulty  rests. 

Mr.  Btester.  In  other  words,  if  the  standards  which  nre  spelled  out 
in  title  III  of  H.R.  1811S  were  less  rigid,  or  less  specific,  you  would 
have  less  difficulty  in  accepting  them.  Can  certain  fundamental  due 
process  rights  be  guaranteed  by  the  Congress  through  legislation? 

Mr.  Velde.  You  use  the  term  "eruarantee."  I  would  prefer  a  term 
such  as  "can  be  promoted"  or  "advanced,"  rather  than  "guarantee." 
Yes  •  it  is  certainly  possible. 

IVIr.  BiESTER.  Under  those  circumstancps,  therefore,  some  of  the  pro- 
visions which  are  spelled  out  in  title  III,  I  take  it,  you  would  agree 
with. 

Mr.  Velde.  I  personally  do;  yes.  I  have  no  quarrel  with  it.  But  there 
is  a  much  larger  set  of  issues  involved  here  than  just  imposition  of 
this  one  set  of  standards.  As  you  know,  the  current  policy  of  the  Jus- 
tice Department  is  that  nationally  we  favor  electronic  surveillance, 
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"no  knock"  and  "preventive  detention."  Yet  we  are  not  attempting 
to  impose  those  contemporary  Federal  notions  of  what  is  good  for  law 
enforcement  on  States  and  local  governments.  That  is  alien  to  the  con- 
cept of  this  program,  to  its  fundamental  philosophy. 

Another  Administration  might  find  other  aspects  of  criminal  justice 
reform  or  improvement  appealing  and  attempt  to  impose  them  on 
State  and  local  governments.  It  thus  becomes  impossible  to  draw  the 
line. 

That  is  the  fundamental  difficulty  here— not  that  I,  personally,  am 
opposed  to  these  particular  standards.  For  the  most  part  I  find  them 
acceptable. 

Mr.  BiESTER.  I  guess  that  raises,  or  perpetuates  the  same  problem  I 
have,  which  is  that  there  is  a  line,  and  it  is  a  rather  thick  line,  between 
promoting  certain  kinds  of  techniques  about  which  honest  people  may 
differ  and  guaranteeing  certain  fundamental  due  process  rights  to 
individuals. 

I  think  that  is  a  very  thick  line  and  I  think  that  is  the  line  that  title 
III  tries  to  address. 

I  do  appreciate,  because  I  am  familiar  with  the  witness'  background 
and  work,  that  he  experiences  certain  difficulties  with  respect  to  this. 
I  will  pass  on  to  something  else. 

Do  you  believe  that  this  legislation  offers  the  chance  through  some 
of  its  post-sentencing  relief  to  find  a  better  way  to  end  the  problem  of 
disparate  sentences  across  the  country?  I  know  the  witness  has  been 
active  in  the  field  of  disparate  sentences  and  I  wondered  if  he  could 
address  liimself  to  that  problem. 

Mr.  Velde.  Yes. 

As  you  know,  the  subject  of  appellate  review  of  sentences  has  been 
a  crusade  of  mine  for  many  years.  I  think  that  several  of  the  pro- 
visions of  this  bill  would  probably  be  beneficial  if  enacted  at  the 
State  and  local  level.  Xow,  wliether  or  not  tlic  appellate  review  in  title 
I  is  workable  is  difficult  to  say.  This  is  intended,  as  I  read  it,  to  apply 
only  to  the  Federal  system,  which  roughly  consists  of  about  10  per- 
cent of  the  total  volume  of  criminal  cases  in  this  country. 

There  has  been,  I  believe,  in  the  Organized  Crime  Control  Act  of 
1970,  a  concept  of  appellate  review  introduced  for  the  first  time. 

I  am  referring  to  that  provision  which  provides  for  extended  terms 
for  professional  criminals. 

I  believe  that  this  is  enough  of  a  precedent  for  it  to  be  thoroughly 
tested  through  the  Federal  court  process  before  embarking  on  an 
overall  national  program,  because  there  are  some  extremely  difficult 
questions  yet  to  be  resolved  by  the  courts  regarding  the  implementa- 
tion and  administration  of  this  appellate  review  process. 

I  favor  it  in  principle.  However,  having  dealt  with  the  opposition 
to  the  proposal  by  the  courts  themselves  through  the  years,  especially 
the  Federal  judiciary,  I  think  perhaps  that  we  are  at  the  point  now 
where  we  should  wait  and  see  how  this  one  limited  application  works 
out  before  offering  a  significant  expansion  of  it. 

Mr.  BiESTER.  I  have  other  questions  but  we  have  another  witness  and 
I  will  yield  to  my  friend  from  New  York. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Fish. 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 
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Wlien  Chairman  Reed  of  the  Federal  Parole  Board  was  testifying 
before  us,  if  I  understood  him  correctly,  he  did  favor  a  lot  of  the 
procedural  due  process  steps,  recognizing  that  parole  as  it  is  currently 
operating  not  only  Federally  but  in  various  States,  is  one  of  the  great- 
est sources  of  concern  and  irritation  to  inmates.  I  understood  him  to  say 
that  they  were  going  along  with  the  concept  of  representation  by 
counsel,  limited  disclosure  of  the  files,  a  regionalization  of  hearing 
examiners  so  that  the  inmate  will  receive  the  same  hearing  examiner 
at  successive  hearings,  more  frequent  hearings  plus  written  reasons 
for  denial  of  parole  as  promptly  as  possible  after  a  hearing,  so  that 
it  seemed  as  if  we  were  moving  in  this  direction  in  the  Federal  penal 
system  and  this  committee,  I  believe,  does  have  jurisdiction  directly 
over  the  Federal  penal  system  and  can  see  that  this  is  done. 

So,  won't  we  end  up  with  two  sets  of  due  process?  One,  for  the 
Federal  prisoner,  and  then  inevitably,  a  time  lag  for  the  inmates  of 
State  institutions  if  they  had  to  await  either  a  court  decision  in  those 
States  or  legislation  passed  by  those  States? 

Mr.  Velde.  Yes.  There  is  a  very  analogous  development  in  the 
field  of  providing  legal  representation  for  indigent  defendants.  The 
Federal  Criminal  Justice  Act,  which  provides  for  paid  counsel,  was 
passed  by  Congress  in  1964.  Since  that  time  this  has  been  a  feature 
of  the  Federal  criminal  justice  system.  It  was  not  really  available  in 
States  until  a  series  of  Supreme  Court  decisions  and  the  allocation 
of  significant  resources — and  I  might  add,  LEAA  resources — to  fully 
implement  this.  And  so  there  has  been  a  delay  of  3  to  4  years  in  the 
State  systems  in  providing  a  full  range  of  legal  services  for  indigent 
defendants. 

So  there  is  a  time  lag.  In  that  area  the  Federal  Government  was  a 
leader  and,  in  fact,  anticipated  Supreme  Court  decisions  and  was 
ahead  of  the  Federal  judiciary.  So  there  are  areas — and  I  think  this 
should  happen  in  this  area,  too — where  the  Federal  government — with 
its  extremely  well  funded,  staffed,  and  managed  systems — in  contrast 
to  most  of  the  State  and  local  criminal  justice  systems — can  provide 
leadership  and  a  real  model  for  State  and  local  governments  to  follow. 

That  is  what  happened  in  this  other  area  that  I  mentioned,  too. 

Mr.  Fish.  I  think  the  members  of  this  subcommittee,  since  we  have 
had  on-site  inspections  and  saw  both  the  best  and  the  worst  of  many 
State  correctional  systems,  had  the  hope  that  LEAA  might  be  the  vehi- 
cle by  which  we  could  try  to  steer  all  States  toward  the  best  and  if  that 
meant  that  probation  should  be  emphasized  more  than  incarceration,  it 
might  mean  a  beefing  up  of  personnel  to  train  them,  and  certainly  in 
our  own  Federal  system  the  parole-probation  officers  I  think  certainly 
should  be  doubled  in  strength  to  do  an  adequate  job  according  to  the 
caseload  they  have  to  bear. 

I  agree  with  you,  it  is  not  just  the  appropriation  of  more  money  for 
the  States  but  I  really  believe  that  we  have  got  to  use  this  money  with 
standards  attached  in  order  to  bring  about  what  we  all  realize  is  the 
hoped-for  better  improved  techniques  in  corrections. 

It  seems  to  me  we  are  going  to  just  delay  this  whole  thing  inter- 
minably, if  we  do  not  set  out  these  standards  quite  clearly.  I  gather 
that  you  just  have  this  conceptual  problem  of  just  not  wanting  to 
state  it  out  flatly  in  legislation. 
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Mr.  Velde.  Yes;  that  is  true.  In  fact,  the  standards  in  Part  E 
really  were  somewhat  of  an  intellectual  compromise  for  me  personally 
to  resolve  with  the  basic  block  grant  philosophy. 

Mr.  Fish.  One  other  area  of  inquiry  and  that  is  on  page  10  of  your 
testimony  where  you  say  you  are  pleased  with  the  prospects  of  parole 
decisionmaking  grants. 

Chairman  Reed  testified,  and  I  don't  remember  the  name  of  the 
committee  he  was  talking  about,  but  he  said  since  1970  there  had  been 
a  group  responsible  to  him  studying  factors  that  would  go  into  a  good 
parole  decision  and  the  history  of  parolees  over  a  number  of  years,  and 
he  anticipated  this  study  going  on  for  another  year  or  year  and  a  half 
before  they  really  knew  what  scientifically  would  be  a  good  basis  to 
judge  requirements  for  parole. 

Do  you  know,  is  this  grant  you  are  talking  about  to  the  Federal 
Board  of  Parole  ? 
Mr.  Velde.  That  is  an  LEAA  project  to  which  he  was  referring. 
Mr.  Fish.  The  same  one  ? 

Mr.  Velde.  Yes ;  but  our  grant  is  not  to  the  Federal  Parole  Board.  It 
is  to  the  National  Council  on  Crime  and  Delinquency  and  the  project  is 
using  data  made  available  by  the  Federal  Parole  Board  on  Federal 
offenders.  There  are  also  data — information  on  some  State  offenders — 
that  the  NCCD  group  is  using.  So,  it  is  not  exclusively  limited  to 
Federal  offenders. 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr. 
Coughlin. 

Mr.  Coughlin.  I  think  the  other  members  of  the  subcommittee  have 
asked  most  of  the  questions  I  would  have.  I  do  understand  your  con- 
cern about  the  duplication  involved  in  the  National  Parole  Institute 
with  the  functions  of  the  National  Institute  on  Law  Enforcement. 

I  do,  however,  share  the  concerns  of  the  other  members  of  the  com- 
mittee in  somehow  requiring  some  due  process  in  the  parole  system. 

It  seems  to  me  we  do  this  frequently,  and  somehow  corrections  fall 
so  far  down  on  the  list  of  priorities,  that  it  is  very  hard  to  light  the  fire 
under  them  that  is  necessary  to  get  something  accomplished  and  that 
is  why  it  seems  perhaps  that  it  is  so  important  to  tie  certain  standards 
to  our  grants  in  trying  to  provide  leadership  from  the  Federal  end  to 
encourage  improvements  in  this  area. 

I  share  the  feeling  of  others  that  I  do  not  see  that  this  is  inconsistent 
with  the  block  grant  philosophy. 

Mr.  Velde.  Well,  if  I  may  just  reflect  a  minute,  our  experience  has 
been  that  significant  corrections  reform  or,  for  that  matter,  improve- 
ment in  the  entire  criminal  justice  system,  is  readily  a  very  fragile 
thing.  It  is  easy  to  waste  money.  It  is  easy  to  go  off  and  do  things  which, 
in  essence,  do  nothing  more  than  perpetuate  what  has  been  done  all 
along  and  so  ineffectively  through  the  years.  What  is  really  difficult 
is  to  first  of  all  motivate  the  movers  and  shakers — those  who  really 
have  an  influence  in  the  decision-making  process — as  to  whether  or 
not  a  particular  reform  should  be  initiated  and  worked  for. 

First,  it  is  very  difficult  to  motivate  those  who  are  involved  in  the 
decisionmaking  process.  Second,  it  is  extremely  difficult  to  marshal 
the  resources,  not  just  financial,  but  human  resources,  the  know-how  to 
build  truly  significant  efforts. 
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This  fragility  has  led  us  in  instance  after  instance  to  accept  some- 
thing less  than  we  would  like  to  see  ideally  in  terms  of  an  investment 
of  our  funds  and  our  resources. 

It  is  a  frustrating"  experience  to  know  that  the  ideal  is  not  attainable 
immediately  or  in  the  very  near  future.  Based  on  experience  we  have 
come  to  this  realization :  if  you  try  to  do  too  much  too  soon,  in  a  system 
that  has  been  established  and  operating  over  a  long  period  of  time,  you 
may  end  up  with  a  net  decrease  rather  than  an  increase ;  or  you  may 
end  up  not  reforming  but  rather  entrenching  the  status  quo  even  more 
than  it  was  before.  You  try  something  new  and  it  does  not  work  imme- 
diately. The  goals  were  too  high,  perhaps,  and  the  standards  were  un- 
attainable. Once  tlie  effort  is  made  and  does  not  succeed,  then  the  status 
quo  is  even  more  entrenched  because  those  responsible  for  change  were 
unsuccessful  and  those  who  told  them  so  all  along  came  out  on  top. 

It  really  is  a  frustrating  business  in  many  wa^-s  to  try  to  work  for 
reform  and  improvement,  to  have  the  resources  at  hand,  yet  not  be  able 
just  magically  to  push  a  button  and  do  it  so  something  really  gets  done. 

Mr.  CouGHLiN.  Is  it  your  concern  that,  if  we  set  these  standards  and 
putting  aside  here  whether  we  agree  or  disagree  on  the  ones  set  out  in 
this  particular  piece  of  legislation,  that  we  will  end  up  devoting  too 
large  a  portion  of  our  resources,  our  budget  to  this  process  ? 

Mr.  Velde.  There  is  a  question  of  balance,  as  I  indicated  in  my  state- 
ment— balance  with  not  only  tlie  entire  field  of  corrections  reform  but, 
more  importantly  for  our  purposes,  community-based  corrections  of 
whicli  pnrole  is  onlv  one  tool.  The  estnblishment  of  specific  procedures 
in  title  III  would  require  a  great  amount  of  funds  available  for  correc- 
tions improvement. 

There  are  other  areas  which  deserve  resources :  the  halfway  house 
movement,  probation,  pretrial  diversion  efforts,  etc.  These  also  are 
beginning  to  be  productive,  and  I  think,  achieve  the  kind  of  results  in 
which  we  are  interested :  in  the  corrections  process. 

So  there  is  a  problem  pei-haps  of  genuine  improvement  directing  our 
reform  purposes  or  reform  resources  in  one  area,  while  we  leave  other 
things  undone  that  perhaps  are  equally,  if  not  potentially  more  pro- 
ductive and  more  effective  in  improving  corrections. 

There  is  a  problem  of  balance  and  perspective.  I  think  the  title  III 
of  the  pending  bill  would  perhaps  run  a  significant  risk  of  imbalance 
in  division  of  the  resources  for  corrections  reform. 

Mr.  CouGHLiN.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Kastenmeier.  Does  counsel  have  any  questions  ? 

Mr.  Biester.  Mr.  Chairman,  before  counsel  has  questions  I  wanted 
to  pursue  one  more  time  this  point. 

In  Part  E,  reference  is  made  to  basic  criteria.  Could  you  give  us  an 
idea  what  kind  of  factors  make  up  basic  criteria  ? 

Mr.  Velde.  I  mentioned  the  basic  statutory  priorities  on  page  5  of 
my  prepared  statement.  Generally  that  is  the  standard  or  the  guide- 
line which  LEAA  uses  in  reviewing  the  Part  E  plans  that  the  States 
submit  each  year.  The  principal  emphasis  must  be  on  community-based 
programs.  The  second  set  of  priorities  is  on  development  of  regional 
jail  or  institutional  programs,  and  then  at  the  bottom  of  the  totem  pole 
is  replacement  of  State  prisons  or  State  institutional  activities.  That  is 
our  basic  scheme. 
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Mr.  BiESTER.  I  do  not  know  whether  you  are  prepared  to  respond  to 
this  kind  of  question  or  not  and,  if  not.  I  would  certainly  understand, 
but  if  one  could  pass  for  a  moment  the  conceptual  problem  we  have 
with  respect  to  standards,  referring  to  pages  46  and  47  to  the  minimum 
procedures,  I  have  just  in  the  last  minute  or  two  ticked  off  six  of  those  : 
"(C)  (i),"  requiring  periodic  hearings  at  intervals  of  not  less  than  2 
years;  "(C)  (v)."  on  line  21,  expeditious  disposition  of  the  case  and 
notification  to  the  prisoner  of  such  disposition ;  on  page  47,  section  E, 
the  reimprisonment  for  a  parole  violation;  "(E)  (iii),"  the  representa- 
tion by  counsel  or  other  qualified  individual;  "(E)  (iv),"  the  expedi- 
tious disposition  of  the  case;  and  "(E)  (v),"'  the  opportunity  for  ap- 
pellate review,  and  so  forth. 

I  wonder  if  you  would  agree  that  if  standards,  due  process  stand- 
ards, were  applied  under  this  legislation,  that  those  six  represent  at 
least  fundamental  due  process  standards  wliich  ought  to  be  applied. 
INIr.  Velde.  I  think  these  standards  or  criteria  are  specific  procedures 
which  the  courts  have  not  yet  imposed  as  meeting  minimum  due  process 
requirements. 

I  think  perhaps  they  are  3  to  5  years  ahead  of  the  courts,  if  you  will, 
in  many  cases,  particularly  in  the  appellate  review  of  denial  of  parole 
and  also  revocation  of  parole. 

Mr.  BiESTER.  It  would  be  refreshing  for  the  Congress  to  be  3  to  5 
years  ahead  of  the  courts. 

Mr.  Drinan.  Would  the  gentleman  yield  ? 
Mr,  BiESTER.  Yes. 

Mr.  Drinan.  It  seems  to  me  this  is  a  fundamental  statement  of  our 
philosophy ;  and  I  am  opposed  to  what  you  are  saying — that  we  should 
wait  for  the  courts.  I  tliink  it  is  indefensible  for  an  employee  of  the 
Department  of  Justice  to  tell  us  that.  Yet  you  admit  by  implication 
that  the  due  process  standards  in  H.K.  13118  are  correct.  Is  that  your 
position  ? 

]\Ir.  Velde.  No.  That  is  not  my  position. 
Mr.  Drinan.  Not  exactly,  but  fundamentally. 
I  yield  back  to  Mr.  Blester.  I  wanted  to  clarify  that  point. 
Until  this  morning  I  had  been  impressed  by  the  experience  that  the 
LEAA  has  had  in  the  States,  and  I  am  very  familiar  with  it,  but  if 
this  is  the  philosophy — that  we  are  waiting  for  the  courts  to  give  rights 
to  prisoners — it  seems  to  me  that  is  total  bankruptcy. 

Mr.  BiESTER.  I  think  the  witness  should  have  a  right  to  respond. 
]Mr.  Velde,  Kecently  the  Supreme  Court  decided  that  prisoners  are 
entitled  to  law  libraries.  We  have  just  received  applications  from 
several  States  to  implement  this  new  due-process  requirement  levied 
by  the  courts,  and  it  is  going  to  be  an  extremely  expensive  requirement 
to  satisfy.  I  am  certainly  not  denying  that  prisoners  are  entitled  to 
access  to  law  libraries  to  help  them  prepare  appeals  or  marshal  re- 
sources in  their  defense.  But  there  is  a  question  of  priorities  and  which 
right  should  be  implemented  first. 

Now,  unfortunately,  too  mujh  attention  has  been  given  through  the 
years  to  rights  of  accused  rather  than  rights  of  sentenced  offenders. 
Mr.  BiESTER.  I  do  not  agree  with  that  but  go  on. 

ISIr.  Velde.  At  least  in  terms  of  providing  them  counsel  and  other 
criminal  justice  resources.  Once  a  person  has  been  sentenced  basically 
he  has  been  forgotten. 
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Unfortunately,  there  have  been  and  will  continue  to  be  for  some- 
time to  come  limited  resources  available  for  the  improvement  of  crimi- 
nal justice. 

Mr.  Drinan.  If  the  gentleman  would  yield  once  again.  I  am  sure  you 
are  familiar  with  the  statement  of  Chief  Justice  Burger  to  the  effect 
that  the  courts  should  not  be  in  business  of  setting  standards. 

He  has  said  courts  are  overwhelmed  and  they  cannot  meet  the  re- 
sponsibility of  running  the  corrections  system.  You,  as  a  representa- 
tive of  the  Department  of  Justice,  are  telling  me  that  the  Department 
of  Justice  is  not  going  to  have  due  process  in  parole  and  take  the  re- 
siwnsibility  at  the  Federal  level.  You  are  saying  it  is  up  to  the  courts, 
and  yet  Chief  Justice  Burger  has  said  the  courts  cannot  be  doing  it 
and  should  not  be  doing  it.  What  is  the  answer  ? 

Mr.  Velde.  I  do  not  want  to  evade  the  responsibility.  I  do  not  want 
to  leave  the  impression  that  we  are  not  interested  in  providing  for 
rights  of  sentenced  offenders.  That  is  not  the  case.  We  are  supporting 
research.  We  are  supporting  improvement  projects  in  virtually  every 
State  in  the  Nation — not  only  in  improving  parole  but  all  other  alterna- 
tives to  incarceration.  That  is  a  significant  and  important  priority  of 
LEAA. 

But  that  is  not  the  question.  The  question  is  whether  or  not  we 
should  impose  Federal  standards  on  State  and  local  criminal  justice 
systems  and  upset  the  delicate  balance  of  priorities  for  the  limited 
resources. 

In  effect,  this  would  preempt  the  criminal  statutes  and  provisions  of 
the  several  States.  That  is  where  I  am  drawing  the  line.  Not  that  I  am 
not  interested  or  concerned,  or  feel  that  we  should  not  provide  indi- 
vidual leadership,  but  this,  in  effect,  imposes  Federal  standards  on  all 
of  the  State  criminal  systems. 

Mr.  Drinan.  You  are  not  preempting  any  State  standards,  because 
Massachusetts  has  no  standards.  You  are  just  asserting  standards 
where  they  do  not  exist  and  you  are  asserting  minimum  standards  of 
decency,  if  you  will. 

I  yield  back  to  the  Chairman. 

Mr.  BiESTER.  I  think  we  have  gone  around  thip  cycle  enough,  but 
I  just  would  say,  for  what  it  is  worth,  as  one  of  the  sponsors  of  the 
amendment  which  made  this  a  block-grant  approach — and  I  think  con- 
ceptually, that  was  correct  because  the  fundamental  responsibility  does 
lie  in  the  States — that  it  is  my  view  that  the  Federal  Government  re- 
tains not  only  the  right  to  impose  due  process  standards  with  respect  to 
those  subject  to  the  control  of  State  governments  through  parole  or 
reimprisonment,  but  that  it  is  mandated  to  do  so  by  section  5  of  the 
14th  amendment,  and  that  there  is  a  great  distinction  here  and  I  would 
hope  that  we  might  find  some  way  of  reconciling  these  differences  so 
that  we  can  separate  what  we  promote  in  terms  of  technique  from  what 
we  guarantee  in  terms  of  right. 

When  one  talks  about  the  fragility  of  circumstances,  I  am  afraid 
that  as  the  witness  has  said,  the  rights  of  those  who  have  been  sentenced 
and  forgotten  are  frequently  the  most  fragile  rights  in  our  country 
and  the  most  fragile  entity  in  our  country. 

As  I  recall  the  debate,  that  was  my  thinking. 

Mr.  Kastenmeier.  Does  counsel  have  any  questions  ? 
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Mr.  MooxEY,  Mr.  Velde,  this  is  a  foUo^-up  from  Mr.  Biester's  ques- 
tion concerning  LEA  A  regulations  for  Part  E  grants.  Section  452 
states:  "A  State  desiring  to  receive  a  grant  under  this  part  for  any 
fiscal  year  shall,  consistent  with  the  basic  criteria  which  the  Admin- 
istration establishes  under  section  454  .  .  .'",  and  then  454  states :  ''The 
Administration  shall,  after  consultation  with  the  Federal  Bureau  of 
Prisons,  by  regulation  prescribe  basic  criteria  for  applicants  and 
grantees  under  this  part." 

I  believe  Mr.  Biester's  question  was,  has  the  Administration  pro- 
mulgated regulations  ? 

Mr.  Velde.  Yes,  we  have. 

Mr.  MooNEY.  They  would  be  helpful ;  they  are  different  from  what 
you  state  on  page  5.  Those  are  statutory  provisions. 

Mr.  Velde.  Well,  they  are  a  little  more  detailed,  but  they  are  con- 
sistent with  that  basic  framework. 

Mr.  MooNEY.  Thank  you. 

Mr.  Kastenmeeer.  Ii  there  are  no  further  questions,  that  is  all. 

Our  next  witness  is  Mr.  Carl  Shipley,  a  distinguished  attorney  in 
the  District  of  Columbia,  who  has  long  been  interested  in  corrections 
and  parole.  He  appears  in  his  capacity  as  Republican  national  com- 
mitteeman of  the  District  of  Columbia  as  well.  I  regret  to  say  he  was 
not  able  to  testify  last  week  because  the  majority  members  of  the  sub- 
committee were  in  caucus,  but  we  are  very  pleased  that  Mr.  Shipley 
•could  be  here  this  morning. 

TESTIMONY  OF  CARL  SHIPLEY,  ESQ. 

Mr,  Shipley.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
tliis  opportunity  to  appear  before  the  committee.  I  am  not  an  expert 
in  criminal  law  and  no  particular  expert  on  the  legislation  but  by 
reason  of  circumstances,  I  have  developed  an  interest  in  it  because  of 
some  recent  experiences. 

My  experience  in  the  law  is  largely  in  the  field  of  business  and 
matters  of  that  kind  where  we  more  or  less  take  due  process  and  con- 
stitutional principles  and  adequate  procedures  and  evidentiary  stand- 
ards, judicial  appeals  and  rather  open  hearings  with  the  right  of  legal 
eounsel,  all  for  granted  because  they  have  become  so  imbedded  in 
the  law. 

Some  while  back  I  became  incidentally  involved  in  a  parole  proceed- 
ing and  had  a  chance  to  examine  all  of  the  proceedings  and  was 
startled  to  find  we  were  dealing  with  procedures  that  seemed  to  be  of 
a  kind  that  prevailed  in  the  dark  ages  and  seemed  to  be  so  out  of 
place  with  our  whole  concept  of  justice  that  I  did  become  somewhat 
concerned.  In  your  proposal,  as  I  have  indicated  in  my  statement 
which  is  quite  brief,  I  appear  here  as  a  citizen  and  my  interest  in 
H.R.  13118,  the  Parole  Improvement  and  Procedures  Act  of  1972, 
which  has  been  introduced  by  you,  ]\Ir.  Chairman,  is  based  on  trying 
to  support  a  proposal  very  much  in  the  public  interest. 

We  do  not  have  many  people  to  represent  the  citizen  point  of  view 
here  in  the  District  of  Columbia.  I  am  one  of  them  who  has  to  get 
elected  every  now  and  then  and  I  do  my  best  to  try  to  support  pro- 
posals which  seem  to  have  an  impact  not  only  on  the  welfare  of  our 
citizens  in  the  Nation's  Capital — and  we  have  a  greater  population  than 
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10  of  the  States — but  also  which  serve  some  national  goal  of  our 
country. 

A  recent  article  in  the  Wall  Street  Journal,  a  copy  of  which  I  have 
attached  to  my  statement  [See  Appendix  24],  points  out  increasing 
concern  we  must  have  with  present  procedures  of  the  U.S.  Board  of 
Parole.  As  the  article  points  out : 

One  major  r-riticism  of  the  Board  has  been  the  secrecy  shrouding  its  actions. 
Neither  prisoners  nor  their  lawyers  are  allowed  to  see  the  files  the  Board  uses 
in  making  decisions.  And  the  Board  doesn't  give  prisoners  who  have  been 
denied  parole  any  reasons  for  the  decisions. 

The  Chairman  of  the  Board  of  Parole  is  quoted  as  saying  that 
"Parole  is  a  matter  of  grace;  it  is  not  a  constitutional  or  statutory 
right."  His  statement  is  correct  and  reflects  numerous  judicial  deci- 
sions which  repeat  over  and  over  the  typical  statement  contained  in 
the  case  of  Berry  v.  U.S.  Parole  Board^'2.^^  F.  Supp.  667 :  "It  is  horn- 
book law  that  parole  is  not  a  matter  of  right  but  is  a  matter  of  legisla- 
tive grace." 

These  types  of  judicial  statements  tend  to  mislead  all  administra- 
tors. They  seem  to  believe  they  are  pronouncements  from  on  high  and 
it  must  be  right  because  it  is  right.  It  must  shock  any  lawyer  to  hear 
somebody  say  that  any  type  of  government  action  is  a  matter  of 
grace  and  not  a  matter  of  right. 

It  is  startling  to  have  such  concepts  written  in  our  decisions  by 
responsible  men  who  try  to  do  the  job  as  best  they  can. 

This  legal  theory  seems  to  be  based  on  the  concept  that  when  a 
prisoner  has  been  convicted  and  sent  to  the  penitentiary,  he  has  had 
due  process  of  law  including  a  full  hearing  and  a  right  of  judicial  re- 
view, and  that  where  and  how  he  serves  his  sentence  is  in  the  full  dis- 
cretion of  the  prison  officials. 

Depending  on  their  judgment,  he  may  be  locked  in  solitary  confine- 
ment, he  may  be  incarcerated  in  a  maximum  security  prison,  he  may  be 
sent  to  a  minimum  security  facility,  or  he  may  be  conditionally  released 
from  confinement  on  parole  to  serve  the  balance  of  his  sentence  on  con- 
ditional liberty  subject  to  the  supervision  of  the  Board  of  Parole  acting 
through  a  Federal  parole  officer.  There  is  an  excellent  discussion  of  the 
theory,  practices  and  procedures  of  the  present  Federal  parole  system 
by  Chief  Justice  Burger  of  the  Supreme  Court  who  was  then  a  judge 
in  the  I^.S.  Court  of  Appeals  for  the  District  of  Columbia  in  the  widely 
quoted  decision  of  Hyser  v.  Reed^  318  F.  2d  22.5.  [See  Appendix  9.J 

The  problem  is  not  with  the  U.S.  Board  of  Parole.  Its  procedures 
simply  follow  the  judicial  decisions  which,  in  turn,  attempt  to  interpret 
the  existing  law,  which  is  not  a  model  of  clarity  and  contains  no  guide- 
lines and  is  far  removed  from  types  of  due  process  we  look  for  under 
the  Administrative  Procedure  Act,  even  though  it  may  not  apply  in  a 
given  case. 

As  stated  by  Justice  Burger  in  the  Hyser  case : 

The  U.S.  Parole  Board  was  established  by  Congress  to  administer  the 
parole  system  as  a  part  of  the  program  to  rehabilitate  Federal  prisoners  and 
restore  them  to  useful  membership  in  society.  18  U.S.C.  sec.  4201^207.  The 
rehabilitation  program  of  the  Bureau  of  Prisons  includes  vocational  training, 
education  and  the  operation  of  industries  by  Federal  Prison  Industries,  Inc., 
in  which  useful  skills  can  be  learned  and  developed  and  the  prisoners  bene- 
fited from  participation  in  productive  activity  for  which  they  are  paid.  18 
U.S.C.  4121-4128.  Inducements  to  rehabilitation  are  also  held  out  in  the  form 
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of  deductions  from  the  sentence  based  on  work  record  and  general  behavior, 
18  U.S.C.  see.  4161-4166.  At  a  point  the  prisoner  may  be  afforded  an  oppor- 
tunity to  serve  part  of  the  sentence  outside  the  prison  on  parole— conditional 
release  under  supervision  and  restrictions  but  with  liberty  not  otherwise 
impaired.  18  U.S.C.  4161,  4203.  Violation  of  a  condition  of  parole  can  lead  to 
arrest,  return  to  prison  and  revocation  of  parole.  18  U.S.C.  sec.  420.5-4207. 
Thus  a  Federal  prisoner  may  come  in  contact  with  the  exercise  of  the  Board's 
discretionary  powers  on  two  occasions :  First  when  parole  is  granted  and 
second,  when  and  if  parole  is  revoked. 

Chief  Justice  Burger  goes  on  to  explain  that  the  premise  under- 
lying the  parole  phase  of  the  rehabilitation  process  is  that  the  prisoner 
has  reached  a  point  where  further  incarceration  would  not  yield  greater 
rehabilitation  and  the  prisoner  has  progressed  to  a  stage  where  he  is 
believed  to  be  ready  to  return  to  society  subject  to  minimal  super\'ision. 
He  also  observes  tliat  "the  parole  statute,  18  U.S.C.  4201-4210,  is  silent 
on  the  procedural  safeguards." 

The  Parole  Improvement  and  Procedures  Act  of  1972  will  correct 
this  grave  deficiency.  The  proudest  boast  of  Americans  is  that  we  live 
under  a  rule  of  law  and  that  citizens  are  not  subject  to  the  unfettered 
discretion  or  mere  whims  of  public  officials  no  matter  how  well  in- 
tentioned  they  may  be.  Over  the  years  our  independent  judicial  sys- 
tem has  constantly  interpreted  the  Federal  Constitution  to  require 
both  procedural  and  substantive  due  process  of  law.  That  is,  no  man 
can  be  deprived  of  his  life,  liberty,  or  property  except  on  the  basis 
of  substantial  evidence,  a  full  hearing,  an  opportunity  to  be  repre- 
sented by  legal  counsel  of  his  choice  and  to  have  administrative  and 
judicial  decisions  subject  to  higher  judicial  review. 

The  present  system  of  granting  or  denying  parole  to  prisoners  is 
completely  out  of  phase  with  this  concept.  The  present  Board  of 
Parole  consists  of  eight  membei^  appointed  by  the  President  by  and 
with  the  adA-ice  and  consent  of  the  Senate.  It  has  full  authority  to 
grant,  modify,  or  revoke  paroles  of  all  U.S.  prisoners.  It  is  responsible 
for  the  supervision  of  parolees  and  prisoners  released  upon  the  ex- 
piration of  their  sentences  with  allowances  for  statutory  "good  time." 
It  attempts  to  discharge  its  duties  honorably  and  in  accordance  with 
the  laws  enacted  by  Congress.  Unfortunately,  as  Chief  Justice  Burger 
has  observed,  existing  law  contains  no  procedural  safeguards. 

The  Board  exists  in  the  Department  of  Justice  wdth  members  serv- 
ing for  staggered  6-year  terms.  The  Attorney  General  designates  one 
of  its  members  to  serve  as  chaii-man  and  delegates  to  him  the  neces- 
sary duties  and  administrative  responsibilities.  It  is  not  an  independ- 
ent agency,  it  simply  exercises  the  authority  of  the  Attorney  General, 
who  is  the  official  responsible  for  indicting,  prosecuting,  and  convict- 
ing the  prisoners  who  wind  up  in  the  Federal  pententiary. 

Every  American  is  entitled  to  have  the  question  of  his  freedom  and 
liberty  deteniiined  by  an  impartial  authority,  and  not  at  the  whim  of 
the  prosecutor. 

H.K.  13118  would  convert  the  Board  of  Parole  into  a  nine-mem- 
ber indepeTident  agency  witli  defined  administrative  powers  and  re- 
sponsibilities and  would  "shift  the  burden"  and  require  that  prisoners 
must  be  released  on  parole  unless  the  Board  determined  on  the  record 
that  there  is  a  likelihood  that  they  will  engage  in  further  criminal 
conduct.  Hearings  would  be  required  a7id  decisions  would  be  based 
on  substantial  evidence.  If  there  is  to  be  continued  confidence  in  the 
institutions  of  Government,  all  citizens,  whether  in  jail  or  out,  must 


558 

feel  an  inner  assurance  that  they  are  being  given  a  square  deal,  fair 
play,  and  a  reasonable  measure  of  due  process.  There  is  no  place  for 
secrecy  or  failure  to  give  reasons  by  any  official  agency  in  our  society. 
My  concern  with  this  area  of  the  law  developed  not  long  ago  in  con- 
nection with  an  actual  parole  proceeding  in  my  law  office.  The  prisoner 
had  been  sent  to  the  Federal  penitentiary  for  8  years  upon  conviction 
of  a  nonviolent  technical  Federal  crime  involving  use  of  interstate 
facilities  to  accomplish  a  fraudulent  scheme.  He  was  a  model  prisoner 
in  a  minimum  security  facility  and  became  eligible  for  parole  pursuant 
to  18  U.S.C.  4202,  which  provides  in  pertinent  part : 

A  Federal  prisoner  .  ,  .  wherever  confined  and  serving  a  definite  term  or 
terms  of  over  180  days,  whose  record  shows  that  he  has  observed  the  rules 
of  the  institution  in  which  he  is  confined,  may  be  released  on  parole  after  serv- 
ing one  third  of  such  term  or  terms. 

The  prisoner  was  in  his  early  fifties  and  completely  defeated  when 
I  came  in  contact  with  this  situation,  and  I  suppose  it  happens  over 
and  over.  I  am  not  in  criminal  law,  but  I  do  know  a  great  deal  about 
the  fundamental  constitutional  right  of  due  process. 

He  was  a  relative  of  one  of  our  mdustrial  clients  who  was  very  con- 
cerned. The  prisoner,  like  most  prisoners,  wound  up  w^ith  no  money 
and  no  friends.  Everything  had  been  exhausted  in  judicial  appeals.. 

When  he  got  to  the  penitentiary,  he  was  broke,  friendless  and  with- 
out much  chance  of  doing  an3^thing  except  serving  8  years.  What 
startled  me  in  the  case  in  reading  the  decision  of  Judge  Medina  of  New 
York,  one  of  our  very  fine  and  outstanding  judges  and  most,  seasoned 
judicial  officers,  was  that  he  made  some  comments  in  the  course  of  his 
decision  saying  "This  is  one  of  the  most  bizarre  schemes  I  have  ever 
seen,"  and  gave  this  man  8  yeare,  which  is  quite  a  long  time  in  the 
lifetime  of  a  man  in  middle  age,  in  his  middle  fifties,  and  a  man  with 
four  children  and  a  wife  and  a  man  who  has  had  a  spotless  record,  a 
man  w'ho  has  never  been  involved  in  any  type  of  criminal  conduct  and 
not  engaged  in  a  violent  crime  that  took  property  by  force  or  took 
anybody's  life  or  property  or  caused  injury.  It  was  one  of  these  con- 
fidence schemes  which  involved  the  use  of  telegrams  and  mails,  but  it 
was  a  business  wrong,  not  a  violent  physical  wrong  of  the  type  so  dis- 
ruptive to  our  society. 

And  very  often  people  on  the  other  side  of  such  schemes  have  larceny 
in  their  hearts,  too.  They  are  not  completely  innocent.  These  confidence 
games  are  like  the  tango,  it  takes  two. 

Very  often  the  victims  are  activated  by  greed  and  avarice  as  much  as 
the  person  who  conceives  and  undertakes  the  scheme  and  so  it  is  a 
very  bothersome  area  of  the  law. 

The  whole  proceeding  was  very  startling  from  beginning  to  end. 
This  priisoner  asked  the  Board  of  Parole  for  release  when  he  had  met 
the  statutory  minimum  standard.  They  denied  it.  period.  No  explana- 
tion of  any  kind. 

Then  he  applied  again  for  release  on  parole,  which  was  denied 
without  any  explanation  or  reason  given.  The  prisoner  then  asked 
the  Board  of  Parole  to  reconsider  its  decision  and  requested  that  the 
Board  advise  him  of  the  basis  for  its  decision  pointing  out  not  only 
that  he  appeared  eligible  for  parole  in  accordance  with  the  act  of 
Congress,  but  that  18  U.S.C.  4203  seemed  clearly  to  suggest  that  it 
should  be  granted  in  his  type  of  case,  the  statute  providing : 
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If  it  appears  to  the  Board  of  Parole  from  a  report  by  the  proi)er  institu- 
tional officers  or  upon  application  by  a  prisoner  eligible  for  release  on  parole, 
that  there  is  a  reasonable  probability  that  such  prisoner  will  live  and  remain 
at  liberty  without  violating  the  laws,  and  if  in  the  opinion  of  the  Board  such 
release  is  not  incompatible  with  the  welfare  of  society,  the  Board  may  in  its 
discretion  authorize  the  release  of  such  prisoner  on  parole. 

To  this  man,  who  was  a  businessman  although  not  a  native-born 
American,  it  seemed  it  was  plain  English  that  Congress  expected 
after  he  had  served  the  minimum  time  that  he  should  be  given  some 
fair  consideration  to  be  released  on  parole. 

The  Board  again  advised  the  prisoner  without  giving  any  reason 
that  there  appeared  to  be  no  change  in  its  earlier  decision  and  re- 
fused to  give  the  prisoner  a  hearing.  The  prisoner  argued  that  since 
the  Board  of  Parole  is  an  administrative  agency  of  the  Federal  Gov- 
ermnent,  its  actions  should  be  governed  by  the  Administrative  Pro- 
cedure Act,  5  U.S.C.  704,  in  which  Congress  has  provided  that : 

"Final  agency  actions  for  which  there  is  no  other  adequate  remedy 
in  a  court  "are  subject  to  judicial  review,"  and  5  U.S.C.  702,  which 
says :  "A  person  suffering  legal  wrong  because  of  agency  action,  or  ad- 
versely affected  or  aggrieved  by  agency  action  within  the  meaning 
of  a  relevant  statute,  is  entitled  to  judicial  review  thereof."  But  ap- 
parently it  was  the  Board's  view  that  its  actions  are  "committed  to 
agency  discretion  by  law"  and  therefore  not  subject  to  the  due  proc- 
ess provisions  of  the  Administrative  Procedure  Act.  This  is  a  loop- 
hole through  which  individual  constitutional  rights  are  driven  out 
of  the  social  system. 

I  would  think  at  some  point  that  this  Committee  of  the  Judiciary 
in  the  people's  portion  of  our  national  Congress  should  look  at  this 
loophole.  I  know  this  committee  reviews  this  problem  but  maybe  the 
time  is  at  hand  when  more  in-depth  review  of  just  how  broad  dis- 
cretion can  be  and  not  completely  deprive  people  of  any  way  of 
getting  their  grievances  properly  adjudicated,  of  getting  by  these  bar- 
riers of  secrecy  and  administrative  fiat  and  rubberst^mped  decisions 
which  are  so  tremendous  a  burden  with  Government  in  a  Nation  with 
200  million  people  and  with  a  limited  court  system  and  a  national 
policy  that  says,  'take  your  troubles  out  of  the  streets  and  into  court.' 

We  are  getting  a  lot  of  new  business  in  the  courthouse  because 
Congress  has  created  many  new  rights.  Chief  Justice  Burger  has  had^ 
occasion  to  observe  what  that  problem  is  in  terms  of  sheer  volume  of 
judicial  business. 

Putting  all  of  that  aside,  we  are  dealing  with  human  beings  and 
this  great  body  of  Congress,  the  people's  representative,  should  be 
concerned  with  limiting  areas  of  administrative  discretion  to  the  nar- 
rowest possible  basis  consistent  with  getting  on  with  national  busi- 
ness without  undue  interruption. 

The  defect  seems  to  be  that  existing  law  seems  to  authorize  the 
Board  of  Parole  to  conduct  its  affairs  m  secrecy,  deny  hearings,  and 
proceed  solely  on  the  basis  of  its  own  unfettered  discretion.  My  ex- 
perience with  the  Chairman  and  the  officers  of  the  Board  of  Parole 
was  that  they  were  all  honorable  and  very  high-type  men  and  women 
doing  their  very  best  to  cope  with  a  statute  which  is  simply  lacking 
in  any  specific  guidelines  under  authority  delegated  from  the  At- 
torney General  and  not  independently  granted  by  Congress. 
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I  think  Chairman  Eeed  is  a  man  who  conscientiously  tries  to  do 
the  job  the  best  he  can,  dealing  with  the  volume  of  business  und.er 
the  most  deficient  guidelines  and  theories  of  penology  which  exist 
today  by  reason  of  many  judicial  decisions. 

As  I  see  tlie  problem,  it  is  the  statute  and  not  the  Board,  and  I 
think  this  bill,  Mr.  Chairman,  that  you  have  laid  before  the  Con- 
gress, H.R.  13118,  would  go  a  long  way  as  a  basis  from  which  Congress 
could  take  positive  action  to  correct  what  seems  to  be  the  problem 
and  great  deficiencies  in  procedures  under  the  statute  and  place  the 
Board  in  a  position  where  it  could  do  the  job  that  I  think  Congress 
intended  it  to  do. 

Looking  at  the  1970  Annual  Eeport  of  the  Attorney  General  I  ob- 
served— and  I  suppose  there  are  more  recent  figures,  the  Board  con- 
ducted 12.000  parole  proceedings  and  doing  that  they  only  had  173 
meetings,  but  that  is  a  meeting  every  other  day. 

They  paroled  4.589  prisoners,  the  lowest  number  since  1959.  I  know 
that  this  committee  and  other  people  have  been  concerned  about  the 
fact  that  the  number  of  paroles  is  going  down,  not  up.  We  are  keep- 
ing people  in  jail — apparently  for  no  disclosed  reason — longer,  and  I 
think  this  is  a  kind  of  social  problem  if  Chief  Justice  Burger  is  right, 
that  there  is  a  point  beyond  which  rehabilitation  is  lost  when  you 
keep  a  man  behind  prison  walls. 

In  this  case  I  am  talking  about — I  will  not  mention  names  because 
he  is  out  on  parole  and  I  would  hope  no  adverse  reaction  would  be- 
fall him ;  I  have  no  authority  to  discuss  his  affairs  except  it  is  a  matter 
of  public  record  and  I  think  it  is  the  type  of  problem  which  affects 
thousands  of  prisoners — this  particular  man,  as  I  say,  was  eventually 
paroled  and  is  doing  very  well  back  with  his  family  and  the  whole 
social  concept  had  been  benefited.  I  think  he  has  been  greatly  aided  by 
the  fact  that  the  Board  did  give  him  parole  and  certainly  his  family 
has  been  put  back  on  the  right  track  and  the  children  have  been 
brought  back  together. 

But  during  his  confinement  he  felt  a  great  concern  during  the  time 
he  was  applying  for  release  because  he  kept  hearing  and  kept  reading 
about  other  prisoners,  glamorous  people,  being  pardoned  and  paroled, 
people  who  were  involved  in  much  more  serious  social  wrongs,  violent 
types  of  things  and  criminal  activity  of  various  kinds  and  it  just 
seemed  plainly  unfair  to  him  that  for  no  reason  some  people  were 
going  out  and  for  no  reason  he  was  being  kept  in. 

I  think  this  is  probably  one  of  the  problems  that  would  be  straight- 
ened out  by  your  bill. 

As  I  studied  the  matter,  I  found  myself  persuaded  that  judges  are 
imposing  sentences  in  manv  cases  in  which  they  make  allowance  that 
a  prisoner  may  be  released  on  parole  after  serving  one-third  of  his 
sentence  and  will  earn  mandatory  release  thereafter. 

One  might  safely  assume  that  criminal  sentences  are  longer  by  rea- 
son of  Probable  pnrole.  and  denial  of  parole  shoidd  be  only  on  the 
basis  of  evidence  and  a  strong  showing  that  prisoners  can  not  be 
rehabilitated. 

As  Chief  Justice  Burger  said  at  another  point  in  the  Tlyser  case, 
"The  Parole  Board  operate (s)  from  the  basic  premise  that  prisoners 
placed  in  their  custody  are  to  be  rehabilitated  and  restored  to  useful 
lives  as  soon  as  in  the  Board's  judgment  that  transition  can  be  made. 
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This  is  plainly  what  Congress  intends."  However,  I  do  not  think  any 
case  can  be  made  for  present  procedures.  There  is  no  indication  Con- 
gress intended  the  Board  to  operate  in  secrecy,  denying  hearings,  re- 
fusing access  to  records  and  giving  no  reason  for  its  action  or  escape 
responsibility  for  having  its  judgment  subject  to  judicial  review.  That 
being  the  case  I  would  hope  this  subcommittee  can  report  H.R.  13118 
at  an  early  time  and  that  the  Parole  Improvement  and  Procedures  Act 
of  1972  will  become  law. 

I  think  the  Nation  would  be  in  your  debt  if  that  kind  of  action  was 
taken.  As  I  remember  some  years  ago  when  Senator  Humphrey  was 
running  for  office  and  we  wei'e  in  those  years  always  debating  Federal 
aid  to  education,  and  one  of  the  arguments  he  always  made,  and  even 
in  the  Republican  Party  we  reproduced  it  by  the  thousands  of  copies 
because  it  was  such  a  sensible  argument,  he  used  to  say,  "The  clieapest 
thing  you  can  do  with  a  young  person  is  to  send  him  to  school.  That 
will  cost  $1,000  a  year  but  if  they  don't  get  educated,  they  wind  up  on 
welfare  or  in  jail  at  a  cost  to  society  of  several  thousand  dollars  a 
year."  And  it  seemed  to  me  it  takes  several  thousands  a  year  of  tax 
money  for  someone  in  a  Federal  penitentiary. 

So,  as  a  matter  of  economics,  we  ought  to  get  them  out  on  parole,  if 
possible.  I  think  your  bill  sets  standards  and  shifts  the  burden  of 
proof  and  will  make  the  Board  justify  a  case  for  denying  parole  rather 
than  leaving  this  type  of  freedom  simply  at  the  whim  or  discretion 
of  the  Board. 

Again,  let  me  say  I  thank  you,  Mr.  Chairman,  for  permitting  me  to 
come.  I  hope,  as  a  nonofficial  and  noncriminal  lawyer  and  as  a  non- 
Ph.  D.  from  some  ivory  tower  that  deals  in  the  abstracts  of  criminal 
justice,  but  as  somebody  who  has  come  face  to  face  with  it  for  the  first 
time,  my  views,  which  are  sincere  and  objective,  are  helpful  to  this 
committee  in  trying  to  move  ahead  and  do  something  about  this 
problem  at  a  very  early  time. 

]Mr.  Kastexmeier.  Thank  you,  iNIr,  Shipley,  for  your  most  excellent 
statement.  I  am  very  pleased  that  you  could  be  rescheduled  and  would 
come  on  such  short  notice  because  your  statement  is  an  excellent  one.  I 
do  not  know  what  to  encourage  you  to  do,  except  to  talk  to  ISIr.  A^'elde 
and  Mr.  Leonard  down  at  the  Justice  Department. 

But,  in  any  event,  I  would  seriously  like  to  ask  Avhether,  having  re- 
viewed H.R.  13118,  there  are  any  other  suggestions,  modifications  or 
changes  you  might  suggest. 

Mr.  Shtfley^  If  I  may,  I  would  like  to  submit  a  brief  memorandum 
on  some  of  the  more  technical  aspects  of  the  bill.  It  seemed  to  me  that 
overall  this  prepared  analysis  for  the  Subcommittee  No.  3,  which  ap- 
parently some  of  your  staff  people  prepared,  was  excellent.  I  wish  all 
committees  had  a  document  of  that  kind  on  all  bills  because  many  of 
us  who  want  to  have  an  interest,  cannot  devote  sufficient  time  to  tech- 
nical study. 

In  reading  through  your  bill,  I  was  struck  with  several  areas  where 
I  might  have  some  suggestion  and  I  would  like  to  submit  those  at  a 
later  time.  INIost  of  them  have  to  do  with  the  standards  to  be  applied. 

One  of  the  things  that  has  always  bothered  me  is,  I  suppose  there  is 
no  official  in  the  structure  of  the  Federal  Government  so  powerful  as  a 
F.S.  district  judge.  There  he  is  behind  the  bench  and  that  is  his  court 
and  he  makes  the  sentence  and  he  does  not  have  to  tell  anybody 
anything. 
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Of  course,  it  is  subject  to  judicial  review  but  there  seems  to  be  wide 
divergence  amono;  Federal  judges  on  who  is  going  to  be  punished  for 
what  and  it  depends  upon  their  personal  background,  feeling,  age,  ex- 
perience in  life,  and  philosophy,  but  this  gives  the  most  awful  hodge- 
podge as  to  how,  why,  where,  and  to  what  extent  various  people  are 
punished  for  more  or  less  comparable  crimes. 

I  do  not  see  any  way  that  can  be  solved.  But  with  your  bill  and  with 
the  Board  of  Parole,  as  an  independent  agency,  every  judge  will  know 
that  every  prisoner  he  sends  behind  walls  has  a  chance  to  have  his  right 
to  release  review.  I  am  a  strong  believer  in  President  Nixon's  policy  of 
firm  administration  and  execution  of  the  law — law  and  order,  if  you 
will.  I  also  believe  that  that  is  not  the  end  of  the  whole  matter — some- 
one outside  of  the  judicial  system  ought  to  stand  guard. 

I  do  not  see  any  way  you  can  bring  Federal  judges  into  any  uniform 
standards.  They  are  appointed  for  life  subject  to  impeachment. 

Every  judge  takes  a  fierce  pride  in  his  court  and  points  out  how 
unique  and  independent  his  power  is.  But  you  would  put  the  shackles 
on  them  in  terms  of  fairness.  I  think  they  do  their  best  but  the  statute 
does  not  tell  them  enough  about  due  process.  In  this  case  I  was  talking 
about,  Judge  Medina  said,  "This  is  one  of  the  most  bizarre  schemes 
that  I  ever  heard  of." 

Even  I  know  it  was  a  routine  scheme.  You  can  read  of  similar 
schemes  in  any  10-cent  novel. 

It  later  developed  there  were  reasons  the  judge  had  knowledge  of 
tliat  inspired  him  to  make  decisions  that  were  extremely  adverse  to 
this  prisoner  but  nobody  would  ever  say  that,  and  these  are  the 
types  of  things  that  an  independent  board  of  parole  with  statutory 
guidelines  wovild  correct.  In  the  end  these  things  have  got  to  be  solved 
in  Congress. 

That  is  what  the  job  of  the  House  of  Representatives  is,  to  repre- 
sent the  people  as  against  forces  of  Government.  I  am  well  aware  that 
Senators,  Congressmen,  and  most  everybody  is  elected  by  majorities 
and  it  is  our  courts  that  are  appointed,  which  stand  and  protect  the 
minorities  and  we  have  to  keep  that  in  mind  constantly.  However,  in 
sentencing  prisoners,  too  much  is  left  to  the  judge. 

If  you  would  create  a  board  of  parole  which  is  independent,  you 
would  have  one  more  agency  of  Government  that  was  appointed  which 
could  stand  against  the  tornadoes  that  blow  and  affect  the  majority 
so  that  these  minorities  who  wind  up  in  prison,  and  not  only  the  fact 
that  they  are  prisoners  makes  them  a  minority  group  but  very  often 
they  come  from  racial  minorities  as  well,  and  I  think  this  lends  a  dou- 
ble importance  to  your  proposal. 

Mr.  Kasteistmeter.  Thank  you,  Mr.  Shipley. 

I  yield  to  the  gentleman  from  Massachusetts. 

Mr.  Drinan.  I  want  to  thank  you  for  this  very  brilliant  testimony, 
truly  inspiring.  It  is  a  breath  of  Spring  in  this  hearing  and  it  gives 
me  great  hope  and  encouragement  that  this  bill  will  be  enacted.  I  look 
forward  to  receiving  your  memorandum  with  the  specifics  on  techni- 
cal details  and  I  hope  that  you  will  continue  to  bug  us,  if  you  will, 
or  to  inspire  us,  because  in  the  nature  of  things,  we  need  all  types  of 
encouragement  and  inducement  and  exhortation.  Thank  you  very 
much. 

Mr.  Shipley.  Thank  you  very  much,  Father. 
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Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Blester. 

Mr.  BiESTER.  I  also  wish  to  thank  Mr.  Shipley  for  his  testimony.  The 
phenomenon  out  of  which  you  became  actively  engaged  in  this  prob- 
lem is  interesting.  You  became  engaged  in  a  case  outside  of  your 
general  field  of  practice  and  were  able  to  apply  some  solid  com- 
monsense  and  rationality  without  being  encrusted  with  various  com- 
promises accepted  bv  those  who  work  full  time  in  the  system. 

I  would  be  inclined  to  agree  with  the  gentleman  from  Massachu- 
setts, it  is  a  fresh  breath  of  air  to  come  into  these  hearings. 

We  have  seen  the  same  kind  of  thing  develop  when  members  of 
the  bar  who  are  not  familiar  with  criminal  work  have  gotten  into  one 
or  two  cases  at  different  levels  of  the  prosecution  process  and  have  dis- 
covered the  inequities  occurring  and  the  unfortimate  procedures  oc- 
curring at  those  levels.  I  think  your  tesimony  is  in  the  best  spirit  of 
two  institutions  with  which  you  have  been  active.  One  is  the  orga- 
nized bar  and  the  field  of  the  law  and  the  other  is  our  own,  if  I  may, 
Mr.  Chairman,  in  the  hallowed  halls  of  this  room,  the  Republican 
Party. 

Mr.  Shipley.  Thank  you,  Congressman.  I  appreciate  those  remarks. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr. 
Coughlin. 

]SIr.  Coughlin.  Mr.  Chairman,  I  join  in  thanking  the  witness  for  his 
presentation  today.  I  have  no  questions  but  also  join  in  saying  one  of 
the  most  important  things  we  have  to  accomplish  is  to  create  the  public 
awareness  that  the  witness  has  alluded  to. 

]Mr.  Kastenmeier.  Let  me  conclude  by  expressing  the  gratitude  of 
the  subcommittee  for  your  appearance  here  this  morning. 

Thank  you  so  much. 

Mr.  Shipley.  Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  The  Chair  would  like  to  annoimce  that  at  2 
o'clock  this  afternoon  we  will  reconvene  in  this  room  to  hear  Senator 
Charles  Percy,  and  I  do  encourage  members  to  be  present.  Until  2 
o'clock  this  afternoon  in  this  room  the  subcommittee  stands  adjourned. 

(Whereupon  at  12  noon  the  hearing  was  adjourned  to  reconvene  at 
2  p.m.  the  same  day.) 

Afternoon  Session 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order.  We  re- 
convene on  the  question  of  parole  in  America,  and  the  bills  H.R.  13118 
and  H.R.  13823,  and  other  pieces  of  legislation  concerning  the  ques- 
tion of  parole. 

This  afternoon  the  Chair  is  very  pleased  to  welcome  Senator  Charles 
Percy.  Perhaps  I  should  yield  the  honor  to  my  distinguished  colleague, 
the  gentleman  from  Illinois,  INIr.  Railsback,  to  introduce  our  witnesses. 
Mr.  Railsback. 

Mr.  Railsback.  I  will  not  give  any  kind  of  lengthy  introduction. 
We  are  happy  to  have  with  us  this  afternoon  my  good  friend,  the  dis- 
tinguished senior  Senator  from  my  State  who  is  well  known  to  the 
Congress  and  who  needs  no  introduction.  I  have  known  for  a  long  time 
of  your  interest  in  this  generall  area.  I  have  also  known  personally  of 
your  work  in  the  Chicago  area  with  young  people,  many  of  whom  have 
been  deprived  and  in  need  of  the  help  and  leadership  that  you  have  so 
ably  provided  for  many  years  and  will  continue  to  pi-ovide  for  many 
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more  years  to  come.  Senator  Percy,  it's  a  great  pleasure  to  have  you 
give  testimony  before  this  subconunittee,  and  we  are  anxious  to  hear 
your  statement. 

Mr.  Kastenmeier.  That  certainly  reflects  my  views  and  those  of  the 
rest  of  the  subcommittee.  We  are  very  pleased  the  gentlemen  from 
Illinois,  Mr.  Railsback,  and  Mr.  Mikva,  have  had  a  long  interest  in 
questions  of  corrections  and  parole,  and  it  is  a  privilege  for  us  tO' 
welcome  the  Senator  from  Illinois. 

TESTIMONY  OF  THE  HONORABLE  CHARLES  PERCY,  A  UNITED 
STATES  SENATOR  FROM  THE  STATE  OF  ILLINOIS,  ACCOMPANIED 
BY  WILLIAM  LYTTON 

Senator  Percy.  Mr.  Chairman,  I  am  delighted  to  be  here.  I  must 
say,  although  I  have  worked  for  many  years  as  industrial  adviser  tc^ 
Bill  Sands,  who  was  a  well-known  convict  who  developed  the  Seven 
Steps  to  Freedom  program,  my  interest  in  the  organization  and  proce- 
dures beginning  with  juvenile  delinquency  really  were  a  result  of 
Congressman  Eailsback's  leadership.  I  have  developed  a  continuing 
interest  since  then. 

I  commend  him  on  the  success  that  he  has  recently  had  in  the  House 
with  a  fine  bill  providing  for  an  Institute  for  the  Continuing  Studies 
of  Juvenile  Justice  and  I  hope  we  will  do  well  with  it  over  in  the 
Senate. 

I  will  ti-y  to  provide  the  comparable  leadership  in  the  Senate.  This 
afternoon  I  am  pleased  to  testify  on  the  subject  of  paiole.  This  sub- 
committee has  had  a  tremendously  active  interest  in  this  field  and  has 
shown  special  concern  in  regard  to  its  relationship  to  our  prisoners 
and  the  problems  surrounding  parole  procedures.  It  is  significant  that 
this  subcommittee  has  visited  prison  systems  in  six  States  and  the 
District  of  Columbia. 

I  know  that  juembers  of  this  subcommittee  have  visited  the  correc- 
tional institutions  in  Joliet  and  Vienna  in  my  own  State  of  Illinois. 

I  spent  part,  of  the  day  last  Saturday  at'Lockport  looking  at  a 
rehabilitation  program  there,  a  work  program  available  to  our  men 
out  of  State  institutions.  When  they  finish  half  of  their  sentence,  they 
may  be  released  into  this  environment  for  work  experience. 

I  do  believe  Illinois  is  doing  quite  a  few  innovative  things  in  the 
field  of  prison  detention.  I  have  been  following  the  hearings  that  this 
subcommittee  has  been  holding  on  the  system  of  parole.  They  have 
been  exhaustive  and  in-depth  examinations  into  the  system  of  parole, 
its  histoiy,  its  structure,  and  how  its  operations  afl'ect  both  the  offend- 
ers themselves  and  society.  Certainly  this  is  evidence  of  the  fact  that 
this  subcommittee  grapples  with  the  real  problems  and  is  not  content 
merely  to  spin  its  wheels.  For  this,  I  believe  that  all  of  the  members 
and  all  of  the  staff  of  this  subcommittee  deserve  commendation. 

The  fact  that  this  subcommittee  has  been  holding  hearings  on  the 
subject  of  parole  is  very  siarnificnnt.  In  the  past  decade,  we  have  seen 
the  attention  of  the  courts  focus  on  the  procedures  surrounding  arrest 
and  trial  of  people  charged  with  crime.  Within  the  past  year  our 
attention  has  been  dramatically  focused  on  the  problems  with  our 
prisons. 

And  now,  more  and  more  attention  is  being  focused  on  parole.  It  is 
certainly  appropriate  for  Congress  to  study  the  Federal  system  and 
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see  what  changes  need  to  be  made,  and  not  let  the  courts  alone  deal 
with  the  problem. 

Since  the  average  prisoner  will  leave  a  correctional  institution 
through  the  parole  process,  it  should  be  of  vital  interest  to  society 
how  well  that  process  works.  And  that  is  where  our  inquirj^  should 
start. 

Any  system  of  parole  must,  as  its  primary  objective,  safeguard  so- 
ciety. One  way  it  can  do  that  is  to  deny  parole  and  keep  a  person  in 
prison  and  off  the  streets  as  long  as  possible.  However,  this  method  is 
inconsistent  witli  gradual  community  integration  with  prolonged  su- 
pervision. Certainly,  all  of  the  experts  you  have  heard  in  your  hear- 
inofs  have  indicated  that  parole  supervision  is  the  type  of  system  which 
can  be  most  effective  in  insuring  that  an  offender  will  "make  if  on  the 
outside.  I  don't  believe  that  there  is  any  question  about  whether  we 
need  a  parole  system  as  an  essential  part  of  the  correctional  process. 
We  do.  So  we  should  consider  verv^  carefully  what  is  the  most  effec- 
tive manner  of  administrating  the  Federal  system  of  parole. 

A  number  of  witnesses  you  have  heard  are  legal  scholars  concerned 
with  the  rights  of  a  person  seeking  parole.  This  is  certainly  a  valid 
consideration  that  needs  to  be  thought  out  very  carefully.  However,  I 
will  not  dwell  on  this  aspect.  I  am  not  a  lawyer.  My  background  is  in 
business  and  my  focus  is  on  what  type  of  a  system  we  are  running; 
whether  or  not  it  meets  the  needs  of  society,  and  how  it  might  be 
changed  to  insure  more  effective  operation. 

First,  we  must  examine  the  needs  of  society.  Society  wants  to  be  pro- 
tected from  crime.  The  best  way  to  do  that,  of  course,  is  to  remove 
the  sources  of  crime  motivation.  But  our  system  of  justice  gets  to  a 
person  only  after  he  has  committed  a  crime.  However,  the  criminal  jus- 
tice system  should  have  a  role  in  preventing  crime  in  view  of  the  fact 
that  an  estimated  80  percent  of  all  crimes  are  committed  by  ex-offend- 
ers. If  we  can  truly  rehabilitate  a  person  who  comes  into  tlie  criminal 
justice  system,  we  caji  help  to  insure  that  he  will  no  longer  be  a  threat 
to  society.  This  is  where  parole  comes  in.  To  \je  effective  in  helping 
the  offender  to  rehabilitate  himself  the  system  of  parole  needs  to  pro- 
vide for  effective,  personalized  attention.  Complex  problems  lie  at  the 
root  of  a  crime ;  but  even  if  the  problems  were  simple,  they  cannot  be 
dealt  with  by  a  computer  or  by  someone  who  has  no  personal  knowl- 
edge of  the  offender.  As  with  any  problem,  it  needs  the  help  of  a  con- 
cerned and  experienced  person. 

"\"\1ien  we  examine  the  way  the  parole  board  functions  today,  we 
immediately  see  that  this  is  not  happening.  On  the  local  level,  parole 
officers  are  overworked  with  caseloads  far  above  the  recommended 
level.  Because  of  this  the  parole  officer  is  hard  put  to  give  the  parolee 
needed  attention.  With  diminished  attention,  the  basic  aims  of  parole 
are  jeopardized. 

The  super^^ision  of  45,177  people  by  640  U.S.  probation  officers  aver- 
ages out  to  71  per  officer,  twice  the  recommended  caseload  of  35.  At 
the  national  level,  the  U.S.  Board  of  Parole  is  completely  unable  to 
deal  with  the  number  of  decisions  it  has  to  make  each  year. 

Ei^ht  mem.bers  of  the  Federal  Board,  assisted  by  eight  hearing  ex- 
aminers, made  more  than  17,500  decisions  last  year.  Since  each  decision 
I'equires  the  concurrence  of  at  least  two  members  of  the  Board,  at  least 
?>5.000  individual  decisions  were  made. 
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Eight  persons  cannot  make  35,000  decisions  in  1  year — not  when 
they  affect  the  future  and  lives  of  these  men  and  women.  It  cannot  be 
done. 

It  cannot  be  done  and  still  insure  a  high  degree  of  fairness  and  com- 
petence. Neither  the  rights  of  the  individual  offender  nor  the  rights  of 
society  are  protected  by  such  a  system. 

Obviously,  if  the  system  cannot  function  the  way  it  should  now  with 
relatively  few  procedural  safeguards  necessary,  it  will  operate  in  an 
even  worse  fashion  if  we  attempt  to  graft  onto  it  new  procedures  which^ 
though  intended  to  aid  the  offender  and  society,  will  actually  have  the 
opposite  effect  of  further  burdening  an  already  overburdened  system. 

The  way  to  resolve  this  inadequacy  is  not  to  patch  it  up  in  the  hope 
of  making  a  bad  situation  worse.  The  way  to  resolve  the  problem  is 
to  scrap  the  system  which  does  not  work,  and  replace  it  with  a  system 
designed  to  meet  all  the  needs  of  both  the  offender  and  society. 

The  new  system  must  be  designed  with  care.  It  must  insure  profes- 
sionalism and  personal  attention.  It  must  insure  fairness.  It  must  have 
the  luxury  of  having  the  time  to  carefully  consider  all  of  the  relevant 
factors  which  should  be  considered  when  deciding  the  question  of 
parole.  But  more  than  this,  any  new  system  should  be  just  that—a  sys- 
tem, coordinated  and  integrated  with^the  other  aspects  of  the  criminal 
justice  system.  Similar  functions  should  be  performed  by  the  same 
body,  and  that  body  should  be  a  reservoir  of  expertise  that  other  parts 
of  the  system  can  rely  on  for  sound  recommendations  and  for  efficient 
operations. 

With  all  of  this  in  mind.  I  believe  that  the  system  which  would  be  es- 
tablished by  S.  3185  and  H.R.  13293  would  represent  such  a  new  system. 
I  introduced  S.  3185  in  the  Senate  after  much  thought  and  consultation 
on  the  problem.  I  was  of  course  pleased  to  have  Congressman  Eailsback 
introduce  the  bill  in  the  House  as  H.R.  13293  so  that  it  could  be  con- 
sidered by  this  subcommittee.  As  an  example  of  the  reception  this  bill 
has  met  with,  I  ask  the  chairman's  permission  to  have  a  letter  from 
Herbert  Sturz,  director  of  the  Vera  Institute  of  Justice  in  New  York, 
inserted  in  the  record  after  I  complete  my  testimony. 

Chairman  Kastenmeier.  Without  objection  that  letter  will  be  re- 
ceived as  part  of  the  record.  [See  Appendix  25.] 

Senator  Percy.  This  bill  focuses  on  the  regionalization  approach 
which  has  been  referred  to  by  George  Reed,  Jimmy  Hoffa.  and  others 
who  have  appeared  before  you.  This  bill  establishes  a  "disposition 
board"  in  each  Federal  district.  Each  board  would  consist  of  not  less- 
than  five  members  who  have  an  appropriate  background  and  expertise. 
They  would  be  people  who  have  the  time  and  the  training  to  give  to 
each  case  the  detailed  personal  attention  that  is  necessary  to  safeguard 
society  as  well  as  to  help  the  individual  offender. 

However,  the  duties  of  the  disposition  board  would  extend  beyond 
tlie  traditional  parole  function.  The  board  would  be  responsible  for 
all  the  activities  now  being  performed  by  otlier  diverse  agencies.  For 
instance,  the  board  would  make  recommendations  to  the  court  as  to 
the  type  of  bail  to  set  immediately  after  arraignment.  The  board 
would  recommend  whether  the  defendant  should  be  prosecuted  or 
whether  he  should  be  placed  in  an  alternative  program.  If  he  is  an 
alcoholic  or  a  drug  addict,  it  would  be  up  to  the  board  to  recommend 
whether  the  individual  should  be  treated  medically  or  penally.  If  the 
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person  were  found  guilty,  the  board  would  recommend  to  the  court  the 
sentence  it  believes  more  appropriate.  They  would  by  that  time  have 
developed  some  familiarity  with  the  offender  because  of  the  time  they 
have  spent  with  him  from  the  time  of  his  arraignment. 

It  would  be  up  to  the  board  to  suggest  what  to  do  with  the  convicted 
offender  and  more  importantly  to  specify  the  reasons  for  such  a  recom- 
mendation. For  instance,  if  imprisonment  were  recommended,  the 
board  would  state  why  he  should  be  put  in  prison.  The  board  would 
make  clear  whether  we  want  to  punish  him  to  deter  others  or  to  reha- 
bilitate him.  Whatever  the  reasons,  they  would  be  stated. 

In  addition,  the  board  would  also  recommend  the  goals  of  such  a 
sentence.  No  longer  would  a  person  be  sent  to  prison  with  little  or  no 
idea  of  what  is  expected  of  him.  The  board  would  clearly  set  forth 
what  a  person  must  do  in  order  to  be  released  from  prison  on  parole. 
In  this  way,  the  offender  would  always  have  a  definite  goal  to  shoot 
for,  which,  in  turn,  would  provide  an  incentive  to  achieve  those  goals. 
Once  having  achieved  those  goals,  the  offender  would  be  granted  parole. 

If  the  judge,  at  the  time  of  sentencing,  decided  not  to  accept  these 
recommendations  of  the  board,  then  he  would  have  to  replace  them 
witli  his  reasons  and  goals.  Judges  are  always  looking  for  better  ways 
to  determine  sentences.  I  think  that  if  we  build  into  the  system  a 
process  where  they  could  always  be  assiired  of  good  advice,  they  would 
take  it.  However,  a  judge  should  be  allowed  the  option  of  rejecting 
the  advice  as  long  as  he  is  prepared  to  give  in-depth  reasons  for  a  par- 
ticular sentence  and  the  goals  the  offender  must  attain. 

The  local  board  would  also  function  as  a  parole  board,  holding  annual 
hearings  for  each  offender  over  which  it  has  authority.  Having  gained 
familiarity  with  each  case  through  long  association  with  it.  the  board 
would  be  in  a  better  position  to  judge  how  well  a  man  is  doing,  and 
whether  he  should  be  released  from  prison.  The  important  point  is 
that  a  local  board  would  be  the  one  which  decides  on  this  vitally, 
important  question  of  parole,  and  not  some  group  of  overworked  and 
understaffed  men  thousands  of  miles  away. 

If  released,  an  offender  would,  as  now,  have  to  report  to  a  parole 
officer,  except  that  the  parole  officer  would  be  under  the  authority  of  the 
local  board.  If  the  offender  were  placed  on  probation,  his  probation 
officer  would  also  be  under  the  authority  of  the  board.  This  is  quite 
different  from  the  situation  that  exists  now.  As  you  know,  one  man 
mav  be  both  a  probation  officer  reporting  to  the  court  and  a  parole 
officer  reporting  to  the  parole  board.  In  either  case,  he  is  performing 
essentially  the  same  type  of  function,  but  he  responds  to  two  different 
masters  that  may  have  two  different  philosophies.  This  is  inefficient 
at  best  and  foolish  at  worst.  The  supervising  officer  should  be  under  one 
authority.  Under  H.R.  13293  he  would  be. 

Over  these  various  local  boards  would  be  a  Federal  circuit  offender 
disposition  board  with  one  member  from  each  Federal  circuit.  The 
responsibility  of  that  board  would  be  to  set  national  policies  and 
guidelines  aiid  to  hold  appellate  hearings.  In  this  wav,  it  could  develop 
a  coordinated  national  policv  and  be  able  to  devote  its  time  to  appeals 
from  those  who  feel  they  have  not  been  fairly  heard  at  the  local 
board  level. 

Mr.  Cb airman,  as  I  have  tried  to  demonstrate,  the  emphasis^  of 
H.R.  13293  is  two-part — unification  and  regionalization.  By  unifying 
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the  various  functions  that  are  now  performed  by  diverse  parts  of  the 
criminal  justice  system,  a  more  efficient  system  will  emerge.  That  is 
axiomatic.  The  one  thing  that  the  criminal  justice  system  is  presently 
noted  for  is  the  fact  that  it  bears  little  if  any  resemblance  to  a  co- 
ordinated system.  By  unifying  the  different  parts  of  the  system,  we 
can  build  in  professionalism  and  provide  for  due  consideration  of  all 
important  factors.  This  is  not  done  now  and  we  should  not  let  this 
continue. 

By  regionalizing  the  various  aspects  of  this  system,  including  the 
parole  function,  we  can  eliminate  what  I  feel  is  the  biggest  liability 
of  the  present  system,  that  of  being  completely  overburdened. 

Surely  there  are  many  things  we  want  a  body  that  considers  matters 
of  parole  to  study.  But  if  it  is  forced  to  make  decisions  on  an  assembly 
line  basis,  the  results  will  at  best  be  haphazard.  However,  by  region- 
alizing, the  35,000  decisions  that  were  made  last  year  would  not  again 
be  made  by  eight  persons.  Instead,  they  would  be  carefully  and  fully 
considered  by  many  local  bodies,  each  with  the  time  and  the  respon- 
sibility of  making  sure  that  they  are  familiar  with  every  case  on  an 
individual  basis.  In  this  way,  many  of  the  abuses  that  people  complain 
about  in  the  present  system  would  be  eliminated. 

Mr'.  Chairman,  as  I  stated  in  the  beginning  of  my  remarks  this 
subcommittee  is  noted  for  its  desire  to  get  things  done.  I  am  sure 
tliat  you  will  agree  with  me  that  it  would  be  a  futile  exercise  to  try 
to  blame  the  present  problems  on  this  person  or  that.  That  type  of 
Monday  morning  quarterbacking  has  no  place  in  hearings  like  this. 
The  concern  of  this  subcommittee  is,  as  it  should  be,  what  we  in  the 
Congress  can  do  to  make  changes,  to  solve  problems,  to  insure  that 
the  system  we  devise  will  work  the  way  we  want  it  to. 

I  believe  that  the  changes  that  would  be  put  into  effect  by  H.R.  13293 
can  be  the  solution.  I  trust  that  this  subcommittee  will  carefully  con- 
sider the  provisions  of  this  bill  as  it  considers  the  other  bills  which 
it  has  before  it. 

We,  in  the  Congress,  should  not  feel  that  we  have  to  limit  ourselves 
in  our  considerations  to  guidelines  that  have  resulted  from  historical 
accident. 

This  subcommittee  is  considering  parole,  but  it  must  realize  that 
probation,  sentence  recommendation  and  all  the  other  facets  of  the 
criminal  justice  system  stand  or  fall  together,  as  a  system. 

Therefore,  Mr.  Chairman,  in  conclusion,  I  hope  that  the  subcom- 
mittee will  take  this  opportunity  to  recommend  a  complete  overhaul 
of  the  system  along  the  lines  that  I  have  suggested.  I  believe  that  if 
this  is  ever  going  to  be  done,  then  now  is  the  time.  We  should  not  allow 
this  chance  to  slip  by  us. 

Thank  you. 

Mr.  Kastexmeier.  Thank  you.  Senator  Percy,  for  a  very  interest- 
ing and  I  think  provocative  discussion  of  your  bill  and  that  of  Mr. 
Railsback. 

I  must  say,  I  never  had  heard  it  explained  to  me  as  clearly  and  I  am 
very  impressed  by  the  concept  of  it.  Is  there  any  other  model  for  this 
that  you  are  aware  of  ? 

From  where  did  you  draw  the  model  for  this  ? 

Senator  Percy.  It  came  really  from  industry.  I  can  remember 
when  General  Motors  had  a  chief  executive  officer  and  functional 
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vice  presidents  reported  to  that  head.  It  just  became  impossible  to 
operate  the  company.  They  now  have  literally  a  president  of  Pontiac 
or  a  president  of  Chevrolet  or  a  president  of  Oldsmobile.  They  really 
run  their  operation  on  their  own. 

The  Federal  Government  is  much  the  same  way.  I  am  the  ranking 
Republican  on  the  Government  Operations  Committee  and  the  Admin- 
istration has  asked  me  to  handle  the  Executive  Reorganization  bills, 
all  four  of  them,  in  the  Senate,  and  Chet  Holifield  has  the  chairman- 
ship of  that  committee  here.  We  are  finding  that  we  can  not  operate 
the  Government  efficiently  now.  We  all  know  the  unresponsiveness  of 
the  Federal  Government  if  everything  has  to  come  to  Washington. 

Half  of  the  time  our  offices  are  trying  to  figure  out  ways  to  make 
government  responsive  to  mayors,  about  50  percent  of  whom  serve  only 
a  little  over  a  year. 

Many  of  them  are  elected  for  2-year  terms.  And  when  I  had  85  of 
them  down  from  Illinois  and  also  100  law-enforcement  officials  and 
various  groups,  the  main  problem  they  talk  about  is  how  to  figure  out 
how  to  get  at  the  Government  when  so  many  decisions  have  to  be  made 
in  Washington. 

Now,  we  are  establishing  regional  offices.  The  regional  offices  of 
HUD  are  being  delegated  responsibility  by  HUD  and  by  George  Rom- 
ney,  who  understands  organizations  and  procedures  and  has  seen  the 
necessity  of  decentralizing. 

Let  the  central  body  establish  policy,  but  let  local  bodies  make  de- 
cisions. Secretary  Romney  understands  that  this  must  be  done,  and  they 
are  now  breaking  through  the  labyrinth  in  HUD.  That  is  one  of  the 
reasons  housing  has  gone  up  as  rapidly  as  it  has. 

We  are  starting  to  move.  But  when  all  decisions  congested  in  Wash- 
ington, you  would  not  get  through  the  maze  down  here. 

I  have  talked  to  the  Chairman  of  the  Parole  Board ;  he  knows  and 
he  would  admit  it  is  outrageous  for  a  man  to  wait  10  years  and  then 
have  his  hearing  postponed  and  then  finally  he  comes  in  and  what  does 
he  get?  Three  minutes — 5  minutes?  I  suppose  10  at  the  most,  the 
last  four  of  which  he  is  nervous  because  the  examiner  is  running  be- 
hind. There  are  so  many  decisions  they  have  to  make.  But  if  you  de- 
centralize with  90  regional  boards,  each  individual  board  can  follow 
that  case  from  the  time  bail  is  given  all  the  way  through  various  stages 
that  I  have  provided  for  in  unification. 

If  they  had  something  to  say  about  bail,  if  they  had  something 
to  say  about  probation  or  whatever  it  may  be,  I  think  that  they 
could  render  a  far  better  decision,  and  the  sense  of  bitterness  that 
the  prisoner  has  against  the  system  would  be  alleviated. 

In  the  present  system,  they  do  not  even  have  time  to  tell  the 
prisoner  when  he  is  turned  down,  why  he  is  turned  down.  Why  it's 
just  utterly  basic,  if  you  are  going  to  establish  rapport  with  a  man, 
you  have  to  make  him  understand  what  is  going  on. 

They  do  not  have  time  to  do  it  today.  I  had  lunch  with  14  prisoners 
for  2  hours  in  Lockport  in  our  State  system  and  even  there,  in  what 
I  consider  to  be  one  of  the  most  progressive  reform  programs  we 
have  in  the  State  of  Illinois,  they  have  that  sense  of  bitterness  and  an- 
ticipation of  moving  up  to  parole  board  finally,  with  the  expecta- 
tion that  they  may  be  kissed  off  that  quickly.  These  men  go  back  to 
their  cells  pretty  bitter  and  if  they  do  get  out,  they  do  not  care  much 
for  the  system  society  has  established. 
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Mr.  Kastenmeier.  I  think  every  member  of  this  subcommittee  would 
concur  with  the  observations  you  have  made,  at  least  on  the  basis  of 
our  own  activities  and  our  own  examination  of  the  State  and  Fed- 
eral systems. 

I  regret  that  the  Justice  Department  lias  not  yet  commented  on 
your  bill — your  bill  and  that  of  Congressman  Kailsback,  We  have 
again,  just  last  week,  requested  a  report  from  them,  and  we  have  no 
knowledge  of  the  views  of  the  Justice  Department  or  the  U.S.  Board 
of  Parole. 

I  do  not  know  if  you  have  fared  any  better  on  your  side.  If  you 
have,  I  would  be  curious  to  know  what  reaction  you  might  have 
received,  because  to  give  the  proposal  the  attention  it  deserves  from 
both  witinesses  and  this  subcommittee,  we  really  need  the  views  of 
the  Administration  on  the  bill. 

Senator  Percy.  We  will  be  in  the  Senate  soliciting  testimony  from 
Norman  Carlson.  We  will  be  soliciting  testimony  from  the  Chairman 
of  the  parole  system. 

My  own  reaction  after  talking  with  him  and  having  my  office  staff 
talk  with  him  and  his  staff  is  that  they  are  very  responsive  to  it ;  that 
they  really  realize  a  major  restructuring  is  necessary;  that  they  Avill 
have  their  hands  full  just  establishing  at  the  top  level  a  new  policy. 
It  could  be  an  eight-man  Board  or,  as  you  have  provided  for  in  your 
own  bill,  Mr.  Chairman,  a  nine-man  Board  divorced  from  the  Justice 
Department.  The  decentralization,  I  think,  has  a  great  deal  of  appeal 
to  everybody  who  really  takes  a  look  at  it. 

]Mr.  Kasten:meier.  Do  you  see  under  your  bill  these  disposition 
Boards  being  independent,  or  as  adjuncts  of  the  judiciary — ^the  Fed- 
eral Circuit  Court  of  Appeals  and  the  District  courts?  How  do  you 
conceive  of  them,  as  being  independent  or  as  being  part  of  the  Justice 
Department  ? 

Senator  Percy.  I  have  not  broken  them  out  as  independently  as  you 
have,  although  I  think  that  is  a  procedural  question. 

Mr.  Kastenmeier.  As  I  understand  it,  the  disposition  board  is  first 
involved  with  an  offender  potentially  when  the  court,  arraigns  the 
offender,  whether  or  not  the  court  sends  that  individual  to  prison. 
At  that  point,  the  disposition  board  is  involved  with  respect  to  what 
disposition  the  court  may  later  make  of  him. 

Senator  Percy.  Recommendations  are  made  at  that  stage,  yes.  But 
the  local  board  gets  its  first  look  at  a  defendant  at  the  time  of  bail 
setting. 

Mr.  Kastenmeier.  And  then  the  boards  remain  part  of  the  correc- 
tions continuum,  exclusive  of  the  court  and  perhaps  the  prison,  itself. 
That  individual  is  under  their  supervision  or  control  ? 

Senator  Percy.  That  is  right  straight  through.  Now,  of  course,  the 
judge  can  choose  not  to  accept  the  recommendation  but  at  least  he 
has  some  established  guidance  from  a  continuing  group  that  he  knoAvs 
will  have  jurisdiction  over  that  man  until  he  has  ultimately  paid  his 
full  price  to  society. 

I  would  think,  also,  now  that  we  are  moving  on  it  right  here  in  the 
District  of  Columbia  and  have  had  some  considerable  success  in  com- 
munity projects  where  a  man  is  released  to  his  community.  Tli rough 
the  new  procedures  we  have  established  in  Illinois,  we  have  taken  hun- 
dreds of  men  and  moved  them  out  into  a  situation  where  they  live,  for 
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instance,  in  a  YMCA.  They  are  under  jurisdiction  of  a  parole  officer 
and  supervision  in  that "  Y." 

They  must  reside  there.  They  must  report  there  after  work,  but 
they  are  working  out  in  the  community  now  on  an  average  of  $3.50  per 
hour,  paying  their  own  room  and  board,  relieving  the  State,  in  tliis 
case  the  Federal  Govermnent,  of  $11.66  a  day,  which  is  our  basic  main- 
tenance cost. 

They  are  providing  for  the  maintenance  of  their  families.  We  must 
consider  that  there  are  55,000  State  and  Federal  prisoners  whose  fam- 
ilies are  on  welfare.  It  is  not  only  the  billion  and  a  half  dollars  cost 
of  the  Federal  system  plus  the  State  system ;  it  is  also  the  welfare  costs 
that  we  are  incurring.  These  men  are  able  to  work  in  a  situation  out- 
side the  prison  and  earn  enough  money  to  pay  for  their  own  families. 
Some  families  told  me  on  Saturday  how  important  it  was  to  know 
that  the  father  was  maintaining  and  supporting  them.  It  kept  that 
family  tied  together  and  gave  the  man  a  trade. 

As  we  get  into  these  far  more  progressive  procedures  to  rehabilitate 
more  men  and  remove  the  causes  for  them  immediately  going  back 
into  prison,  we  will  need  someone  who  can  ride  herd  on  this  a  little 
more  closely  than  a  board  down  here  in  Washington  trying  to  watch 
a  prisoner  in  Alaska,  Florida,  or  Hawaii. 

That  is  why  I  think  regionalization  is  so  important  now. 

Mr.  Kastexmeier.  One  of  the  few  questions  that  might  be  raised 
about  regionalization  that  we  would  have  to  be  prepared  to  answer 
would  be  in  terms  of  the  composition  and  appointment  of  the  district 
court  disposition  board,  whose  members,  under  the  bill,  are  appointed 
with  the  advice  and  consent  of  the  Senate. 

I  do  not  know  whether  there  would  be  a  problem  of  senatorial 
courtesy.  But  there  may  be  those  who  would  be  concerned  about  the 
makeup  of  a  district  disposition  board  in  the  State  of  Mississippi  or 
some  other  State — that  is,  concerned  in  terms  of  the  welfare  of  of- 
fenders, the  outlook  for  offenders  under  the  jurisdiction  of  certain  dis- 
trict court  disposition  boards,  depending  on  how  they  are  constituted 
and  in  what  part  of  the  country.  These  questions  have  been  raised  even 
nationally  as  to  the  U.S.  Board  of  Parole  or  even  State  systems. 

Would  the  Senators  from  ISIississippi  have  to  concur  in  the  ap- 
proval— and  I  guess  they  would — of  the  members  appointed  to  the 
district  disposition  boards  in  their  State  ? 

Senator  Percy.  Are  you  talking  about  the  council  ? 

Mr.  ICastexmeier.  No.  About  the  district  court  disposition  board. 

This  is  the  basic  board  that  controls  most  people.  Under  H.R.  13293 
it  is  to  be  composed  of  not  less  than  three  members,  representing  di- 
verse backgrounds,  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate. 

I  merely  raise  the  question  that  has  concerned  some  when  you 
go  back  to  regionalization,  whether  you  may  tend  to  build  in  some  of 
the  problems  that  have  grown  up  in  certain  areas. 

This  is  a  problem  no  matter  whether  it  is  done  under  this  bill  or 
some  other  program,  I  suppose.  I  guess  the  question  is,  do  you  conceive 
of  problems  with  respect  to  the  makeup  of  the  district  disposition 
boards,  particularly  in  certain  States,  arisinsf  out  of  regionalization  ? 

I  think  the  Federal  circuit  offender  disposition  board  would  be  less 
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susceptible  to  that  problem,  and  it  probably  would  not  exist  at  all  as 
to  the  Federal  Corrections  Advisory  Council. 

Senator  Percy.  When  we  look  at  the  functions  of  this  board,  we 
are  looking  for  as  broad  gauged  people  as  possible,  of  course,  based 
upon  as  composite  diverse  background  as  possible.  We  are  limiting 
their  functions  and  prescribing  their  functions  to  recommending 
sentence  guidance  and  guidelines  and  standards  for  the  courts. 

It  depends  on  the  quality  of  the  men  we  pick.  We  will  try  to  use 
the  finest  we  can  from  each  of  the  various  fields  but  we  wanted  the 
total  board  to  be  all-inclusive,  taking  into  account  that  criminal  jus- 
tice in  this  area  is  a  composite  of  a  lot  of  things :  psychology,  sociology, 
and  education. 

Too  frequently  we  look  on  it  as  a  lawyer's  or  the  clergy's  problem 
rather  than  a  sociology  problem. 

We  have  not  really  gotten  to  the  heart  of  what  causes  crime  nor  do 
we  really  understand  what  we  can  do  about  it  and  that  is  why,  for  this 
particular  board,  with  the  power  it  is  given,  we  are  looking  for  as 
diverse  a  background  as  possible. 

But  there  is  no  way  to  legislate  against  the  mistakes  in  judgment, 
of  courpe,  in  selecting  people  on  it. 

Mr.  Kastenmeier.  I  will  not  prolong  my  questioning  other  than  to 
say  one  of  the  ways  I  think  this  might  be  handled  is  to  provide  for  a 
due  process  type  of  protection  within  the  system ;  thereby  the  regional- 
ization  would  not  produce  disparate  justice  in  different  areas. 

I  am  impressed  with  the  general  notion,  because  I  think  you  are 
absolutelv  right  in  terms  of  anticipating  that  decentralization  of  the 
Federal  function  will  be  necessary. 

I  will  yield  to  the  gentleman  from  Illinois,  Mr.  Railsback. 

Mr.  Ratlsback.  I  think,  Mr.  Chairman,  that  I  will  let  my  colleagues 
question  bex^ause  I  will  have  a  chance  to  visit  with  my  very  able  Sena- 
tor. He  has  to  leave  pretty  quickly.  So  I  will  yield. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania. 

Mr.  BiESTER.  I  would  like  to  reiterate  at  the  outset  somethincr  which 
you  already  know  and  that  is  our  appreciation  of  the  work  Bill  Sands 
has  done  and  his  continued  interest  in  the  area.  We  appreciate  his 
initiatives. 

We  have  recently  started  a  system  in  my  district  involving  a  series 
of  cases  classified  as  victimless  kinds  of  crimes,  whereby,  after  an 
arrest,  and  if  it  is  a  first  offense  and  if  it  involves  a  situation  within  the 
discretion  of  the  district  attorney,  the  defendant  may,  before  indict- 
ment, be  brought  up  and  given  probation.  This  amounts  to  a  precon- 
viction or  pre-plea  probation  program  which,  if  it  is  pursued  success- 
fully, will  result  in  nolle  prosequi. 

There  is  an  arrest  in  that  instance  but  there  is  no  actual  prosecution 
in  the  case  of  nolle  prosequi,  which  means  a  successful  conclusion  as 
far  as  the  defendant  is  concerned. 

Is  that  the  sort  of  thing  you  have  in  mind  with  respect  to  this  form 
of  precharge  conference  or  does  the  precharge  involve  something  be- 
fore an  arrest  might  take  place  ? 

Senator  Percy.  It  would  be  along  the  lines  of  the  project  you 
describe. 

Mine  is  just  an  organizational  and  procedural  approach  but  as  you 
have  found  in  your  own  district,  if  the  system  works,  if  you  are  close 
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enough  to  it,  if  it  can  be  watched  closely  enough,  you  certainly  have 
that  flexibility  to  move  forward  and  this  would  provide  such  flexibility. 

Mr.  BiESTER.  Very  good. 

I  was  also  intrigued  by  your  remarks  about  regionalization. 

In  this  instance  it  seems  to  me  even  the  current  Parole  Board  is 
moving  toward  a  kind  of  informal  regionalization  by  the  use  of  hear- 
ing examiners  and  by  increasing  the  number  of  examiners  and  as  the 
examiner  system  matures  and  the  members  multiply,  the  Board  be- 
comes a  kind  of  policy-setting,  appellate  review  kind  of  level  and  the 
operating  level  becomes  the  examiner  level. 

Mr.  Eailsback.  Will  my  friend  yield  ? 

Mr.  BiESTER.  Yes. 

Mr.  Railsback.  We  have  had  people  before  us  who  have  talked 
about  a  two-tier  system  and  I  have  questioned  them  about  your  bill  and 
my  bill  and  they  have  indicated  interest  but  I  remember  one  witness 
suggested  the  possibility  of  a  two-tier  system  that  would  operate  a  little 
bit  differently  than  this  bill.  You  would  have  a  central  parole  board, 
but  by  statute  you  would  increase  rather  substantially  the  number  of 
hearing  examiners  and  not  only  would  you  do  that  but  you  would 
give  the  hearing  examiners  more  statutory  authority  than  they  now 
have. 

In  other  words,  you  would  authorize  them  to  participate  in  final 
rulings.  Also  I  might  mention  Jimmy  Hoft'a,  if  you  have  not  had  a 
chance  to  see  his  testimony,  came  in  with  a  two-tiered  system  approach, 
only  his  was  a  little  bit  different  than  yours,  too,  and  frankly  I  prefer 
your  regionalization  type  of  approach  more  than  I  do  his  individual 
prison  type  approach  where  he  would  have  a  board  with  a  warden  on 
it,  and  it  would  be  local.  How  do  you  feel  about  this  other  possibility 
of  turning  the  Parole  Board  into  more  of  a  policymaking  organization 
and  giving  more  statutory  power  to  your  hearing  examiners  ? 

Senator  Percy.  I  think  it  is  much  like  the  difference  in  operation 
between  the  Senate  and  the  House  in  a  sense.  You  havea  tremendous 
advantage  over  here  in  that  you  have  four  and  a  quarter  times  as 
many  Members  to  serve  on  the  same  number  of  committees.  I  have  19 
committees  and  subcommittees.  The  power  we  give  our  system  just 
by  sheer  magnitude  of  size  of  our  staff  is  tremendous  and  in  many 
respects  sometimes  the  staff  literally  runs  the  committees. 

Maybe  the  staff  in  the  House  does  not  like  the  idea.  The  Congress- 
man spends  enough  time  on  a  subject  to  really  know  it  and  under- 
stand it  and  be  there.  We  consider  it  a  full  hearing  if  we  can  get  the 
chairman  to  be  there,  because  he  has  two  hearings  simultaneously. 

I  think  a  parole  hearing  is  a  matter  of  life  and  death  for  a  man, 
when  it  is  decided  whether  he  is  going  to  be  out  or  in.  What  is  going 
to  happen  to  that  man  and  what  happens  as  a  result  of  a  poor  decision  ? 
I  really  feel  to  place  that  much  power  and  authority  in  the  hearing 
examiner  is  placing  it  where  it  should  be  duly  constituted  but  we 
have  been  reluctant  to  give  up  that  power  even  now  with  the  burdens 
placed  on  the  Parole  Board. 

I  think,  if  you  regionalize  and  distribute  decisionmaking,  you  can 
at  least  have  that  power  given  to  the  duly  constituted  and  appointed 
officials  on  that  Board  backed  up  and  supported  by  the  hearing  exam- 
iners but  not  really  literally  making  the  hearing  examiner  the  Board. 
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He  is  the  substitute  in  a  sense  for  the  Board.  So  I  prefer  keeping  the 
principles  of  our  present  system  but  adapting  it  to  a  point  where 
you  have  more  personalized  professional  help. 

The  growth  in  crime  just  simply  does  not  lend  itself  to  the  present 
procedures  we  have  established  and  I  think  by  starting  at  the  top 
and  knocking  it  into  90  groups,  we  have  adapted  ourselves  to  these 
changed  circumstances,  and  the  tremendous  burden  and  load  we  now 
have. 

Mr.  Kastenmeter.  The  gentleman  from  Massachusetts. 

;Mr.  Dkinan.  I  want  to  thank  you,  Senator  Percy,  for  your  fine 
presentation. 

I  have  alwavs  been  intrigued  by  this  bill.  One  of  the  things  that 
has  bothered  me  is  the  future  and'fate  of  fi40  U.S.  probation  officers. 
If  we  had  this  regionalization,  setting  up  90  district  boards,  we  have 
450  people  who  would  be  serving  in  bodies  of  five.  I  am  wondering  if 
you  have  given  thought  to  the  question  of  eligibility  of  these  640  IJ.S. 
probation  officers  for  those  positions;  I  would  be  a  little  afraid  of  one 
bureaucracy  merely  moving  into  a  different  form. 

Senator  Percy.  I  would  not  rule  them  out.  Certainly  not  as  being 
eligible  for  consideration.  No.  I  would  not  think,  if  anyone  is  \yorried 
about  his  status  or  being  thi-own  out  of  the  system,  I  would  think  the 
640  would  be  an  integral  part  of  it. 

Mr.  Drtxax.  I  wondered  if  you  had  given  consideration,  or  Mr. 
Railsback  had,  to  setting  forth  some  requirements  for  the  membership. 
Various  fields  of  expertise  are  listed,  but  they  are  eligible  for  reap- 
pointment, and  since  it  is  a  6-year  term,  presumably  they  could  make 
a  cai'eer  of  this. 

I  am  wondering  if  some  educational  requirement  should  be  set  forth. 

Senator  Percy.  I  have  not.  I  would  like  to  ask  my  staff  member  up 
and  introduce  Mr.  Bill  Lytton,  who  has  done  a  great  deal  of  work  on 
this. 

Mr.  Lyttox.  It  is  assumed  that  the  members  of  the  boards  will  meet 
cei-tain  initial  educational  requirements. 

Mr.  Drinan.  The  standards  and  guidelines  are  obviously  the  heart 
of  the  matter,  and  this  circuit  board  is  going  to  develop  those,  as  indi- 
cated on  page  11  of  the  bill.  They  will  recommend  and  establish  guide- 
lines and  standards.  I  wondered  if  you  and  your  associates  had  given 
thought  to  beginning,  yourself,  to  establish  those  in  the  act.  I,  for  one, 
would  feel  it  would  be  an  improvement  in  your  bill,  which  is  already 
very  attractive,  if  you  could  suggest  certain  guidelines  and  standards 
which  would  go  beyond  the  conventional  things  that  they  are  now 
using,  which  I  am  afraid  are  somewhat  deficient. 

I  wonder  whether  you  have  given  consideration  to  that,  rather 
than  throwing  the  whole  question  to  these  district  boards  and  the 
circuit  board? 

Senator  Percy.  I  have  not  myself  and  I  really  have  confined  myself 
to  what  I  think  I  know  something  about — organization.  I  have  spent 
my  whole  life  in  it.  I  always  feel  if  you  can  organize  and  set  the  struc- 
ture up  properly,  you  get  the  right  people  in  who  can  develo]^  the 
procedures,  and  this  is  an  area  of  expertise  that  I  am  not  qualified  for. 

That  has  to  go  to  people  in  the  Congress  who  have  spent  their  lives 
in  that  area  combined  with  people  in  the  Justice  Department,  who  can 
establish  those  sruidelines. 
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I  am  startins:  to  develop  a  body  of  knowledge  in  this  field  as  I  have 
gone  out  now  to  test  and  probe  this  and  certain  other  pieces  of  legisla- 
tion that  we  put  in,  but  I  am  only  picking  it  up  really  as  a  literal 
beginner  in  the  business  and  I  would  not  assume  I  would  have  the 
knowledge  to  establish  such  guidelines. 

Mr.  Drixax.  This  is  one  of  the  most  creative  things  we  have  had. 
I  want  to  tJiank  you  for  your  sponsorship  and  for  3'our  coming  here. 

Senator  Percy.  Thank  you. 

Mr.  Kastexmeier.  On  behalf  of  the  subcommittee,  we  are  grateful 
for  your  appearance  here  this  afternoon.  Your  bill  proposes  essen- 
tially an  organizational  restructuring  to  meet  what  is  presently  an 
overwhelming  burden.  The  other  bill  we  have  before  us  primarily 
deals  with  procedures,  due  process,  and  very  possibly  they  could  be 
joined  together  in  terms  of  a  wedding  of  reforms  that  could  be  well 
instituted  to  do  a  great  deal  that  needs  to  be  done  with  parole  in 
America. 

hi  any  event.  Senator  Percy,  thank  you  for  coming. 

Senator  Percy,  Thank  you  very  much,  indeed. 

Mr.  Kastexmeier.  The  connnittee  will  stand  adjourned  until 
Wednesday  morning  at  10  o'clock,  at  which  time  we  will  hear  Roger 
Cramton,  Chairman  of  the  Administrative  Conference  of  the  United 
States,  and  the  Honorable  Charles  Goodell,  Chairman,  the  Committee 
on  the  Study  of  Incarceration, 

Until  that  time  the  subcommittee  stands  adjourned, 

(Whereupon  at  2:55  p.m.  the  hearing  adjourned  to  reconvene  at 
10  a.m.  Wednesday,  April  26,  1972.) 
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WEDNESDAY,  APRIL  26,    1972 

House  of  Representatives, 

Judiciary  Committee, 

Subcommittee  No.  3 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.,  in  room  2226, 
Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier,  chair- 
man, presiding. 

Present :  Representatives  Kastenmeier,  Mikva,  Railsback,  and  Fish. 

Staff  Members  Present:  Howard  Eglit,  corrections  counsel,  and 
Thomas  Mooney,  associate  counsel. 

]\Ir.  Kastexmeiek.  The  subcommittee  will  come  to  order  this  morn- 
ing for  the  continuation  of  our  hearings  on  the  subject  of  parole  in 
America. 

We  are  very  pleased  to  welcome  as  our  first  witness  this  morning 
tlie  distinguished  Chairman  of  the  Administrative  Conference  of  the 
United  States,  Mr.  Roger  Cramton,  who  we  will  also  hear  from  within 
the  next  month  on  another  subject.  We  look  forward  to  hearing  from 
you  now,  Mr.  Cramton.  You  are  most  welcome.  We  have  your  state- 
ment, and  you  may  read  the  statement  or  proceed  in  whatever  manner 
you  care  to. 

TESTIMONY  OF  THE  HONORABLE  ROGER  C.  CRAMTON,  CHAIRMAN, 
ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES ;  ACCOM- 
PANIED BY  RICHARD  K.  BERG,  RESEARCH  DIRECTOR 

Mr.  Cramton.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
would  like  to  summarize  some  of  the  highlights  of  the  statement  and 
then  be  available  to  respond  to  questions. 

Mr.  Kastexmeier.  Without  objection  your  entire  statement  and  the 
appendices  will  be  made  a  part  of  the  record. 

Mr.  Cramton's  prepared  statement  and  appendix  thereto  appear  at 
p.  782.)  [See,  also,  Appendix  26.] 

]Mr.  Cramton.  Thank  you.  First,  I  would  like  to  make  it  clear 
that,  since  the  Administrative  Conference  in  its  full  membership  has 
not  had  the  opportunity  to  pass  on  the  proposed  recommendations  of 
the  Committee  on  Informal  Action,  I  am  appearing  today  both  in  my 
personal  capacity  as  chairman  and  as  a  spokesman  for  the  Committee 
on  Informal  Action.  The  Conference  will  consider  the  Informal 
Action  Committee's  recommendations  at  its  meeting  in  June.  And  the 
Conference  will  go  on  record  on  these  matters  at  that  point. 

(577) 
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I  won't  stop  to  tell  you  about  the  Administrative  Conference  and 
its  functions  and  activities.  I  think  this  committee  is  more  fully  in- 
formed than  the  general  public  about  those  matters.  Aiid  I  will  have 
an  opportunity  next  week  to  tell  you  in  detail  about  some  of  our  cur- 
rent and  proposed  activities. 

It  has  been  the  view  of  the  Administrative  Conference  and  my  per- 
sonal view  that  the  less  visible  aspects  of  the  administrative  process — 
those  in  which  officials  are  exercising  discretion  which  affects  thou- 
sands and  millions  of  individuals  in  their  daily  lives— are  the  areas  of 
administrative  law^  and  procedure  w^hich  most  need  study  and  atten- 
tion. 

And  it  is  for  this  reason  that  I  am  delighted  that  the  subcommittee 
has  turned  its  attention  to  one  of  those  areas.  The  parole  process  has 
been  little  studied  and  little  is  known  about  it.  We  need  to  develop 
much  more  systematic  and  detailed  information  in  order  to  illuminate 
the  conflicting  values  and  point  the  way  toward  proper  solutions. 

The  conference  got  into  parole  procedures  approximately  a  year- 
and-a-half  ago,  when  I  commissioned  a  study  by  Prof.  Phillip  E. 
Johnson  at  the  University  of  California  at  Berkeley.  He  interviewed 
parole  officials  in  Washington  and  other  parts  of  the  country,  observed 
a  substantial  number  of  parole  intennews  and  parole  revocation  hear- 
ings, talked  in  detail  with  Chairman  Reed,  and  examined  all  the  avail- 
abe  literature.  He  has  prepared  a  very  substantial  report,  a  copy  of 
w^hich  I  would  like  to  make  available  to  you  in  its  final  form.  I  have 
already  handed  it  to  the  committee  counsel.  [See  Appendix  26.] 

Professor  Johnson's  initial  report  was  turned  over  to  our  Commit- 
tee on  Informal  Action,  chaired  by  a  distinguished  Washington  law- 
yer, Warner  W.  Gardner,  and  including  such  luminaries  as  Prof. 
Kenneth  C.  Davis  of  the  University  of  Chicago  Law  School.  The  com- 
mittee, with  Professor  Johnson,  has  given  extensive  study  to  the  whole 
Federal  parole  process  and  has  reached  a  series  of  conclusions.  It  is 
to  those  conclusions  that  I  would  like  to  address  myself  today. 

I  will  not  address  myself  to  questions  of  substantive  policy  that  are 
involved  in  the  parole  process:  such  important  questions  as  when 
parole  ought  to  be  granted  and  when  revoked;  whether  there  ouglit 
to  be  a  presumption  in  favor  of  parole;  to  what  extent  the  Board 
ought  to  consider  the  crime  and  to  what  extent  the  criminal;  or 
whether,  perhaps,  there  ought  to  be  an  even  more  thorough  revision 
of  present  thinking,  so  that  we  go  to  shorter  maximum  sentences  and 
less  administrative  discretion. 

These  are  terribly  important  questions.  They  are  questions  that  I 
know  the  subcommittee  has  been  struggling  with.  But  they  invohe 
substantive  policy,  which  we  have  no  special  expertise  in.  We  are 
addressing  ourselves  only  to  procedural  questions  on  which  it  seems 
to  me  we  may  be  able  to  offer  the  subcommittee  some  assistance. 

The  Committee  on  Informal  Action  has  concluded  that  the  fairness. 
accuracy  and  acceptability  of  determinations  of  the  U.S.  Board  of 
Parole  can  be  improved,  without  sacrifice  of  necessary  expedition  and 
efficiency,  by  the  adoption  of  a  number  of  procedural  recommendations. 
Legislation  would  not  be  required  for  the  recommendations  that  tlie 
committee  proposes.  But  the  recommendations  do  bear  considerable 
resemblance  to  some  of  the  procedural  provisions  of  H.R.  13118.  Con- 
gress would,  however,  be  required  under  these  recommendations  to 


579 

provide  additional  appropriations  to  the  Board,  so  that  it  could  prop- 
erly staff  itself  to  meet  the  increased  obligations  which  these  recom- 
mendations would  impose  upon  it. 

I  will  not  in  my  testimony  comment  on  the  provisions  of  H.R.  13118 
or  the  other  bill.  Yesterday,  I  sent  a  letter  containing  detailed  com- 
ments to  Chairman  Celler  of  the  Committee  on  the  Judiciary.  And 
copies  of  that  letter  have  been  brought  today  and  are  available  to 
you. 

( The  document  referred  to  appears  at  p.  684. ) 

PAROLE  RELEASE  DETERMINATIONS 

As  you  know,  parole  is  ordinarily  granted  or  denied  largely  upon 
the  basis  of  information  and  impressions  from  the  prisoner's  file  and 
from  a  brief  10-  or  15-minute  interview  which  the  prisoner  has  with  a 
Board  member  or,  more  usually,  an  examiner  sent  out  by  the  Board. 
Under  present  procedures,  the  prisoner  has  no  direct  knowledge  of 
what  is  in  his  file.  But  he  would  usually  be  given  some  indication  of 
the  file's  contents  by  the  prison  counselor  or  by  the  presiding  officer. 
The  examiner  or  Board  member  conducts  the  parole  hearing  or  inter- 
view at  the  prison. 

The  interview  is  conducted  after  examination  of  the  prisoner's  file 
with  only  the  prisoner,  the  prison  counsel  and  a  stenographer  present. 
Counsel  for  the  prisoner  is  not  allowed.  The  examiner  dictates  a  rec- 
ommendation after  the  prisoner  leaves  the  room  but  in  the  presence 
of  the  prison  counselor. 

The  examiners  recommendation  is  not  made  available  to  the  pris- 
oner. It  is  considered  by  a  panel  of  the  Board,  consisting  of  two  mem- 
bers who  call  in  a  third  in  the  event  of  disagreement,  which  occurs  in 
approximately  30  percent  of  the  cases.  The  members  consult  in  a  body 
only  in  cases  of  difficulty,  and  typically,  simply  note  their  conclusion  in 
the  file. 

Recently,  the  Board  initiated  a  practice  of  what  it  calls  a  Washing- 
ton review  hearing,  in  which  the  Board  sits  en  banc  in  cases  of  unusual 
difficulty  or  notoriety.  Relatives  or  counsel  may  supply  written  or  oral 
statements  at  this  en  banc  hearing. 

The  reasons  for  Board  action  are  not  disclosed  to  the  prisoner. 
Despite  the  requirement  of  public  availability  of  decisions  in  the 
Freedom  of  Information  Act,  the  Board's  opinions  are  publicly  dis- 
closed only  when  the  Board  determines  or  cliooses  to  do  so. 

The  Parole  Board  has  published  a  list  of  27  factors  wliich  guide  its 
decision  whether  to  grant  or  deny  parole.  [See  Appendix  19.]  These 
factors  point  to  tlie  ultimate  judgment  as  to  whether  release  in  the 
case  of  a  particular  prisoner  is  likely  to  lead  to  further  law  violations, 
with  collateral  attention  to  equalizing  disproportionate  sentences  for 
similar  offenses. 

In  this  procedural  context  of  parole  release  procedures,  the  Commit- 
tee on  Informal  Action  has  made  four  recommendations  for  their 
approval. 

First,  the  Board  should,  so  far  as  feasible,  formulate  general  stand- 
ards to  govern  the  grant,  deferral,  or  denial  of  parole. 

While  decisions  must  be  made  in  the  light  of  the  particular  facts  of 
a  case,  other  agencies  are  able  to  formulate  and  publish  the  rules  and 
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standards  that  guide  their  decisions.  The  sheer  volume  of  Board 
proceedings  makes  it  inevitable  that  general  policies  or  rules  of  thumb 
will  be  developed,  whether  or  not  they  are  expressly  articulated.  The 
publication  of  general  standards  would  bring  a  great  deal  more  fair- 
ness to  the  system.  It  would  inform  prisoners  of  what  the  requirements 
that  they  must  meet  are  and  encourage  their  plans  and  expectations  for 
parole  to  be  realistic.  It  would  also  assist  Board  members  in  deciding 
cases  consistently.  Finally,  it  would  inform  the  public  and  the  Con- 
gress of  the  values  that  are  being  applied  and  the  manner  of  agency 
implementation  of  this  important  program. 

The  second  recommendation  is  that  in  advance  of  the  parole  hearing, 
the  prisoner  or  his  representative  should  have  access  to  his  file,  except 
for  any  information  as  to  which  disclosure  is  clearly  unwarranted  or 
has  been  determined  by  the  sentencing  judge  to  be  improper.  He  should 
be  given  a  summary  or  at  least  a  general  indication  of  the  nature  of 
relevant  adverse  information  not  directly  disclosed  to  him. 

Central  to  our  notions  of  due  process  and  fairness  is  the  right  of  the 
person  whose  interests  are  at  stake  to  be  informed  of  and  given  an 
opportunity  to  answer  the  case  against  him.  Departures  from  this 
principle  should  be  no  greater  than  practical  necessities  dictate.  And  in 
this  situation,  they  dictate  nondisclosure  only,  it  seems  to  me,  in  the 
case  of  disclosure  of  psychiatric  reports  which  may  be  injurious  to  the 
prisoner  or  information  that  would  otherwise  not  be  available  or  be 
prejudicial  because  it  is  obtained  on  a  confidential  basis  from  inform- 
ers or  the  like. 

A  study  of  a  sample  of  Board  files,  which  we  conducted  in  my  office, 
leads  as  to  conclude  that  the  classes  of  information  which  should  not  be 
disclosed  do  not  figure  largely  in  the  disposition  of  the  ordinary  parole 
case.  Our  conclusions  on  the  basis  of  this  study  were  first,  that  nearly 
all  the  factual  information  in  the  typical  file  is  known  to  the  prisoner 
already ;  and  second,  it  is  only  in  relatively  rare  situations  that  the  file 
contains  information  of  the  sort  where  nondisclosure  seems  advisable. 

In  only  three  out  of  31  cases  was  there  a  psychiatrist's  report  which 
probably  should  not  be  shown  to  the  prisoner,  at  least  in  the  absence 
of  medical  advice.  There  was  no  confidential  information  involving 
informers  or  others  in  the  files  which  we  examined,  although  the  gen- 
eral, conclusory  statements  in  the  organized  crime  cases  were  appar- 
ently based  on  confidential  information  in  the  files  of  other  agencies. 
But  the  identity  of  informers  was  neither  indicated  nor  revealed. 

Thus,  it  is  our  view  that  disclosure,  while  it  may  not  prove  to  be  of 
great  practical  benefit  to  the  prisoner,  because  he  is  likely  to  know 
everything  that  is  revealed  to  him,  nevertheless  is  important,  because 
it  will  alle\nate  fears  and  result  in  increased  confidence  in  the  integrity 
of  the  system. 

Furthermore,  there  is  always  the  chance  that  information  in  the 
Board's  files  is  incomplete  or  erroneous  and  that  the  prisoner  can  point 
that  out.  Dr.  Gaylin  and  others  have  testified  before  this  subcommittee 
of  errors  m  the  Parole  Board's  files.  "While  these  may  occur  only  occa- 
sionally, when  thev  do,  making  the  erroneous  information  available 
to  the  prisoner  will  give  him  the  opportunity  to  rebut  it,  correct  it 
and  the  like.  Prevention  of  even  an  occasional  injustice  of  this  type  is 
a  significant  value. 
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Our  third  recommendation  is  that  the  prisoner  should  be  allowed  to 
be  assisted  by  counsel  or  other  representative  of  his  choice,  both  in  the 
examination  of  his  file  and  at  the  parole  interview.  We  do  not  mean 
that  every  interview  must  be  turned  into  a  complicated,  legal  proceed- 
ing. On  the  contrary,  the  participation  of  the  prisoner's  representative 
should  be  limited  ordinarily  to  offering  remarks  at  the  close  of  the 
interview  between  the  prisoner  and  the  examiner. 

His  principal  value  to  the  prisoner  is  likely  to  be  prior  to  the  inter- 
view in  going  over  the  record  and  correcting  errors  and,  more  particu- 
larly, in  assisting  the  prisoner  in  developing  a  workable  release  plan, 
which  turns  out  to  be  a  very  crucial  factor  in  parole  decisions. 

The  fourth  recommendation  is  that  a  statement  of  reasons  for  de- 
ferral or  denial  of  parole  should  in  all  instances  be  given  the  prisoner. 
This  is  probably  the  most  important  single  recommendation  the  Com- 
mittee makes.  Standards  and  procedures  can  become  meaningless, 
unless  the  Board  articulates  the  reasoning  behind  its  individual 
decisions. 

The  parole  system  cannot  be  successful  unless  there  is  confidence  on 
the  part  of  the  prisoners  in  its  fairness,  rationality,  and  perhaps,  above 
all,  predictability.  The  testimony  of  other  witnesses  before  this  sub- 
committee raises  doubts  as  to  whether  this  degree  of  confidence  exists. 
While  we  cannot  expect  that  the  disclosure  or  explanation  of  reasons 
will  lead  prisoners  to  be  wholly  satisfied  when  the  results  of  their 
cases  are  unsucx^essful,  nevertheless,  the  giving  of  reasons  will  allow 
them  to  plan  their  future  behavior  and  will  tend  to  increase  confidence 
in  the  system  as  a  whole. 

It  will  also  result  in  greater  objectivity  and  consistency  of  decisions. 
Once  the  Board  commences  giving  reasons  for  its  decisions,  it  should 
begin  to  develop  a  body  of  case  laAv  which  it  can  look  to  for  guidance 
in  typical  or  recurrent  factual  situations.  These  decisions  would  serve 
as  precedents  and  as  the  raw  material  for  the  subsequent  formulation 
of  standards.  Thus,  we  view  the  explanation  and  giving  of  reasons  as 
closely  related  to  the  desirability  of  more  developed  standards  for  the 
grant  or  denial  of  parole. 

Finally,  the  Board's  decision,  purged  of  identifying  information, 
should  be  open  to  public  inspection.  This  is  consistent  with  the  require- 
ments of  the  Freedom  of  Information  Act.  The  goal  is  to  communi- 
cate Board  policy  to  prisoners,  and  the  general  public  in  as  meaningful 
a  form  as  possible.  This  can  be  done  without  invading  privacy  or 
spreading  the  details  of  prisoners'  lives  on  the  public  record. 

PAROLE  REVOCATION  PROCEDURES 

Let  me  turn  briefly  to  parole  revocation  procedures.  As  you  know, 
the  procedural  safeguards  in  parole  revocation  are  substantial  as 
compared  to  parole  release  determination.  In  particular,  the  prisoner 
has  a  right  to  counsel.  That  means  appointed  counsel  if  he  is  an 
indigent.  And  he  has  a  right  to  present  the  testimony  of  witnesses 
who  appear  voluntarily, 

"Wliat  he  does  not  have  is  the  right  to  examine  the  documentary 
evidence  or  to  hear  or  to  cross-examine  adverse  witnesses.  At  the 
conclusion  of  the  parole  revocation  hearing,  also,  the  examiner  pre- 
pares a  report  and  recommendation.  But  this  report  and  recommen- 
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dation  are  not  shown  to  the  prisoner  or  his  counsel.  The  Board's 
decision  is  usually  unexplained  and  reasons  are  not  gfiven  the  parolee. 

The  Committee-  on  Informal  Action  has  concluded  that  considerably 
greater  protections  can  be  provided  to  the  parolee  without  unduly 
burdening  the  Board.  The  parolee  or  his  counsel  should  have  access 
to  the  written  evidence  against  him.  He  should  be  entitled  to  hear 
and  examine  adverse  witnesses  who  appear  at  the  hearing.  He  should 
also  be  furnished  a  copy  of  the  hearing  officer's  recommendations  and 
be  loennitted  to  comment  on  it  to  the  Board  before  the  Board  enters 
its  decisions. 

Finally,  the  Board  should  state  the  reasons  for  its  decision,  just 
as  in  the  case  of  decisions  denying  or  deferring  parole.  A  parole  revo- 
cation proceeding  turns  on  the  question  of  whether  or  not  the  pai'olee 
committed  a  violation  of  his  parole.  If  he  denies  the  violation,  there 
is  a  basic  dispute  of  fact,  the  resolution  of  which  may  have  tremendous 
practical  consequence  to  the  individual  affected,  up  to  and  including 
reincarceration  for  the  unexpired  portion  of  his  original  term  with- 
out credit  for  time  served  on  parole. 

It  is,  therefore,  somewhat  beside  the  point  whether  a  revocation 
proceeding  should  be  classified  as  a  formal  advei*sary  proceeding. 
The  interests  of  both  fairness  and  accuracy  demand  that  the  parolee 
receive  a  reasonable  opportunity  to  establish  the  truth  of  his  factual 
contentions.  The  procedures  we  propose  are  directed  toward  that  end. 

The  most  serious  defect  in  the  present  procedure  is  that  the  parolee 
and  liis  counsel  arc  not  permitted  to  hear  the  testimony  of  adverse 
witnesses  or  to  cross-examine  them,  or  even  to  examine  the  written 
statements  of  witnesses  who  do  not  appear  in  person.  This  may  deny 
the  parole  the  basic  right  to  meet  fairly  and  adequately  the  case 
against  him. 

Having  the  key  witnesses  testify  in  person  whenever  possible  and 
permitting  them  to  be  cross-examined  may  result  in  somewhat  longer 
hearings.  But  this  should  not  in  itself  be  determinative,  because  the 
parolee  has  a  great  deal  at  stake  and  is  entitled  in  our  view  to  a  fair 
opportunity  to  dispute  the  charge.  In  any  event,  it  is  by  no  means 
necessary  for  the  hearing  officer  to  tolerate  delaying  tactics  or  to  listen 
to  lengthy  speeches  or  rej^etitive  cross-examination. 

In  keeping  with  a  policy  favoring  full  disclosure,  a  copy  of  the 
hearing  officer's  sunnnary  and  recommendations  should  be  made  avail- 
able to  the  parolee  or  his  counsel,  and  a  reasonable  opportunity  given 
for  response. 

Finally,  any  order  revoking  parole  should  state  the  Board's  findings 
on  each  violation  charged  and  the  reasons  for  returning  the  parolee  to 
prison.  The  Board  presently  states  such  findings  and  reasons  for  its 
own  use.  There  is  no  apparent  obstacle  to  stating  them  publicly  for 
the  record. 

IMPLICATIONS   FOR   BOARD    STAFFING 

What  are  the  implications  of  these  recommendations  in  terms  of 
Board  staffing?  The  Parole  Board  has  an  extremely  heavy  workload. 
A  rough  approximation  of  this  workload  indicates  that  the  Board 
must  enter  about  80  parole  and  10  revocation  decisions  each  working 
day,  and  that  each  examiner  must  make  about  10  parole  recommen- 
dations  each  working  day. 
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Wholly  apart  from  changes  which  will  impose  an  increased  burden 
upon  it,  the  Board  would  benefit  from  increased  staffino;. 

The  recommendations  I  have  already  discussed,  however,  will  add  a 
sio-nificant  burden  to  the  Board's  present  heavy  workload.  Even  a  min- 
imal explanation  of  decisions,  for  example,  will  put  strain  upon  the 
Board's  Wasliinf^on  staff. 

Thus,  the  final  recommendation  of  the  Committee  on  Informal  Ac- 
tion is  that  the  Board  of  Parole  should  be  funded  at  a  level  which  will 
permit  it  to  hire  the  personnel  necessary  to  implement  these 
recommendations. 

Other  witnesses  before  this  subcommittee  have  testified  to  the  pau- 
city of  research  on  matters  relatin<j  to  the  administration  of  justice 
and  the  low  level  of  fundino;  provided  for  institutional  support  of 
our  system  of  justice.  Public  figures  of  all  political  persuasions  cur- 
rently profess  strong  interest  in  prison  and  parole  reform.  Congress 
must  be  prepared  to  provide  the  funds  which  will  make  reform  a 
reality. 

Thank  you  for  the  opportunity  to  appear  before  you.  If  I  or  the 
Administrative  Conference  of  the  United  States  can  be  of  assistance 
to  you  in  your  consideration  of  parole  legislation,  we  stand  ready  to 
help.  Thank  you. 

Mr.  IvASTENMEiER.  Thank  you,  Mr.  Cramton,  for  a  very,  very  help- 
ful statement.  Unfortunately,  I  have  not  had  the  opportunity  to  read 
your  letter  to  Chairman  Celler  in  connection  with  one  of  the  bills  be- 
fore us. 

Mr.  Cramtox.  I  apologize  for  not  making  it  available  earlier.  Other 
commitments  prevented  us  from  getting  it  ready  until  yesterday. 

Mr.  Kastenmeier.  That  is  maybe  a  breakdown  in  our  own  proce- 
dures and  practices  in  the  legislative  branch. 

I  have  perused  the  letter,  however,  and  I  wonder  whether  it  is  com- 
pletely consistent  with  the  recommendation  of  the  Johnson  report. 
One  of  the  recommendations  of  the  report  was  that  the  U.S.  Board 
of  Parole  be  removed  from  the  Justice  Department  and  made  an 
independent  agency. 

Professor  Johnson  reasoned  in  that  report : 

Like  other  Federal  and  State  agencies,  the  U.S.  Board  of  Parole  is  inher- 
ently subject  to  political  influence.  One  must  have  political  support  to  be 
appointed  to  the  Board  in  the  first  place.  One  must  retain  that  support  to  be 
reappointed  or  reconfirmed  for  another  6-.vear  term.  In  addition,  the 
Board's  budget  is  subject  to  the  approval  of  the  Department  of  Justice,  not 
to  mention  the  Congress.  And  its  members'  salaries  are  fixed  by  administra- 
tive regulations  rather  than  by  statute. 

Representatives  of  the  Justice  Department  appear  before  the  Board  as 
"litigants,"  to  seek  or  to  oppose  parole  for  particular  pi-isoners,  while  at  the 
same  time  the  Attorney  General  is  the  administrative  superior  of  the  Board 
and  recommends  the  appointment  of  its  members.  .  .  . 

Why  does  the  Committee  on  Informal  Action  of  the  Administrative 
Conference  not  support  this  particular  recommendation  of  Professor 
Johnson  ? 

iSIr.  Cra:mtox.  I  was  not  at  the  Committee  meetings  at  which  that 
issue  was  discussed,  so  I  will  have  to  speak  from  surmise  and  guess 
rather  than  full  knowledge.  There  is  a  provision  in  the  Administra- 
tive Conference  Act  that  suggests  that  the  organization  and  structure 
of  government  is  and  should  not  be  one  of  our  central  concerns,  be- 
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cause  there  apparently  was  a  fear  that  we  would  trench  on  the  prerog- 
atives of  the  Office  of  Management  and  the  Budget. 

I  think  the  question  was  raised  as  to  whether  it  was  proper  for  the 
committee  to  get  into  the  question  of  structure.  Members  of  the  com- 
mittee differed  on  that  and  they  finally  decided  not  to  express  a  view 
on  it. 

I  express  a  personal  view  in  my  letter  to  Chairman  Celler.  It  seems 
to  me  that  there  are  good  reasons  in  the  adjudicatory  aspects  of  the 
parole  function  for  the  creation  of  a  board  that  has  a  great  deal  of 
independence.  I  go  on  to  suggest  that  I  am  not  sure  the  present  provi- 
sions of  H.R.  13118  really  establish  that  independence.  Independence 
is  not  merely  a  matter  of  location  in  Government.  It  is  a  question  of 
who  appoints,  how  often  the  terms  come  up,  the  practical  dependence 
on  the  appointing  authority — 'and  here,  probably,  on  the  Department 
of  Justice — for  suggestions  concerning  appointments.  If  the  desire  is 
to  create  a  truly  independent  adjudicatory  board,  you  may  have  to  go 
toward  longer  terms,  removal  only  for  cause,  and  the  like. 

Mr.  Kastenmeter.  Yes.  That  is  perfectly  plausible. 

Mr.  Cramton,  how  did  it  come  about  that  the  Administrative  Con- 
ference became  interested  in  parole  and  decided  to  get  so  deeply  into 
it?  I  think  the  decision  to  do  so  was  a  wise  one,  but  I  am  curious 
as  to  how  it  cam.e  about.  How  was  it  that  the  Administrative  Confer- 
ence determined  that  there  was  some  need  to  examine  tliis  area? 

Mr.  Cramton.  It  has  been  my  feeling  that  some  of  the  areas  of 
formal  administrative  procedure — such  as  the  great  monuments  to  the 
industry  of  attorneys  that  one  finds  in  some  of  the  independent  regula- 
tory agencies — ^have  been  studied  to  death.  If  there  is  any  problem 
with  those  procedures,  it  is  the  overelaboration  of  procedure  rather 
than  the  absence,  of  it. 

On  the  other  hand,  there  are  many  governmental  functions  in  which 
discretion  is  delegated  to  quite  low-level  officials,  sometimes  under  very 
limited  supervision  or  review,  and  with  almost  no  statutory  safeguards. 
And  oftentimes,  as  with  the  parole  function,  there  is  virtually  no  judi- 
cial review. 

It  has  been  my  feeling  that  it  is  these  areas  of  government  in  which 
lots  of  ordinary  people,  small  people,  are  increasingly  coming  into 
confrontation  with  government,  whether  welfare  benefits,  immigra- 
tion, parole.  An  organization  like  the  Administrative  Conference  has  a 
capacity  to  go  in  and  study  a  problem  process  and  find  out  how  officials 
behave  as  distinct  from  what  the  statutes  provide. 

This  is  the  area,  above  all,  where  we  can  do  a  job  that  other  people 
can't  do. 

Mr.  Kastenmeier.  Both  you  and,  of  course,  your  predecessors  are 
to  be  complimented.  The  Administrative  Conference  in  a  short  length 
of  time  has  done  an  enormous  amoimt. 

One  of  the  things  I  recall  about  the  Administrative  Conference  is 
that  while  it  normally  makes  recommendations  as  to  procedures  and 
practices  which  make  for  a  more  efficient  operation,  administrativeh^, 
in  the  executive  branch  of  Government,  sometimes  it  does  in  fact  make 
legislative  recommendations,  although  they  are  more  rare  than  recom- 
mendations regarding  strictly  internal  procedural  changes. 

In  this  connection,  what  legislative  recommendations,  if  any,  do  you 
make  with  respect  to  the  U.S.  Board  of  Parole  or  the  parole  proce- 
dures? 
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Mr.  Cramton,  The  recommendation  itself  is  not  phrased,  in  terms  of 
either  agency  action  or  legislation,  except  insofar  as  it  requests  that 
Congress  consider  favorably  the  needs  of  the  Parole  Board  for  in- 
creased fimding  if  more  procedural  safeguards  are  built  into  the  sys- 
tem. There  would  be  no  objection  to  the  incorporation  in  legislation 
of  the  same  procedural  rules  and  recommendations  which  are  embodied 
in  the  recommendation. 

As  I  would  view  this  recommendation,  if  it  is  adopted  by  the  Con- 
ference in  June,  it  could  be  implemented  by  either  the  Parole  Board 
adopting  it  by  regulation  or  practice,  or  secondly,  by  the  Congress 
embodyina:  it  in  an  amendment  to  18  United  States  Code.  [Subse- 
quently, the  Kecommendation  of  the  Committee  on  Informal  Action 
was  adopted  by  the  Administrative  Conference  of  the  United  States 
on  June  8-9,  1972.] 

Mr.  Kastenmeier.  Presently,  you  have  only  gone  as  far  as  recom- 
mendations with  respect  to  the  changes  in  the  regulations  and  pro- 
cedures of  the  agency  itself,  rather  than  putting  them  in  legislative 
form.  Yet,  you  would  agree  that  as  far  as  our  interest  in  the  ma.tter, 
there  is  a  distinction  to  be  made  ?  That  is  to  say,  an  agency  can  in  the 
year  1972  say  to  the  Administrative  Conference,  "Yes.  You  have  made 
excellent  recommendations.  And  we  have  implemented  these."  And 
then,  2  years  hence,  another  agency  head  and  another  Administrative 
Conference  are  in  existence.  Well,  let's  say  the  agency  head  may 
decide  to  change  the  rules  back  again.  There  is  no  statutory  guarantee, 
unless  one  goes  to  the  Constitution  or  some  such  source,  that  these 
changes  are  in  fact  embedded  permanently  in  law  for  the  protection  of 
its  clients  and  for  the  more  efficient  administration  of  the  govern- 
ment. Is  that  true  ? 

Mr.  Cramton.  That  is  true.  Of  course,  there  are  also  two  areas  in 
which  legislation  would  be  required.  One  is  to  make  certain  kinds  of 
changes  other  than  substantive  ones.  You  have  already  mentioned  the 
question  of  independence  or  structure.  Clearly,  legislation  would  be 
required  to  move  the  parole  function  totally  from  the  Department  of 
Justice. 

Second,  the  committee  did  not  deal  with  one  area — and  I  think  it 
was  more  of  an  oversight  than  anything  else.  But  it  is  a  subject  on 
which  legislation  would  be  required,  and  which,  it  seems  to  me,  is 
needed.  There  is  a  very  strong  argument  for  a  procedural  authoriza- 
tion which  would  grant  subpena  power  to  the  Parole  Board  in  the 
conduct  of  its  adjudicatory  procedures. 

The  committee  did  not'deal  with  that.  The  question  came  up  in  the 
later  stages  of  its  deliberation.  And  it  made  a  decision  that,  since  the 
consultant's  report  hadn't  dealt  with  the  subject,  the  recommendation 
should  not.  But  it  does  seem  to  me  that  it  is  an  important  matter.  And 
it  does  require  new  legislation. 

Mr.  Kastenmeier.  I  think  in  all  fairness,  would  you  not  also  say  as 
to  your  own  views  and  those  of  the  Conference,  that  where  changes  can 
be  effected  internally  by  rulemaking  or  by  regulation  or  by  adoption  of 
new  procedures,  that  would  be  your  recommendation  rather  than  by 
statute  ?  Isn't  that  normally  the  way  you  would  proceed  ? 

Mr.  Cramton.  We  can  be  more  effective  when  we  are  making  recom- 
mendations directly  to  agencies,  than  when  we  are  making  recommen- 
dations for  new  legislation.  I  might  add,  however,  that  our  ability  to 
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implement  our  recommendations  is  strongly  influenced  by  congres- 
sional interest  in  the  same  subject  matter. 

Thus,  the  Board  of  Parole,  just  in  the  course  of  our  study,  has  al- 
ready moved  toward  some  provision  of  reasons  in  the  parole  release 
determination.  And  it  did  so  in  part  because  it  was  getting  pressured 
from  reviewing  courts,  but  in  part  because  it  knew  that  the  Committee 
on  Informal  Action  felt  very  strongly  that  this  is  a  basic  procedural 
safeguard. 

The  mere  existence  of  these  hearings  and  the  pending  legislation,  I 
think,  are  forces  that  are  likely  to  impel  the  Board  of  Parole  toward 
the  adoption  of  our  recommendations  if,  in  fact,  they  are  approved 
by  the  Conference  in  June. 

Wholly  apart  from  whether  this  legislation  can  be  enacted  this 
session,  we  may  get  some  dramatic  improvement  of  Parole  Board 
procedures  right  now. 

Mr.  Kastexmeiee.  May  I  ask  you,  whom  does  your  "CIA"  consist 
of;  that  is,  your  Committee  on  Informal  Action?  Does  it  consist  of 
the  Parole  Board,  ]\Ir.  Reed,  or  other  representatives  of  the  Board? 
Is  it  a  large  body  ? 

Mr.  Cramton.  No.  Like  most  of  our  committees,  it  is  composed  of 
either  eight  or  nine  persons.  It  is  a  standing  committee  that  is  con- 
cerned with  the  informal  administrative  process  and  has  a  number  of 
studies  under  way  now.  Four  of  its  members  are  distinguished  private 
citizens,  including  Warner  W.  Gardner  and  Prof.  Kenneth  C.  Davis. 
Tlie  remainder  are  high-level  government  officials.  And  one  of  them, 
in  fact,  is  the  representative  of  the  Department  of  Justice  on  the  Ad- 
ministrative Conference,  Sol  Lindenbaum,  the  assistant  to  the  At- 
torney General. 

There  is  no  representative  of  the  Parole  Board  on  the  Committee. 
The  Committee  had  the  benefit,  not  only  of  Professor  Johnson's  de- 
tailed discu.ssion  and  observation  of  the  parole  process,  but  also  of  a 
leno-thy  meeting  with  all  the  members  of  the  Parole  Board  after  the 
recommendations  had  been  cast  in  a  tentative  form. 

And  it  was  revised  to  some  extent  on  the  basis  of  further  discussions 
with  Chairman  Reed  and  the  other  members  of  the  Parole  Board. 
Thus,  the  Board  has  had  a  full  opportunity  to  comment  on  and  reply 
to  the  developing  views  of  the  Committee. 

Mr.  Kastenmeier.  The  Parole  Board  itself,  apparently,  is  not  cov- 
ered by  the  Administrative  Procedure  Act  regarding  rulemaking? 

iNIr.  Cramtot.  The  question  that  has  just  been  posed  is  a  very  com- 
plicated one  and  requires  a  little  more  elaboration,  if  time  permits. 
It  really  is  not  a  question  of  all  or  nothing.  Certainly,  the  Parole 
Board  is  an  agency  within  the  meaning  of  the  Administrative  Pro- 
cedure Act  and,  therefore,  is  subject  to  the  rulemaking  provisions  and 
the  Freedom  of  Information  provisions. 

The  crucial  question,  it  seems  to  me,  is  whether  or  to  what  extent 
the  Parole  Board  is  subject  to  the  requirements  of  5  U.S.C.  555,  which 
is  tTie  provisio7i  of  the  Administrative  Procedure  Act  concerned  with 
'"ancillary  matters."  The  Board  clearly  is  not  subject  to  the  detailed 
requirements  for  adjudication  contained  in  sections  556  and  557  of  the 
APA,  because  no  law  now  requires  the  Parole  Board  to  make  its  de- 
terminations on  the  record  after  opportunity  for  hearing.  But  section 
555  of  the  APA,  which  deals  with  notice  and  reasons  for  a  denial  of 
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action  requested  by  an  individual  and  with  right  to  counsel  in  aorency 
proceedings,  is  arguably  applicable  at  the  present  time  to  parole  re- 
lease determinations  and  to  parole  revocation  determinations. 

There  is  no  judicial  decision  that  has  so  held.  All  I  can  say  is  that 
Professor  Davis  believes  veiy  strongly  that  these  provisions  of  the 
APA  are  applicable  to  the  U.S.  Parole  Board.  The  Parole  Board  has 
denied  that.  The  question  has  not  been  definitely  decided  by  the 
courts. 

Mr.  Kastenmeier.  Yes.  I  have  heard  it  stated  that  to  the  extent 
that  hearings  are  required  by  statute,  the  xVdministrative  Procedure 
Act  comes  mto  play.  I  am  wondering 

Mr.  Cramton.  If  I  may  interrupt,  it  goes  beyond  that.  The  pro- 
visions of  section  555  apply  to  every  agency  proceeding  which  results 
in  an  "order."  "Proceeding"  is  defined  very  broadly  in  the  Adminis- 
trative Procedure  Act,  and  an  "order"  is  anything  that  an  agency  has 
done  that  affects  anybody. 

Clearly,  the  denial  of  parole  or  the  revocation  of  parole  falls  within 
the  definitions  of  "adjudication"  and  "order"  under  the  Administra- 
tive Procedure  Act.  If  I  had  to  guess  how  a  court  woidd  decide  the 
APA  question,  my  guess  is  that  it  would  say  that  the  notice  and  rea- 
sons-for-denial  provision  and  the  right-to-oounsel  provision  are,  in 
fact,  applicable  to  parole  release  determination  cases. 

Mr.  Kastenmeier.  May  I  ask  you  a  more  difficult  question,  which 
you  may  not  care  to  ansAver  because  of  policy  reasons?  Do  you  believe 
or  do  you  think  that  it  would  serve  the  public  interest  that  the  Board 
be  fully  covered  by  the  Administrative  Procedure  xlct?  And  second, 
does  H.K.  13118  affect  the  Board's  status  in  that  respect  ? 

Mr.  Cramton.  We  have  wondered  about  what  the  application  of 
the  Administrative  Procedure  Act  would  be  under  H.R.  13118.  We 
probably  should  have  included  comments  on  that  question  in  our  letter 
to  Chairman  Celler.  If  you  would  like  comments  on  that  question,  I 
would  be  delighted  to  provide  them.  On  just  the  face  of  it,  I  would 
say 

Mr.  Kastenmeier.  May  I  interrupt  to  say,  yes,  I  would  appreciate 
comments.  And  if  your  conclusion  is  that  it  does  not,  I  would  ap- 
preciate further  comments  and  suggestions  on  how  it  might  be  made 
applicable  by  appropriate  changes. 

(The  document  referred  to  appears  at  p.  686.) 

^Ir.  Cramton.  My  initial  reaction  without  a  great  deal  of  research 
or  thousfht  on  the  question  is  that  surely  the  denial  of  parole  release 
or  parole  revocation  are  "orders"  and  "adjudications"  within  the  Ad- 
ministrative Procedure  Act.  That  means  that  the  general  provisions 
for  rulemaking,  freedom  of  information,  and  so  on,  are  clearly  ap- 
plicable to  the  Parole  Board  now  and  will  continue  to  be  applicable 
to  the  Parole  Board  as  an  independent  agency. 

The  more  difficult  question  is  whether  the  detailed  provisions  of  the 
APA  that  are  applicable  to  formal  adjudicatory  proceedings  are  ap- 
plicable to  parole  revocation  determinations  under  H.R.  13118.  And 
that  is  because  it  is  ambiguous  whether  the  section  dealing  with  parole 
revocation  procedures  requires  this  new,  independent  Board  to  make 
a  determination  on  the  basis  of  the  record. 

Under  the  Administrative  Procedure  Act,  the  language  that  trig- 
gers coverage  of  the  adjudicatory  provisions  is  whether  or  not  the 
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statute  requires  that  a  decision  is  to  be  made  on  the  basis  of  the  record 
after  opportunity  for  an  agency  hearing.  Clearly  you  have  required 
a  hearing  in  H.R.  13118.  You  have  required  a  record.  But  you  do  not 
clearly  state  whether  the  Board  can  take  into  account  in  making  its 
decision  things  which  are  not  in  that  record.  That  is,  you  don't  clearly 
say  whether  or  not  the  decision  is  required  to  be  made  solely  on  the 
basis  of  that  record.  My  view  is  that  the  statute  is  ambiguous  in  that 
respect  and  that  it  might  well  be  clarified. 

Let  me  add  one  other  comment  about  the  bill,  particularly  addressed 
to  the  parole  revocation  hearings  that  are  going  to  get  more  formal 
in  character,  either  under  our  recommendation  or  if  H.R.  13118  is 
enacted.  As  I  recall,  the  parole  revocation  provisions  of  H.R.  13118 
require  a  Board  member  to  be  present  at  the  hearing.  I  think  the  vol- 
ume of  cases  that  one  is  likely  to  get — particularly  if  the  parolee  is 
left  free  during  the  pendency  of  the  proceeding  and,  therefore,  has 
some  incentive  to  contest  revocation  merely  to  stay  out  of  the  prison — 
is  likely  to  be  such  that  it  would  be  unwise  to  include  that  requirement. 

Furthermore,  as  you  move  toward  an  adversary  proceeding,  which 
involves  lawyers  on  both  sides,  confrontation,  evidence,  witnesses,  and 
the  like,  it  seems  to  me  that  it  becomes  a  very  close  question  whether 
it  would  not  be  desirable  to  have  presiding  officers  who  are  legally 
trained  and  who,  perhaps,  have  the  kind  of  indeppndence  and  stature 
that  hearing  examiners  under  the  Administrative  Procedure  Act  have. 

Thus,  once  you  go  into  a  formal  trial  on  parole  revocation  proceed- 
ing, I  don't  see  the  justification  for  having  an  untrained  examiner  or 
Board  member  who  may  be  a  penologist  or  who  may  be  a  woman,  but 
who  may  have  no  other  qualifications  in  terms  of  the  conduct  of  a 
legal  proceeding. 

Mr.  Kastenmeeer,  In  the  interest  of  time,  I  will  ask  just  one  other 
question.  That  is.  have  you  examined  or  had  occasion  to  look  at  H.R. 
13293.  another  bill  before  the  subcommittee,  which  would  also  reform 
the  present  parole  svstem  quite  substantially  ?  This  was  introduced  by 
Con.^xressman  Railsback. 

Mr.  Cramton.  We  have  not  had  the  opportunity  to  examine  il>  in 
detail.  I  have  taken  just  a  brief  look  at  it.  We  would  be  delighted  to 
provide  comments  on  that  bill  as  well  as  the  comments  that  you  have 
already  requested  on  the  Administrative  Procedure  Act  question,  if 
the  committee  would  so  desire,  to  be  included  subsequently  in  the 
record. 

Chairman  Kastenmeier.  I  would  appreciate  that.  And  your  com- 
ments on  that  would  be  included  in  the  record. 

( The  document  referred  to  appears  at  p.  686. ) 

Mr.  Kastenmeier.  Before  I  yield  to  the  gentleman  from  Illinois, 
does  the  o-entleman  from  New  York  have  people  in  the  audience  that 
he  would  like  to  introduce? 

I  would  like  to  yield  to  Congressman  Hamilton  Fish,  a  distinguished 
member  of  this  committee,  who  has  just  come  in.  I  would  like  him  to 
introduce  his  constituents  from  New  York. 

Mr.  Fish.  Thank  vou  very  much,  Mr.  Chairman.  I  was  very  fortu- 
nate today  to  have  with  me  from  Richmondville,  N.Y.,  a  group  which 
I  think  is  largely  here  because  of  school  being  out.  It  is  under 
the  sx>onsorship  of  the  Richmondville  United  Methodist  Church.  They 
toured  the  Capitol  and  they  wanted  to  see  the  committee,  the  func- 


589 

tioiiing  of  the  Congress.  So,  I  invited  them  to  come  to  our  subcom- 
mittee this  morning. 

Mr.  Kastenmeier.  Thank  you.  You  are  all  most  welcome.  We  are 
very  pleased  to  have  you  here.  And  we  want  you  to  know  that  we 
value  the  contributions  of  your  Congressman. 

I  would  like  to  yield  now  to  the  gentleman  from  Illinois,  Mr. 
Railsback. 

Mr.  Railsbaok.  Mr.  Cramton,  thank  you  for  your  testimony  and 
also  for  the  copy  of  the  letter  that  you  sent  to  Emanuel  Celler,  which 
I  think  is  going  to  be  very  helpful  to  us. 

You  were  sent  a  copy  of  H.R.  13293,  which  I  have  sponsored  in  the 
House.  It  is  Senator  Percy's  bill  in  the  Senate.  Were  you  asked  to 
analyze  it? 

Mr.  Cramton.  I  don't  think  we  ever  received  a  letter  from  Chair- 
man Celler  asking  us  to  comment  on  H.R.  13293.  Or  did  we?  Your 
staff  counsel  is  better  infonned  on  that  than  I  am.  I  do  recall  the  re- 
quest as  to  H.R.  13118.  And  we  responded  to  that.  We  are  an  ex- 
tremely small  agency  that  has  one  senior  lawyer,  Richard  Berg,  sitting 
here  on  my  right,  who  can  assist  me  in  making  detailed  comments  on 
legislation.  We  have  to  pick  and  choose  a  great  deal  among  the  mass 
of  bills  that  are  thrown  into  the  congressional  hopper  and  generally 
restrict  our  comments  to  those  which  a  committee  has  seriously  under 
consideration  and  wants  us  to  contribute. 

If  the  committee  would  like  comments  on  the  procedural  provisions 
of  H.R.  13293. 

Mr.  Railsback.  I  think  that  would  be  veiy  helpful,  because  this  bill 
is  also  under  serious  consideration.  H.R.  13293,  involves  a  different 
structure  of  the  parole  system.  It  does  not  necessarily  conflict  with 
Chairman  Kastenmeier's  legislation.  But  it  adopts  a  different  ap- 
proach. 

I  note  in  your  statement  that  you  recognize  the  need  to  increase 
the  personnel,  especially  if  some  of  the  changes  that  you  recommend 
are  made.  H.R.  13293  addresses  itself  to  the  need  for  manpower.  To 
some  it's  a  radical  departure. 

You  refer  in  your  statement  to  the  need  to  increase  the  number  of 
hearing  examiners.  When  you  do  have  a  chance  to  analyze  H.R.  13293 
you  might  consider  how  we  can  restructure  the  parole  system. 

Some  people  have  suggested  a  two-tier  system,  and  giving  the  hear- 
ing examiner  more  power.  Senator  Percy,  when  he  testified,  indicated 
that,  based  on  his  long  experience  in  management,  he  would  prefer 
actually  to  decentralize  the  system ;  central  for  instance,  a  board  cir- 
cuit court  with  a  dispositional  board  on  each  district  court  level.  And  I 
would  be  very  interested  in  vour  comments  about  that  part  of 
H.R.  13293. 

Jimmy  Hoffa,  when  he  testified,  preferred  a  system  that  would  in- 
volve each  prison  facility,  with  the  warden  being  on  the  parole  board. 
It  was  interesting,  because  these  people  would  have  a  particular,  unique 
knowledge  of  each  individual  requesting  parole. 

I  have  read  your  letter  to  Chairman  Celler.  I  agree  with  many  of  the 
recommendations  that  you  make  which  I  think  would  improve  H.R. 
13118.  I  think  that  bill  has  many  valuable  provisions  that  would  re- 
form our  present  system  and  I  happen  to  share  in  their  overall  purpose. 
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We  have  prepared  a  memorandum  with  a  series  of  amendments  that 
really  incorporate  many  of  the  recommendations  that  you  make,  which 
I  think  would  improve  H.R.  13118, 

One  recommendation  that  you  make  kind  of  concerns  me.  I  wonder 
how  important  it  is.  What  is  the  rationale  behind  giving  an  individual 
applicant  for  parole  the  right  to  comment  before  a  recommended  de- 
cision becomes  final  ?  It  seems  to  me  that  that  might  be  a  little  bit  bulky 
and  awkward. 

Mr.  Cramtox.  We  make  that  only  in  the  parole  revocation  context, 
not  in  the  other  context,  as  I  recall.  There  is  a  tremendous  need  for 
prompt  disposition  of  the  thousands  of  parole  release  determinations 
wliich  involve  whether  or  not  a  person  is  going  to  be  paroled.  It  is  a 
great  problem  if  there  is  prolonged  uncertainty  while  his  case  is  pend- 
ing. Hence,  the  time  pressure  to  decide  a  mass  of  cases  very  quickly  in 
that  context  is  very,  very  great. 

In  parole  revocation,  on  the  other  hand,  either  the  parolee  has  gone 
back  to  prison  or  he  is  out  of  prison.  ]\Iore  is  at  stake,  because  his  lib- 
erty is  being  taken  away  from  him.  The  modest  additional  time  re- 
quired to  allow  the  person  the  right  to  comment  on  the  report  made  to 
the  Board  by  the  person  who  pi-esided  at  the  hearing  is  worthwhile. 
Presumably  the  issues  in  many  of  these  cases  will  turn  on  the  demeanor 
and  credibility  of  witnesses.  And  the  only  way  that  they  can  be  pre- 
served is  if  tiie  hearing  examiner  says  who  he  believed  and  who  he 
didn't  believe  and  how  he  perceived  the  facts.  The  parolee  ought  to 
at  least  have  the  opportunity  to  comment  on  the  report  and  correct 
misapprehensions  or  errors  before  the  Board  finally  decides  the  case. 

Mr.  Railsback.  I  am  not  aware  of  any  right  of  a  claimant  to  com- 
ment on  a  hearing  examiner's  recommended  findings  in  a  Social  Se- 
curity case.  It  is  true,  I  believe,  that  a  claimant  can  come  forward  with 
new  evidence. 

I  agree  with  your  recommendations  that  reasons  should  be  given  for 
a  denial  of  parole.  I  think  that  is  very  good. 

You  further  suggest  that  an  attorney  should  be  present,  but  the  at- 
torney's function  should  be  to  help  the  Board  as  well  as  the  imnat«.  I 
believe  that  you  also  recommend  an  examination  of  witnesses.  So,  I 
don't  really 

]\Ir.  Cramton.  But  not  in  the  parole  release  proceeding,  only  in  tlie 
parole  revocation  proceeding. 

Mr.  Railshack.  We  are  talking  about  parole  revocation.  I  might 
take  issue  with  that  one  suggestion. 

Mr.  Cramton.  I  might  agree  with  you.  Maybe  some  more  thought 
ought  to  be  given  to  the  question  of  whether  or  not  the  examiner's  re- 
port ought  to  be  provided  for  comment  in  all  casfes  or  only  in  those 
cases  in  which  some  further  review  or  administrative  appeal  is  sought. 
That  may  be  a  possible  way  to  cut  down  the  time  and  burden  in  every 
case  of  waiting  for  a  comment. 

I  guess  my  feeling  is  tliat  there  would  be  an  appeal  in  a  great  many 
cases,  that  you  would  end  up  wanting  to  make  the  examiner's  report 
available,  just  as  agencies  do  in  administrative  proceedings  except  in 
verv'  rare  situations.  Whenever  there  is  further  review  or  appeal  from 
it,  the  examiner's  report  is  made  available. 

Mr.  Raii^sback.  AVhat  is  your  feeling  about  holding  up  a  revocation 
Ilea  ring  in  a  case  where  a  parolee  has  been  charged  with,  a  criminal 
offense  ^  Let  me  be  more  specific. 
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It  bothers  nie  that  a  warrant  can  be  issued  for  an  individual  wlio 
violates  a  condition  of  parole.  Such  a  parolee  can  be  reprimanded  and 
liis  parole  intensified.  But  in  the  case  where  a  parolee  is  charged 
with  a  criminal  offense  H.R.  13118  sets  up  a  procedure  whereby  a 
revocation  hearing  is  held  in  abeyance  pending  the  determination  of 
the  criminal  proceeding.  It  seems  to  me  that  you  are  giving  the  latter 
individual  all  the  benefits  of  a  criminal  trial  in  a  parole  proceeding 
when  they  are  two  entirely  different  proceedings.  You  are  not  permit- 
ting the  Parole  Board  to  operate  when  they  have  a  legitimate  interest 
in  the  parolee. 

Mr.  Cramton.  That  is  true.  I  am  reluctant  to  express  ver>'  much  of 
an  opinion,  because  it  seems  to  me  that  you  are  getting  into  an  area 
of  substantive  policy  in  which  criminologists,  penologists,  and  legisla- 
tors have  more  expertise  than  a  poor  proceduralist. 

The  aspects  of  the  substantive  rearrangements  in  parole  revocation 
that  I  would  be  concerned  about  as  a  proceduralist  are  those  that  relate 
to  the  vastly  increased  probability  that  there  will  be  a  litigated  contest 
followed  by  judicial  review  and,  therefore,  a  massive  burden  on  the 
courts. 

Under  the  present  situation,  of  the  2.000  parole  revocations  every 
year  by  the  U.S.  Parole  Board,  there  is  a  hearing  in  which  counsel 
participates  in  less  than  5  percent  of  the  cases.  Once  you  change  the 
system  so  that  you  give  the  parolee  a  great  deal  of  incentive  to  con- 
test the  revocation — because  he  won't  go  back  to  jail  if  he  contests  it^— 
you  may  dramatically  change  the  proportion  of  contests  and  run  it 
up  to  iJOOO  a  year,  rather  than  50  or  60.  If  tliis  happens,  the  Board 
and  the  courts'  will  have  a  massive  workload.  Also,  once  you  provide 
for  judicial  review,  you  may  then  get  a  great  volume  of  these  cases  that 
are  brought  to  U.S.  district  courts. 

Xow,  the  mere  fact  that  further  proceedings  are  required  or  that 
it  may  take  time  or  that  it  may  cost  some  money  or  that  it  may  impose 
some  burden  on  the  courts  is  not  a  reason,  obviously,  for  not  doing 
justice,  for  not  doing  what  ought  to  be  done.  And  if  it  requires  more 
personnel,  more  funding,  more  judges,  let's  provide  them.  But  the  im- 
plications of  the  procedural  rearrangements  for  our  total  judicial  sys- 
tem ought  to  be  thought  about  and  care  taken  so  that  you  don't  get 
useless  proceedings  and  unnecessary  or  frivolous  judicial  review. 

That  is  not  particularly  responsive  to  3'our  question.  But  I  will 
leave  it  there. 

Mr.  Railsback.  Thank  you. 

Mr.  Kastexmeier.  The  gentleman  from  Xew  York,  ]\Ir.  Fish. 

Mr.  Fish.  Thank  you,  ]\Ir.  Chairman. 

]Mr.  Cramton,  I  apologize  for  not  having  been  here  during  the 
presentation  of  your  statement.  But  I  have  had  an  opportunity  to 
read  the  lecommendations,  the  appendix  to  your  statement,  which  I 
understand  have  not  yet  been  acted  on  or  approved. 

I  was  wondering  if  you  could  tell  us  why  in  the  recommendations 
I  don't  see  any  mention  of  the  frequency  of  parole  hearings  or  a  dis- 
cussion of  the  time  involved  before  you  are  entitled  to  your  first  hear- 
ing^ If  your  first  hearing  doesn't  result  in  the  release  from  prison, 
how  much  time  should  elapse  between  that  and  the  next  one? 

Mr.  Cr.\mton.  There,  again,  it  involves  a  judgment  about  the  line 
between  what  is  substance  and  what  is  procedure.  Of  course,  they  are 
very  closely  related.  There  is  a  web  that  is  very  difficult  to  disentangle. 
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We  view  the  questions  of  eligibility  for  parole,  the  standards  for 
the  grant  of  parole,  whether  or'not  you  got  good  time  for  the  period 
you  were  out  on  parole,  and  so  on,  as  really  being  substantive  policy 
questions  about  which  criminologists  and  legislators  may  have  more  to 
say  than  the  Administrative  Conference  of  the  United  States. 

We  feel  that  our  credibility  is  the  greatest  when  we  address  our- 
selves to  procedural  issues.  And,  therefore,  we  limited  our  recom- 
mendations to  the  procedural  questions  as  distinct  from  the  conflicting 
values  about  leniency  and  rehabilitation  and  deterrence  in  criminal 
law. 

Mr.  FiSTT.  Well,  then  let  me  turn  just  to  the  procedural  matters 
enunci'ated  here.  With  regard  to  the  right  to  counsel,  both  in  the  parole 
interview  and  the  parole  revocation  proceeding,  do  I  understand  that 
this  would  be  a  right  available  to  the  inmate  if  lie  wanted  it,  or  do  you 
go  further  and  assure  that  he  has  counsel  present  ? 

Mr.  Cramton.  We  make  it  a  right  that  is  available  to  him.  In  the 
parole  revocation  context,  it  is  alreadv  clear  that  an  indigent  may  get 
appointed  counsel.  In  the  parole  release  determination,  we  are  not 
prepared  as  yet  to  make  an  affirmative  recommendation  that  appointed 
counsel  should  be  made  available  at  public  expense  in  every  parole  re- 
lease determination. 

Now.  I  think  that  is  a  close  issue  and  a  major  question.  There  is  no 
doubt  that  once  one  allows  counsel,  it  means  tlliat  one  is  distinguishing 
on  the  bn sis  of  access  to  and  availabi  1  ity  to  counsel. 

Mr.  Fish.  May  I  just  impose  this?  Dont  you  think  it  is  just  the 
type  of  individual  who  is  uneducated  and  perhaps  cannot  articulate  his 
case  who  would  not  press  his  right  for  counsel,  and  is  just  the  person 
who  probably  needs  it  ? 

Mr.  Cramton.  There  is  much  force  to  that  argument.  I  think  the 
Committee  on  Informal  Action  felt  that  some  modest  steps  ought  to 
be  taken  first  and  tiliey  emphasized  the  rationality  of  the  process,  the 
development  of  standards,  the  explanation  of  reasons,  the  right  to  have 
somebody  accompany  you,  and  the  like. 

I  mir-lit  add  tliat  it  is  not  necessary  in  the  parole  release  context  that 
the  individual  who  accompanies  thie  prisoner  be  a  lawyer.  In  many 
cases,  somebodv  else  mav  serve  iust  as  well.  The  questions  are  not  dis- 
tinctly legal.  The  experience  in  Social  Security  disability  proceedings, 
for  example,  is  that  claimants,  when  accompanied  by  friends,  relatives, 
or  doctors,  do  just  as  well  as  or  better  than  when  a  lawyer  accompanies 
them. 

The  question  is,  did  the  individual  get  a  sympathetic  presentation  of 
his  best  possible  case  ?  Were  errors  pointed  out  and  corrected  ?  Did  the 
prisoner  get  some  help  in  makincr  out  a  workaJble  release  plan.  These 
seem  to  be  the  vital  things.  And  lots  of  people  other  than  attorneys 
ouerht  to  be  able  to  provide  those  services. 

Mr.  Fish.  Now,  on  page  4  of  the  appendix,  letter  (d),  "Parole  De- 
risions," it  appears  that  in  talkinfr  about  the  need  for  written  reasons 
for  denial  of  parole,  you  indicate  that  because  of  the  pressing  business, 
it  may  be  all  right  to  use  a  checklist  form. 

We  ha.ve  found  from  pre\aous  witnesses  that  this  is  one  of  the  things 
that  is  causinor  so  much  of  a  problem  in  parole.  A  man  might  wait  for 
a  parole  hearing  for  a  year  or  2  or  3  years.  It  is  a  fairly  simple  pro- 
ceeding of  10  minutes.' And  then  a  couple  of  months  later,  he  gets  a 
form  with  a  box  checked  off. 
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Mr.  Cramton.  We  did  add  that  in  each  such  case,  there  should  be 
added  at  least  a  sentence  or  two  of  individualized  explanation.  One 
worries  about  imposing  an  undue  burden  of  opinion  writing,  since  it 
is  important  that  the  decision  be  made  verj-  quickly.  In  the  chairman's 
bill  the  decision  is  required  to  be  made  in  a  period  of  14  days,  even 
though  it  requires  an  officer  in  the  field  communicating  to  Washington, 
and  a  further  decision  in  Washington.  In  this  situation  it  would  not  be 
useful  to  have  a  10-,  20-,  or  30-page  opinion  such  as  hearing  examm- 
ei-s  writ«  in  N.L.R.B.  unfair  labor  practice  cases. 

Mr.  Fish.  It  is  the  diiference  between  a  sentence  and  25  pages.  Don't 
you  think  that  the  course  that  might  be  followed  is  to  double  the  num- 
ber of  hearing  examiners  and  to  enlarge  the  size  of  the  Parole  Board  ? 

Mr.  Cramton.  I  would  double  or  triple  the  number  of  examiners.  I 
am  not  sure  that  I  would  increase  the  size  of  the  Board.  In  fact,  it 
might  be  desirable  to  reduce  it  in  size.  The  experience  with  other  ad- 
ministrative agencies  that  operate  as  collegial  bodies  is  that  you  do 
not  increase  efficiency  once  you  go  above  five  or  six  or  seven  members. 
In  fact,  it  operates  just  the  reverse. 

At  that  point  the  diseconomies  of  getting  people  together,  gettmg 
them  to  agree,  developing  a  consensus,  and  so  on,  become  far  more 
important  than  the  manpower  provided  by  additional  people.  ^Vhat 
you  want  is  a  collegial  body  at  the  top  which  can  formulate  policy 
quickly  and  efficiently  and  can  review  determinations  that  are  made 
by  a  large  number  of  examiners  who  are  highly  qualified  and  who 
have  seen  the  prisoners,  examined  the  files  and  heard  their  stories.  I 
would  move  to  a  smaller  collegial  body  at  the  head  that  could  form 
policy,  perhaps  better  and  more  quickly. 

Mr.  Fish.  Thank  vou,  Mr.  Chairman. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Mikva. 

Mr.  Mikva.  Mr.  Cramton,  I  do  want  to  apologize  for  not  being  able 
to  stay  for  your  full  statement.  I  had  to  testify  before  another  sub- 
committee. But  I  did  get  a  chance  to  read  it.  And  I  do  commend  you 
for  it.  I  realize  the  kinds  of  wraps  that  you  are  operating  under  and 
I  will  try  not  to  take  advantage  of  them. 

But  is  not  the  argument  about  how  much  due  process  we  give  the 
parolee  or  the  potential  parolee  really  exactly  the  same  kind  of  argu- 
ment that  was  made  when  we  brought  in  workmen's  compensation 
laws,  when  we  brought  in  unemployment  compensation  laws,  when 
we  established  the  right  to  counsel  for  mental  health  commitments 
and  for  release  from  mental  health  commitments  ? 

It  will  be  a  lot  of  extra  work.  We  will  need  a  lot  more  lawyers.  We 
will  probably  need  something  like  a  public  defender  in  every  Parole. 
Board  hearing,  but  if  somebody  is  entitled  to  a  lawyer  as  a  matter  of 
law  and  as  a  result  of  all  those  procedural  rights,  we  are  only  dealing 
with  this  properly  by,  in  fact,  providing  a  right  to  counsel. 

Mr.  Cramton.  The  only  quarrel  I  have  with  what  you  have  said, 
Congressman  Mikva,  is  I  think  it  is  not  clear  that  lawyers  need  to 
dominate  all  decisionmaking  techniques  of  government  or  that  nec- 
essarily all  decisional  problems  need  to  be  turned  into  adversary  pro- 
ceedings that  use  lawvers'  modes  of  resolving  them. 

It  mav  be  that  crirninologists,  penologists,  psychiatrists  and  others, 
using  other  decisional  techniques,  have  ways  of  making  individualized 
decisions  which  apply  the  general  policies  that  have  been  formulated 
and  that  they  may  be  able  to  do  so  quicker  and  better  than  an  adversary 
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trial  proceeding.  And  I  think  that  is  particularly  true  in  the  parole 
release  process,  where  the  time  problems,  it  seems  to  me,  are  very  great. 

I  am  not  so  much  concerned  about  the  expense  of  the  formal  pro- 
ceeding or  of  introducing  lawyers  or  hiring  public  defenders,  and  the 
like,  in  the  parole  release'process.  I  am  more  concerned  about  how  that 
will  affect  the  quality  of  the  decisions,  and  how  it  will  affect  the  time 
in  wliich  it  is  made. 

My  own  feeling  is  that  the  uncertainty  of  a  prisoner  about  when  he 
is  going  to  get  a  parole  is,  in  fact,  very  important.  And  if  you  push  it 
into  a  prolonged  proceeding  that  is  adversary  in  character  and  really 
a  trial,  it  is  inevitably  going  to  take  a  long,  long  time.  And  that  is  a 
cost  that  may  be  more  than  one  wants  to  bear. 

Mr.  MiKVA.  Well,  first  of  all,  on  the  basis  of  hearing  the  prisoners  I 
have  talked  to,  nothing  could  be  worse  than  the  parole  system  from 
their  point  of  view  in  terms  of  its  uncertainty  and  capriciousness. 
Again,  maybe  we  have  no  disagreement— I  don't  think  there  is  any- 
thing particularly  essential  compelling  the  creation  of  an  adversai-y 
proceeding  with  lawyers  on  each  side. 

I  think  it  is  essential  that  the  rights  of  the  individual  who  is  up  for 
parole  or  who  is  up  for  parole  ^dolation  not  be  left  to  the  feelings  of 
the  examiner.  We  have  separated  out  the  judicial  function  or  the 
judging  function  from  the  other  function  in  every  other  area,  from 
labor  relations  to — as  I  said  before — workmen's  compensation.  AVe 
ought  not  assume  that  it  is  going  to  work  any  better  in  parole  situa- 
tions than  it  does  elsewhere. 

Mr.  Cramton.  I  agree  with  that.  We  need  a  development  of  stand- 
ards to  be  applied  in  this  process  by  the  individual  examiners  or  by 
the  Board.  We  need  openness  and  disclosure,  access  to  the  files  and  ex- 
planations of  the  reasons.  These  procedures  are  the  heart  of  keeping 
it  a  fairly  unstructured  proceeding  in  which  a  variety  of  data  and  in- 
formation are  used.  But  it  should  be  done  openly  and  with  disclosure 
and  with  the  opportunity  of  the  prisoner  to  provide  information  and 
to  rebut  if  he  thinks  the  information  that  is  being  used  against  him  is 
inaccurate.  But  don't  convert  the  parole  release  procedure  into  a  full 
trial. 

Mr.  IVIiKVA.  All  right.  May  I  ask  one  further  question  ?  You  touched 
on  this  question  of  openness.  What  would  your  reaction  be  to  the  no- 
tion that  all  paroile  hearings  and  revocation  hearings  ought  to  be  pub- 
lic, except  where  the  inmate  or  the  parolee  himself  requests  that  they 
be  private? 

Mr.  Cramton.  Well,  aside  from  the  management  problem  the  Bu- 
reau of  Prisons  would  have  as  to  hearing  rooms  and  introduction  of 
people  for  that  purpose  into  correctional  institutions,  which  would  be 
a  short-nm  problem  until  you  had  physical  facilities,  if  membere  of 
the  public  wanted  to  come  in  and  hear,  I  guess  I  would  tend  to  agree 
with  you. 

I  don't  quite  see  why  the  option  shouldn't  be  up  to  the  prisoner.  If 
he  wants  privacy  and  confidentiaility,  he  ought  to  get  it.  But,  if  he 
wants  the  press  there  and  wants  it  open,  why  not  ? 

Mr.  MiKVA.  I  didn't  mean  to  imply  that  I  am  sure  in  my  mind  what 
it  ought  to  be.  Frankly,  in  some  instances,  I  can  see  the  public  nature 
mitiirating  against  an  otherwise  justified  parole.  Take,  for  instance,  a 
particularly  indecent  crime,  where  the  former  prosecutor  is  asked  to 
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come  testify  and  makes  a  passionate  argument  ^against  parole.  His 
statement  could,  with  the  public  present,  have  more  of  an  impact  on 
the  Parole  Board  than  otherwise. 

Mr.  Cramtox.  I  thought  you  were  suggesting  leaving  the  prisoner 
in  control.  If  you  start  with  the  assumption  that  the  proceeding 
is  closed  and  confidential,  unless  the  prisoner  actively  re- 
quests that  it  be  opened  up  and  that  other  people  observe,  while  I 
haven't  thought  about  the  question,  my  initial  reaction  is  that  that 
would  be  fine. 

But  only  provided  that  the  option  is  always  the  prisoner's.  I  would 
not  expose  him  to  newspaper  publicity  and  to  the  kind  of  notoriety 
that  you  were  suggesting  when  he  did  not  want  it.  That  would  be,  I 
think,  an  invasion  of  privacy  and  might  prejudice  the  result,  as  you 
suggest. 

J\Ir.  MiKVA.  Thank  you  very  much. 

Mr.  IvASTEXMEiER.  The  Chair  will  yield  briefly  to  counsel. 

]Mr.  Eglit.  Mr.  Cramton,  would  you  say  that  it  was  unnecessary  to 
include  the  judicial  review  section  in  this  legislation,  since  automati- 
cally the  judicial  review  section  of  the  Administrative  Procedure  Act 
should  apply  ? 

I  would  ask,  if  your  answer  is  "Yes"  to  that,  what  do  we  do,  since  you 
have  already  stated  that  you  believe  the  rulemaking  section  of  the 
APA  applies  to  the  Board,  and  yet,  they  resist  publishing  rules  and 
accepting  public  comments,  and  resist  any  kind  of  implication  that  the 
APA  does  apply  to  them. 

You  are  sort,  of  left  in  a  bind,  then:  you  say  the  APA  applies;  the 
Board  says  it  doesn't  api)ly.  And  the  courts  don't  do  anything.  Does 
the  legislation — H.R.  13118 — make  it  very  clear? 

Mr.  Cramton.  The  availability  of  judicial  review  under  the  Ad- 
ministrative Procedure  Act  is  influenced  by  a  lot  of  factors  of  which 
history  and  the  tradition  are  very  important.  And,  of  course,  the  tradi- 
tional rubric  is  that,  as  the  APA  says,  the  piarole  function  is  "com- 
mitted to  agency  discretion."  And  therefore,  except  for  a  couple  of 
recent  U.S.  district  court,  decisions,  it  has  been  essentially  totally  re- 
moved from  scrutiny  in  the  Federal  courts. 

The  Administrative  Procedure  Act  questions  have  not  been  directly 
raised.  They  have  been  hinted  at  in  a  few  cases.  Once  you  go  to  legis- 
lation, however,  which  spells  out  a  lot  of  procedural  rights,  courts 
are  going  to  take  that  as  an  invitation  wholly  apart  from  whether 
or  not  you  have  a  provision  that  deals  with  judicial  review. 

The  statutory  provisions  imply  a  judicial  obligation,  really,  to 
enforce  those  procedural  riglits.  We  took  the  position  in  the  letter 
to  Chairman  Celler  that  the  same  result  will  follow  whether  you  have 
tlie  judicial  review  provision  that  is  in  the  chairman's  bill  or  not. 

I  am  worried  about  not  going  a  little  further  and  being  more  explicit 
about  what  you  want  the  courts  to  do.  Under  what  circumstances  do 
you  want  them  to  review  and  what  do  you  want  them  to  review?  I 
have  a  fear,  which  was  expressed  in  the  last  sentence  of  the  letter  to 
Chairman  Celler,  that  wo  have  a  kind  of  "slipperv-slope  problem" 
here.  Once  the  courts  start  getting  used  to  reviewing  parole  deter- 
minations, they  will  tend  to  review  it  as  an  administrative  process  in 
which  a  determination  is  always  supposed  to  be  made  on  the  record. 
And  wholly  apart  from  whether  or  not  you  mention  substantial  evi- 
dence in  the  statute,  that  is  what  you  may  get  over  time. 


596 

And  then  you  start  moving,  even  in  the  parole  release  process,  to 
an  adversary  trial-type  procedure,  whether  or  not  you  want  it.  So, 
I  urge  the  committee  to  think  hard  about  the  question  of  what  do 
you  want  to  say  about  judicial  review.  How  much  judicial  review  do 
you  want?  And  would  not  more  detail  and  specific  provisions  on  judi- 
cial review  be  better? 

Mr.  Eglit.  Thank  you. 

Mr.  Kastenmeier.  Would  associate  counsel  have  any  questions? 

Mr.  MooNEY.  Not  at  this  time,  Mr.  Chairman. 

Mr.  Kastenmeier.  I  have  one  last  question.  Some  witnesses  referred 
to  the  fact  that  the  Parole  Board,  with  17,000  determinations,  and  so 
many  member  determinations  per  year,  is  grossly  overburdened,  no 
matter  whether  your  procedures  are  adopted  or  whether  the  bill  is 
adopted  or  whether  the  present  procedures  are  followed. 

What  comment  do  you  have  here?  Your  comment  in  this  regard 
concerns  appropriations,  I  take  it. 

Mr.  Cramton.  Also  the  type  and  manner  of  Board  personnel.  As  the 
Board  gets  more  and  more  into  formal  procedures,  such  as  the  revoca- 
tion contest,  it  is  going  to  have  to  have  examiners  who  are  legally 
trained  and  who  are  experienced  in  presiding  at  formal  proceedings.- 
And  that  may  mean  that  the  Board  should  have  two  groups  of  exam- 
iners, examiners  who  participate  in  parole  grant  matters,  and  ones 
who  preside  at  trials  or  formal  hearings  in  the  parole  revocation 
context. 

Mr.  Kastenmeier.  Perhaps  I  should  have  asked,  do  you  presently 
consider  that  they  are  overburdened  and  unable  to  cope  with  the 
caseload  ? 

Mr.  Cramton.  Well,  the  Board  is  forced  to  operate  under  very  short 
time  constraints  and  handle  matters  ve^-y,  very  quickly.  When  you 
have  only  10  or  15  minutes  to  master  a  file,  interview  the  prisoner 
and  dictate  a  conclusion,  it  is  a  mass  processing.  It  raises  a  question 
of  whether  more  resources  might  lead  to  somewhat  more  individual- 
izerl  and  better  results. 

Mr.  Kastenmeier.  Was  that  your  conclusion  ? 

Mr.  Cramton.  Yes. 

Mr.  Kastenmeier.  That  more  resources  are  necessary  ? 

Mr.  Cramton.  Yes. 

Mr.  Kastenmeier.  Well,  the  subcommittee  is  very  grateful  to  you, 
Mr.  Cramton.  for  vour  testimony  this  morning.  As  I  said  before,  it 
has  been  very  helpful.  I  appreciate  your  appearance. 

Mr.  Cramton.  Thank  you. 

Mr.  Kastenmeier.  We  look  forward  to  seeing  you  next  week.  And 
I  would  urge  that  you  re^dew  H.R.  13293,  for  comment.  While  the 
hearing  next  week  is  devoted  entirely  to  other  subject  matter,  if  it 
comes  to  pass  that  you  are  prepared  to  comment,  we  can  separate  the 
proceedings  and  accept  vour  comments  on  that  bill. 

Mr.  Cramton.  Mr.  Berg  heard  my  response  and  he  has  your  re- 
quest. He  and  I  will  be  busy. 

Mr.  Kastenmeier.  Thank  you  very  much. 

Next,  the  Chair  is  very  pleased  and  honored  to  greet  an  old  col- 
league, a  distinguished  colleague,  and  one  who  is  well  remembered  by 
the  many  friends  he  has  in  this  body  and  who  served,  of  course,  in  the 
other  body  with  great  distinction,  the  Honorable  Charles  Groodell,  who 
is  chairman  of  the  Committee  on  the  Study  of  Incarceration. 
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Mr.  Goodell  is  accompanied  by  Andrew  von  Hirsch,  who  is  execu- 
tive director  of  that  organization.  It  is  a  real  pleasure  to  welcome  you 
back. 

Mr.  Goodell.  Thank  you,  Mr.  Chairman. 

Mr.  MiKVA.  Before  Senator  Goodell  starts,  on  the  basis  of  his 
group  of  friends  in  the  audience,  I  want  to  assure  him  that  he  doesn't 
need  to  feel  that  he  needs  an  entire  entourage  of  bodyguards.  I  trust 
they  came  because  they  wanted  to  hear  the  proceedings.  He  is  welcome, 
even  so. 

Mr.  Goodell.  Thank  you  very  much. 

STATEMENT  OF  THE  HONORABLE  CHARLES  GOODELL,  CHAIRMAN, 
COMMITTEE  ON  THE  STUDY  OF  INCARCERATION;  ACCOMPANIED 
BY  ANDREW  VON  HIRSCH,  EXECUTIVE  DIRECTOR 

Mr.  Goodell.  Mr.  Chairman  and  members  of  the  committee,  let  me 
first  of  all  emphasize  that  I  appear  here,  not  on  the  basis  of  expertise 
gained  as  a  Member  of  Congress.  As  you  know,  it  makes  you  an  expert 
on  very  little  or  even  less  so,  as  a  Member  of  the  U.S.  Senate. 

I  was  a  trial  attorney  and  defended  a  great  many  oases.  I  am  now 
back  in  the  practice  of  law.  And  for  the  past  year,  I  have  been  chair- 
man of  the  Committee  for  the  Study  of  Incarceration,  which  I  will 
describe  in  the  course  of  my  testimony.  And  Mr.  von  Hirsch  is  the 
executive  director  of  that  committee. 

We  are  most  grateful  for  this  opportunity  to  participate  in  your 
hearings.  In  my  experience,  the  best  way  to  be  brief  is  to  read  the 
statement,  rather  than  summarize  it.  I  find  that  usually  summaries 
done  orally  turn  out  to  be  longer  than  the  statement.  But  I  will  skip 
significant  portions  of  the  statement  just  before  you.  And  would  ask 
that  the  entire  statement  be  made  a  matter  of  the  record. 

Mr.  Kastenmeier.  Without  objection  your  statement  will  be  received 
and  made  a  part  of  the  record.  You  may  proceed  as  you  wish. 

(The  statement  referred  to  appears  at  p.  791.) 

Mr.  Goodell.  Thank  you. 

Federal  parole  is  in  desperate  need  of  reform.  It  is  virtually  a  law- 
less system.  The  Parole  Board  has  never  announced  the  rules  or  prin- 
ciples guiding  its  determinations,  and  gives  no  reasons  for  its  decisions. 
It  fails  to  provide  even  the  barest  due  process  to  prisoners  appearing 
at  its  perfunctory  hearings. 

Its  discretion  is  unchecked  by  legal  standards  or  judicial  review.  In 
such  an  atmosphere,  prisoners  are  left  in  a  total  state  of  uncertainty 
as  to  what  they  should  do  to  earn  parole,  when  they  are  likely  to  be 
paroled,  or  why  they  have  been  denied  parole.  This  uncertainty,  pris- 
oners have  said,  is  far  more  painful  than  brutual  guards,  cramped 
cells,  and  bad  prison  food  and  medical  care. 

One  obser^^er  has  remarked  that  when  he  looks  at  the  Federal  parole 
system,  he  cannot  help  thinking  that,  perhaps,  Franz  Kafka  was  not  a 
writer  of  fiction. 

I  might  emphasize  at  the  very  outset  that  the  burden  of  my  testi- 
mony is  that  we  should  not  spend  more  money  on  the  Parole  Board, 
that  it  is  a  total  failure.  But  like  most  situations  where  you  have  a 
total  failure,  reform  comes  along  and  says  "Spend  more  money.  Put 
in  more  personnel."  And  it  is  the  burden  of  my  testimony  essentially 
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that  no  matter  how  much  money  you  spend  on  the  Parole  Board  and 
parole  system,  it  still  is  going  to  be  a  failure,  because  it  attempts  to  do 
something  which  cannot  be  done.  I  would  save  some  money  in  this  in- 
stance by  eliminating  the  parole  process  as  it  functions  today. 

This  subcommittee  is  performing  an  invaluable  service  in  exposing 
the  Federal  Parole  Board's  practices  to  public  and  congressional  scru- 
tiny. In  conducting  these  hearings,  the  subcommittee  adds  powerful 
impetus  to  growing  demands  that  the  Federal  parole  system  be  sub- 
jected to  the  rule  of  law. 

Mr.  Chairman,  past  prison  reform  efforts  so  often  have  failed  not 
merely  because  of  public  indifference  and  official  obstructiveness — ^but 
also  because  reformers  addressed  themselves  merely  to  symptoms,  not 
to  underlying  causes.  These  efforts  failed  because  reform  groups  be- 
came so  obsessed  with  refurbishing  the  facade  of  the  institution  of  im- 
prisonment that  they  did  not  trouble  to  examine  the  underlying  struc- 
ture and  purposes  of  that  institution. 

In  the  sad  aftermath  of  Attica,  perhaps  the  most  hopeful  sign  is 
that  some  reformers  are  beginning  to  ask  more  probing  questions.  The 
American  Friends  Service  Committee's  working  party  on  prison  re- 
form has  challenged  the  individualized  treatment  model  that  has  so 
long  dominated  correctional  thinking. 

In  our  study  committee  and  elsewhere,  reputable  scholars  are  begin- 
ning to  ask  whether  parole  should  not  be  replaced  entirely  with  a  non- 
discretionary  system  of  release.  It  is  our  belief  that  this  kind  of  ap- 
proach is  essential  for  reform  of  the  Federal  parole  system. 

Before  we  rewrite  the  parole  laws,  we  should  reexamine  the  functions 
that  parole  is  designed  to  serve.  Before  we  try  to  build  a  new  parole 
system  around  predictions  of  criminal  conduct,  we  should  pause  to 
inquire  whether  we  are,  indeed,  capable  of  predicting  crime  with  any 
reasonable  degree  of  accuracy ;  and  whether  we  should  keep  offenders 
confined  for  what  they  will  do,  not  what  they  have  done.  Before  we 
try  to  add  procedural  safeguards  to  the  parole  system,  we  should  try 
to  inquire  into  the  reasons  why  the  system  has  developed  without  safe- 
guards. Unless  we  do  these  things,  we  stand  in  danger  of  repeating 
the  mistakes  of  reformers  of  the  past. 

Mr.  von  Hirsch  and  I  are  here  as  chairman  and  executive  director, 
respectively,  of  the  Committee  for  the  Study  of  Incarceration,  As  ex- 
pression of  this  new  questioning  mood,  the  Committee  has  been  orga- 
nized for  the  purpose  of  reexamining  the  basic  premises  of  this  Nation's 
system  of  incarceration. 

Our  group  is  directing  its  attention  to  incarceration  as  such ;  that  is, 
to  a  wide  variety  of  different  institutions  of  involuntary  confinement — 
including  prisons,  jails,  juvenile  institutions  and  mental  hospitals,  old 
age  institutions  and  custodial  institutions.  It  is  inquiring  whether,  and 
for  what  purposes,  the  State  should  be  entitled  to  confine  individuals 
without  regard  to  their  wishes.  And,  in  light  of  its  findings  concerning 
the  purposes  of  incarceration,  the  Committee  will  seek  to  explore  alter- 
natives to  confinement. 

I  will  not  read  the  list  of  the  members  of  the  Committee ;  the  list 
is  here  in  the  record.  The  members  are  most  distinguished  men  and 
women.  I  might  say  that  we  have  had  exhaustive  participatory  sessions. 
We  meet  for  2  full  days  every  month  or  6  weeks.  And  it  is  an  inspira- 
tional experience  to  be  a  part  of  it. 
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We  would  like  to  begin  by  turning  our  attention  to  the  central  pro- 
visions of  the  bill  before  you— H.R.  i;3118,  the  Parole  Improvement 
and  Procedures  Act  of  1972 — relating  to  standards  and  procedures  for 
parole  release.  While  we  think  the  bill  performs  a  valuable  function 
in  focusing  attention  upon  the  Parole  Board's  methods,  we  have  a  num- 
ber of  reservations  about  the  bill's  substance. 

I  will  skip  the  analysis  of  the  bill,  because  I  know  you  are  all  familiar 
with  it. 

On  their  face,  the  bill's  proposed  changes  relating  to  the  procedures 
for  the  grant  or  denial  of  parole  seem  to  be  significant  improvements. 
We  are  convinced,  however,  that  they  are  more  symbolic  than  real; 
that  they  fail  effectively  to  confront  the  major  abuses  of  the  Federal 
parole  system. 

In  the  first  place,  the  bill  contains  no  mechanism  for  reducing  the 
Parole  Board's  staggering  caseload  of-l7,000  cases  a  year.  Reference 
was  made  to  that  at  the  end  of  the  last  testimony.  And  I  must  say 
that  as  long  as  you  have  that  kind  of  a  workload,  which  requires  giving 
no  more  than  5,  10.  15  minutes  to  an  individual.,  I  don't  care  if  you 
have  Confucius  or  Buddha  or  anybody  else  sitting  on  a  parole  board, 
they  cannot  do  it.  They  cannot  do'justice.  They  cannot  predict  whether 
an  individual  is  going  to  commit  a  crime  or  not. 

And  the  Parole  Board  is  really  the  least  capable  of  passing  on  this. 
The  judge  who  heard  the  case  is  more  capable.  The  jury  is  more  capa- 
ble. They  know  more  about  the  individual.  The  prosecutor  and  the 
defense  counsel,  if  it  is  a  question  of  plea  bargaining  in  the  earlier 
stages — they  all  know  more  than  the  Parole  Board  does  by  necessity. 

At  first  blush,  the  bill  would  seem  to  create  a  reasonably  definite 
standard  for  grant  or  denial  of  parole,  against  which  to  measure  the 
Board's  performance.  On  closer  scrutiny  that,  too,  is  somewhat 
illusory. 

The  bill's  standard  of  release  is  essentially  a  subjective  one.  As  sec- 
tion 4205  appears  to  be  written,  the  Board  may  refuse  parole  if  it 
finds  there  is  "substantial  reason  to  believe"'  or  a  "high  likelihood" 
the  defendant  will  commit  a  further  offense.  The  Board  is  thus  given 
full  discretion  to  decide  who  is,  and  who  is  not,  a  potential  recidivist. 

Nowhere  in  the  bill  is  there  a  requirement  that  the  Board's  predic- 
tions meet  any  objective  standard  of  proof — that,  for  example,  they 
must  be  supported  by  a  preponderance  of  the  evidence.  Nowhere  in 
the  bill  is  there  any  limitation  placed  upon  the  type  of  evidence  upon 
which  the  Board  may  rely  in  making  its  predictions. 

In  fact,  section  4206  gives  a  list  of  11  factors  the  Board  may  con- 
sider, which  gives  the  Board  enormous  latitude  in  making  its  predic- 
tions and,  for  good  measure,  adds  a  12th  subdivision  authorking  the 
Board  to  consider  any  other  factor  it  deems  appropriate.  You  have 
just  simply  returned  to  full  subjective  discretion  of  the  Board. 

Nor  is  there  even  any  express  provision  entitling  the  courts  to  re- 
view the  Board's  predictive  determinations  to  ascertain  whether  they 
are  supported  by  substantial  evidence.  Under  the  bill's  judicial  review 
provision — section  4221 — the  Board's  determinations  could  be  subject 
to  judicial  scrutiny  only  if  they  violate  the  statute,  which  does  not  help 
in  view  of  the  latitude  given  the  Board's  predictions  by  the  statute ;  or 
else  if  they  are  "arbitrary,  capricious,  or  an  abuse  of  discretion,"  which 
is  an  extremely  difficult  burden  for  a  prisoner-appellant  to  meet. 
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Had  the  Board  a  reasonable  caseload;  were  its  decisions  highly 
visible ;  had  the  Board  a  strong  tradition  of  responsiveness  to  legisla- 
tive guidance — none  of  these  things  being  true — then,  these  subjective 
standards  might  well  be  preferable  to  no  standards  at  all.  But  we  know 
that  the  Board  operates  quite  differently.  It  is  heavily  overburdened. 
Its  individual  decisions  go  virtually  unnoticed  by  the  public.  And  it  has 
shown  a  strong  disposition  to  resist  any  outside  efforts  to  reduce  its 
discretion  or  alter  its  policies. 

Such  being  the  realities,  it  seems  somewhat  ingenuous  to  hope  that 
the  bill's  largely  precatory  language  will  significantly  alter  or  improve 
the  Board's  performance. 

The  bill  permits  the  Parole  Board  to  deny  a  prisoner  parole  on  the 
basis  of  a  prediction  that  he  may  or  is  likely  to  engage  in  future  crimi- 
nal conduct.  However,  the  bill  contains  no  requirement  that  the  Board 
utilize  any  known  statistical  prediction  technique  or  that  it  develop 
any  kind  of  follow  up  or  controls  to  verify  the  accuracy  of  its  own 
predictions.  If  an  individual  seems  dangerous  to  the  Board,  that  ap- 
parently is  sufficient  under  the  bill  to  deny  him  his  freedom. 

Prediction  of  dangerousness,  in  the  best  of  circumstances,  raises  some 
difficult  issues  which  we  will  discuss  later.  But  it  is  not  difficult  to  make 
the  assertion  that  predictions  of  dangerousness  must  be  subje'Cted  to 
careful,  objective  validation,  if  they  are  to  have  any  trustworthiness  at 
all.  The  Parole  Board  cannot  be  permitted  to  rely  upon  its  intuition 
to  distinguish  dangerous  from  nondangerous  offenders. 

Prof.  Alan  Dershowitz  of  Harvard  Law  School,  a  member  of  our 
Incarceration  Committee,  is  now  conducting  a  study  of  the  accuracy 
of  psychiatrists'  predictions  of  dangerousness  in  commitment  proceed- 
ings for  the  mentally  ill.  His  conclusions  thus  far  stress  the  proneness 
to  error  of  unverified  psychiatric  prediction.  I  will  not  read  his  quote, 
except  to  point  out  that  it  says  that  psychiatrists  are  rather  inaccurate 
predictors.  They  are  less  accurate  than  other  professionals.  They  are 
less  accurate  than  psychologists,  social  workers,  and  correctional  offi- 
cials, and  less  accurate  than  actuarial  devices. 

Prof.  jMichael  Hakeem  of  the  University  of  Wisconsin  has  found 
that  predictions  by  supposedly  "expert"  correctional  personnel  show 
the  same  proneness  to  error.  He  requested  10  trained  parole  officers 
and  10  laymen  with  no  correctional  experience  to  make  a  series  of  pre- 
dictions of  parole  survival  on  the  basis  of  case  summaries  of  200 
parolees,  half  of  whom  had  been  recommitted  for  parole  violations 
and  half  of  whom  had  not.  He  found  that  the  laymen  were  substan- 
tially more  accurate  predictors  than  the  parole  officers.  Moreover,  both 
groups  combined  made  fewer  correct  identifications  of  the  nonviolators 
than  would  have  been  made  by  random  selections. 

Aside  from  inaccuracy,  grave  dangers  of  class  and  race  discrimi- 
nation inhere  in  giving  the  Parole  Board  carte  blanche  powers  tx)  make 
predictive  determinations  of  dangerousness,  unless  the  predictive  cri- 
teria are  carefully  validated  in  advance. 

Parole  Board  members  of  predominantly  middle-class  backgrounds 
inevitably  will,  consciously  or  unconsciously,  misinterpret  lower  class 
or  nonconforming  styles  and  attitudes  as  symptoms  of  supposed  "dan- 
gerousness." Suppose  a  young  black  prisoner  comes  before  the  Parole 
JBoard.  Three  years  ago,  he  was  convicted  for  armed  robbery.  The  pris- 
on authorities*  report  that  he  has  had  trouble  with  the  guards,  but  he 
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claims  the  trouble  was  provoked  by  them  because  they  regarded  him  as 
a  political  militant.  At  the  hearing,  he  seems  truculent  and  distrustful. 
Is  he  dangerous  ?  There  is  no  hard  evidence  that  he  is.  But  in  a  hur- 
ried 5-minute  decision,  it  is  too  easy  for  the  members  of  the  Board  to 
interpret  his  style  and  history,  so  different  from  their  own,  as  symp- 
tomatic of  supposed  "dangerousness." 

While  the  bill  purports  to  provide  the  applicant  for  parole  with 
various  procedural  rights,  it  overlooks  a  basic  fact  of  life,  that  these 
safeguards  cannot  be  effective  unless  and  until  the  size  of  the  Board's 
caseload  is  reduced  to  manageable  size.  A  board  that  must,  as  this  bill 
continues  to  require,  make  decisions  uj)on  17,000  cases  a  year,  one  every 
5  to  10  minutes,  will  simply  refuse  to  observe  procedural  due  process, 
whatever  the  legislative  directives  will  be.  No  board,  however  vsdse 
and  sensitive  its  members,  can  pass  on  70-odd  cases  a  day,  and  give 
each  prisoner  a  fair  hearing.  This  Board — with  its  history  of  summary 
decisionmaking  and  its  resistance  to  procedural  reform — ^will  perform 
no  better. 

Moreover,  the  purported  procedural  protections  in  the  bill,  when 
subjected  to  close  scrutiny,  prove  less  than  substantial. 

A'VTiile  section  4206  does  list  the  factors  the  Board  may  consider,  some 
of  these  are  so  vaguely  worded  as  to  give  the  prisoner  virtually  no  ad- 
vance guidance  for  his  conduct  and  for  the  preparation  of  his  case. 
What,  for  example,  is  he  to  make  of  factor  (1)  :  "The  prisoner's  abil- 
ity and  readiness  to  assume  obligations  and  undertake  responsibili- 
ties?" What  is  he  to  make  of  factor  (6)  :  "The  adequacy  of  the  pris- 
oner's plans  or  prospects  upon  release?"  If  these  are  not  vague  enough, 
subdivision  (12)  allows  the  Board  to  add  more  factors  to  the  list,  if  it 
gives  prior  notice.  After  reading  some  of  the  Board's  past  public 
statements,  we  are  not  optimistic  that  the  Board's  additions  to  the 
list  will  be  couched  in  language  that  will  prove  very  informative. 

Wliile  section  4210  (d)  permits  the  prisoner  to  testify  on  his  own  be- 
half at  the  hearing,  it  does  not  authorize  him  to  summon  his  own  wit- 
nesses. Without  this  power,  how  can  he  corroborate  his  own  story? 
Without  corroboration,  will  the  Board  be  likely  to  believe  him  if  his 
version  of  the  facts  is  different  from  the  prison's  ?  Suppose,  for  exam- 
ple, there  is  a  notation  in  the  file  that  he  attacked  another  prisoner. 
If  he  can  merely  deny  it,  will  that  be  likely  to  impress  the  Board  ?  To 
convince  the  Board  of  his  innocence,  he  certainly  will  need  to  be  able 
to  summon  those  who  were  present  at  the  incident. 

AVhile  section  4210  (c)  entitles  the  prisoner  to  be  represented  by  coun- 
sel at  the  parole  hearing,  it  deprives  counsel  of  his  traditional  function 
of  testing  the  evidence  upon  which  the  decisionmaker  is  to  rely.  As  well 
as  providing  no  express  authority  to  subpoena  witnesses,  the  section 
does  not  give  counsel  the  right  of  cross-examination.  Suppose,  for  ex- 
ample, there  is  a  notation  in  the  file  by  a  guard  that  the  prisoner  is  a 
"persistent  troublemaker."  Were  counsel  able  to  summon  the  guard  and 
cross-examine  him,  he  may  well  be  able  to  impeach  his  credibility — 
to  show,  for  example,  that  the  guard  bore  a  personal  grudge,  or  con- 
sidered him  a  troublemaker  solely  because  of  his  political  views.  But 
without  that  power,  the  notation  cannot  effectively  be  challenged. 

Section  4210(e)  requires  the  Board  to  state  "with  particularity"  the 
grounds  of  its  decision.  But,  as  one  of  the  members  of  our  Committee, 
Prof.  Herman  Schwartz,  has  already  pointed  out  to  you,  the  language 
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of  the  bill  suggests  that  it  would  s«:ffice  for  the  Board  to  refer  routinely 
to  one  of  the  factors  listed  in  section  4206 :  to  state,  for  example,  that 
section  4206  (1)  requires  the  prisoner  to  be  "ready  to  assume  obligations 
and  undertake  responsibilities,"  and  that  the  Board  finds  he  is  not 
"ready."  Section  4211(a)  provides  that :  "The  Board  shall  impose  such 
conditions  of  parole  as  it  deems  reasonably  necessary  to  insure  that  the 
parolee  will  lead  a  law-abiding  life  or  to  assist  him  in  doing  so." 

This  standard,  like  others  in  the  bill,  is  a  wholly  subjective  one.  The 
Board  may  impose  any  conditions  that  it  deems  necesarj^  to  insure  or 
assist  the  parolee  to  lead  a  law-abiding  life.  If  the  Board  believes  that  a 
particularly  restrictive  condition  is  necessary  for  that  purpose,  there 
can  be  no  recourse  except  for  judicial  review  on  grounds  of  abuse  of 
discretion. 

Section  4211  (b)  does,  it  is  true,  require  the  Board  to  consider  certain 
factors  that  might  militate  against  restrictive  or  arbitrary  conditions. 
The  Board,  however,  is  required  only  to  consider  these  factors.  It  is 
not  required  to  abide  by  them. 

If  these  are  some  of  the  difficulties  of  the  present  bill,  what  can  be 
done  to  remedy  the  Federal  parole  system  ?  We  regret  we  cannot  offer 
the  subcommittee  any  easy  answers. 

We  have,  at  the  outset,  some  grave  doubts  concerning  the  utility  of 
the  institution  of  parole  itself. 

We  fear  that  parole  discretion  is  inherently  susceptible  to  abuse. 
Grant  or  denial  of  parole  too  easily  becomes  a  technique  for  controlling 
the  behavior  of  prisoners  in  the  institution.  And  institutions'  need  for 
control  is  by  no  means  coexistensive  with  society's  need  for  a  fair  sys- 
tem of  criminal  justice. 

In  the  absence  of  clear,  objective  standards,  moreover.  Parole  Boards 
are  forced  to  resort  to  their  own  subjective  hunches  and  preferences  in 
making  parole  decisions.  And  thus,  class,  race,  and  political  bias  tend 
almost  irresistibly  to  creep  into  the  system. 

Parole  also  means  that  the  agency  which  has  least  familiarity  with 
the  offender's  case,  controls  mnch  of  the  length  of  his  sentence.  In  a 
contested  trial,  the  judge  at  least  has  heard  the  evidence  before  he 
passes  sentence.  In  a  plea-bargained  trial,  the  prosecutor  and  defense 
attorney  are  directly  involved  in  the  deliberations  leading  to  sentence, 
and  thus  may  well  have  some  familiarity  with  the  case. 

The  Parole  Board  member,  however,  knows  virtually  nothing  about 
the  prisoner,  except  what  appears  from  the  reports  in  his  file  and  what 
he  can  glean  from  a  few  minutes'  interview. 

The  deterrent  effectiveness  of  criminal  sanctions,  we  are  inclined  to 
believe,  dej^ends  in  some  measure  upon  there  being  well-understood 
penalties  for  various  offenses.  In  a  system  where  judges  already  have 
wide  sentencing  discretion  which  leads  to  much  public  uncertainty  and 
confusion  as  to  tlie  probable  penalties  for  various  crimes,  the  parole 
system  adds  another  level  of  discretion  and  thus  further  uncertainty. 

Parole  also  involves  placing  the  offender  under  supervision  by  an 
official  who  is  supposed  to  combine  the  function  of  maintaining  sur- 
veillance over  him  with  that  of  providing  him  with  supportive  services. 
These  dual  role — of  policeman  and  helper — tend  to  conflict.  If  the 
offender  commits  an  infraction,  it  is  not  clear  whether  the  parole  agent 
should  t-eport  him  (the  policeman's  role)  or  should  overlook  the  viola- 
tion and  try  to  help  him  "adjust"  (the  helper's  role).  And  thus,  in 
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similar  cases,  different  parole  agents  respond  differently,  leading  to 
further  disparities. 

Moreover,  some  available  studies  raise  disturbing  questions  as  to  the 
effectiveness  of  parole  supervision  in  controlling  recidivism.  We  refer, 
for  example,  to  an  interesting  article  recently  published  by  James 
Kobison  and  Gerald  Smith,  entitled  "The  Effectiveness  of  Correctional 
Programs,"  which  we  would  like  to  introduce  in  the  record  for  the 
information  of  the  subcommittee. 

Mr.  Kastenmeier.  Without  objection,  that  will  be  received.  [See 
Appendix  27.] 

Mr.  GooDELL.  The  authors  report  that  California  parolees  in  a 
program  of  intensive  parole  supervision  show  no  lower  recidivism  rates 
than  a  matched  sample  of  parolees  undergoing  conventional  parole 
supervision.  And  furthermore,  the  parolees  showed  no  lower  rate  of 
further  offenses  than  a  matched  samp'Ie  of  prisoners  released  out- 
right from  prison  without  supervision. 

Parole  has  also  meant  the  creation  of  a  system^  of  discretionary 
drumhead  justice  for  those  under  supervised  release.  While  the  rest 
of  us  can  be  subjected  to  the  State's  sanctions  only  if  we  violate  the 
criminal  law  and  only  after  a  fair  trial,  parolees  face  instant  discipline 
without  trial  at  the  hands  of  parole  boards  and  parole  agents  if  they 
are  believed  to  have  violated  the  law,  to  have  committed  technical 
infractions  of  parole,  or  to  have  led  a  lifestyle  or  been  seen  with  asso- 
ciates displeasing  to  the  authorities.  One  of  the  prisoners  who  died  at 
Attica  was  a  paroled  check  forger  who  was  returned  to  prison  for 
driving  AvJthout  a  license. 

With  these  more  basic  reservations  about  parole  in  mind,  let  us 
sketch  what  we  think  w^ould  probably  be  needed  to  effect  significant 
reforms  in  the  Federal  parole  system. 

To  improve  the  institution  of  parole,  it  is  essential  to  reduce  the 
Parole  Board's  caseload  to  manageable  proportions.  As  we  pointed  out 
earlier,  no  legislative  reforms — however  ingeniously  drafted — can  suc- 
ceed as  long  as  the  Board  is  bogged  down  in  its  monumental  present 
caseload. 

To  accomplish  this,  I  do  not  suggest  more  members  of  the  Board 
and  more  money,  which  is  the  old  classic  remedy  that  wastes  money 
and  doesn't  get  anj-thing  accomplished.  We  suggest  a  major  sJiift  in 
the  burden  of  going  forward  in  parole  cases.  Ordinarily.  prisonei'S 
should  automaticaliy  be  entitled  to  release  after  a  specified  fraction  of 
their  sentence,  say,  one-third,  has  expired,  and  should  be  released 
without  having  to  go  before  the  Board. 

The  Board's  function  should  be  limited  to  hearing  the  "hard"  cases. 
For  certain  categories  of  cases,  the  Bureau  of  Prisons  (or  son.ie  other 
agency  of  the  Justice  Department)  would  be  entitled  to  petition  tlie 
Board  for  a  hearing  to  deny  parole.  Parole  should  be  denied  only  if 
the  Board,  after  hearing  the  Bureau's  evidence  and  the  prisoner-s 
rebuttal  evidence,  determined  that  the  prisoner's  case  came  within  one 
of  the  statutory  categories  for  which  release  could  be  denied.  If  tli© 
Bureau  did  not  petition  the  Board,  or  did  not  establish  its  case,  then 
the  prisoner  would  be  entitled  to  parole. 

Under  such  a  system,  the  Parole  Board's  caseload  could  be  substan- 
tially cut  back.  Then,  we  could  realistically  begin  to  provide  prisoners 
with  effective  due  process  guarantees— such  as  a  right  of  cross-exam- 
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ination,  a  right  to  compel  attendance  of  witnesses,  and  a  stringent  re- 
quirement that  the  Board  provide  a  full  statement  of  reasons  for  its 
decisions. 

And  may  I  say  with  reference  to  this  question  of  whether  or  not 
there  ought  to  be  lawyers  there,  I  don't  think  it  is  necessarily  essential 
that  there  be  lawyers  representing  the  individual,  if  he  would  prefer 
having  a  nonlawyer  represent  him.  But  the  great  fear  that  I  have  is 
that  you  are  going  right  back  to  this  old  notion  that  the  State  is  the 
parent.  The  State  is  giving  the  prisoner  some  kind  of  a  great  privi- 
lege ;  and  it  will  decide  what  is  best  for  you,  when  it  does  not  have  the 
capability  of  deciding  that. 

I  think  it  is  essential  that  there  be  built  into  the  system  a  procedui-e 
which  guarantees  the  rights  of  the  individual,  not  that  somebody  sits 
there  with  all  the  power  in  his  hands,  determining  who  will  come  and 
what  will  be  done. 

To  implement  such  a  reform,  a  reasonably  clear,  objective  statutory- 
standard  for  denial  of  parole  would  have  to  be  established. 

We  have  already  explained  our  reservations  concerning  the  bill's 
present  subjective  standard  of  prediction.  Nor  do  we  think  that  a  pre- 
dictive standard — one  that  denies  parole  if  the  prisoner  is  deemed  likely 
to  commit  further  crimes — can  be  rescued  by  requiring  corroboration  of 
"objective"  evidence,  such  as  statistical  prediction  tables. 

We  simply  do  not  know  enough  about  forecasting  human  conduct 
to  justify  depriving  people  of  their  liberty  on  the  basis  of  predictions. 
Even  statistical  forecasts  of  dangerousness  are  systematically  prone 
to  error— and  most  disturbingly,  to  the  error  of  overprediction.  To 
spot  the  individuals  who  are  dangerous,  prediction  tables  tend  to  mis- 
identify  a  considerable  number  of  harmless  individuals  as  dangerous. 

Professor  Dershowitz  has  pointed  out,  moreover,  that  a  predictive 
standard  conceals  its  own  errors.  The  prisoner  who  is  wrongly  identi- 
fied as  dangerous  is  denied  parole,  and  thus  has  little  or  no  oppor- 
tunity to  demonstrate  that  he  would  not  have  committed  a  crime  had 
he  been  released. 

Prediction  of  dangerousness  actually  is  a  much  more  complex  sub- 
ject than  this  cursory  analysis  suggests.  We  have  spent  days  on  this 
in  our  Committee.  For  the' information  of  the  members,  we  ask  to  be 
inserted  in  the  record  a  staff  paper  examining  this  subject  in  con- 
siderable detail,  prepared  for  our  Committee  by  Mr.  von  Hirsch,  w^hich 
is  about  to  appear  in  the  Spring  issue  of  the  Buffalo  Law  Keview. 

Mr.  Kastenmeier.  Without  objection,  the  article  will  be  inserted  in 
the  record.  [See  Appendix  28.] 

Mr.  GooDELL.  We  would  be  inclined  to  believe  that  the  discretionary 
parole  system  should  be  replaced  by  a  system  where  all  prisoners  are 
entitled  to  mandatory  parole  release  after,  say,  one-third  of  their  sen- 
tence has  been  served.  Release  could  be  postponed  only  if  the  prisoner 
is  shown  to  have  committed  an  offense  or  a  substantiaJ  rale  infraction 
while  in  prison. 

The  Parole  Board  should  take  over  from  prison  disciplinar\^  boards 
the  function  of  deciding  whether  a  prison  offense  or  infraction  has  oc- 
curred that  warrants  deprivation  of  mandatory  release  time. 

^Yi\\\e  this  would  constitute  a  major  change  in  the  function  of  the 
Parole  Board,  our  analysis  tentatively  suggests  it  might  have  a  number 
of  advantages. 
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First,  it  would  reduce  the  average  length  of  time  served  in  prison. 
American  justice  is  notorious  throughout  the  world  for  the  excessive 
sentences  it  metes  out.  There  is  accumulating  evidence  that  sentences 
and  actual  time  served  could  be  substantially  reduced  below  present 
levels  without  measurable  loss  in  general  deterrent  effect.  And  some 
observers  believe  that  long  tenms  of  imprisonment  may  lead  to  deterio- 
ration oUthe  offender,  and,  perhaps,  a  higher  propensity  to  commit 
offenses. 

Second,  it  would  enable  judges,  when  they  pass  sentence,  to  predict 
with  greater  certainty  when  the  offender  is  likely  to  be  released.  Too 
often  now,  judges  impose  long  sentences  in  expectation  of  early  parole 
release.  Aid  then  the  Parole  Board  denies  parole  anyway. 

Third,  it  would  guarantee  that  an  independent  tribunal — namely, 
the  Parole  Board — would  decide  questions  of  loss  of  mandatory  re- 
lease time,  instead  of  having  that  decided  by  the  prison  authorities 
whose  abuses  of  this  power  are  well  known.  With  proper  procedural 
safeguards,  this  is  a  function  the  Parole  Board  might  be  able  to  handle. 
Xt  least,  the  standard  the  Board  would  be  applying — namely,  whether 
the  prisoner  committed  a  violation  in  prison — would  be  reasonably  con- 
crete. If  a  fairly  tough  standard  of  proof  of  violation  is  imposed  and 
if  the  burden  of  going  forward  is  placed  upon  the  prison  authorities, 
the  Board's  caseload  could  be  kept  within  reasonable  proportions. 

And  if  this  kind  of  an  approach  is  taken,  I  would  urge  the  commit- 
tee to  make  it  clear  in  the  legislative  history  and,  perhaps,  the  'pur- 
pose and  function'  section  of  the  bill  that  you  intend  that  you  are 
going  to  cut  the  Parole  Board's  caseload  by  these  measures,  perhaps 
down  to  20  percent  of  what  it  is  today ;  that  you  expect  that  it  will  be 
routine  granting  of  parole  in  a  majority  of  the  cases,  an  overwhelm- 
ing majority. 

Mr.  Chaimian,  we  recognize  that  you  need  votes  to  pass  such  legis- 
lation and  that  some  of  the  suggestions  that  I  have  made  may  be  down 
the  road  a  ways.  The  changes  we  have  just  spoken  about  are  quite  far 
reaching.  They  would  involve  basic  changes  in  the  function  of  parole. 
And  they  might  require  extensive  further  hearings. 

We  also  recognize  that  there  may  be  limits  upon  what  can  realisti- 
cally be  accomplished  in  this  session  of  Congress.  I  have  served  in 
Congress  for  12  years.  I  fully  understand  that  the  bill  that  is  reported 
by  this  subcommittee  must,  to  have  any  impact,  be  one  that  is  poten- 
tially acceptable  to  the  Congress. 

But  if  you  stop  short  of  that,  then  we  strongly  urge  the  subcom- 
mittee not  to  report  this  parole  bill. 

If,  in  the  judgment  of  this  subcommittee,  it  is  premature  to  under- 
take a  structural  change  in  the  Federal  parole  system  in  this  session, 
we  understand  and  respect  that  judgment.  But  if  that  is  the  case,  then 
we  strongly  urge  the  subcommittee  not  to  report  this  parole  bill. 

The  parole  system  is  just  beginning  to  come  under  critical  scrutiny. 
The  courts  are  starting  to  challenge  the  arbitrary  practices  of  the 
Parole  Board.  Under  the  leadership  of  this  subcommittee.  Congress  is 
taking  a  new  look  at  the  Federal  parole  laws.  Concerned  professional 
groups,  such  as  our  own,  are  beginning  to  question  the  entire  structure 
and  purpose  of  parole.  This  process  of  inquiry,  Mr.  Chairman,  must 
go  on.  It  should  not  be  impeded  by  the  adoption  of  a  seemingly  com- 
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prehensive  reform  bill  that  does  not  effectively  reach  the  abuses  of  the 
system. 

We  have  had  occasion  to  look  at  the  sad  history  of  prison  reform  in 
this  country.  For  a  century  and  a  half,  the  pattern  has  tended  to  be 
the  same.  Abuses  are  uncovered,  usually  following  some  major  prison 
uprising.  There  is  public  clamor  for  change.  Supposed  reforms  are 
adopted  which  neither  question  the  basic  assumptions  of  the  system 
nor  change  its  structure.  Usually,  they  spend  more  money,  without 
achieving  more  results.  Such  reforms  do  not  materially  help  the  pris- 
oners. Worse,  they  reinforce  the  system  by  creating  an  illusion  of 
change,  by  causing  the  courts,  the  legislatures,  and  concerned  citizens 
to  turn  to  other  matters,  content  that  the  problem  has  been  solved. 
Three  decades  later,  perhaps,  there  are  new  prison  uprisings  and  the 
cycle  repeats  itself. 

If  the  subcommittee  passes  this  bill  in  its  present  form,  the  same 
thing  could  too  easily  occur.  Judges  who  are  now  casting  a  critical  eye 
on  the  procedures  of  the  Parole  Board  will  feel  foreclosed  from  con- 
tinuing to  do  so,  since  Congress  lias  purportedly  reformed  these  proce- 
dures. The  Congress,  having  passed  a  comprehensive  parole  bill,  will 
not  be  disposed  to  reconsider  the  issue  for  several  years  to  come.  In- 
terested citizen  groups,  not  familiar  with  the  details  of  this  legisla- 
tion, will  imagine  that  parolees  will  have  been  given  substantial  due 
process,  and  turn  their  energies  to  other  causes. 

And  for  reasons  already  explained,  the  Parole  Board  will  lumber 
on,  its  caseload  as  large  as  ever — perhaps  still  larger,  if  you  im_pose 
new  burdens  upon  them — its  discretion  virtually  as  great  as  ever,  its 
abuses  substantially  unchecked. 

Mr.  Chairman,  if  the  subcommittee  does  not  feel  it  can  make  struc- 
tural changes  in  the  parole  system  in  this  session  of  Congress,  it  has 
a  better  alternative  to  passing  this  bill.  That  alternative  is  to  refrain 
from  enacting  an  omnibus  parole  bill,  and  instead  to  enact  a  limited 
number  of  specific  reforms. 

Although  we  have  expressed  reservations  about  this  bill,  it  does 
contain  several  specific  provisions  that  are  genuinely  helpful.  These 
should  be  separately  enacted,  with  certain  suggested  changes  we  shall 
mention.  We  refer  particularly  to  the  following  provisions. 

JUDICIAL   REVIEW 

As  any  other  administrative  agency,  the  Parole  Board  should  be 
subject  to  judicial  review.  The  Board  has  claimed  that  it  is  virtually 
exempt  from  review  and  a  line  of  cases  has  supported  this  position.  _ 

Section  4221  of  the  bill  contains  such  a  guarantee.  We  suggest  it 
might  be  strengthened  by  statutory  language  or  legislative  history 
explicitly  rejecting  the  judicial  theories,  such  as  the  "grace"  doctrine, 
that  have  impeded  judicial  scrutiny. 

PAROLE   REVOCATIOX 

It  is  essential  to  limit  the  discretion  of  the  Board  to  reimprison 
parolees  for  technical  parole  violations.  We  cannot  see  the  justifica- 
tion for  reimprisoning  an  offender  for  an  act  which  is  not  a  crime. 
Too  often,  reimprisonment  for  technical  violations  is  an  end  run 
around  the  criminal  process — locking  a  man  up  for  a  crime  the  Board 
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thinks  he  has  committed,  without  giving  him  a  fair  trial  for  that 
offense. 

The  bill  provides  a  good  solution  to  this  problem,  in  our  opinion. 
It  bars  a  parolee's  reimprisonment,  except  upon  conviction  for  another 
crime  and  limits  the  sanctions  for  technical  parole  violations  to  less 
drastic  penalties. 

It  is  likewise  essential  to  guarantee  parolees  a  fair  hearing  in  parole 
revocation  proceedings.  Tlie  bill  does  provide  the  parolee  and  his 
counsel  with  the  opportunity  to  compel  the  appearance  of  witnesses 
and  to  confront  and  cross-examine  witnesses — without  which,  as  we 
have  earlier  explained,  he  cannot  effectively  challenge  his  accusers. 

We  also  recommend  a  guarantee  of  fourth  and  fifth  amendment 
rights  in  revocation  proceedings.  Relying  upon  theories  of  waiver 
or  custody,  a  line  of  cases  has  permitted  the  fruits  of  unconstitutional 
searches  to  be  used  for  the  purpose  of  revoking  parole.  These  cases 
should  be  legislatively  overruled. 

SPECIFIC   REASONS   FOR   DECISIONS 

Several  witnesses  before  this  subcommittee  have  already  urged  that 
the  Board  be  required  to  give  specific  reasons  for  its  decisions.  Al- 
though we  are  not  optimisitc  concerning  Board  compliance  as  long 
as  it  has  its  present  caseload,  we  concur  with  this  recommendation. 
Such  a  requirement  should  be  much  more  stringently  worded  than 
the  bill's  present  language.  The  Board  should  be  required  not  merely 
to  allude  generally  to  the  factors  influencing  its  decisions,  but  explain 
in  detail  the  particular  facts  and  the  reasons  upon  which  it  is  relying 
in  its  decisions. 

It  seems  to  us,  IVIr.  Chairman,  that  by  enacting  these  specific  pro- 
visions, the  Congress  would  be  making  a  substantial  start  in  the  proc- 
ess of  reforming  the  Parole  Board.  More  important  still,  it  would  not 
be  foreclosing  efforts  at  more  fundamental  change  by  the  coui-ts,  by 
Congress,  and  by  prisoners'  rights  and  public  interest  groups. 

Instead  of  passing  so-called  omnibus  legislation  that  creates  a  mis- 
leading impression  of  reform  and  thus  discourages  a  more  basic  re- 
structuring of  the  system,  Congress  would — honestly  and  clearly — 
be  making  a  strong  start,  helping  to  initiate  the  process  of  change. 

Thank  you,  Mr.  Chairman. 

Mr.  I^STENMEiER.  Thank  you,  Mr.  Goodell.  I  will  be  very  brief, 
because  I  want  to  yield  to  my  colleagues.  They  have  been  very  patient 
this  morning. 

You  make  no  comment  about  H.E.  13293.  Have  you  seen  that  piece 
of  legislation  ?  Have  you  reviewed  it  ? 

Mr.  GooDE]!..  I  would  also  oppose  that.  I  think  the  one  thing  that  is 
accomplishea  by  that  bill  is  that  you  would  presumably  reduce  the 
caseloads.  You  would  be  able  to  give  much  more  time  to  the  individ- 
uals. In  that  sense,  it  would  be  a  step  forward.  What  I  object  to  in  it 
is  that  you  are  in  effect  taking  a  system  that  I  don't  believe  will  work, 
even  if  you  took  3  hours  of  Parole  Board  time  with  each  individual. 
You  are  proliferating  a  bureaucratic  structure,  a  rather  sizable  bureau- 
cratic structure  around  the  country.  And  you  are  in  effect  setting  up 
a  parallel  parole  system  to  the  whole  court  system.  And  I  think  that 
would  be  very  wasteful.  It  would  be  a  slight  improvement  in  terms 
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of  the  time  that  would  be  given  to  the  individuals.  I  don't  think  it 
would  be  worth,  in  other  words,  the  expenditure,  the  money,  that 
would  be  involved. 

Mr.  Kastenmeier.  Well,  perhaps 

Mr.  GooDELL.  Mr.  von  Hirsch  may  have  a  comment.  Excuse  me.  I 
don't  want  to  dominate  this. 

Mr.  Kastenmeier.  Two  members  of  the  Committee  for  the  Study 
of  Incarceration,  Prof.  Herman  Schwartz  and  Dr.  Gaylin,  have  ap- 
peared before  this  subcommittee.  My  recollection  is  that  while  they 
both  made  a  number  of  suggestions,  in  the  final  analysis  they  both 
came  out  in  favor  of  the  bill.  There  is  some  disparity  between  their 
views  and  your  own  point  of  view — and,  obviously,  that  of  Mr.  von 
Hirsch. 

Mr.  GooDELL.  Let  me  emphasize,  Mr.  Chairman,  that  Mr.  von  Hirsch 
and  I  are  here  expressing  our  own  views,  not  the  views  of  the  Commit- 
tee. The  Committee  has  not  reached  a  point  of  decision.  They  are  not 
expressing  the  views  of  the  Committee  either.  We  have  not  been 
through  a  process  of  extensive  discussion  on  this  bill,  in  the  committee. 
I  would  say  that  my  inclination  is  that  if  they  thought  it  were  possible 
to  do  what  I  recommended,  they  would  be  in  favor  of  it.  But  you  would 
have  to  ask  them. 

Mr.  Kastenmeier.  I  would  like  to  at  this  point  yield  to  my  colleague 
from  Illinois,  Mr.  Mikva. 

Mr.  MiKVA.  Thank  you.  Senator,  for  the  provocative  statement.  I 
think  you  point  out  our  problems.  I  am  not  sure  that  your  alternatives 
are,  one,  going  to  be  any  easier  to  pass,  and  two,  more  useful. 

Specifically,  what  would  judicial  review  accomplish  in  the  present 
milieu  ?  What  would  we  do  ?  Do  you  think  that  the  courts  will  seriously 
change  any  of  the  Parole  Board  procedures  unless  we  write  a  new,  sub- 
stantive law? 

Mr.  GooDELL.  I  think  you  should  set  some  additional  standards,  as  I 
have  indicated.  There  are  specific  things  that  might  be  passed.  I  think 
the  courts  will  not  correct  the  abuses  in  any  substantial  way.  But  I 
think  it  will  be  a  review  procedure  that  perhaps  can  hit  the  most 
extreme  cases  of  injustice.  And,  in  fact,  if  they  do  have  a  review 
procedure,  it  could  be  helpful. 

For  instance,  we  have  seen  in  New  York  State — and  this  is  where 
there  is  a  requirement  that  the  judges  have  to  state  their  reasons  for 
their  sentencing,  which  gives  a  review  capability  to  the  appellate 
courts  on  the  basis  of  a  record.  It  has  been  very  helpful.  It  actually  has 
had  quite  an  impact  on  the  judges. 

Mr.  MiKVA.  Don't  misunderstand.  I  am  for  judicial  review,  ob- 
viously. I  think  it  has  been  monstrous  that  the  Parole  Board  has  been 
able  to  ignore  review. 

I  think  that  we  have  to  get  at  some  of  the  other  problems  you 
pointed  out.  I  have  some  of  the  same  misgivings  about  the  provisions 
of  this  bill  that  you  have  expressed.  I  am  just  not  sure  that  your 
approach  would  come  out  better. 

Let  me  be  specific  again.  You  are  as  aware  of  the  political  winds  as 
anybody  in  this  country.  I  think  that  if  you  try  to  create  a  certainty 
about  parolability,  such  as  at  one-third  of  the  sentence,  you  will  in- 
crease the  average  length  of  time  that  a  man  spends  in  jail,  not  lessen 
it. 
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There  is  a  judge  down  in  Dallas,  Tex.,  giving  out  1,400-year  sen- 
tences for  armed  robbery.  One-third  of  that  sentence  would  be  pretty 
substantial. 

Mr.  GooDELL.  Well,  w^hat  you  are  saying,  Congressman,  is  that  the 
judges,  if  they  know  that  an  individual  is  going  to  get  out  in  one- 
third  of  the  sentence,  will  increase  the  sentence  they  give.  I  think 
that  is  preferable  to  a  system  where  nobody  knows,  or  to  a.  system 
where  the  judge  may  assume  that  the  prisoner  is  going  to  get  out  early, 
and  he  doesn't  for  irrelevant  reasons. 

And  I  think  the  length  of  the  sentences  should  be  subject  perhaps 
to  other  restraints,  first  of  all,  appellate  restraints  in  the  court.  I  think 
probably  the  new  process  of  setting  uniform  sentences  through  the 
court  system  could  be  utilized  here. 

Mr.  von  Hirsch,  do  you  want  to  make  a  comment  ? 

Mr.  VON  HiRSCH.  i  think  you  are  right,  of  course,  that  there  is  a 
problem  about  judges  setting  long  sentences.  But  I  don't  think  that  the 
Parole  Board  really  provides  a  very  effective  check  on  that  right  now, 

I  think  one  of  the  difficulties  of  having  wide  discretion  both  in 
judicial  sentences  and  in  the  Parole  Board  is  that  nobody  is  respon- 
sible. Nobody  is  faced  with  tiie  real  problem  of  the  implications  of 
what  they  do.  If  you  have  a  more  automatic  system  of  release,  that 
would  at  least  be  able  to  enable  us  to  begin  to  focus  on  the  length  of 
sentences  and  on  judicial  discretion.  Now,  nobody  is  responsible. 

Mr.  MiKVA.  Well,  maybe  that  would  solve  the  problem.  I  didnt  mean 
to  lay  the  whole  burden  on  the  courts.  Some  of  the  worst  offenders 
are  the  Congress  and  the  State  legislatures.  They  continue  to  think 
that  the  solution  to  the  crime  problem  is  to  impose  longer  sentences. 
Just  looking  over  the  action  that  this  Congress  has  taken  since  I  have 
been  here — in  the  two  terms  I  have  been  here — I  note  that  we  have  in- 
creased jail  sentences  for  some  of  the  crimes  that  have  come  down  the 
pike. 

j\Ir.  GooDELL.  ]May  I  say  in  that  connection,  from  our  deliberations 
thus  far,  we  have  virtually  no  evidence  that  increasing  sentences  be- 
yond a  certain  point  is  a  deterrent  to  further  commission  of  crime.  Far 
more  deterrent  is  the  likelihood  of  apprehension.  If  you  could  in- 
crease the  likelihood  of  apprehension  from  1  percent  to  5  percent  and 
keep  your  sentence  at  2  years  instead  of  raising  it  to  20  j^ears,  you 
would  probably  have  a  much  greater  deterrent  effect. 

]Mr.  iSIiKVA.  I  think  that  every  witness  who  has  come  here  has  sug- 
gested that  almost  without  exception — that  nothing  good  happens  to 
a  person  after  a  couple  of  years  in  prison.  From  there  on  in,  it  is  down- 
hill. 

I  am  for  some  kind  of  an  automatic,  certain  parole  system.  But  I 
would  like  to  see  it  at  the  minimum  end  of  the  sentence,  rather  than  at 
a  third  or  something  like  that,  which  is  going  to  be  monstrous  in  terms 
of  making  the  present  problem  probably  worse. 

Let  me  just  say  again  that  you  have  provoked  us.  And  I  think  that 
is  the  purpose  of  your  testimony.  I,  for  one,  am  glad  you  gave  it. 
And  I  hope  we  can  find  a  solution. 

Mr.  GooDELL.  Thank  you,  Mr.  Mikva.  I  want  to  say  just  in  sum- 
mary that  you  used  the  word  "provoked."  I  certainly  intended  to 
provoke.  But  I  believe  very  strongly  in  the  recommendations  that 
I  made  here.  I  find  myself  almost  incredulous  to  see  ourselves  go 
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through   this   process   over   and   over   again   as   legislators  and  as 
citizens. 

You  set  up  a  system — whether  you  are  talking  about  welfare  or  a 
parole  system  or  whatever  else — that  clearly  isn't  working.  You  know 
that,  without  any  of  these  individuals  out  there  spending  any  of  that 
time  and  just  doing  it  in  random  fashion,  you  would  get  a  better  pre- 
dictive system  than  they  have  now.  You  know  that  you  are  going  to 
go  right  on  having  5,  10  or  15  minutes  of  a  board's  time  or  an  exam- 
iner's time,  and  perhaps,  an  hour  in  some  cases,  spent  trying  to 
evaluate  this  situation. 

And  yet  we  go  right  on  adopting  other  supposed  procedural  safe- 
guards, making  it  more  expensive  and  spending  more  money.  I  don't 
wonder  that  we  find  the  taxpayers  in  revolt.  It  is  a  process  that  is 
happening  in  a  number  of  areas  of  Government. 

Mr.  MiKVA.  Well,  the  place  where  I  would  again  take  issue  is 
with  your  basic  premise,  and  not  with  any  of  the  things  you  say 
before  that.  The  premise  is  that  we  are  unaware  of  the  problem. 
I  think  we  are  very  much  aware  of  it.  I  think  that  these  henr'ngs 
have  caused  us  to  focus  some  attention.  I  know  some  of  the  things 
I  want  to  change  in  this  bill  when  we  get  to  mark-up. 

And  I  am  aware  that  the  so-called  standard  of  predictability  gets 
more  and  more  ephemeral  the  m.ore  and  more  you  look  at  it.  I  don't 
think  it  gets  any  less  ephemeral  by  putting  judicial  review  on  top 
of  it. 

Mr.  GooDELL.  May  I  just  emphasize  that  my  testimony  was  directed 
at  the  bill  as  it  is  written.  I  certainly  am  aware  of  the  very  high 
standards  of  quality  of  this  subcommittee.  I  wanted  to  put  it  right 
on  the  line  from  my  viewpoint. 
Mr.  MiKVA.  I  am  glad  you  did. 

Mr.  VON"  HiRSCH.  May  I  add  just  one  thing  on  the  judicial  review 
point?  I  think  that  the  "judicial  review  that  we  are  suggesting  in  here 
doesn't  solve  the  basic  problem.  It  just  helps  in  extreme  cases.  I 
think  the  only  advantage  of  taking  these  few  items  we  mention  and 
passing  them  separately  is  that  this  does  a  little  bit  without  pur- 
porting to  do  more.  After  that,  we  have  to  continue  the  process. 
And  I  think  one  of  the  very  serious  problems  we  have  now  in  this 
bill  is  it  seems  to  say  "this  will  take  care  of  parole,  and  then  we 
can  look  into  something  else."  That  is  very  much  the  reservation 
that  we  have  about  the  bill. 

Mr.  JMiKVA.  Maybe  given  the  bad  repute  that  the  word  "bus"  has, 
we  will  just  drop  the  word  "omnibus". 

Mr.  ivASTENMEiER.  The  gentlem.an  from  Illinois,  Mr.  Railsback. 
Mr.  Railsback.  I  want  to  congratulate  my  friend  and  colleague 
for  his  interest  in  parole.  I  must  say  that  I  share  Congressman  Mik- 
va's  concern  about  the  suggestion  that  there  be  a  mandatory  release 
after  serving  one-third  of  the  sentence,  because  I  am  afraid  that  this 
would  be  a  signal  to  everybody  concerned,  including  the  judges,  to 
simply  triple  the  sentence  that  they  otherwise  would  have  given.  In 
other  words,  what  you  are  doing  is  insuring  longer  sentences.  And 

that  troubles  me.  My  feeling  is 

Mr.  GooDELL.  May  I  interrupt  for  a  moment  there?  Don't  think 
that  we  solved  that  problem  with  the  Parole  Board  as  they  are  now. 
Mr.  Railsback.  No. 
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Mr.  GooDELL.  I  think  the  best  way  to  deal  with  that  is  an  adequate 
system  of  a  sentence  review  process. 

Mr.  Railsback.  That  is  what  I  was  about  to  say.  There  is  a  need  for 
uniformity  in  sentencing.  This  is  something  that  is  presently  under- 
going consideration  by  the  Justice  Department  and  others. 

I  agree,  I  think,  with  your  general  opinion,  that  maybe  one  of  the 
best  things  we  could  do  would  be  to  somehow  empty  out  the  jails.  In 
other  words,  these  would  be  people  that  can  make  it  and  would  not  be 
recividists.  In  other  words,  there  are  many,  many  people  who  we  know, 
with  the  proper  help  aren't  going  to  be  a  problem  to  society  if  we  can 
provide  them  with  some  meaningful  help. 

You  seem  to  suggest  in  your  statement  that  parole  supervision 
doesn't  necessarily  help  cut  down  on  the  rates  of  recidivism.  I  am  not 
certain  that  isn't  exactly  the  same  information  we  got  from  the  Cali- 
fornia people  when  we  were  in  California  studying  their  system. 

But  what  can  we  do  in  the  case  where  we  have  illiterates,  people 
who  don't  have  any  job  opportunities,  and  employers  who  are  either 
apathetic  or  don't  want  to  hire  ex-cons  ?  What  do  you  suggest  be  done 
to  improve  the  system  in  this  respect?  You  want  to  do  away  with 
parole.  But  what  can  be  done  to  help  cut  down  the  rate  of  recidivism, 
which  I  think  is  one  of  our  major  concerns  and  one  of  our  major 
problems  ?  How  do  we  cut  the  rate  of  recidivism  ? 

Mr.  GooDELL.  It  is  a  Very  complicated  question.  Let  me  say  at  the 
outset  that  I  don't  have,  certainly,  very  many  of  the  answers  on  that. 
I  thinlv  we  have  to  probe  ways,  try  different  things.  I  thmk  tliat  there 
are  clear  beginnings  that  w^e  should  take,  recognizing  what  hasn't 
worked,  isn't  working,  and  we  are  wasting  our  money  on. 

And  one  of  the  first  things  is  parole.  We  would  do  better  spending 
the  money  on  parole  officers  now  used  for  surveillance,  and  instead 
creating  a  beefed-up  supportive  service  that  would  help  the  unedu- 
cated, the  unqualified,  untrained  for  jobs,  unskilled  to  get  jobs,  to 
otherwise  be  adjusted — and  this  service  should  be  available  on  a  vol- 
untary basis. 

As  long  as  parole  officers  have  to  be  going  around  checking  to  see  • 
who  parolees  are  associating  with,  the  system  has  built-in  biases.  Well, 
80  or  90  percent  of  the  people  in  prison  probably  came  from  a  bad 
neighborhood  that  a  middle-class  parole  officer  is  going  to  think  is  not 
very  good  for  them. 

But  what  are  you  mandating  that  he  go  back  to,  the  suburbs?  He 
is  not  going  to  make  it.  Pie  has  to  go  back  into  something  comparable 
to  the  milieu  he  knows  and  is  familiar  with. 

There  are  a  variety  of  things  our  Committee  is  considering  in  this. 
I  think  another  thing  we  know  doesn't  work  in  terms  of  cutting  down 
on  recidivism  is  long  sentences.  W^e  know  long  prison  terms  do  not 
work.  I  am  certainly  not  advocating  that  we  give  up  the  prisons  alto- 
gether. I  don't  think  that  that  is  feasible.  I  am  not  advocating  that 
we  empty  out  the  prisons. 

But  I  think  we  should  recognize  that  w^e  will  only  feel  it  is  necessary 
to  incarcerate  either  to  punish  somebody  or  for  a  general  deterrent 
of  society — to  see  that  that  kind  of  conduct  does  not  take  place  again. 
Sentencing  a  prisoner  to  15  or  20  or  30  years  is  not  going  to  "reha- 
bilitate" him.  Basically,  with  what  we  laiow,  the  longer  a  person  is 
in  prison,  the  more  likely  he  is  to  recidivate.  And  if  he  doesn't  go 
to  prison  at  all,  he  is  even  less  likely  to  recidivate. 
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Mr.  Railsback.  I  disagree  with  some  aspects  of  the  chairman's  bill. 
As  you  know,  I  am  not  a  cosponsor  of  that  bill. 

Before  we  abolish  something,  however,  we  must  have  something 
to  substitute  for  it.  That  is  one  problem  that  I  think  you  ought  to 
address  yourselves  to.  We  have  the  appalling  rates  of  recidivism. 
Some  of  us  feel  that  these  repetitive  offenders  are  committing  other 
crimes  because  in  many  cases  they  have  gone  into  a  criminal  justice 
system  that  has  made  them  more  apt  to  commit  a  criminal  offense 
than  less  apt  to.  In  other  words,  instead  of  being  rehabilitated,  just 
the  opposite  has  occurred. 

Mr.  GooDELL.  I  agree  completely. 

Mr.  Railsback.  But  we  know  at  the  same  time,  our  society  at  this 
particular  point  in  time  feels  that  somebody  who  commits  an  offense 
must  be  punished.  And  society,  as  you  know,  wants  them  t<)  be. 

Some  of  the  prison  authorities  have  been  very  well  intentioned.  I 
really  believe  that.  I  think  they  are  as  progressive— in  fact,  they  may 
be  more  progressive  than  either  of  us.  They  have  not  been  given  the 
equipment  because  of  reluctant  legislatures.  And  the  legislatures  have 
not  been  interested  because  of  the  reluctant  or  the  apathetic  public. 

And  my  feeling  about  the  chairman's  bill  is  that  we  aren't  going  to 
be  able  to  do  anything  overnight.  As  you  have  recognized,  we  are  not 
going  to  abolish  prisons.  We  are  not  going  to  abolish  parole.  But  the 
least  that  we  could  do,  while  we  are  trying  to  work  out  these  alterna- 
tives, is  to  pass  something  that  guarantees  some  prisoners  some  rights, 
that  at  least  addresses  itself  to  an  immediate  situation  that  is  crying 
out  for  attention  and  which  is  really  receiving  very  little  attention. 

From  a  legislative  standpoint,  I  believe  that  we  would  be  more  able 
to  pass  an  omnibus  bill,  rather  than  a  series  of  individual  bills.  I  think 
that  the  chairman's  bill  probably  can  be  improved.  We  have  a  series  of 
amendments  that  we  think  improves  it. 

You  see,  the  point  I  am  making  is  that  we  are  going  to  do  something 
in  the  meantime.  You  seem  to  be  relying  on  the  courts  to  do  something. 
I  don't  believe  that  the  courts  are  going  to  create  any  substantial 
reforms.  It  is  true,  they  have  reformed  some  procedures.  But  I  dgn't 
look  for  any  great  innovations  being  handed  down  by  the  judges. 

Mr.  GooDELL.  Let  me  distinguish  the  legislative  situation  from  what 
I  think  should  be  done,  which  all  of  us  have  to  do.  I  agree  with  you 
that  legislatively,  you  are  not  going  to  get  a  bill  passed  abolishing  the 
parole  system  unless  you  have  some  substitute  for  it. 

I  would  take  the  view,  however,  that  were  that  possible,  you  would 
be  better  off.  You  would  save  the  taxpayer  an  awful  lot  of  money  that 
they  are  wasting  now  on  a  parole  system  that  doesn't  work. 

Obviously,  you  wouldn't  solve  all  the  problems  this  year.  You  want 
to  come  forward  with  other  ways  to  try  to  improve  the  situation.  But 
it  would  be  better.  That  is  how  bad  the  parole  system  is.  We  would  be 
better  off  just  fibolishing  it,  even  though  you  can't  do  it  legislatively. 

I  guess  Mr.  von  Hirsch  wants  to  comment. 

Mr.  VON  Hirsch.  I  have  just  a  few  comments.  First  of  all,  I  think 
you  are  entirely  right,  that  to  hope  that  the  courts  will  do  something 
the  legislature  won't  do  is  illusory,  I  think  if  you  are  relying  on  the 
courts,  all  you  can  rely  on  them  to  do  in  the  next  few  years  is  to 
fashion  a  few  interim  remedies  while  the  legislature  creates  a  workable 
alternative. 
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"What  we  are  suggesting  here  is  that  this  particular  type  of  bill  is  not 
a  workable  alternative.  I  think,  ultimately,  the  legislature  has  to  make 
a  decision.  But  when  it  does,  it  will  have  to  really  come  to  grips  with 
some  of  these  points  that  we  are  raising. 

The  other  point  that  you  mentioned  was  the  business  about  rehabil- 
itation. First  of  all,  the  studies  that  we  looked  at — in  California,  for 
instance — suggest  that  even  the  most  sophisticated  techniques  that 
we  know  of  to  rehabilitate  prisoners  don't  work  very  well,  if  you  really 
run  statistical  checks  on  them. 

For  instance,  California  has  a  lot  of  very  elaborate  rehabilitative 
programs.  And  if  you  compare  the  outcome  of  the  people  who  midergo 
those  with  people  who  go  to  regular  prison,  we  find  no  statistically 
significant  differences  in  outcome. 

There  is  one  thing,  if  you  are  talking  about  what  good  parole  can 
do,  which  I  think  could  involve  very  substantial  change.  One  of  the 
things  that  is  worst  about  parole  right  now  is  that  the  parole  officer  is 
half  a  cop  and  half  a  social  worker  or  something  like  that.  And  that 
means  that  he  can  do  either. 

Suppose  a  prisoner  begins  to  get  into  trouble.  He  begins  to  get  back 
into,  say,  selling  dope  or  something  like  that.  He  can't  go  to  his  parole 
officer  and  say,  "Look.  I  need  help.  I  am  beginning  to  go  back  into 
the  old  racket.  I  need  a  job  and  so  forth."  For  the  parole  officer  is  also 
a  cop. 

So,  what  happens  is — I  think  if  we  are  talking  about  trying  to 
create  some  significant  rehabilitative  programs,  I  don't  think  any 
program  works  as  long  as  you  are  rehabilitating  the  guy  against  his 
will.  What  might  work  is  a  system  where  the  surveillance,  if  it  does 
any  good  at  all,  is  clearly  separated  from  the  helping  function;  and 
the  helping  function  is  performed  by  individuals  who  have  no  super- 
visory power  over  these  parolees.  And  these  helpers,  perhaps,  can 
give  some  genuine  assistance  to  those  parolees  who  want  it. 

And  I  think  that  might  be  better  than  having  this  combined  func- 
tion of  the  Parole  Board  as  it  now  stands. 

Mr.  KJS.STENMEIER.  The  gentleman  from  New  York,  Mr.  Fish? 

Mr.  Fish.  I  would  like  to  add  my  welcome  to  our  distinguished 
former  colleague  from  New  York  and  thank  him  enormously  for  com- 
ing here  and  for  his  contribution  this  morning. 

I  think  you  have  returned  our  focus  to  the  facts  that  do  have  the 
major  role  in  sentencing  as  well  as  in  serving  sentences.  And  I  for  one 
want  to  say  that  I  am  quite  sympathetic  to  your  request  to  address 
ourselves  to  specific  areas. 

xllso,  on  the  question  of  prediction,  I  am  glad  you  dwelled  on  that. 
And  you  do  mention  in  your  testimony  at  least  two  studies  that  seri- 
ously questioned  the  validity  of  predictions.  Now,  Chairman  Reed  of 
the  Parole  Board,  when  he  testified  before  us,  said  that  they  had 
started  in  1970,  I  believe"  a  study  that  was  not  to  be  completed  for 
another  year  and  a  half.  That  study  would  encompass  a  total  review  of 
past  parole  experience  with  a  view  toward  coming  up  with  some 
scientifically  based  predictions  that  would  then  be  the  basis  for  grant- 
ing parole. 

I,  for  one,  would  like  very  much  to  see  the  other  side  of  the  coin 
here,  some  further  in-depth  studies  along  the  line  of  those  you  cite 
on  the  question  of  parole  success,  the  predictability  of  such,  because 
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I  think  this  is  the  real  issue.  You  raised  a  question  as  to  the  value 
of  any  study  of  predictability.  I  hope  we  can  come  up  with  something 
of  value  in  this  area  and  I  think  we  can. 

Mr.  Kastenmeeer.  If  the  gentleman  would  yield,  I  had  that  in 
mind  to  ask  the  witness,  also.  That  is  to  say,  what  recognized  statis- 
tical prediction  studies  or  techniques  were  you  referring  to  specifi- 
cally. 

Mr.  GooDELL.  Do  you  want  to  make  a  comment  on  that? 

Mr.  VON  HiRSCH.  One  of  the  things,  if  you  look  at  what  we  have  been 
working  on — penologists  and  sociologists  have  been  working  on  pre- 
diction now  for  40  years,  starting  with  the  Gluecks  in  1920.  And  one 
of  the  interesting  ithings,  if  you  look  at  almost  all  of  the  studies,  they 
only  look  at  one  side  of  the  coin. 

They  say,  for  example,  if  you  have  a  system  of  predicting  juvenile 
offenders,  they  ask  what  percent  of  the  offenders  can  we  successfully 
predict  to  be  dangerous  or  delinquent.  The  trouble  is  that  they  never 
look  at  the  other  side  of  the  coin;  namely,  how  many  people  who 
actually  will  turn  out  to  be  harmless  do  we  say  are  dangerous.  And  one 
of  the  things  is  if  you  look  at  a  standard  study,  for  example,  in  my 
article  that  we  referred  to  that  I  did,  I  took  a  look  at  one  of  the  Gott- 
fredson  studies,  using  the  base  expectancy  method. 

And  what  that  study  came  up  with  is  that  if  you  make  predictions 
on  the  basis  of  that  predictive  index,  about  half  of  the  people  you  pre- 
dict to  be  dangerous  are  actually  not  dangerous.  And  one  of  the  inter- 
esting things  is  that  if  you  are  trying  to  predict  fairly  rare  conduct — 
assaultive  conduct  is  very  rare — ^there  is  quite  a  lot  of  evidence  that 
even  theoretically,  there  is  no  way  of  predicting  with  accuracy. 

For  example,  there  is  one  interesting  theoretical  study  by  Rosen 
which  tried  to  predict  suicide  in  hospitals.  It  is  assumed  that  you 
had  an  ideal  predictive  system.  It  is  assumed  that  if  40  out  of  12,000 
patients  would  commit  suicide,  that  in  order  to  predict  that  those 
three-quarters  of  those  actual  suicides,  you  would  have  to  identify 
2,000  nonsuicidal  patients  as  suicidal. 

In  other  words,  there  is  this  enormous  problem  that  in  order  to  hit 
the  ones  that  are  actually  dangerous,  you  have  to  hit  an  awful  lot  of 
people 

Mr.  Kastenmeter.  But  the  question  is,  Mr.  von  Hirsch,  what  recog- 
nized statistical  prediction  studies  or  techniques  should  the  Board  use, 
specificallj"  ?  We  are  not  interested  in  various  analyses.  Which  studies 
do  you  refer  to  ? 

Mr.  VON  HiRSCH.  To  my  knowledge,  I  know  of  no  statistical  predic- 
tion study  that  would  be  sufficiently  reliable,  so  that  if  the  Board  used 
it,  we  could  have  any  confidence  in  its  being  accurate. 

Mr.  GooDELL.  I  think  that  portion  of  the  testimony  should  have  said 
"purported  statistical  basis  of  prediction,"  tfpcause  we  really  don't  feel 
that  there  is  a  valid  statistical  system  of  prediction. 

I  might  say,  Mr.  Chairman,  that  one  other  contribution — I  don't 
know  whether  you  have  received  it  or  not.  But  it  would  be  helpful  to 
those  of  us  on  the  outside  if  we  could  just  get  more  information  about 
the  Parole  Board,  such  as  the  time  that  the  examiners  spend  in  their 
interviews,  the  process  they  go  through,  the  variations  in  time,  how 
long  they  spend  and  how  many  prisoners  they  see  in  that  period  of  time. 
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Everybody  now  is  in  the  position  of  having  to  estimate,  to  take  a  total 
caseload  and  divide  it  by  the  number  of  examiners  and  the  number  of 
members  of  the  Board  and  assume  that  tb.ey  work  20  days  a  month  and 
7  hours  a  day.  It  is  all  very  arbitrary.  I  think  it  would  be  very  helpful 
if  we  could  really  get  some  valid  information  on  that. 

j\Ir.  Fish.  1  have  just  one  more  brief  comment.  Some  of  the  things 
you  said  challenge  a  great  deal  of  testimony  we  have  received.  We  have 
received  testimony  which  indicates  that  it  doesn't  really  matter  whether 
somebody  was  released  from  prison  Avithout  supervision  or  was  released 
on  parole.  They  say  that  supervision  has  no  bearing  on  any  future 
criminal  conduct. 

And,  as  I  understand  it,  mandatory  release  after  one-third  of  the 
sentence  means  that  you  are  released  on  parole  for  the  balance  of  your 
two-thirds  of  your  sentence.  But  you  do  not  favor  a  change  in  the  pres- 
ent posture,  where  we  find  Federal  parole  oiHcers  with  a  caseload  of  200. 
You  don't  think  increased  supervision  should  be  the  handmaiden  of  in- 
creased release.  Is  that  correct '. 

]\Ir.  GooDELL.  That  is  absolutely  correct.  I  don't  think  there  should  be 
increased  supervision. 

Mr.  Kastenmeier.  You  don't  think  they  need  any  supervision? 

Mr.  GooDELL.  Given  the  present  studies  concerning  tlie  ineffective- 
ness of  parole  supervision  in  reducing  recidivism,  I  have  grave  doubts 
about  any  superxision.  That  is.  I  doubt  there  ought  to  be  continuing 
supervision  on  parole.  I  think  if  prisoners  complete  one-third  of  their 
sentence,  they  should  be  mandatorily  released,  unless  the  review  process 
has  determined  that  they  ha\e  committed  violations  within  the  prison. 

But  once  they  are  released,  I  suggest  we  consider  a  system  where 
there  would  be  no  surveillance  or  technical  violations.  The  only  way 
prisoners  could  go  back  is  committing  another  crime,  and  being  con- 
victed for  it.  The  supervisory  personnel  then  would  be  supportive,  on  a 
voluntary  basis. 

Mr.  Fish.  Thank  you  very  much. 

Mr.  Kastenmeier.  I  want  to  thank  you,  too.  Our  congressional 
"witching  hour"  has  arrived,  and  we  must  depart  for  the  floor  be- 
cause of  the  quorum  call. 

I  would  like  to  continue  our  colloquy  here.  It  has  been  very  useful 
indeed.  But  that  is  not  possible.  So,  it  remains  for  me  to  thank  you 
both  on  behalf  of  the  subcommittee  for  your  appearances  this  morn- 
ing and  your  contributions. 

]\Ir.  GooDELL.  Thank  you,  very  much. 

Mr.  Kastexmeier.  This  concludes  this  morning's  hearings,  until  to- 
morrow morning,  at  which  time  we  will  hear  Milton  Rector  and  Judge 
Bernard  Friedman  of  Ohio.  The  subcommittee  stands  adjourned. 

(Whereupon,  at  12:35  p.m..  the  subcommittee  was  recessed,  to  re- 
convene at  10  a.m.,  Thursday,  April  27, 1972.) 
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House  of  Representatives, 
subcommiti-ee  no.  3  of  the 
Committee  on  the  Judiciary, 

W ashington^  D.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2226, 
Rayburn  House  Office  Building,  Washington,  D.C,  Hon.  Robert  W. 
Kastenmeier,  chairman,  presiding. 

Present :  Representatives  Kastenmeier,  Conyers,  Railsback,  Biester, 
and  Coughlin. 

Staff  present:  Howard  Eglit,  corrections  counsel,  and  Thomas 
Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order  for  the 
purpose  of  continuing  its  hearings,  now  nearing  an  end,  on  the  subject 
of  parole  in  America. 

I  might  venture  to  suggest  that  this  has  probably  been  the  most 
comprehensive  hearing  on  parole,  at  least  federally,  m  history. 

We  are  most  pleased  this  morning  to  have  a  very  important  witness 
representing  a  very  important  organization,  Mr.  Milton  Rector,  who 
IS  the  executive  director  of  the  National  Council  on  Crime  and  Delin- 
quency, and  who  is  well  known  in  his  own  right  in  the  crime  and  cor- 
rections field. 

The  subcommittee  is  most  pleased  to  meet  Mr.  Rector  and  we  are 
looking  forward  to  hearing  what  you  have  to  say.  Your  statement  is 
most  brief  and  I  would  assume  you  would  like  to  read  it  in  full, 
because  it  is  brief. 

You  have  with  you  a  colleague  whom  you  might  identify  before  you 
proceed. 

TESTIMONY  OF  MILTON  RECTOR,  EXECUTIVE  DIRECTOR,  NA- 
TIONAL COUNCIL  ON  CRIME  AND  DELINQUENCY,  ACCOMPANIED 
BY  JUSTUS  FREIMUND,  DIRECTOR,  WASHINGTON,  DC.  OFFICE, 
AND  DIRECTOR,  STATE  CITIZEN  ACTION  OFFICES,  NATIONAL 
COUNCIL  ON  CRIME  AND  DELINQUENCY 

Mr.  Rector.  With  me  today  is  Mr.  Justus  Freimund,  who  is  the 
director  of  our  national  capital  office  and  also  of  our  State  citizen  ac- 
tion offices  where  we  have  citizen  committees  active  in  criminal  justice 
reform  in  a  number  of  States  throughout  the  United  States. 

Mr.  Freimund  in  his  direct  responsibility  is  my  direct  staff  associate 
in  keeping  our  central  office  in  constant  touch  with,  hopefully,  the 
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information  needs  and  in  other  ways  in  which  we  and  our  library  and 
technical  staff  can  be  of  service  to  the  Congress. 

I  apologize  for  not  having  been  able  to  get  this  statement  to  you  so 
you  might  have  read  it  in  advance. 

If  I  may,  I  will  read  the  statement  and  then  be  pleased  to  answer  any 
questions  that  you  would  have  time  to  stay  for. 

It  is  a  privilege  to  be  invited  to  testify  on  the  important  matters 
contained  in  this  Parole  Improvement  and  Procedures  Act  of  1972 — 
H.K.  13118. 

Dr.  Don  M.  Gottfredson,  director  of  NCCD's  Research  Center,  testi- 
fied on  the  Act  on  March  22,  1972,  and  I  support  his  statement  com- 
pletely. 

My  statements  will  address  several  sections  and  proposed  changes 
which  we  believe  will  strengthen  this  very  good  Act. 

Parole  release  has  evolved  as  a  correctional  serAnce  primarily  be- 
cause of  the  severity  and  disparity  of  sentencing  and  tlie  destructive 
nature  of  prison  confinement.  As  we  gain  more  knowledge  about  de- 
viant behavior  that  can  be  applied  at  the  time  of  sentencing  and  as  we 
leam  how  to  effectively  influence  positive  change  in  behavior  within 
the  community,  penal  institutions  and  parole  will  become  less  im- 
portant segments  of  the  criminal  justice  system. 

We  believe  that  society  must  learn  to  deal  with  all  social  problems, 
including  deviant  behavior,  within  the  local  community.  We  believe 
that  the  Federal  correctional  system,  with  its  history  of  progressive 
leadership,  might  be  the  innovator  of  this  change. 

To  do  this,  major  changes  will  have  to  be  made  in  the  operations  of 
the  two  major  Federal  correctional  agencies,  tlie  Federal  Bureau  of 
Prisons  and  the  U.S.  Parole  Board.  Included  in  these  changes  should 
be  the  termination  of  their  traditional  services  in  favor  of  strengthen- 
ing State  and  community  correctional  services. 

Federal  law  violators  should  be  dealt  with  closer  to  their  homes  with- 
in the  State  correctional  programs.  The  States  are  at  long  last  finding 
fiscal  help  through  the  Federal  Law  Enforcement  Assistance  Admin- 
istration. We  hope  that  the  Federal  cori-ections  agencies  will  now  help 
with  leadership. 

In  the  interim,  until  the  decision  can  be  made  to  phase  out  the  use  of 
Federal  institutions,  the  efforts  to  improve  the  operations  and  effec- 
tiveness of  the  Federal  parole  system  should  continue. 

The  knowledge  gained  will  prove  helpful  to  all  the  States.  Indeed, 
the  U.S.  Board  of  Parole  has  been  the  fii*st  to  subject  its  decision- 
making to  a  program  of  systematic  study  and  research. 

Dr.  (rottfredson  testified  on  that  project  which  our  NCCD  Research 
Center  has  had  the  privilege  in  working  with  them. 

We  support  the  concept  of  an  independent  Parole  Board  responsi- 
ble to  the  President.  We  would  urge  tliat  the  Board  be  as  small  as  is 
feasible  to  handle  policymaking  decisions  and  appeals  from  case 
decisions. 

The  initial  case  decisions  would  then  be  made  by  a  highly  qualified 
and  regionally  assigned  staff  of  referees  or  hearing  examiners.  A  study 
of  the  Parole  Board's  workload  for  its  purpose  might  indicate  five  or 
seven  members  would  be  sufficient :  especially  if  juvenile  and  youthful 
offenders  are  immediately  diverted  to  the  State  systems. 
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Section  4204  does  not  deal  adequately  with  the  matter  of  setting 
the  time  for  parole  eligibility.  It  should  be  changed  to  negate  the 
confusing  Federal  sentencing  statutes  and  to  give  full  discretion  to 
the  Parole  Board  for  determining  eligibility  for  release  without  the 
handicap  of  a  minimum  sentence. 

This  section,  while  consistent  with  present  Federal  sentencing  stat- 
utes, can  only  guarantee  continued  disparities  in  sentencing;  the  key 
problem  which  parole  was  devised  to  remedy. 

Attached  to  my  statement  is  a  copy  of  NOCD's  Model  Sentencing 
Act,  which  relates  to  the  question  of  the  minimum  sentence. 

Congressman,  I  thought  I  had  a  supply  of  those  in  my  packet  and 
I  found  only  one.  We  will  have  a  supply  delivered  for  each  member 
of  your  subcommittee. 

Mr.  Kastenmeier.  That  would  be  very  helpful,  indeed,  and  we  are 
happy  to  have  this.  Whether  or  not  it  is  too  extensive  to  make  a  part 
of  the  record,  we  can  determine  later. 

Mr.  Rector.  It  has  been,  and  is  being,  considered  by  the  committee 
considering  the  reform  of  the  Federal  criminal  statutes. 

Mr.  Kastenmeier.  Both  in  the  Senate  Judiciary  and  in  the  House 
Judiciary. 

Mr.  Rector.  Yes. 

Section  4205  is  indeed  forward  looking.  It  is  logical  to  require 
parole  at  the  time  of  eligibility  unless  definite  contradictory  criteria 
are  found  by  the  Board. 

The  criteria  listed  as  factors  for  parole  determination  in  section 
4206,  however,  might  best  be  left  to  Board  rule  rather  than  statu- 
tory definition.  This  would  enable  continuing  examination  and  re- 
search for  criteria  which  permit  objective  determination  of  com- 
pliance. The  Board  rules  must  meet  the  test  of  review  by  a  court  of  law. 

Section  4207  is  an  important  step  in  the  direction  of  consistent  re- 
habilitation. Inclusion  of  the  presentence  investigation  report  and 
prior  recommendations  of  the  sentencing  judge  provides  the  Board 
with  the  valuable  background  so  necessary  in  an  effective  rehabilita- 
tion program. 

To  further  enhance  the  rehabilitative  process,  we  recommend  that 
the  Board  also  consider  a  statement  submitted  by  the  prisoner,  his 
family,  and/or  legal  counsel.  Effective  rehabilitation  requires  the 
prisoner  to  be  a  part  of  the  process. 

In  Section  4208,  we  have  difficulty  seeing  the  rationale  behind  the 
2-year  waiting  period  after  an  initial  parole  denial.  Two  years  seems 
to  be  an  inordinately  long  period  of  time  for  a  man  whose  only  hope 
of  release  is  through  parole.  Certainly  this  arbitrary  period  of  wait- 
ing would  reduce  his  motivation  for  change. 

Section  4210,  providing  the  prisoner  with  the  information  the  Board 
uses  in  making  its  decision  and  with  representation  at  the  hearing 
is  a  real  advance.  However,  we  do  not  feel  that  it  goes  far  enough. 
It  does  not  extend  due  process  procedures  to  all  relevant  reports  and 
information. 

Free  access  and  cross-examination  is  restricted  in  the  case  of  diag- 
nostic opinions.  This  leaves  the  door  open  for  unchallenged  psychi- 
atric and  psychological  opinions. 

Such  diagnostic  opinions  are  not  sophisticated  enough  to  be  con- 
sidered so  infallible,  or  even  reliable.  They  should  be  as  open  to 
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challenge  at  the  parole  detemiination  hearing  as  they  are  in  a  court 
of  law. 

Similarly,  information  from  sources  "obtained  on  a  promise  of  con- 
fidentiality" can  be  no  less  damaging  to  a  prisoner  than  diagnostic 
opinions.  These,  too,  must  be  open  to  challenge  in  order  to  establish 
their  validity.  Due  process  of  law  is  not  fostered  by  secrecy. 

Section  4211  provides  parole  conditions  which  are  in  advance  of 
those  found  in  most  statutes.  However,  we  must  question  the  proposed 
condition  whereby  the  Board  could  require  the  parolee  to  reside  in  a 
residential  treatment  center. 

The  opportunity  should  be  offered  and  accepted  only  voluntarily 
as  an  additional  service  to  a  parolee  without  an  adequate  residence. 

To  require  participation  in  the  program  of  such  a  center  is  fine,  but 
to  order  confinement  in  such  a  center  or  residence  is  not  consistent 
with  subsection  (b)  (2)  which  wisely  requires  the  minimum  depriva- 
tion of  liberty. 

In  addition,  a  definition  of  a  "residential  treatment  center"  should 
be  included.  Without  a  definition  we  may  see  jails  and  prisons  renamed 
and  the  goals  of  this  act  frustrated. 

Congressman,  such  is  happening  in  some  of  the  State  correctional 
systems — a  mere  change  of  name  to  a  community  halfway  house  or 
community  treatment  center  without  any  real  change  in  terms  of  the 
purpose. 

Mr.  Kastenmetek.  That  is  an  excellent  point.  We  have  seen  this  in 
our  own  investigations  of  prisons;  we  have  seen  the  euphemisms.  For 
example,  in  California,  it  is  the  Adjustment  Center  which  is  really 
sort  of  a  maximum  security  segregation  area,  but  the  term  suggests 
something  almost  pleasurable  as  far  as  behavior  modification.  That 
is  not  the  case ;  the  term  is  almost  a  euphemism. 

I  think  you  are  quite  right.  The  terminology  should  be  sharpened 
to  limit  it  to  what  is  intended,  which  is  not  prison-like  confinement. 

Mr.  Rector.  I  think  a  prisoner  having  been  told  he  is  going  to  an 
institution  for  rehabilitation — training,  everything  to  make  him  find 
it  easier  to  live  within  the  community,  to  work,  supporting  his  fam- 
ily— seeing  the  term  'adjustment  center,'  if  there  were  a  sign  over  the 
door,  going  in  might  expect  to  find  a  Dr.  Karl  Menninger  and  people 
of  that  high  caliter  there  who  would  do  something  about  it. 

Instead,  these  offenders  who  need  the  maximum  in  help  get  the  least 
in  terms  of  personnel  allocations. 

Sections  4212,  4213,  and  4214  are  excellent  with  the  exception  of  the 
reference  to  parole  good-time  allowances  provided  for  in  section  4213. 

Parole  good-time  allowances  are  but  an  artificial  factor  for  reducing 
sentences  and  parole  periods  which  are  too  long.  Section  4214  author- 
izes the  Board  to  terminate,  parole  when  warranted.  This  provision 
should  negate  any  need  for  parole  good-time  allowances.  Consistently 
good  conduct  meriting  good  time  allowances  should  result  in  an  early 
discharge  from  parole. 

In  reference  to  the  very  good  provisions  of  section  4215,  removing 
disqualifications  and  disalDilities,  I  am  attaching  NCCD's  model  act — 
Annulment  of  a  Conviction  of  Crime.  [See  Appendix  29.] 

If  my  imderstanding  is  correct,  subsection  (c)  (4)  permits  local, 
State,  and  Federal  public  agencies  to  practice  employment  discrimi- 
nation on  the  basis  of  prior  criminal  record.  Tliis  is,  indeed,  a  weak- 
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ness  when  the  public  or  governmental  sector  should  take  the  lead  in 
providing  employment  opportunities  for  rehabilitated  ex-offenders. 

We  believe  that  there  should  be  automatic  expungement  of  all  crimi- 
nal record  barriers  upon  release  from  parole  unless  the  Board  can  sub- 
stantiate that  such  expungement  would  endanger  society. 

Section  4216  regarding  deportation  of  aliens  seems  sound  as  long  as 
the  deported  parolee  is  not  excluded  from  the  United  States  forever. 
To  do  so  would  be  inconsistent  with  the  entire  spirit  of  this  act. 

In  the  last  line  of  section  4218,  subsection  (f),  the  Board  is  allowed 
to  return  to  prison  confinement  a  parolee  for  whom  a  court,  on  a  new 
criminal  conviction,  did  not  deem  a  prison  commitment  necessary. 

Our  question  refers  to  section  4213,  We  recommend  that  the  new 
sentence  take  the  parole  situation  into  account  and  run  concurrently, 
possibly  even  increasing  the  period  of  parole  under  the  new  sentence, 
but  not  to  imprison  the  parolee  as  a  violator  if  the  court  did  not  com- 
mit him. 

Section  4219  hopefully  intends  that  legal  counsel  be  permitted  to 
take  an  appeal  to  the  Board,  but  the  language  only  provides  for  con- 
sultation with  an  attorney  or  other  person. 

Surely,  due  process  of  law  is  just  as  important  here  as  anywhere 
else  in  the  parole  determination  i^rocess. 

In  reference  to  fixing  of  parole  eligibility  at  the  time  of  sentencing 
in  section  4222,  we  again  urge,  as  we  did  in  section  4204,  that  courts 
not  be  permitted  to  fix  a  minimum  sentence. 

To  do  so  risks  the  continuance  of  the  unnecessary  and  confusing  dis- 
parities which  can  defeat  the  major  purpose  of  parole. 

In  subsection  (b) ,  to  avoid  imnecessary  and  distant  transportation  of 
prisoners  for  study  prior  to  sentencing,  we  urge  proidsion  of  funds  and 
authority  for  purchase  of  outpatient  diagnostic  services  from  local 
qualified  agencies  while  the  offender  is  free  on  bail  or  personal  recog- 
nizance. 

I  might  add  here.  Congressman,  it  makes  little  sense  in  States  where 
State  correctional  systems  have  well-staffed  diagnostic  services  and  fa- 
cilities available  to  State  criminal  courts,  for  the  Federal  court  to  have 
to  wait  for  the  Bureau  of  Prisons  to  transport  the  Federal  offender  who 
is  a  resident  of  the  same  city  to  an  institution  designated  as  a  medical 
center,  maybe  even  outside  that  State,  for  90  days  and  then  transport 
him  back. 

]\Iany  times  that  offender  is  not  a  security  risk. 

Probation  in  many  cases  is  the  determination  and  the  diagnostic 
services  available  in  that  city  could  have  been  made  available  to  the 
court  on  an  out-patient  basis. 

Title  II,  providing  for  the  National  Parole  Institute,  is  commend- 
able. The  need  for  such  an  institute  was  covered  in  Dr.  Gottfredson's 
March  22  testimony  and  therefore  I  shall  not  repeat  his  statement. 

I  regret  that  the  Uniform  Parole  Reporting  Project,  on  which  he  re- 
ported and  which  would  be  a  prime  project  for  such  an  institute,  is 
now  being  terminated  by  NCCD  because  of  the  lack  of  funding  either 
through  LEAA  or  NIMH  after  we  have  obtained  the  voluntary  col- 
laboration and  participation  of  all  parole  systems  in  the  United  States. 

This  is  something  you  will  find  in  Dr.  Gottfredson's  testimony.  As 
part  of  a  soon-to-be-established  comprehensive  criminal  reporting  sys- 
tem, we  undertook  with  the  National  Institute  of  Mental  Health  to  get 
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each  State  of  the  United  States  and  the  Federal  system  to  voluntarily, 
without  statute,  agree  to  uniform  definitions  of  parole  and  parole  vio- 
lation and  to  submit  reports  to  our  research  center.  We  could,  for  the 
first  time,  begin  to  have  comparable  data  from  all  parole  systems  in  the 
United  States,  and  then  report  back  to  the  Federal  parole  system  and 
the  State  parole  systems  the  great  differences  between  their  operations 
and  thereby  point  out  to  them  the  need  for  better  persons  on  the 
parole  ]x)ard,  the  need  for  better  training  and  the  kind  of  information 
they  needed  for  parole  decisionmaking  and  so  on. 

It  was  never  our  intent  that  a  voluntary  agency  like  NCCD  would 
continue  to  collect  such  data  from  public  agencies.  We  thought  this 
would  be  a  section  to  fit  into  the  comprehensive  Federal  system  which 
is  not  vet  in  being. 

The  National  Institute  of  IMentp.l  Healtli  asked  LEAA,  since  they 
now  have  responsibility  for  this  field  to  please  pick  up  this  funding  so 
this  program  would  not  be  dropped  and  thereby  create  a  gap  until  the 
Federal  reporting  system  is  ready  to  take  it  over. 

We  have  notified  Mr.  Leonard  after  several  communications  with 
staff,  and  at  the  end  of  this  month  bec^'^use  we  are  now  carrying  this 
entirely  on  our  own  funding,  we  are  going  to  have  to  terminate  the 
project. 

I  might  say  that  it  was  tliis  base  of  information  for  the  first  time 
collected  and  computerized  that  attrficted  the  attention  of  Attorney 
Generfil  Mitchell  and  George  Reed  of  the  U.S.  Board  of  Parole  and 
now  Mr.  Al  Murrah  at  the  Federal  center.  Because  of  instant  recall  of 
characteristics  or  decisions  of  tlie  offenders,  the  objects  of  pnrole  deci- 
sions, parole  boards  have  an  actuarial  accounting  against  which  to 
reflect,  their  own  decisions. 

Tliey  can  go  into  this  base  of  parole  cases  from  around  the  United 
States  and  take  characteristics  of  criminal  records,  personality  char- 
acteristics, anything  in  the  case  regarding  the  propensity  for  future 
crime  plus  what  the  history  of  success  was  on  parole  of  persons  with 
these  characteristics. 

The  identity  of  the  persons  is  coded  so  it  is  not  available  to  those 
operating  the  record  and  computer  system. 

It  has  great  implications  for  sentencing  in  the  future. 

Mr.  Kastenmeier.  I  would  like  to  pursue  this  point  with  you,  but 
I  will  wait  until  you  have  concluded  your  testimony. 

Mr.  Rector.  Title  III  restrictions  on  the  granting  of  part  E  funds 
under  LEAA  is  strongly  supported.  Restrictions  for  the  similar  pur- 
pose of  enforcing  minimum  standards  should  be  considered  for  all 
LEAA  funding. 

We  have  seen  LEAA  guidelines  totally  ignored,  however,  and  we 
have  serious  doubts  about  the  enforceability  of  these  commendable 
minimum  standards  for  LEAA  funding.  _         - 

The  provision  of  LEAA  funding  for  parole  salaries  is  meritorious, 
but  can  create  inequities  unless  similar  authorizations  are  made  for  all 
other  criminal  justice  personnel. 

I  would  hope.  Congressman,  Jerris  I^onard  and  the  administration 
of  LEAA  would  address  and  consider  these  provisions  which  we  would 
consider  a  breakthrough  for  giving  the  kind  of  authority  to  enforce 
compliance  with  the  plans  that  the  LEAA  approves  in  the  whole 
criminal  justice  field. 
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You  have  to  'work  out  language  here  which  could  well  be  language 
for  the  whole  system. 

I  wish  to  commend  this  subcommittee  on  the  creation  of  a  most 
progressive  and  enlightened  piece  of  legislation.  Its  principal 
strengths  lie  in  its  positive  emphasis  on  parole  granting  unless  the 
Board  can  prove  denial  is  warranted,  its  consistency  of  treatment  from 
arraignment  to  ultimate  release,  and  its  due  process  procedures,  for 
both  parole  determination  and  revocation  hearings. 

This  bill,  with  the  above  suggested  changes,  would  represent  a  dra- 
matic shift  in  the  criminal  justice  system  toward  real  rehabilitation  and 
prisoner's  rights. 

Again,  I  wish  to  thank  you  for  the  opportunity  to  testify  before 
you.  I  hope  my  comments  have  been  helpful. 

Mr.  Kastenmeier.  I  would  like  to  express  my  appreciation  for  an 
excellent  statement  and  one  which  is  indeed  veiy  helpful. 

Tliis  subcommittee  is,  of  course,  interested  in  the  entire  corrections 
continuum,  and  we  are  tangentially  interested  in  other  aspects  of 
criminal  justice,  including  sentencing.  One  dilemma  is  that  we  may, 
through  the  proposal  before  us,  give  disproportionate  amomits  of 
emphasis  to  one  field  when  related  areas  also  need  a  similar  amount  of 
attention. 

We  have  come  to  parole  first  because  one  of  the  major  problems  we 
found  throughout  the  Federal  and  State  systems  was  that  the  men  who 
are  afPected  most  by  corrections,  prisoners  as  well  as  those  on  parole, 
seem  to  be  most  concerned  about  parole.  And,  of  couree,  those  on  the 
outside  are  concerned  as  to  the  question  of  whether  it  is  effective  in 
terms  of  recidivism  and  otherwise. 

But  since  parole  is  only  one  part  of  corrections,  your  suggestion  that 
parole  salaries  are  meritorious  but  that  we  have  to  also  consider  the 
rest  of  criminal  justice  personnel  is  very  apt.  We  are  aware  of  thi3. 
We  are  aware  of  it  even  in  terms  of  whether  to  create  a  National 
Parole  Institute,  rather  than  a  National  Corrections  Institute. 
Still,  something  is  clearly  needed  in  tlie  field  of  parole. 
I  enter  into  this  colloquy  with  you  because  at  the  outset  you  made 
some  interesting  observations,  and  because  of  your  own  work  being 
obviously  more  extensive  than  just  centering  on  parole — covering 
crime  generally,  and  the  criminal  j ust ice  system. 

You  emphasized  two  things  which  I  don't  want  you  to  extensively 
deal  with  but  which  might  be  helpful  to  clarify.  One  concerned  the 
moving  of  i^eople  bodily  who  violate  Federal  laws  and  are  sentenced 
and  incarcerated  to  State  systems  and  to  communities  rather  than 
being  retained  in  the  Federal  prison  system.  Second,  you  see  parole 
as  a  system  becoming  less  and  less  important  as  we  presumably  see 
progress  in  terms  of  treatment  of  the  offender  at  an  earlier  stage. 
I  would  like  you  to  amplify  to  see  if  I  understand  you  correctly. 
Mr.  Rector.  Let  me  say,  first,  it  might  seem  inconsistent  with  my 
first  statements  to  strongly  support  the  proposal  for  a  National  Parole 
Institute. 

We  do  so  in  a  belief  that  a  national  emphasis  on  parole — and  you 
might  want  to  consider  later  to  include  calling  it  a  National  Proba- 
tion and  Parole  Institute  or  a  National  Community  Cofrections  Insti- 
tute—but even  as  a  National  Parole  Institute,  it  gives  emphasis  where 
America  should  give  emphasis:  to  the  community  and  no  longer  to- 
penal  institutions. 
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We  have  enough  penal  institution  beds  in  the  United  States,  and 
States  which  are  developing  progressive  community  programs  now 
using  knowledge  that  we  have  had  for  many,  many  years  are  reducing 
their  prison  population. 

Therefore,  any  institute  that  would  promote  continued  experimenta- 
tion and  support  of  noninstitutional  services  and  with  parole,  get  pris- 
oners out  sooner  than  they  come  out  now,  we  support-  As  I  indicated, 
parole  was  developed  as  a  particular  ticket  of  leave  soon  after  we 
started  to  develop  the  American  prison  system  because  the  public  was 
terribly  dissatisfied  with  the  extremely  long  sentences. 

We  still  have  more  time  served  for  comparable  crimes  in  America 
than  any  other  country,  at  least  having  our  similar  form  of  Anglo- 
Saxon  law. 

No  one  can  testify  to  what  happens  in  the  Communist  countries  be- 
cause they  will  not  make  their  data  available  to  the  Social  Defense 
Section  of  the  United  Nations. 

Now,  with  emphasis  on  community  correction,  a  duplicating  system 
of  Federal  institutions  is  no  longer  needed  to  take  some  people  out  of 
their  communities  or  for  the  Federal  Government  to  act  as  though  it 
is  an  entirely  different  government  from  State  government  and  to 
build  its  own  institutions  for  its  own  selected  offenders,  the  majority  of 
whom  are  not  as  dangerous  in  terms  of  the  severity  of  crimes  as  those 
who  come  into  the  State  systems. 

To  create  Federal  institutions  within  the  community  no  longer 
makes  sense,  especially  at  a  time  when  the  Federal  Government  is  now 
t'^king  a  leadership  and  funding  role  to  enhance  all  basic  services  for 
people  where  they  live. 

I  think  we  are  beginning  to  see  this  support  in  every  area — housing, 
employment,  State  and  locally  operated  community  mental  health 
centers — rather  than  building  Federal  mental  health  institutions. 

Therefore,  it  is  only  consistent  with  this  kind  of  a  national  philos- 
ophy to  not  sentence  a  few  "lucky"  prisoners  to  Federal  institutions 
from  Arkansas,  Alabama,  Mississippi,  Kentucky,  the  Dakotas,  Mon- 
tana, or  other  States  which  can  only  afford  one  institution  and  there- 
fore they  build  maximum  security  for  all  offenders. 

The  real  need  is  for  the  Federal  funding  which  is  a  part  of  the 
LEAA  under  the  omnibus  crime  bill  to  put  that  funding  into  im- 
provements of  the  local  systems. 

The  Congress  provided  back  in  the  fifties  in  the  Juvenile  Delin- 
quency Act  for  the  diversion  of  all  juveniles  to  the  State  systems  but 
provided  that  if  the  Stat«  does  not  have  adequate  resources  for  the 
young  offenders  then  the  Federal  courts  would  retain  jurisdiction. 

Visit  the  Federal  Kennedy  Youth  Center,  which  is  a  beautiful  in- 
stitution at  Morgantown,  W.  Va. ;  but  ask  the  youngsters  where  they 
are  from — States  from  a  great  distance.  Ask  them  how  often  they 
have  been  visited. 

I  think  a  leadership  program  at  the  Federal  level  should  be  to 
provide  under  a  Federal  correctional  agency,  no  longer  called  a 
Bureau  of  Prisons,  the  finest  technical  expertise  available,  the  kiiid  of 
research  help  which  Arkansas,  Alabama,  and  Mississippi — and  other 
States  in  the  South,  New  England,  the  Midwest  and  West  which 
do  not  have  the  kind  of  research  and  technical  know-how  need — do 
not  now  have. 
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]\Iany  don't  know  how  to  develop  a  base  of  information  even  to 
assess  their  own  programs.  The  kind  of  model  building  needed  is  not 
to  build  a  Federal  institution  as  a  model,  but  to  go  right  into  the 
States,  with  technical  assistance  and  help  them  test  out  every  pos- 
sible community  service  first.  Then  when  they  begin  to  see  the  residue 
of  offenders  really  do  need  confinement  they  will  know  for  the  first 
time  the  added  gradations  of  security  which  are  needed  in  new  in- 
stitutions. They  are  talking  about  a  select  few.  Then  they  will  know 
for  the  first  time  how  large  those  institutions  should  be,  where  they 
should  be  located,  and  as^  confinement  becomes  more  and  more  se- 
cure the  ratio  of  treatment  and  diagnostic  and  clinical  and  research 
personnel  becomes  far  higher. 

That  is  the  kind  of  leadership  we  need  from  a  Federal  correctional 
agency — no  longer  one  to  build  institutions  that  the  State  can  provide. 

Mr.  Kastenmeier.  If  a  young  man,  say,  from  Arkansas  were  found 
guilty  by  a  court  of  a  Federal  crime,  rather  than  to  send  hirn  to  per- 
haps even  a  regional  Federal  institution,  you  would  send  him  back 
to  his  community  in  Arkansas  under  some  program  which  would  be 
subsidized  or  contracted  out  such  as  the  California  probation  subsidy 
system  ? 

Mr.  Rector.  Yes,  put  the  money  back  into  the  community  in  pro- 
gram models  you  provide  with  Federal  technical  assistance  and  guide- 
lines to  help  them  comply  and  help  them  develop  a  corrections  system 
to  meet  the  requirements  of  the  Attorney  General. 

Mr.  Kastenmeier.  I  appreciate  your  comments  on  that. 

Mr.  Rector.  If  you  look  at  the  Federal  Bureau  of  Prisons'  budg- 
et for  this  year,  you  will  find  funding  for  plans  for  Federal  youth 
centers  on  the  west  coast. 

I  believe  two  of  those  centers  were  to  be  built  in  California.  What 
sense  does  that  make  when  California  has  developed  a  subsidy  plan, 
is  determining  that  the  State's  best  leadership  role  is  to  put  the  fund- 
ing into  the  neighborhoods  and  the  personnel  and  the  technical  lead- 
ership to  help  the  State  do  the  job  there.  As  a  result,  with  only  a  pro- 
bation subsidy,  still  no  subsidy  for  education  and  not  enough  sub- 
sidy for  mental  health  services  for  the  difficult  youngster  to  build  a 
continum  of  services,  California  has  vacated  two  old  institutions  and 
has  two  new  institutions  standing  empty.  Now  the  Bureau  of  Prisons 
want  to  build  Federal  Youth  Centers  in  California. 

Mr.  Kastenmeier.  You  are  saying  the  Federal  Bureau  of  Prisons, 
which  has  a  10-year  plan  for  building  some  66  institutions  at  a  cost  of 
some  $700  million,  is  all  wrong?  You  are  saying  that  that  is  a  wrong 
allocation  of  resources  in  terms  of  the  future  ? 

Mr.  Rector.  Very,  very  definitely.  I  was  proud  of  the  board  of  di- 
rectors of  the  National  Council  on  Crime  and  Delinquency  the  day  be- 
fore yesterday  at  its  board  meeting  when  it  adopted  a  policy  position 
to  work  throughout  the  Nation  for  a  phasing  out  of  Federal  institu- 
tions to  see  that  that  $700  million,  or  whatever  amount  it  is,  is  returned 
to  build  up  and  strengthen  better  correctional  systems  nearer  the  home 
communities. 

Mr.  Kastenmeier.  I  would  like  to  ask  you  about  LEAA  funding  in 
the  parole  area.  I  am  very  dismayed  and  chagrined  to  learn  the  Parole 
Reporting  Project  may  have  to  be  discontinued  because  of  lack  of  sup- 
port from  them  or  any  other  source.  We  have  had  references  to  that 
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project  throughout  our  hearings.  Many  witnesses  have  suggested  that 
Ave  lack  the  sort  of  knowledge  to  do  a  good  job,  both  in  terms  of  parole 
prediction  and  in  terms  of  knowing  precisely  where  we  are  going  to  go 
in  the  field. 

Such  statistical  evidence  and  reporting  is  absolutely  essential,  one 
would  gather,  if  we  are  to  make  sensible  judgments  about  many  mat- 
ters such  as  sentencing,  parole,  corrections,  rehabilitation  generally. 
I  don't  know  what  reason  LEAA  has  for  declining  to  further  fund 
that  particular  project  and  I  would  be  curious  to  know  what  reason 
they  give. 

Mr.  Rector.  We  have  made  contacts  from  our  research  center  with 
the  National  Institute.  Our  understanding  is  the  National  Institute  of 
LEAA  h?s  approved  and  recommended  the  continued  funding.  I  feel 
rather  self-serving  reporting  on  this  except  that  as  a  nonprofit  organi- 
-zation  there  is  not  a  cent  in  it  for  NCCD,  and  every  parole  organiza- 
tion in  the  Nation  has  made  an  investment  in  it. 

NCCD  intends  to  turn  it  over  entirely  to  the  Federal  system  as  soon 
as  they  are  able  to  pick  it  up.  Being  unable  to  reach  Mr.  Leonard  last 
week  by  telephone  when  it  came  to  my  desk  that  all  of  the  staff  of  this 
are  now  being  carried  on  NCCD's  operating  budget  with  a  require- 
ment by  our  board  that  that  be  terminated  because  of  our  own  cash 
problem  at  the  end  of  this  month,  I  sent  a  wire  to  Mr.  Leonard.  This 
morning,  Mr.  Freimund,  who  is  following  up,  tells  me  that  ]Mr. 
Leonard  had  put  it  on  the  correctional  desk  with  a  request  that  they 
fund  it  and  bring  it  back  for  his  attention. 

It  may  again  sound  self-serving  but  if  the  counsel  of  this  commit- 
tee could  indicate  to  Mr.  Leonard's  office,  what  you  said,  that  others 
have  testified  as  to  the  value  of  this— the  project  will  not  only  help 
parole  but  it  is  finally  building  a  base  of  information  that  is  going  to 
be  helpful  to  the  whole  complexity  of  sentencing  at  the  court  level- 
that  might  help  provide  some  funding. 

We  are  also  making  calls  on  foundations  and  so  on  to  pick  up  interim 
funding,  but  we  do  feel  it  is  a  justifiable  Federal  expense  because  it 
is  a  program  that  has  been  programed,  computerized,  and  so  on,  so  it 
can  immediateily  be  transferred  into  a  national  comprehensive  criminal 
justice  reporting  system. 

Mr.  Kastenmeier.  I,  for  one,  publicly  would  want  to  support  the 
funding  of  this  particular  project. 

Only  yesterday  a  well-known  national  organization  came  in  to  testify, 
the  Committee  on  the  Study  of  Incarceration,  which  was  highly  criti- 
cal of  the  bills  before  this  subcommittee.  They  were  rather  cynical, 
you  might  say,  in  their  hopes  for  parole  or  very  much  else,  and  in  part 
this  was  due  to  the  lack  of  what  they  termed  predictability  statistics 
as  to  behavior  and  rehabilitation.  In  fact,  they  claimed  that  the  system, 
in  terms  of  parole  selection,  was  utterly  useless,  that  random  selection 
would  do  a  better  job. 

Tliey  said  part  of  it  was  a  failure  to  rely  on  such  statistics.  But  then 
they  could  not  suggest  any  source  which  could  be  relied  upon. 

So,  throughout  these  hearings  and  throughout  our  hearings  on  capi- 
tal punishment,  we  have  constantly  heard  the  theme  that  we  lack 
knowledge,  we  lack  statistics,  we  lack  the  sort  of  investigations  that 
were  reliable  for  the  purpose  of  making  certain  judgments. 

Mr.  Railsback.  Mr.  Chairman,  would  you  yield  for  just  a  moment? 
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Mr.  Kastenmeier,  I  yield. 

Mr.  Railsback.  I  think  we  ought  to  make  it  clear  for  the  record  that 
if  you  are  referring  to  Mr.  Goodell,  I  think  he  made  it  very  clear  that 
he  was  not  speaking  for  his  organization  but  just  for  himself. 

I  agree  with  your  characterization  of  his  testimony,  but  he  indicated 
that  he  was  not  speaking  for  his  committee.  I  think  as  you  pointed 
out  there  have  been  two  other  members  of  that  committee  who  to  a  cer- 
tain extent  had  endorsed  your  bill. 

Mr.  Kastenmeier.  Perhaps  I  overstated  his  comments,  but  the  pomt 
is  that  there  is  a  lack  of  confidence  in  the  system,  in  part  because  of 
lack  of  adequate  statistical  evidence. 

Mr.  Rector.  Congressman,  if  I  may  comment,  there  is  good  reason 
for  such  lack  of  confidence,  but  drawing  an  analogy  with  the  space 
program,  we  could  have  said  that  without  scientific  knowledge  or 
data  on  how  to  reach  the  moon  or  other  planets  or  cosmic  bodies,  we 
might  just  as  well  start  firing  rockets  off  into  space.  V/e  made  it  a  mat- 
ter of  national  priority  and  developed  scientific  data. 

It  is  rather  interesting  that  we  have  not  made  fighting  crime  and 
solving  the  problems  of  deviant  human  behavior  a  matter  of  national 
prioritv. 

We  have  developed  an  omnibus  crime  bill  and  we  are  funnelling 
Federal  funds,  more  than  the  criminal  justice  system  has  seen,  into 
certain  aspects  of  the  crime-fighting  machinery.  But  please  note  the 
almost  de-emphasis  on  research  in  that  bill.  Note  how  the  National 
Institute  has  been  continually  held  to  about  $7.5  million.  I  am  sure  I 
liave  dven  Mr.  Leonard — and  the  National  Institute — serious  prob- 
lems with  their  limited  research  funds  to  keep  this  first  accumulation 
of  base  data  essential  to  decisionmaking  by  parole  boards  and  courts 
going. 

I  am  sure  he  will  have  to  scratch  and  find  funds  and  that  is  a 
tragedy. 

Mr.  'Kastenmeier.  Your  organization  has  done  a  study  on  the 
LEA  A  and  funding  not  just  in  connection  with  projects  in  which  you 
are  interested,  but  across  the  board.  The  fact  is,  is  it  not,  that  the 
LE AA  is  not  funding  the  parole  process  to  any  great  extent ;  this  sys- 
tem is  receiving  relatively  little  in  terms  of  resources? 

yir.  Rector."  That  is  true.  ^Mr.  Freimund  has  some  data  on  the  way 
LE  AA  funding  is  divided  if  you  would  like  that  for  the  record. 

Mr.  Kastenmeier.  Yes,  aiid  then  I  will  yield  to  my  colleagiaes.  who 
have  been  most  patient. 

Mr.  Freimund.  There  is  a  certain  preamble  necessaiy  to  understand 
the  fiixures  we  are  using. 

What  we  have  done  over  the  past  2  years  in  the  area  of  corrections 
and  in  the  area  of  juvenile  delinquency  has  been  to  conduct  a  content 
analvsis  of  the  LEAA  State  plans. 

This  is  the  planning  document  of  how  they  plan  to  spend  their 
monev.  This  is  not  how  they  actually  spend  the'money.  The  reason  we 
have  taken  the  planning  document  is  it  is  the  only  document  available 
to  the  public. 

There  are  no  records  at  the  Federal  level  or  at  every  State  level  we 
have  checked  into  as  to  how  the  funds  are  actually  being  spent.  There 
seems  to  be  some  strong  indications  that  the  planned  expenditures  are 
not  necessarily  followed  through  but  we  cannot  document  this. 
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Therefore,  we  have  limited  our  analysis  to  the  planning  documents. 

In  1971  we  limited  our  analysis  to  the  State  planning  agencies  and 
to  the  State  block  grant  funds,  "managed"  by  these  agencies  because 
this  is  where  we  can  find  the  relatively  hard  data. 

We  cannot  find  data  that  approaches  any  sort  of  reliability  in  dis- 
cretionary funds  or  in  other  funds. 

;.    Last  year,  1971,  some  $536,499,284  were  allocated  to  the  States.  This 
Represents  the  total  effort  in  the  LEAA  bloclv  grant  program. 

In  the  field  of  corrections  using  LEAA  definitions,  which  include 
probation  and  parole,  the  States  plan  to  spend  $104,499,788  or  18.2 
percent  of  the  available  funds. 

If  you  are  interested,  we  can  break  this  down  on  a  State-by -State 
basis. 

Within  that  figure  of  the  $104  million,  we  then  broke  it  down  again 
in  terms  of  the  program  areas  where  it  was  expended.  We  do  not  have 
specific  State-by-State  dollar  amounts  available  today  but  I  can  give 
them  to  you  in  terms  of  program  area  expenditures. 

In  rehabilitation  and  social  services  they  spent  33.2  percent  of  their 
money. 

This  33.2  percent  can  be  broken  dow^n  in  specific  program  areas; 
community-based  non-residential  received  7.3  percent;  community- 
based  residential  received  4.8  percent;  institution-based  programs  re- 
ceived 15.9  percent;  court-based  programs  received  1.4  percent;  and 
nonspecific  programs  received  3.8  percent. 

This  latter  category  would  relate  to  probation  services;  3.8  per- 
cent of  the  funds  in  this  category  could  not  be  clearly  identified. 

In  the  category  of  improving  correctional  staff  training  and  ca- 
pabilities, this  relates  to  operating  staff,  they  expended  19.4  percent. 
This  can  be  broken  down  the  same  way. 

In  community-based  nonresidential  facilities,  they  spent  0.3  percent. 
They  spent  no' money  in  community-based  residential  facilities.  In 
institutional  services,  6.2  percent;  no  money  in  the  area  of  courts, 
which  would  relate  to  probation  again  and  12.8  percent  unidentifiable. 

In  terms  of  equipment  and  construction,  they  spent  21.1  percent  of 
their  money.  Breaking  this  down  further,  in  nonresidential 

Mr.  Kastenmeier.  I  think  perhaps,  Mr.  Freimund,  if  you  will  just 
give  us  the  general  categories  that  would  be  adequate.  I  would  appre- 
ciate it  if  you  would  make  available  to  the  subcommittee  the  figures 
you  have  so  that  we  can  share  them  at  a  later  date. 

Mr.  Freimund.  Equipment  and  construction  21.1  percent ;  in  proba- 
tion and  parole,  which  because  of  the  present  nature  of  the  plans  we 
could  not  reliably  separate,  they  expended  12.1  percent;  in  public  edu- 
cation, 1.7  percent;  in  other  types  of  diversionary  programs,  0.7  per- 
cent, and  in  research  and  development,  11.8  percent. 

That  11.8  percent  must  be  regarded  with  some  caution  since  the 
bulk  of  that  falls  into  this  nonspecific  type  program. 

It  is  the  opinion  of  our  researchers  that  this  was  really  more  of  a 
slush  type  of  thing  to  balance  out  the  percentages. 

These  can  be  broken  down  further. 

Mr.  Kastenmeier.  That  is  very  helpful.  Thank  you  very  much. 

At  this  time,  I  would  like  to  yield  to  the  gentleman  from  Illinois, 
Mr.  Railsback. 
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Mr.  Eailsback.  First  of  all,  I  want  to  thank  both  of  you.  We  have 
loiown  for  a  long  time  of  the  great  job  you  have  been  doing,  so  I  think 
we  are  very  fortunate  to  have  your  testimony. 

Mr.  Rector.  Thank  you,  sir. 

Mr.  Railsback.  With  regard  to  your  analysis  of  LEAA  spending 
I  am  very  interested  in  that  breakdown.  I  would  also  like  to  comment 
on  the  structure  of  LEAA.  When  Congress  created  LEAA  we  really 
provided  for  an  almost  unlimited  opportimity  for  State  and  local 
governments  to  direct  the  spending  effort  of  the  funds  that  they  re- 
ceive within  certain  very  general  standards  and  guidelines. 

I  guess  what  I  am  saying  is  that  those  figures  which  you  mention  do 
not  really  reflect  any  Federal  direction  but  rather  they  reflect  a  direc- 
tion that  has  been  taken  by  the  people  who  are  given  the  money, 
namely,  the  States  and  the  local  governments ;  is  that  true  ? 

Mr.  Freimund.  Yes,  if  anything  they  reflect  Federal  indirection  or 
nondirection.  They  do  reflect  the  decisions  made  by  the  States  through 
their  State  planning  agencies,  Avhich  are  State  creatures. 

Mr.  Railsback.  I  guess  what  I  am  saying  to  my  colleagues  is  that, 
that  really  is  an  indictment  of  Congress  if  the  money  is  being  mis- 
spent. If  we  think  it  should  be  spent  in  other  ways,  then  it  is  up  to  us 
to  change  it. 

I,  for  one,  was  very  involved,  and  I  think  Mr.  Blester  was,  too,  in 
adding  an  amendment  on  the  floor. 

Governor  Cahill  was  very  involved  in  that  amendment,  too,  wliich 
gave  the  States  and  the  local  governments  too  much  control  over  how 
tliose  funds  were  going  to  be  spent. 

I  am  yery  concerned  that  maybe  there  is  going  to  be  a  need  for  us  to 
reassess  the  situation  if  we  in  fact  want  to  have  some  input  in  the 
direction  that  these  LEAA  funds  are  being  utilized. 

We  have  examples  of  misspending.  You  are  not  talking  about  that. 
Ajiother  committee  is  investigating  that,  but  if  we  think  more  money 
should  be  spent  in  the  area  of  corrections,  perhaps  we  should  think 
about  reassessing  our  policy. 

Do  you  agree  ? 

Mr.  Rector.  Congressman,  I  could  support  you  in  that  because 
I  have  had  conversations  with  Mr.  Leonard  of  LEAA  on  the  same 
points. 

Last  year  we  assessed  for  the  Senate  Subcommittee  on  Juvenile 
Delinquency  the  spending  for  juvenile  delinquency.  Here  was  an 
area  where  over  50  percent  of  the  crimes  as  reported,  arrested,  were 
youngsters  between  the  ages  of  15  and  21  and  still,  over  a  little  over 
14  percent  went  into  that  area. 

That  was  not  a  determination  of  LEAA,  that  was  a  determination 
by  the  States  and  local  communities  and  in  his  ifrustration  Mr. 
Leonard  came  to  our  board  of  directors  meeting  in  October  last  year 
and  asked  if  as  the  major  nonprofit  criminal  justice  agency  in  the 
country  we  would  take  the  lead  in  every  State  to  try  to  get  citizen 
organizations,  citizen  bodies  to  insist  on  at  least  50  percent  lay  citizen 
representation  on  the  planning  committees. 

What  the  Federal  Government  has  done  has  suddenly  given  a  huge 
amount  of  cash  to  a  field  that  needed  it  desperately  but  a  field  that 
had  been  so  isolated  from  the  academic  community,  from  the  research 
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commimity,  from  the  training  community,  so  determined  by  years  of 
pursuing  bad  practices — I  mean,  look,  now,  within  the  next  10  years, 
Federal,  State  and  local  governments  are  determined  to  spend  over 
$2  billion  for  additional  institutions  when  every  bit  of  knowledge  we 
have  says  this  is  the  wrong  way  to  spend  the  money. 

Somehow,  LE AA  must  have  the  funds  for  the  manpower  to  monitor. 
'^^'^len  you  talk  about  monitoring  where  that  money  is  going,  look  at 
the  tens  of  tliousands  of  criminal  justice  agencies  which  are  unilat- 
erally making  decisions  as  to  how  they  are  going  to  carry  out  the 
plans  that  LE  AA  approved. 

I  know  what  my  frustrations  would  be  if  I  were  in  Mr.  Leonard's 
chair. 

Mr.  Railsback.  I  think  we  are  making  a  mistake  if  we  condemn 
Jerry  Leonard  and  LEA  A.  On  occasion,  I  have  been  critical,  as  you 
know,  but  the  more  I  think  about  it,  LEAA  is  just  as  concerned  as 
we  are  about  the  expenditure  of  funds.  Yet,  it  is  bound  by  the  legis- 
lation that  Congress  passed  and  the  President  signed  into  law. 

I  really  believe  that,  too. 

I  just  met  with  LEAA  about  title  E  programs.  They  have  $48 
million  in  funds  assigned  to  this  title  E  program  and  $20  million  is 
going  to  be  used  for  this  so-called  impacted  city  program  where  they 
have  singled  out  eight  cities.  They  tell  me  that  the  funds  are  going 
to  be  used  or  a  bigger  percentage  of  funds  will  be  used  for  cor- 
rectional purposes  within  those  eight  cities. 

The  other  $28  million  worth  of  funds  is  going  to  be  allocated  more 
or  less  on  a  general  formula  of  allocation,  that  is,  making  certain 
the  larger  areas  get  their  fair  percentage. 

LEAA  is  kind  of  strapped  by  the  legislation  that  we  drafted.  I,  foi' 
one,  think  we  are  going  to  have  to  consider  changing  and  providing 
more  Federal  direction. 

Mr.  Rector.  Congressman,  I  guess  the  NCCD  has  been  more  critical 
of  LEAA  than  any  other  national  agency  and  always  suggesting  alter- 
natives because  as  a  citizen  organization,  we  feel  our  role  is  to  serve 
as  a  construc<^ive  critic — but  constructive. 

At  the  same  time,  we  have  a  feeling  that  if  we  let  this  opportunity 
of  Federal  leadership  for  the  criminal  justice  system  go  down  the 
drain,  we  will  have  lost  an  opportunity  that  this  Nation  might  not 
get  foi"  another  50  years. 

So,  rather  than  discard  it  and  be  content  with  taking  it  apart,  the 
best  brains  on  the  Hill  must  help  to  improve  it,  give  them  the  man- 
power to  monitor  and  to  retrieve  funds  wrongly  spent  and  to  get  local 
citizens  involved  who  are  usere  of  the  system  so  they  can  speak  out. 
The  Federal  Government  will  hear  them  and  money  will  not  just  go 
into  putting  money  on  new  chrome  and  grease  for  machinery  which 
will  not  work. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Blester.. 

Mr.  BiESTER.  Thank  you.  Mr.  Chairma^n. 

I  have  sat  through  these  hearings  and  have  shared  much  of  the  frus- 
tration as  t^e  gentleman  from  Illinois,  Governor  Cahill  and  I  had 
been  progressively  in  the  forefront  of  the  amendment  that  may  be 
the  parent  of  this  problem. 

Yet,  I  am  still  not  certain  that  we  should  retreat  totally  from  that 
structure.  I  wonder  whether  there  isn't  some  middle  ground  whereby 
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we  can  strengthen  Federal  standards  but  continue  to  involve  the  local 
community  and  State  agencies,  as  was  our  purpose,  in  their  rapid 
maturation  in  their  thinking  of  these  problems. 

I  do  not  think  we  should  necessarily  say  that  what  we  do  is  totally 
wrong. 
Mr.  Kector.  Not  at  all. 

Mr.  BiESTER.  I  think  that  in  the  long  run  unless  we  are  prepared 
to  federalize  our  criminal  justice  system,  and  I,  for  one,  would  not 
want  to  see  that,  if  we  are  going  to  see  the  improvements  that  all  of  us 
here  are  concerned  about,  it  is  going  to  have  to  be  by  a  push-pull  process 
by  the  local  people  who  are  at  the  action  position  with  respect  to  these 
problems. 

I  rather  enthusiastically  support  title  III  of  this  bill  which  would 
set  standards.  We  can  do  that  still  within,  I  think,  the  conceptual  struc- 
ture that  Mr  Railsback,  Governor  Cahill,  and  I  supported  in  the  House. 

Mr.  Rector.  I  have  the  privilege  of  serving  on  the  LEAA  appointed 
National  Advisory  Commission  on  Criminal  Justice  Standards  and 
Goals.  As  a  critic,  I  was  both  pleased  and  surprised  to  be  asked  to 
serve  as  a  member. 

It  has  been  very  heartening,  under  the  chairmanship  of  Governor 
Peterson  of  Delaware,  to  see  his  insistence  in  each  meeting  of  the 
Commission  to  date  that  we  assess  all  the  standards  and  goals  that 
have  been  established  by  the  others,  both  the  previous  great  commis- 
sions that  have  reported  and  the  private  sector  organizations,  but  that 
we  set  out  a  list  of  priorities  and  we  set  out  criteria  for  accountability 
of  a  system  to  reduce  crime. 

Mr.  BiESTER.  I  am  glad  you  mentioned  that  Peterson  Commission. 
Having  discussed  my  frustrations  since  I  was  one  of  those  who  pressed 
along  with  Senator  Eoth  for  the  creation  of  that  commission,  that 
addendum,  if  you  will,  to  tlie  omnibus  crime  bill,  which  I  think  is 
worth  more  than  the  whole  bill,  I  feel  at  least  I  have  done  one  thing 
right  over  the  past  couple  of  yeai-s. 

^Ir.  Rector.  If  you  could  have  heard  the  initial  arguments  in  past 
meetings,  top  authorities,  arguing  against  the  chairman's  idea  of  the 
accountability  of  the  systems  to  reduce  crime.  Now,  because  he  has  been 
persistent,  I  am  sure  the  standards  and  goals  coming  out  of  that  com- 
mission will  ]ye  of  great  value. 

Mr.  BiESTER.  That  is  good  news  and  that  gives  me  at  least  some  sense 
of  hope  and  I  guess  some  satisfaction.  I  just  felt  that  we  should  not 
necessarily  discard  the  whole  approach. 

Mr.  Rector.  No,  sir;  please  don't. 

Mr.  BiESTER.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Michigan,  Mr.  Conyers. 

Mr.  CoNYERS.  Mr.  Chairman,  I  don't  have  any  questions.  I  have  read 
the  statement  from  the  executive  director  and  I  have  enjoyed  the 
discussion. 

I  am  pleased  to  hear  our  colleagues  on  the  subcommittee  considering 
a  reassessment  of  the  amendment  that  gave  rise  to  at  least  some  of  the 
problems  here. 

I  think  this  has  been  very,  very  helpful  for  all  of  us. 

Thank  you. 

Mr.  KLastenmeier.  On  behalf  of  the  subcommittee,  I  want  to  express 
our  appreciation  and  gratitude  for  your  testimony  here  this  morning. 
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It  seems  to  me  we  could  spend  a  great  deal  more  time  and  there  are 
many  more  questions  in  many  more  areas,  both  with  respect  to  parole 
and  other  aspects  of  criminal  justice,  as  to  which  I  feel  very  strongly 
you  could  be  of  very  great  help  to  this  subcommittee. 

I  hope  that  we  can  call  upon  you  again. 

Mr.  Kector.  Thank  you,  Congressman. 

I  want  to  add  as  a  nonprofit  corporation  we  rigidly  watch  our  ex- 
penditure of  staff  time  so  that  we  do  not  try  to  influence  legislation. 
But,  as  probably  the  most  comprehensive  information  center  in  the 
world,  our  board  of  directors  will  make  our  staff  available  at  any  time 
upon  request. 

You  don't  have  to  pay  us  because  we  are  supported  by  publicly  con- 
tributed f imds  for  this  purpose,  and  we  will  make  ourselves  available 
at  any  time  to  work  with  your  staff  as  you  request. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Rector. 

Nex  the  chair  would  like  to  welcome  a  very  distinguished  jurist 
from  Ohio  who  normally  would  be  introduced  by  his  friend  and  his 
Congressman,  the  Honorable  Charles  Vanik — who  just  walked  in  the 
door. 

Your  timing,  Congressman  Vanik  as  it  is  so  often,  is  almost  perfect. 

I  will  call  upon  our  colleague,  Mr.  Vanik,  who  has  been  meeting 
today  as  a  member  of  the  Committee  on  Committees. 

Mr.  Vanik.  I  want  to  take  this  time  to  present  Judge  Friedman, 
one  of  the  distinguished  jurists  in  our  Court  of  Common  Pleas,  the 
highest  court  in  our  community. 

He  is  a  man  of  great  experience  and  I  look  forward  to  his  testimony 
before  your  committee  today.  I  am  pleased  to  present  Judge  Friedman. 

Mr.  Kastenmeier.  Thank  you,  Congressman  Vanik,  and  as  I  said 
before,  you  are  most  welcome. 

Judge  Friedman,  we  look  forward  to  hearing  from  you.  You  are, 
as  I  note,  chairman  of  the  Ohio  Citizens'  Task  Force  on  Corrections. 

We  have  your  statement,  which  you  may  read  in  its  entirety  or  pre- 
sent in  any  manner  you  deem  appropriate. 

TESTIMONY  OF  THE  HONORABLE  BERNARD  FRIEDMAN,  JUDGE, 
COURT  OF  COMMON  PLEAS,  CUYAHOGA  COUNTY,  OHIO;  CHAIR- 
MAN, OHIO  CITIZENS'  TASK  FORCE  ON  CORRECTIONS 

Judge  Friedman.  I  don't  believe  I  will  burden  you  and  the  rest  of 
the  members  by  reading  my  statement,  although  I  intended  to  read 
a  summary  of  it. 

Mr.  Kastenmeier.  Your  statement  will  be  accepted  for  the  rec- 
ord without  objection. 

(Judge  Friedman's  prepared  statement  appears  at  p.  800.) 

Judge  Friedman.  I  listened  very  carefully  to  the  previous  gentleman 
and  I  decided  this  morning  to  discard  my  statement  and  to  express 
myself  strictly  from  the  heart  and  mind. 

As  a  judge  in  the  Court  of  Common  Pleas  for  the  last  10  years 
and  as  chairman  of  the  Governor's  Task  Force  for  tlie  last  year,  I  have 
learned  a  great  deal  about  the  problems  with  relation  to  crime  in 
the  streets,  to  problems  with  relation  to  parole  and  probation,  and  I 
can  say  at  the  outset  that  I  only  wish  that  every  judge,  be  it  a  Fed- 
eral judge  or  a  Common  Pleas  judge  or  even  a  municipal  judge  which 
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Congressman  Vanik  was  at  one  time,  would  take  the  time  out  from 
their  duties  and  visit  our  prison  system. 

We  would  then  have  a  complete  change  in  the  direction  in  which 
judges  go.  We  would  not  have  so  many  people  sent  to  our  institutions 
if  our  Federal  judges  and  our  Common  Pleas  judges  spent  perhaps 
one  night  under  simulated  conditions  of  what  prisoners  go  througli. 

I  have  had  the  opportunity  to  be  there  for  a  whole  year  to  visit  and 
talk. 

What  is  wrong  with  our  judicial  system  ?  What  is  wrong  with  our 
whole  criminal  aspect  of  it  ? 

I  would  like  to  give  you  a  couple  of  illustrations  that  point  out 
graphically  as  to  what  happened  or  what  is  happening. 

In  1959,'^  a  young  man  came  from  Alabama  to  Cleveland.  He  got 
himself  a  job  working  for  a  factory  making  a  living.  He  was  involved 
in  an  automobile  accident.  He  was  sued  by  the  individual  with  whom 
he  had  an  accident.  The  party  pressed  him  for  payment  of  $264.  He 
did  not  have  the  money. 

He  gave  him  a  check  on  a  nonexisting  account.  Consequently,  a 
charge  was  made  against  him  for  forgery.  He  came  before  a  judge 
without  counsel  in  1959.  He  pleaded  guilty.  He  was  sent  to  the  Ohio 
State  Penitentiary. 

This  man  upon  arrival  at  the  institution  was  attacked  sexually  by 
inmates.  He  tried  to  fight  it  off  and  as  a  result  was  considered  a 
troublemaker. 

From  1959  to  1971  this  man  lingered  in  the  Ohio  State  Penitentiary. 
He  came  up  for  parole  at  various  times — they  flopped  him. 

In  1971,  a  young  man,  a  dedicated  lawyer  who  is  on  our  task  force 
by  the  name  of  Gerald  Messerman — and  I  say  a  very  dedicated  man  be- 
cause without  any  provision  for  funds  he  undertook  this  man's  case. 
He  came  before  me,  filed  an  application  to  set  aside  his  plea  of  guilty 
on  the  basis  that  he  had  no  representation  at  the  time  he  took  the  plea. 

I  heard  the  case :  I  set  aside  the  plea  of  guilty. 

This  man  was  consequently  released  subject  to  a  new  trial.  I  got  the 
prosecutor  to  nolle  it.  The  man  was  released  in  the  month  of  January, 
1972.  He  walked  the  streets  of  the  city  of  Cleveland.  It  was  bitter 
cold;  he  had  no  funds:  he  was  seeking  aid.  He  couldn't  find  it.  In 
desperation  he  called  Mr.  Messerman  and  in  desperation  Messerman 
called  me.  We  could  not  find  an  organization  to  help  him. 

In  the  meantime  he  went  into  the  city  jail  just  to  stay  overniirht. 

The  story  was  given  to  one  of  our  newspapers.  I  don't  know.  Con- 
gressman Vanik,  if  you  read  it.  His  name  was  McDonald.  It  was  on 
the  front  page.  All  of  a  sudden  the  public  became  aware  of  it. 

There  were  all  kinds  of  offers  and  all  kinds  of  contributions  and  he 
gothimself  a  job. 

This  man,  like  any  other  prisoner  who  is  released,  is  generally 
given  a  few  dollars  and  if  it  is  warm  he  is  given  a  pair  of  trousers  and 
a  jacket  and  if  it  is  cold  he  is  given  some  sort  of  cold- weather  outfit. 

Without  any  funds,  he  loses  contact  with  the  community.  What 
happens  to  him  ? 

I  find  in  the  10  years  I  have  been  on  the  bench  that  three  out  of 
five  that  come  before  me  are  repeaters.  They  lose  contact  with  their 
friends,  they  lose  contact  with  their  family,  they  lose  contact  with 


95-263  O  -  73  -  pt.    7A  --  41 


634 

their  community  and  therefore  when  they  get  on  the  streets,  who  can 
they  go  to — only  those  whom  they  have  met  in  institutions. 

Consequently,  when  they  walk  on  the  streets,  the  first  person  they 
see  they  will  commit  another  crime. 

So,  I  say  it  is  a  revolving  door,  a  revolving  situation. 

Let  me  give  you  another  example  that  I  just  received  last  Tuesday 
in  the  mail.  I  want  to  read  it.  It  points  out  graphically  what  is  wrong 
with  our  system. 

This  is  from  a  gentleman  who  now  is  confined  at  Chillicothe  Cor- 
rectional Institution  in  Ohio : 

I  am  writing  to  you  in  regard  to  a  review  of  the  system  that  they  have  at  the 
Chillicothe  Correctional  Institution.  I  am  doing  six  to  115  years  for  the  charge  of 
burglary  and  auto  thievery  and  the  charges  were  made  consecutive.  I  did  three 
years  and  ten  months  before  I  had  my  parole  hearing  in  1968.  I  received  a  five- 
year  continuance  from  the  Parole  Board  for  prior  convictions  and  i)ei*sonality 
factors. 

I  was  transferred  from  Columbus  to  Chillicothe  Correctional  Institution  on 
October  14,  1969.  Since  coming  to  Chillicothe  I  have  had  no  court  calls,  no  trou- 
ble; in  fact,  I  have  had  1.5  months  of  the  honor  system  out  there.  I  did  three 
years  and  ten  months  before  I  was  called  up  before  the  review  board. 

I  was  again  rejected  in  March  of  1971  by  someone  on  the  review  board.  In 
March  1972,  I  wrote  to  Mr.  Rembocker  concerning  the  review  bo.^rd.  He  called 
me  and  he  told  me  that  Mr.  Denton  had  turned  me  down  because  of  my  prior 
convictions. 

Sir,  ihei'e  were  six  people  involved  in  this  crime  that  I  am  here  on.  Five  of 
them  were  white,  and  out  of  the  six,  I  am  the  only  black. 

I  will  not  read  the  rest  of  it. 

This  graphically  jXiints  out  to  me  a  picture  that  I  presume  is  faced 
in  every  State  in  the  Union.  How  can  you  change  this  individual's 
opinion  that  tliere  is  no  racism,  that  he  is  being  treated  like  others  are 
being  treated  ?  You  just  can't  do  it. 

This  man  will  go  tli rough  life  with  that  feeling. 

In  my  studies  as  Chairman  of  the  Corrections  Task  Force,  I  found  in 
the  State  of  Ohio  that  approximately  less  than  3  percent  of  the  per- 
sonnel in  the  correctional  institutions  are  black. 

Approximately  50  percent  of  the  inmates  are  black. 

Now,  I  say  people  who  commit  crimes  are  po,or  people,  be  they  black 
or  white.  They  either  come  from  the  white  ghettos  or  the  black  ghettos. 
That  individual  in  the  black  ghetto  when  he  first  encounters  trouble 
is  generally  met  by  a  white  policeman,  then  met  by  a  white  judge. 

He  is  sent  into  an  institution  and  is  met  by  a  white  personnel  man. 
Therefore,  his  attitude  is  such  that  he  feels  tliere  is  racism  and  unfair 
treatment.  Consequently,  he  will  not  change  his  mind  unless  we  really 
overhaul  the  system  and  make  him  feel  or  make  him  believe  that  there 
is  justice,  that  there  is  fairness,  as  there  should  be  justice  and  fairness 
in  any  institution. 

I  have  made  some  comments  with  relation  to  the  proposals  that  are 
before  you. 

I  believe  there  is  no  use  for  me  to  go  into  it — I  know  you  have  it 
before  you — but  I  want  to  say  it  is  in  the  right  direction. 

I  believe  there  is  a  great  need  and  requirement  for  uniformity  in 
standards.  There  is  a  great  need  for  assistance  from  the  Federal  level 
to  the  various  States,  not  only  to  give  them  standards  but  to  give  them 
aid  and  assistance  with  relation  to  the  development  of  institutions  that 
will  help  to  develop  a  different  atmosphere  and  aspect  of  the  individ- 
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iials  who  run  our  correctional  institutions  and  who  run  our  parole 
system. 

It  is  most  unfortunate,  and  I  can  only  speak  for  Ohio.  Until  recently 
prison  guards  in  Ohio  received  $2.86  an  hour  and  with  the  present 
increase  now  receive  approximately  $3.06  an  hour. 

A  highway  patrolman  in  Ohio,  prior  to  his  recent  increase,  was 
receiving  $3.94  an  hour.  What  kind  of  a  person  can  you  get  to  run  an 
institution  at  $2.86  or  $3.06  an  hour? 

You  get  them  from  the  same  strata,  from  the  same  level  as  the  people 
whom  you  sent  to  the  institutions.  They  are  frustrated  people.  They 
are  the  kind  of  people  who  are  not  successful  in  life  and  they  take 
out  their  frustrations  on  those  whom  they  have  to  guard  in  these 
institutions. 

Congressman  Vanik,  you  may  be  interested  in  one  other  factor  that 
has  been  pointed  out  by  the  previous  speaker  with  relation  to  the 
problem  of  building  large  correctional  institutions. 

In  the  last  administration  of  our  State  they  decided  to  build  a 
mammoth  prison  to  move  the  Ohio  State  Penitentiary  to  Lucasville, 
Ohio.  The  estimated  cost  was  $18  million. 

Lucasville  is  14  miles  north  of  Portsmouth.  It  has  one  of  the  worst 
school  systems  in  the  entire  State  of  Ohio.  The  zoning  for  building  is 
restricted.  There  are  very  few  blacks  living  there. 

For  an  inmate  sent  from  Cleveland  to  Lucasville,  in  order  for  a 
member  of  the  family  to  visit  that  individual,  there  is  only  one  bus 
running  from  Cleveland  to  Lucasville.  That  leaves  at  6:30  in  the 
morning.  It  arrives  in  Lucasville  at  12:  55  in  the  afternoon  and  the 
cost  is  approximately  $22  for  a  round  trip. 

After  arriving  at  Lucasville  the  individual  who  goes  there  must  walk 
approximately  2  miles  to  the  institution.  There  are  no  hotels  or  motels. 
There  is  no  housing  of  any  consequence  there. 

We  talk  about  keeping  communications  between  the  family  and  the 
inmate.  Most  of  the  people  who  have  members  of  their  family  sent  to 
correctional  institutions  generally  are  on  welfare  and  to  ask  them  to 
take  $22  for  a  round  trip  bus  ticket  is  really  taking  an  awful  lot  of 
what  they  need  to  maintain  themselves. 

To  have  to  go  through  the  ordeal  of  travelling  practically  a  whole 
day  and  night  is  really  an  undue  burden  on  the  individual.  So,  what 
are  we  doing  ?  We  are  losing  the  communication  between  the  family  and 
the  inmate. 

It  is  a  tragedy  and  a  travesty  on  justice  that  40-some-odd  million 
dollars  is  thrown  down  the  drain.  "Whether  Federal  funding  was  pro- 
vided for,  I  do  not  know. 

In  losing  communication  between  the  inmate  and  the  family,  when 
he  gets  out,  where  does  he  go  ?  He  comes  back  to  Cleveland,  to  a  family 
that  has  lost  sight  of  him  or  moved. 

Those  are  the  things  that  point  out  to  me  graphically  what  is  basi- 
cally wrong  with  our  whole  system,  and  I  want  to  again  repeat  and 
reiterate  that  the  title  III  that  you  have  proposed  is  most  commend- 
able, as  indicated  by  the  previous  speaker. 

The  provisions  for  giving  the  inmate  the  information  with  relation 
to  the  problems  in  which  he  is  involved  in  relation  to  parole  are  most 
desirable.  Under  our  present  system,  we  have  flops  and  flops  and  flops 
of  people  who  come  up  for  parole,  without  any  knowledge,  wi<  hout  any 
indication  as  to  why  they  have  flopped. 
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Until  recently  he  had  no  rights  to  be  represented  by  counsel. 
With  relation  to  technical  violations  of  parole  that  we  have  had  in 
many,  many  situations,  the}^  used  to  pick  him  up,  no  bond  provision  for 
the  individual,  and  no  hearing  at  the  local  level. 

He  would  be  sent  down  to  the  institution  and  they  would  make  a 
'determination  whether  he  should  be  reconfined  or  not.  He  is  taken 
away  probably  from  a  job  and  from  his  family. 

I  have  been  handed  a  note  by  my  Congressman  and  I  will  read  it 
exactly  as  written :  "ask  for  unanimous  consent  for  the  insertion  into 
the  record  of  my  statement  as  prepared  in  writing  preceding  my 
printed  remarks." 

Mr.  Kastenmeier.  Without  objection,  your  13-pa^e  statement  Avill 
be  received  and  will  be  placed  in  the  record  in  its  entirety  in  addition 
to  the  oral  remarks  which  you  have  just  made. 

Judge  Friedman.  I  don't  want  to  take  up  any  more  of  your  time, 
geiitlemen.  You  may  have  some  questions,  and  I  would  prefer  that. 

I  am  subject  to  direct  examination,  cross-examination,  without  any 
limitation  and  I  won't  find  myself  too  uncomfortable,  but  generally  it  is 
the  opposite. 

Mr.  Kastenmeier.  I  have  a  question  or  two,  but  first  I  would  like 
to  vield  to  my  colleague  from  Pennsylvania. 

Mr.  BiESTER.  Thank  you,  Mr.  Chairman,  for  yielding. 
I  have  not,  Judge,  had  an  opportunity  to  read  your  printed  state- 
ment. I  cannot  believe,  however,  that  it  could  be  1  ounce  more  force- 
ful, direct  or  more  convincing  than  the  oral  statement  you  have  just 
given  us. 

I  am  certain  that  if  it  were  possible  for  some  of  those  who  shout 
the  loudest  about  the  risk  of  coddling  criminals  by  reforming  our 
criminal  system  to  spend  a  couple  of  days  in  our  current  system, 
I  think  they  would  understand  we  have  discovered  a  successful  institu- 
tion, if  our  goal  is  punishment. 

We  have  very  few  successes  in  our  various  institutional  structures 
today  but  we  are  certainly  very  successful  in  punisliing  people  if  that 
is  the  purpose  of  prison. 

Judge  Friedman.  T  believe  I  have  something  in  my  statement.  Many 
of  my  friends,  including  my  colleagues,  have  stated  to  me,  "Wliy  take 
such  an  interest  in  the  inmates  when  you  see  what  is  happening  on 
the  streets,  and  a  lot  is  happening  on  our  streets  ?" 

I  tell  them  and  I  tell  you,  I  am  not  compassionate  or  svmpathetic 
with  the  person  who  commits  a  crime.  My  wife  and  I  live  in  a  neigh- 
borhood which  has  been  regarded  as  one  of  the  finest  in  Cuyahoga 
County  for  years,  the  Shaker  Heights,  the  Shaker  Square  District. 

We  used  to  be  able  to  walk  the  streets  without  fear.  Today  we  are 
fearful  of  walking  the  streets.  My  wife  and  I  were  walking  the 
streets  of  New  York,  70th  and  Park,  2  years  ago.  She  was  attacked  in 
the  presence  of  my  son  and  I  and  knocked  to  the  street. 

Our  apartment  was  burglarized,  turned  upside  down,  and  every- 
thing was  taken. 

I  am  not  compassionate  or  sympathetic  to  the  individual.  What  I 
am  interested  in  is  taking  sight  of  the  fact  that  in  order  to  reduce 
crime  we  must  humanize  the  indi\ddual  in  the  institution. 

If  we  can  humanize  20  percent,  straighten  out  30  percent,  we  reduce 
the  tremendous  cost  of  crime  in  our  cities.  That  is  the  real  purpose. 
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Mr.  BiESTER.  You  have  made  precisely  the  point  I  was  about  to. 
I  think  that  is  absolutely  correct. 

I  was  in  prosecution  for  71/2  j^ears  and  I  have  the  same  practical 
concern  here  that  you  have  spoken  about. 

You  heard  the  previous  witness  discussing  the  block  grant  approach 
that  we  adopted  in  the  Congress  with  respect  to  LEAA. 

You  have  heard  all  of  us  here  expressing  certain  misgivings  about 
how  that  approach  is  working  out  at  the  practical  level. 

I  gather  from  your  testimony  that  as  a  result  of  the  creation  of 
agencies  pursuant  to  that  block  grant  approach  that  conceivably 
some  of  those  at  the  action  level  in  the  criminal  justice  system  are 
being  drawn  into  more  direct  concern  with  these  problems  than  they 
miarht  be  if  we  had  approached  it  purely  as  a  Federal  grant  system. 

Am  I  correct  in  that  ? 

Judge  Friedman.  I  believe  you  are  correct. 

Mr.  BiESTER.  Thank  you  very  much. 

Mr.  Kastenmeier.  I,  too,  would  like  to  commend  you  for  an  excel- 
lent presentation  and  to  observe  that  your  written  statement,  as  I 
think  you  have  also  indicated  orally,  does  express  support,  for  both 
the  two  bills  before  the  subcommittee— H.R.  13118  and  H.R.  13293.  You 
also  suggest,  and  I  am  paraphrasing  to  the  extent  applicable,  that 
they  are  rather  in  line  with  what  the  Ohio  Citizens'  Task  Force 
recommended. 

Judge  Friedman.  I  wanted  to  point  out  for  your  comparison  of  study 
in  what  we  have  recommended  and  similar  to  what  is  implemented  at 
the  present  time  as  a  matter  of  fact  and  what  your  bill  proposes,  and 
I  want  to  reiterate  again  that  we  need  your  help  and  assistance,  both 
at  the  Federal  level  and  at  the  State  level. 

Mr.  Kastenmeier.  In  one  respect,  certainly,  you  state  almost  pre- 
cisely what  Mr.  Rector  did,  and  I  wish  to  quote.  You  say : 

I  wish  to  impress  on  the  Members  of  the  Judiciary  Committee  the  obvious 
need  of  corrections  escaping  the  traditional  institutional  emphases  of  the  past. 
The  future  lies  in  the  community,  not  in  the  prisons.  An  end  of  federally  subsi-^ 
dized  funding  for  building  construction  should  be  seriously  considered  with 
the  exception  of  building  halfway  houses,  in  the  approximate  area  of  25  beds. 

This  is  essentially  what  Mr.  Rector  suggested  on  behalf  of  the  Na- 
tional Council  on  Crime  and  Delinquency — we  should  be  moving  away 
from  building  prisons  and  moving  toward  community  orientation. 

This  is  apparently  your  experience  in  Ohio. 

Judge  Friedman.  Yes,  let  me  point  out  to  you  graphically  what  Gov- 
ernor Gilligan  mentioned  to  me  just  a  couple  of  weeks  ago. 

We  had  a  gentleman  in  Colum'bus,  Ohio,  who  got  his  master's  degree 
in  psychology  and  came  from  Cornell,  I  think,  and  he  came  to  Ohio 
State  University  to  work  on  his  doctorate. 

We  have  the  stiffest  drug  laws,  in  Ohio.  Possession  of  marihuana 
used  to  be  2  to  15  years.  Possession  for  sale — ^I  had  it  reduced.  I  spon- 
sored a  bill. 

It  is  now  a  misdemeanor.  Possession  for  sale  is  now  10  to  20.  Sale 
of  one  marihuana  cigarette  is  20  to  40  years. 

This  gentleman  in  Columbus  working  for  his  doctorate  apparently 
sold  a  couple  of  marihuana  cigarettes.  He  came  before  the  court  and 
was  charged  with  possession  and  sale. 
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As  a  compromise  he  took  a  plea  of  guilty  to  possession  for  sale  and 
he  was  given  10  to  20  years.  Here  is  a  man  with  a  spotless  record 
thrown  into  an  institution  with  all  of  the  worst  types  of  criminals. 

It  is  really  a  tragedy,  an  absolute  tragedy.  You  take  college  kids  and 
others  who  have  never  had  any  blemishes  on  their  records  to  be  thrown 
in  with  burglars,  robbers,  and  so  forth,  and  to  have  to  be  in  that  institu- 
tion for  that  period  of  time. 

It  makes  no  sense  or  reason. 

Mr.  Kastenmeier.  I  certainly  agree  with  you,  Judge  Friedman. 

On  behalf  of  the  subcommittee,  I  desire  to  again  express  our  appre- 
ciation for  your  coming  today  and  our  appreciation  to  our  esteemed 
colleague,  Mr.  Vanik,  for  coming  here  and  introducing  you. 

We  are  always  happy  to  see  him,  too. 

This  concludes  this  morning's  hearing. 

This  subcommittee  will  resume  its  hearing  on  May  3,  at  10  o'clock  in 
the  morning,  in  this  room. 

Until  that  time,  the  subcommittee  stands  adjourned. 

(Whereupon,  at  11 :55  a.m.,  the  subcommittee  hearing  was  recessed 
to  reconvene  at  10  a.m.,  Wednesday,  May  3, 1972.) 


FEDERAL  AND  STATE  PAROLE  SYSTEMS 


WEDNESDAY,   MAY  3,    1972 

House  of  Representatives, 
Judiciary  Committee,  Subcommittee  No.  3, 

Washington^  B.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.,  in  room  2226, 
Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier,  chair- 
man, presiding. 

Present :  Representatives  Kastenmeier,  Railsback,  and  Ryan. 

Staff  members  present:  Howard  Eglit,  corrections  counsel,  and 
Thomas  Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order  this  morn- 
ing for  the  continuation  of  hearings  on  parole  in  America,  and  on 
several  bills— H.R.  13118,  H.R.  13293,  and  H.R.  12908,  and  other 
measures — affecting  the  institution  of  parole. 

This  morning  it  is  a  personal  pleasure  to  greet  my  colleague,  the 
Congressman  from  Florida,  Representative  Bill  Chappell,  Jr.,  and 
to  compliment  him  on  his  interest  in  the  subject,  and  to  also  express  an 
interest  in  his  bill,  H.R.  12908.  I  would  like  to  extend  greetings  and 
a  welcome  to  my  colleague. 

TESTIMONY  OF  THE  HONORABLE  BILL  CHAPPELL,  JR.,  A  REPRE- 
SENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  FLORIDA 

Mr.  Chappell.  Mr.  Chairman,  I  thank  you  very  much  for  that.  And 

with  your  permission,  in  the  interest  of  saving  time,  I  will  simply  offer 
a  written  statement,  a  short  one,  and  ask  that  it  be  placed  in  the  record 
in  lieu  of  my  reading  it. 

Mr.  Kastenmeier.  Without  objection,  that  shall  be  done. 

( Mr,  Chappell's  prepared  statement  appears  at  p.  804. ) 

Mr.  Chappell.  Then,  I  would  like  to  turn  specifically  to  discus- 
sion of  the  bill.  Actually,  H.R.  12908  is  a  very  simple  bill. 

Present  law,  as  we  know,  provides  that  one  is  eligible  for  parole 
at  the  end  of  his  serving  one-third  of  his  sentence,  unless  the  court 
at  the  time  of  the  sentencing  has  entered  an  order  reducing  that 
period  of  time. 

This  bill  simply  provides  that  one,  after  serving  one-third  of  his 
time  or  1  year  of  his  sentence,  whichever  is  the  lesser,  shall  be  entitled 
to  parole.  It  leaves  the  provision  that  the  court  can  even  reduce  that, 
if  at  the  time  of  sentencing,  the  presentence  investigation  shows 
that  he  should  be  entitled  to  better  consideration.  In  that  respect  he 
can  reduce  it  still  more. 
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The  present  Law  provides  that  only  those  who  have  been  sentenced 
to  1  year  or  more  shall  be  entitled  to  parole  under  these  circumstances. 
And  this  bill  reduces  that  period  to  6  months. 

On  the  second  section  of  the  bill,  the  requirement  that  the  parole 
meet  certain  conditions  with  reference  to  residual  community  treat- 
ment centers  is  eliminated  from  the  bill  to  o;ive  more  flexibility  to 
the  Parole  Board,  so  that  it  might  determine  the  terms  and  condi- 
tions without  specifying  whether  it  has  to  be  with  a  residual  com- 
munity or  not. 

Essentially,  those  are  the  changes  proposed  by  this  bill.  Mr.  Chair- 
man, I  believe  that  this  would  go  a  long  way  in  keeping  our  pris- 
oners from  being  institutionalized.  It  would  give  the  Board  of  Parole 
the  flexibility  it  needs  to  get  people  out  and  rehabilitated  in  a  much 
shorter  period  of  time  and  keep  them  from  becoming  institutionalized. 

Just  by  comparison,  the  State  of  Florida  has  a  parole  law  that 
makes  one  eligible  for  parole  after  the  first  day.  Obviously,  this 
takes  into  account  the  fact  that  the  parole  commission  would  not 
be  able  to  do  it  in  the  first  place  in  1  day.  They  would  have  to  get  a 
history  of  the  man  in  prison,  too.  And  it  never  happens  that  way. 

But  the  point  is  he  could  be  eligible  after  1  day.  And  thev  find 
that  it  works  very  well.  It  gives  the  commission  the  flexibility  it 
needs  to  rehabilitate  people  and  keep  them  from  becoming  institu- 
tionalized. 

I  thank  you,  Mr.  Chairman,  for  the  opportunity  of  discussing  the 
bill. 

Mr.  Kastenmeier.  I  appreciate  my  colleague's  comments.  I  am  in- 
terested in  the  experience  in  Florida.  It  resembles  somewhat  the 
California  indeterminate  sentence,  which  is  approached  from  a  sen- 
tencing standpoint,  while  yours  is  approached  from  a  parole  eligibil- 
ity standpoint,  apparently. 

One  of  the  complaints  widely  held  among  inmates  in  California 
was  that  the  indeterminate  sentence  tended  to  make  so  indefinite  a 
parole  date  that  they  became  very  frustrated  in  the  process  and  became 
embittered. 

Incidentally,  California  has  changed  their  system  somewhat,  experi- 
mentally or  otherwise,  to  give  them  sort  of  a  pledge  of  future  release 
at  a  future  specified  date.  That  is  to  say,  if  a  man  does  well  and  pro- 
ceeds with  his  program,  his  rehabilitation,  he  can  expect  to  be  paroled 
in.  say,  18  months,  or  something  of  that  sort. 

I  am  wondering  how  the  Florida  experience  has  turned  out.  You 
say  that,  as  a  practical  course,  you  do  not  parole  men  on  the  first  day 
of  eliffibility,  but  the  law  does  give  the  parole  commission  great 
flexibility. 

Mr.  Chappell.  That  is  right.  Actually,  their  experience  has  been 
that  it  takes  a  number  of  weeks  to  see  whether  or  not  that  man  has 
truly  made  an  attempt  to  rehabilitate  himself,  to  follow  the  rules  of 
the  prison  and  so  forth.  Therefore,  as  a  practical  situation,  I  doubt 
that  they  would  ever  have  one  really  considered  under  3  months.  But 
the  point  is  that  they  can  be. 

Now,  this  bill  also  provides  that  the  court  would  determine  the 
eligibility  for  parole — for  example,  6  months  or  9  months  or  a  year, 
whatever  it  happens  to  be — and  requires  the  Director  of  the  Bureau 
of  Prisons  to  furnish  the  study  which  is  required  under  present  law  to 
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the  Parole  Board  not  less  than  90  days  prior  to  the  time  he  will  become 
eligible  under  the  order  of  the  court.  His  record  from  the  beginning 
is  going  to  at  least  give  the  study  upon  which  the  parole  might  be 
ultimately  and  finally  based. 

Mr.  Kastenmeier.  One  additional  criterion  you  have  suggested  is 
not  only  the  three  current  ones — ^that  he  has  observed  the  rules  of  the 
institution;  that  there  is  a  reasonable  probability  that  he  will  live 
and  remain  at  liberty  without  violating  the  law ;  and  that  such  release 
is  not  incompatible  with  the  welfare  of  society — but  you  have  also 
added  the  criterion  that  he  has  made  positive  efforts  toward  his  own 
rehabilitation. 

]Mr.  Chappell.  That  is  correct. 

JNIr.  I^STENMEiER.  What  do  you  think  positive  efforts  toward  his 
own  rehabilitation  would  involve? 

]Mr.  Chappell.  Well,  in  addition,  of  course,  to  his  following  the 
rules  of  the  prison,  I  think  that  he  ought  to  do  something  affirmatively 
in  his  vocation,  if  those  opportunities  are  offered  in  prison.  And  they 
usually  are.  This  would  show  that  he  is  interested  in  improving  him- 
self and  showing  that  he  wants  to  be  able  to  make  a  better  contribu- 
tion to  society  when  he  gets  out.  I  think  that  would  be  one. 

There  would  be  a  number  of  other  ways,  I  think,  such  as  participa- 
tion in  whatever  activities  the  prison  might  offer — not  just  sjwrtswise, 
but  otherwise,  in  church  affiliations  and  other  work. 

Mr.  Kastenmeier.  After  a  prisoner's  serving  1  year,  could  there 
be  in  your  view  actions  which  society  might  condemn  ?  For  example, 
could  you  have  a  situation  where  you  have  a  man  sentenced,  say,  from 
10  years  to  30  years  for  commission  of  a  murder?  He  does  work  at  his 
rehabilitation  and  observe  the  rules.  And  the  Board  thinks  that  he 
could  live  at  liberty  without  violating  the  law. 

So,  15  months  after  he  starts  his  term,  he  is  released.  Do  you  think 
that  might  be  a  problem  ? 

Mr.  Chappell.  I  think  it  could  be  a  problem.  It  depends  again  on  the 
strength  of  the  parole  board.  If  that  parole  board  holds  hard  and  fast 
to  reasonable  rules,  I  don't  think  there  would  be  any  problem. 

I  was  talking  just  yCvSterday  evening  with  the  chairman  of  the 
Florida  Parole  Commission.  And  this  was  a  point  that  he  brought  out 
when  discussing  some  of  these  things  and  discussing  the  Florida  line- 
up. The  parole  commission  there  had  not  sought  a  reduction  of  the 
period  to  1  day,  as  it  now  stands  in  Florida.  It  had  previously  been 
6  months.  So,  they  had  not  sought  a  change. 

But  the  legislature,  for  one  reason  or  another,  sought  this  and 
wanted  the  flexibility  to  be  there.  But  his  comment  was  that  it  is  going 
to  depend  on  the  strength  of  that  board.  As  long  as  the  people  have  con- 
fidence in  that  board  and  that  they  are  going  to  truly  weigh  the 
applications  for  parole  under  the  circumstances  they  ought  to,  then 
it  will  not  be  a  problem. 

But  as  you  say,  if  you  had  one  that  was  guilty  of  a  heinous  crime, 
then  society  might  be  disturbed  if  that  person  was  released  in  a  year. 
On  the  other  hand,  if  they  follow  the  intent  and  purposes  of  the  law, 
I  think  they  can  weigh  the  interests  of  society  closely  to  see  what 
bearing  it  might  have  on  the  confidence  of  people  in  the  system. 

I  personally  don't  think  that  we  would  have  any  problem  in  that 
respect,  although  I  think  the  board  would  have  to  be  very  careful 
about  it. 
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Mr.  Kastenmeier.  I  thank  my  colleasne.  I  yield  to  the  gentleman 
from  Illinois. 

Mr.  Railsback.  I  want  to  commend  you  for  your  interest.  Is  it  a 
good  idea  for  a  parole  board  to  give  the  reasons  for  denial  of  parole  ? 
Some  States  do  provide  reasons  for  denial  of  parole.  However,  most 
States  do  not. 

Mr.  Chappell.  Mr.  Railsback,  I  think  so.  It  seems  to  me  that  it 
would  be  a  good  idea.  It  lets  everybody  know — and  lets  the  man  know 
why  his  parole  has  been  rejected.  It  gives  him  an  opportunity  to  go 
back  specifically  and  try  to  improve  himself  for  later  successful  ap- 
plication. 

To  me  it  gives  the  public  the  reasons  why  it  was  turned  down.  His 
family  and  everyone  else — everyone  knows  what  it  is.  And  it  gives 
him  a  positive  base  from  which  to  work.  So,  I  think  it  would  be  a  rea- 
sonable requirement. 

Mr.  Railsback.  Well,  again,  I  want  to  congratulate  you  for  your 
statement  and  thank  you  for  your  interest. 

Mr.  Kastenmeier.  Yes.  Thank  you  very  much.  The  subcommittee 
appreciates  your  statement.  It  appreciates  that  you  have  introduced 
H.R.  12908  and  taken  some  leadership  in  this  area.  We  look  forward 
to  working  with  you. 

]Mr.  Chappell.  Thank  you,  sir. 

Mr.  Kastenmeier.  Next,  the  Chair  is  pleased  to  greet  another 
colleague.  Congressman  Stewart  McKinney,  from  Connecticut. 

TESTIMONY  OF  THE  HONOPABLE  STEWART  B,  McKINNEY,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  CONNECT- 
ICUT, ACCOMPANIED  BY  ROBERT  BROOKS,  CHIEF  OF  PROGRAM 
DEVELOPMENT,  CONNECTICUT  DEPARTMENT  OF  CORRECTIONS, 
AND  DR.  LARRY  ALBERT,  DIRECTOR  OF  REHABILATIVE  SERV- 
ICES, CONNECTICUT  DEPARTMENT  OF  CORRECTIONS 

Mr.  McKinney.  Thank  you,  Mr.  Chairman. 

I  am  Congressman  McKinney,  Fourth  Congressional  District  of 
Connecticut.  I  have  brought  with  me  today  Mr.  Robert  Brooks,  who 
is  head  of  program  development  for  the  Connecticut  Department  of 
Corrections;  and  Dr.  Darry  Albert,  who  is  director  of  rehabilitative 
services. 

With  your  permission,  Mr.  Brooks  does  have  some  remarks  which, 
after  I  am  finished,  he  would  like  to  also  put  in  the  record. 

Mr.  Ka,stenmeier.  Without  objection  we  will  be  pleased  to  hear 
from  Mr.  Brooks  as  well  as  you,  Congressman  McKinney. 

Mr.  McKinney.  I  would  first  like  to  thank  you  for  inviting  me  to 
testify,  with  the  knowledge  that  I  address  you  today  as  a  layman, 
concerned  citizen,  and  legislator  and  not  an  expert  in  the  field  of 
prison  reform. 

I  wish  to  make  a  few  brief  comments  on  what  I  feel  faces  us  today 
from  my  own  experience  in  a  prison  and  the  subsequent  dialogue  which 
developed  between  myself  and  other  concerned  citizens  throughout 
the  United  States. 

Before  I  address  myself  specifically  to  the  area  of  parole,  I  would 
like  to  make  a  few  introductory  remarks  on  the  system  of  which  it  is 
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an  integral  part.  I  think  I  voice  the  concern  of  many  Americans  in  re- 
gard to  the  great  waste  of  human  and  natural  resources  which  is  our 
pi'esent  prison  system.  The  men  behind  the  walls  in  Terre  Haute  or 
Atlanta  often  find  their  behavior  the  subject  of  many  surveys  and  fic- 
tion, but  eventually,  they  come  to  understand  that  they  are  really  only 
the  object  of  neglect. 

We  are  not  concerned  here  with  the  motivating  factors  which  got 
them  where  they  are.  But  Ave  certainly  have  more  than  a  generous  stake 
in  wliat  happens  to  them  from  the  day  of  their  arrest  and  their  subse- 
quent treatment  in  the  criminal  justice  system. 

I  think  I  can  safely  say  that  we  have  adopted  the  theory  of  rehabili- 
tation as  both  a  salutarj^  treatment  for  the  offender  and  an  adequate 
safeguard  for  the  public.  However,  if  we  are  to  profess  an  adamant 
belief  in  rehabilitation,  then  we  certainly  must  admit  that  v/e  have 
either  failed  miserably  or  we  have  the  hardest  criminals  in  the  world. 
I  think  most  would  agree  that  the  latter  is  true  and  is  necessarily  the 
product  of  the  former. 

How  should  we  respond  to  this  situation  ?  Some  would  say  that  we 
have  been  too  soft  and  that  rehabilitation  is  a  failure  and  that  our 
main  concern  should  be  punishment. 

May  I  deviate  for  a  moment  to  say  that  the  mail  I  have  received  says 
that  my  interest  in  this  subject  is  one  of  coddling  prisoners,  whereas 
I  think  my  interests  are  far  more  in  the  human  factors,  in  protecting 
the  public  by  not  training  our  prisoners  in  a  life  of  crime,  which  is 
what  I  am  afraid  we  are  doing. 

These  same  people  would  point  to  the  recent  prison  riots  and  the 
work  stoppages  and  food  strikes  at  such  comfortable  prisons  as  Dan- 
bury.  Ironically,  the  fact  of  the  matter  is  that  we  are  inflicting  the 
cruelist  of  punisliments  on  our  prison  populations  every  day. 

First,  we  send  many  young  men  to  prison  who  should  never  be  there 
in  the  first  place.  Second,  when  they  do  get  to  prison,  we  tell  them 
that  they  may  be  there  for  a  year  or  they  may  be  there  for  .5  years.  They 
don't  know  how  long  their  stay  will  be.  And  they  don't  know  what  to 
do  to  shorten  it.  They  are  sure  of  only  one  thing — ^that  one  day  in  the 
future  some  man  from  Washington  will  sit  down  in  front  of  them  and 
tell  them  whether  they  will  be  there  for  another  year  or  not. 

Where  can  we  place  the  blame  for  this  situation?  It  lies  with  all 
Americans,  myself  included,  who  have  failed  to  see  that  we  all  have  a 
stalce  in  the  lives  of  these  men,  that  most  crimes  are  committed  by  re- 
peaters and  that  like  it  or  not,  more  than  90  percent  of  those  men  that 
we  send  behind  bars  are  going  to  be  coming  out.  And  they  are  going 
to  be  coming  out  mad  at  society. 

Now,  where  do  we  start  ?  We  start  by  recognizing  the  fact  that  our 
criminal  justice  system  is  uncoordinated  and  overgrown.  If  we  have 
neglected  the  aged  and  the  mentally  ill,  you  can  be  sure  that  at  the 
bottom  of  the  list  are  our  prisons  and  the  administration  of  the  system 
which  got  them  there. 

How  do  we  intend  to  ameliorate  this  situation?  Do  we  pat<ih  up  the 
old  system  which  has  proven  time  and  again  that  it  can't  respond,  that 
it  can't  fulfill  its  task  of  rehabilitating  the  prisoner  and  protecting 
society  ?  Unfortunately,  I  think  that  is  where  we  are  headed. 

The  Federal  Parole  Board's  operation  has  been  referred  to  by  one 
commentator  as  "on  the  whole  as  low  in  quality  as  anything  I  have 
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seen  in  the  Federal  Government."  The  Parole  Board  exists  to  protect' 
society  and  to  offer  prisoners  hope  if  they  reform.  I  think  we  need 
only  check  the  statistics  to  prove  that  society  is  far  from  protected. 
Anci  if  you  ask  prisoners  what  is  their  main  grievance,  they  will  prob- 
ably answer,  'the  parole  system.' 

I  tliink  it  is  also  interesting  to  note  that  in  talking  to  prison  guards 
across  the  country,  I  find  that  one  of  the  greatest  times  of  stress  and 
strain  and  activism  within  the  prisons  is  just  before  parole  decisions 
are  to  be  handed  down. 

One  such  prisoner  in  the  Atlanta  Federal  Penitentiary  wrote  nie 
the  following : 

The  major  cause  of  prison  uprisings  in  the  opinion  of  this  writer,  based  on 
years  of  experience  as  a  prisoner  in  the  state  prisons  and  in  the  Federal  sys- 
tem, is  the  denial  of  the  prisoner's  right  to  earn  his  freedom.  The  continued 
arbitrary  treatment  of  prisoners  by  state  and  Federal  parole  boards  and 
authorities  will  continue  to  compound  the  problems  of  prison  administrators 
and  render  their  rehabilitative  programs  useless  and  meaningless  if  allowed 
to  continue.  The  time  has  come  that  a  prisoner  convicted  in  the  courts  of  this 
land  can  be  allowed  by  his  own  efforts  to  earn  his  right  to  freedom  from  his 
term  of  incarceration. 

Ironically,  the  Chairman  of  the  Federal  Parole  Board,  testifying 
before  your  committee  actually  made  the  best  case  for  reorganization 
of  the  parole  system.  He  asserted  that  it  was  the  "enormous  responsi- 
bility" of  the  Board  as  the  releasing  authority  for  inmates  of  the 
Federal  system  to  conduct  hearings  on  some  12,000  cases,  review  sonie 
5,000  progress  reports,  totaling  some  17,000  decisions  in  1970.  This 
actually  comes  down  to  about  5  minutes  per  man. 

This  is  not  an  "enormous  responsibility."  It  is  an  impossible  respon- 
sibilitv,  when  you  consider  that  this  entire  load  is  handled  by  eight 
Board  members  and  eight  Board  examiners. 

Mr.  Keed,  Chairman  of  the  Federal  Board,  asserted  that  the  Board 
had  set  out  on  a  massive  research  project  to  study  decisionmaking  pro- 
cedures of  the  U.S.  Board  of  Parole  and  to  conduct  follow-up  research 
on  the  success  or  failure  of  those  paroled.  This  project  was  termed  a 
unique  one  in  the  fact  that  it  would  utilize  for  the  first  time,  through 
modern  computers,  correlation  of  relevant  social  factors  which  would 
be  pertinent  to  our  "rapidly  changing  culture  patterns  of  the 
Seventies." 

Whether  or  not  this  concept  is  possible  is  bevond  me.  But  even  if 
this  information  were  available,  how  would  it  be  used  in  relation  to 
other  criteria  such  as  the  5-minute  hearing?  Could  we  be  safe  in  assum- 
ing that  the  computer  might  become  the  sole  judge?  Have  we  pro- 
gressed so  far  that  we  have  even  lost  sight  of  the  individuality  of  man 
despite  the  fact  that  he  has  been  branded  a  criminal  ? 

I  commend  the  Chairman  and  other  members  of  the  committee  for 
introducing  the  long-awaited  changes  in  the  parole  system  as  con- 
tained in  H.R.  13118.  These  reforms,  if  enacted  into  law,  would  see 
substantive  progress  made  in  this  area.  However,  I  do  not  feel,  as  I 
have  mentioned  before,  that  the  overhaul  of  a  sunken  ship  will  neces- 
sarily make  that  ship  seaworthy  again. 

I  do  not  think  that  this  legislation  significantly  answers  the  problem 
of  meeting  the  administrative  needs  of  some  17,000  cases  each  year.  I 
do  not  think  that  this  legislation  significantly  answers  the  need  for  a 
more  humane  approach  to  our  prison  population.  And  finally,  I  do  not 
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think  this  legislation  faces  the  ovenvhelming  problem  of  the  criminal 
justice  system  to  coordinate  itself  into  a  responsive  contemporary  and 
total  system. 

For  my  own  purposes,  I  feel  that  H.R.  13293,  introduced  by  Con- 
gressman Railsback,  and  S.  3185,  introduced  by  Senator  Percy  in  the 
Senate,  formulate  a  viable  alternative  to  the  present  system. 

Parole,  as  I  have  stated  earlier,  should  be  and  in  reality  is,  inter- 
related to  all  the  other  steps  which  make  up  criminal  adjudication.  The 
main  thrust  of  this  legislation  would  get  the  Board,  in  this  case  a  Dis- 
trict Board,  right  into  a  case  from  the  minute  of  arraignment.  This 
would  mean  that  evaluation  and  consultation  would  be  taking  place 
from  the  very  start.  This  consultation  would  be  between  the  court,  the 
U.S.  attorney,  the  defense,  and  the  Board. 

I  have  made  clear  my  feeling  that  the  present  Board  as  it  is  now 
constituted  cannot  possibly  handle  the  load  which  comes  before  it  each 
year.  With  the  establishment  of  District  Boards  in  each  of  the  90  Fed- 
eral districts  we  would  alleviate  this  great  burden  and  for  once  see 
individual  attention  given  the  offender  and,  at  the  same  time,  a  better 
chance  for  his  rehabilitation  and  a  more  secure  community. 

I  think  one  of  the  most  interesting  aspects  of  H.R.  13293  is  the  chance 
which  is  given  in  special  pre-trial  consideration  for  an  offender  to  be 
released  into  special  community  program.s.  be  they  drug,  alcohol,  or 
health  centers,  for  a  period  of  1  year.  This  type  of  program  is  revolu- 
tionary in  the  sense  that  it  answers  a  two-fold  problem. 

One,  our  prison  population  has  drastically  been  changed  by  the  great 
number  of  young  people  who  have  been  arrested  on  drug  charges.  In 
Connecticut  over  50  percent  of  all  the  male  inmates  in  our  prisons  are 
drug  dependent.  And  many  of  them  are  newcomers  to  the  criminal 
world.  They  soon  find  themselves  well  trained  by  the  pro  in  all  the  con 
games,  thereby  becoming  losers  on  two  fronts,  both  to  narcotics  and 
to  a  life  of  crime. 

The  second  aspect  w^hich  has  always  been  of  great  concern  to  me  is 
the  great  lack  of  psychiatric  and  mental  aid  which  is  now  available 
in  our  prisons  at  this  time.  The  utilization  of  community  programs 
would  see  this  scarcity  filled  and  also  at  the  same  time  provide  good 
care  to  the  offender. 

I  would  like  to  deviate  here  for  a  minute  to  say  that  it  seems  to  me 
that  w^hat  we  have  done  is  to  design  our  prisons  to  control  and  to  in- 
carcerate the  10  percent  of  the  prison  population  that  we  could  call 
unretrainable,  unrehabilitative,  the  hardened  criminal  mind,  the  man 
who  behaves  in  society  in  such  a  way  that  we  can't  control  him  and  then 
comes  into  the  prison  and  behaves  in  exactly  the  same  way  as  he  did  in 
society. 

Now,  what  happens  ? 

We  fill  the  prisons  with  the  unhardened  criminals  or  the  drug  addict, 
who.  No.  1,  basically  is  usually  under  35,  who  probably  has  no  criminal 
history  per  se  behind  him.  Because  this  hardened  10  percent  beliaves 
the  same  way  they  do  in  society,  they  control  the  entire  population  of 
the  prison.  They  become,  in  other  words,  the  threat  and  the  leader 
and  the  boss. 

And  I  think  the  really  interesting  thing  is  that  as  long  as  we  incar- 
cerate in  this  manner,  the  suggestion  that  parole  may  be  available  in  6 
months — as  much  as  anyone  desperately  wants  to  get  out  of  prison — 
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is  not  as  commanding  a  threat  to  his  everyday  existence  as  those  10 
percent  who  are  so  hardened  and  so  totally  in  control  of  most  of  the 
prison  structures  in  the  country. 

I  would  hope  that  if  new  programs  were  implemented,  there  would 
be  no  bounds  for  the  Federal  and  State  programs  to  work  side  by  side. 

It  would  also  be  the  function  of  this  Board  to  set  up  goals  for  the 
convicted  offender,  so  that  he  would  know  what  is  expected  of  him  and 
that  he  can  be  sure  that  he  will  have  an  annual  review  of  his  case  with 
the  results  of  that  review  published,  and,  I  might  add,  at  the  lowest 
possible  cost.  This  new  attempt  at  regionalization  for  more  than  one 
reason  strikes  me  as  much  more  advantageous  than  the  system  which 
now  exists. 

This  legislation  also  does  not  lose  sight  of  the  need  for  national 
policy  and  standards  or  the  need  for  appellate  jurisdiction  over  the  Dis- 
trict Boards,  which  would  be  filled  by  the  Circuit  Board.  Although  the 
exact  powers  of  this  Board  seem  at  this  time  nebulous,  I  cannot  ques- 
tion its  concept  of  giving  this  regional  program  the  unification  it  needs. 

This  committee  has  certainly  recognized  the  need  for  greater  re- 
search into  all  the  aspects  of  prison  reform  and  corrections.  Whether 
this  void  can  be  filled  by  an  institute  or  adA^sory  council,  I  would  like  to 
see  greater  cooperation  between  the  State  and  the  Federal  Government 
correction  departments,  giving  both  sectors  a  chance  to  share  their 
knowledge,  programs,  and  ideas,  and  be  available  to  them. 

I  think,  if  anything,  we  must  share  our  knowledge  in  this  field  and 
that  certainly  no  one  has  a  monopoly  on  this  commodity. 

The  m.ain  thrust  of  my  statement  today  has  been  to  emphasize  the 
great  need  for  us  to  regionalize  and  unify  the  knowledge  and  meth- 
ods which  we  now  have.  To  bring  some  awareness  to  all  Americans  of 
the  waste  of  lives  and  money  which  now  is  a  fact  of  life  in  our  prisons 
is  terribly  important. 

I  commend  this  committee  for  any  action  which  it  will  take  in  rec- 
tifying this  situation.  And  I  appreciate  the  chance  you  have  given  me 
to  express  my  views.  Thank  you. 

Mr.  KAsraNMEiER.  Thank  you.  We  appreciate  your  statement.  I  take 
it,  then,  that  you  endorse  H.R.  13293,  as  the  way  to  deal  with  the  prob- 
lem of  parole  ? 

Mr.  McKiNNEY.  Yes,  Mr.  Chairman.  It  seems  to  me  that  for  the 
reasons  I  stated,  particularly  the  caseload  and  the  totalit^y  approach 
that  the  regional  board  would  be  able  to  give  the  individual  treat- 
ment from  the  day  of  arraignment  to  final  adjudication  of  the  case. 

Mr.  Kastenmeier.  I  think  you  observed  at  some  point  that  one  of 
the  major  complaints  individuals  in  prison  have  is  the  parole  system. 
Do  you  think  by  structural  decentralization,  regionalization,  that  w^e 
can  meet  this  complaint? 

Mr.  McKiNNEY.  I  am  not  so  sure  that  w^e  will  ev^er  meet  the  com- 
plaint of  any  prisoner.  I  am  sure  that  prisoners  will  always  have  com- 
plaints about  any  board  that  is  going  to  determine  whether  they  will 
be  free  or  not.  But  I  do  think  that  by  building  a  case  record  on  the  in- 
dividual and  establishing  a  smaller  body  where  there  is  a  continuing 
progress  and  knowledge  on  the  part  of  the  board  from  the  very  begin- 
ning, that  at  least  prisoners  will  feel  that  they  have  been  more  fairly 
treated,  that  they  haven't  been  passed  on  or  rejected  by  simply  some 
standard  that  may  have  no  connection  with  their  crime,  their  particu- 
lar prison,  or  the  way  their  particular  prison  is  run. 
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For  instance,  a  regional  board,  I  think,  would  become  awjire  of  some 
of  the  specific  problems  that  you  might  have  in  a  specific  prison,  which 
might  bring  about  a  slightly  different  norm  of  behavior  by  the  mere 
fact  that  the  prisoner  must  survive  within  that  prison  or  the  mere  fact 
that  we  don't  seem  to  have  the  money  or  the  knowledgeability  of  prison, 
where  survival  is  as  difficult. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois  asked  the  preced- 
ing witness  whether  the  prisoner's  being  notified  of  reasons,  let's  say, 
in  the  case  of  denial,  would  be  useful. 

iSIr.  McKiNXEY.  This  would  be  a  vital  part.  I  think  in  my  statement 
I  suggest  a  published  report  of  the  reasons  why.  But  I  think  if  we  came 
to  regional  boards,  we  might  come  to  the  point  where  if  not  the  Board 
itself,  at  least  the  prison  psychiatrist  or  prison  administrator  would  be 
able  to  sit  down  with  the  prisoner  and  go  over  the  report  from  the 
Board  and  say  "These  are  the  following  reasons  why  you  have  been 
denied  parole." 

I  think  right  now,  most  prisoners  that  I  have  met  feel  that  it  is  just 
a  giant  lottery  wheel.  And  who  knows  ? 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Illinois. 

]Mr.  Railsback.  Congressman  McKinney,  you  may  be  the  only 
]Member  of  Congress,  as  far  as  I  know,  who  has  actually  spent  some 
time  in  prison.  As  I  recall,  you  voluntarily  entered  a  prison  to  observe 
its  conditions.  "What  were  the  circumstances  when  you  entered  that 
prison  ? 

Mr.  McKinney.  The  circumstances  were 

Mr.  Railsback.  I  hope  they  don't  embarrass  you. 

Mr.  McKinney.  No  ;  certainly.  Connecticut,  I  think,  has  taken  on 
a  unique  program,  in  that  they  are  requiring  all  officers  and  people 
who  work  for  the  department  of  corrections  to  be  incarcerated  to  find 
out  what  it  is  like. 

I  had  the  double  advantage  of  knowing  that.  No.  1, 1  would  be  in- 
carcerated with  guards.  They  didn't  know  who  I  was.  They  were  not 
knowledgeable,  I  believe,  as  to  how  long  they  were  going  to  be  there, 
but  I  was  knowledgeable  of  the  fact  that  I  was  only  going  to  be  there 
for  36  hours.  I  think  it  is  interesting  just  to  give  you  some  background, 
because  I  don't  believe  myself,  that  this  affected  my  attitude. 

These  two  gentlemen  here  were  my  persecutors.  Within  6  hours  we 
were  in  total  isolation  from  each  other.  There  were  individual  cells, 
looking  at  a  cement  wall.  There  was  no  way  we  could  see  each  other. 
There  was  just  a  voice  from  the  next  room. 

I  know  that  I  am  a  hardened  smoker,  as  you  can  see.  I  never  went 
without  a  cigarette,  although  I  didn't  have  any  when  I  went  in.  Co- 
operation was  that  great  between  the  prisoners. 

Obviously,  by  the  time  I  was  in  there  6  hours,  there  were  three 
leaders.  And  we  had  never  even  seen  each  other.  The  thing  that  really 
amazed  most  of  the  guards,  that  amazed  me,  was  that  we  became 
unified.  And  they  are  prison  guards.  They  have  to  go  back  and  work  in 
these  prisons.  We  became  unified  in  our  total  and  complete  dedication 
to  beating  them. 

We  had  within  6  hours  a  total  system  of  acknowledgement  as  to 
when  a  guard  was  coming,  whether  it  was  a  friendly  guard  or  a  nasty 
guard,  land  so  on. 

They  overdid  themselves,  in  that  they  gave  us  no  papers,  no  pencils, 
magazines,  radios,  books,  or  anything  else.  I  frankly  almost  went  stir 
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crazy  in  the  place.  They  planted  a  knife  in  my  cell  that  made  me  aware 
that  almost  any  prisoner  is  open  to  being  framed  by  any  other 
prisoner. 

I  was  then  thrown  into  the  box  for  a  couple  of  hours.  The  psychia- 
trist, Larry,  gave  me  a  rough  time.  He  wanted  to  know  how  I  felt. 
And  the  whole  thing  was,  I  felt  that  even  though  I  knew  I  was  getting 
out,  I  became  appalled  at  how  my  mind  was  being  taken  over  by  the 
place.  I  don't  think  I  can  describe  to  any  of  you  how  it  felt._ 

The  one  thing  that  really  drove  me  the  craziest  was  simply  the 
noise.  I  cannot  describe  to  you 

Mr.  Railsback.  Were  you  able  to  sleep  ? 

Mr.  McKiNNET.  You  have  to,  you  get  so  tired  after  a  while.  But  the 
noise.  Most  of  our  prisons  are  built  out  of  cement  and  then  there  are 
steel  boxes  erected  inside  them.  By  the  very  nature  of  the  construc- 
tion, the  noise  is  incredible.  A  snore  becomes  an  air  horn.  A  toilet  flush 
three  tiers  away  sounds  like  someone  is  drowning  in  the  Niagara.  There 
is  iust  no  way  to  describe  what  this  does  to  you. 

You  lmow,*we  talk  about  the  Communists  in  North  Korea  with  their 
business  of  the  noise  and  the  lights  all  the  time.  I  am  not  sure  that  we 
are  much  better.  How  anyone  keeps  their  mind  on  anything  with  this 
perpetual  chaos  going  on,  I  don't  know. 

Mr.  Railsback.  We  had  one  psychiatrist  in  Wisconsin  who  talked 
about  certain  conditions  within  the  prison.  I  posed  a  hypothetical  to 
him  which  I  thought  related  to  Waupun,  which  is  their  maximum 
security  institution.  They  have  a  so-called  silent  rule.  It  is  my  under- 
standing that  a  prisoner  can  only  speak  if  spoken  to  by  a  guard.  The 
psychiatrist  said  if  that  was  the  case,  it  would  tend  to  make  somebody 
psychotic.  Do  you  think  it  would? 

Naturally,  I  agree  with  your  assessment  that  we  should  do  something 
about  the  caseload  problem.  We  do  have  to  completely  restructure  the 
present  system.  We  have  had  other  witnesses  who  have  not  agreed 
with  the  Percy  approach.  Senator  Percy,  when  he  testified  before  this 
subcommittee,  and  this  is  his  bill  which  T  introduced  in  the  House, 
H.R.  13293,  indicated  that  his  purpose  in  recommending  and  intro- 
ducing this  legislation  was  to  provide  a  viable,  workable  structure. 

He  indicated  that  he  was  not  addressing  himself  to  the  legal  me- 
chanics, because  he  was  not  a  lawyer.  But  he  further  indicated  the 
reason  he  felt  the  need  for  restructuring  was  based  upon  his  extensive 
business  experience.  He  had  excellent  experience,  as  you  know,  as  a 
chief  executive  of  one  of  our  major  corporations. 

If  we  could  restructure  the  Federal  parole  system,  wouldn't  it  also 
be  a  good  idea  to  change  some  of  the  procedures,  such  as  recommended 
bv  the  chairman's  bill  ?  In  other  words,  I  think  that  there  are  some  pro- 
visions in  the  chairman's  bill  which  are  much  needed.  I  am  afraid  if 
we  don't  set  them  out  and  we  only  restructure,  we  still  might  be  pre- 
serving and  only  improving  what  should  be  a  dead  horse. 

Mr.  McKiNNEY.  I  would  agree  with  you.  In  other  words,  I  am  not 
Sitting  here  arguing  for  90  boards  per  se.  I  am  looking  for  restructur- 
ing, at  least  so  far  as  the  structure  will  be  able  to  deal  with  the  load. 
I  am  looking  for  restructuring  that  sets  up  a  system  that  can  deal,  I 
think,  from  beginning  to  end  with  the  prisoner,  right  through  from 
arraignment  to  release. 
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I  think  I  am  looking  desperately  for  a  system  that  will,  I  hopp, 
keep  us  from  incarcerating  about  50  percent  of  the  people  that  Ave 
incarcerate  in  regular  prison.  I  think  we  need  the  standards.  I  think 
the  chairman's  bill  has  a  lot  of  improvements  in  it. 

You  know,  it  is  amazing  to  me.  I  had  no  idea  what  was  going  to 
happen  when  I  started  on  this  thing.  I  very  much  wish  I  were  on  your 
committee. 

Every  prison  is  so  different  in  the  fight  for  survival.  Until  we  can 
come  up  with  some  type  of  a  unified  or  at  least  slightly  equal  prison 
system,  we  have  got  to  be  a  little  careful  on  what  registers  as  proper 
behavior.  The  fight  for  survival  in  some  prisons  is  far  more  severe 
than  it  is  in  others. 

Mr.  Railsback.  I  just  want  to  thank  you  for  your  statement  and 
indicate  that  I  am  certain  that  any  legislation  that  is  reported  out  by 
this  subcommittee  is  going  to  have  to  be  sold  to  the  rest  of  the  House 
and  then  to  the  Senate.  And  I  hope  that  we  have  other  members  who 
are  as  sympathetic  and  as  informed  as  you  are  about  this  problem. 

We  have  discovered  that  there  are  many,  many  things  that  have  to 
be  corrected,  including  not  just  prison  conditions;  we  have  to  address 
ourselves,  maybe,  to  some  kind  of  a  minimum  wage,  because  they  are 
not  paying  in  some  States,  They  don't  pay  you  anything,  like  2  cents 
an  hour  or  4  cents  an  hour.  In  the  Wisconsin  system  it  is  50  cents  a  day. 
This  leads  to  family  breakups,  divorce,  subsequent  warfare. 

So,  we  are  going  to  need  a  lot  of  help.  And  I  hope  that  you  will 
help  us.  And  we  certainly  appreciate  your  input. 

Mr.  McKiNNEY.  Well,  I  guess  my  basic  message,  Congressman,  is  to 
say  that  I  am  here  to  help  when  you  have  a  tougli  struggle.  I  think  as 
minority  leader  in  the  State  of  Connecticut,  the  first  thing  the  appro- 
priations committee  always  cut  was  the  department  of  corrections. 

I  think  if  we  could  get  across  the  message  to  our  fellow  colleagues — 
in  the  State  of  Connecticut,  it  costs  twice  as  much  as  it  does  to  send  a 
boy  to  Yale  to  keep  a  drug  addict  in  prison.  And  nothing  happens, 
because  the  staff  and  the  funds  aren't  available.  He  may  come  out  a 
criminal  and  cost  society  even  more  money.  Maybe  we  have  to  appeal 
to  the  Nation's  pocketbook  to  undo  any  injustices. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Ryan. 

Mr.  Ryan.  I  should  like  to  commend  our  colleague  for  his  interest  in 
this  subject,  for  having  taken  the  time  to  make  himself  acquainted 
with  some  of  the  problems  and  some  of  the  conditions  under  which 
prisoners  are  incarcerated.  It  is  terribly  important  that  legislators  have 
firsthand  knowledge.  And  this  is  an  area  which  most  legislators  have 
not  really  confronted. 

I  think  there  is  some  remedy  by  virtue  of  the  subcommittee  taking 
into  account  your  experience  and  your  advice.  And  we  can  come  out 
with  a  bill  for  which  we  should  be  able  to  obtain  support  from  the 
majority  of  our  colleagues.  Your  interest  and  help  will  certainly  pro- 
mote that.  I  commend  you. 

Mr.  McKiNisTEY.  Thank  you  very  much. 

Mr.  Chairman,  should  I  have  Mr.  Brooks  speak  now  ? 

Mr.  Kastenmeier.  Yes.  I  will  now  acknowledge  Mr.  Brooks.  Do  us 
a  favor  and  again  identify  both  gentlemen  accompanying  you  here 
this  morninsr. 
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Mr.  McKiNNEY.  x\ll  right.  They  are  Mr.  Robert  Brooks,  who  is 
program  development  head  of  the  Connecticut  Department  of  Correc- 
tions; and  Dr.  Larry  Albert,  who  is  director  of  rehabilitative  services 
for  the  Connecticut  Department  of  Corrections. 

I  might  add  that  I  am  very  proud  of  the  Connecticut  Department  of 
Corrections.  We  as  a  State  have  eliminated  our  city,  county,  and  State 
jails  and  have  put  eveiy thing  into  one  department  of  corrections. 

TESTIMONY  OF  ROBERT  BROOKS,  CHIEF  OF  PROGRAM  DEVELOP- 
MENT, CONNECTICUT  DEPARTMENT  OF  CORRECTIONS 

Mr.  Brooks.  Thank  you.  Distinguished  Chairman  and  members  of 
the  committee,  it  is  an  important  honor  for  me  to  appear  before  this 
committee  and  voice  my  individual  opinion  with  respect  to  proposed 
legislation  now  under  consideration. 

I  speak  from  5  years'  experience  un'der  the  staff  of  the  Illinois  State 
Penitentiary,  10  years  on  the  faculty  of  the  Crime  Study  Center  at 
Southern  Illinois  University,  and  current  experience  in  the  Connecticut 
Department  of  Corrections. 

The  practice  of  parole  is  about  to  enter  its  second  century  in  this 
country.  Despite  this  long  experience  with  its  practice,  we  lack  the 
solid  evidence  of  its  worth  in  control  of  social  behavior. 

But  parole  as  a  form  of  minimum  restraint  continues  its  appeal,  its 
attractiveness  to  both  pubic  and  correctional  administrator  alike. 
Weaknesses  are  noted  in  parole  practice  from  time  to  time.  And  legis- 
lation is  offered,  as  this  year,  to  shore  up  the  structure  and  give  it 
supposed  new  strength. 

But  the  restructure  now  proposed  seems  to  be  more  of  the  same — 
more  parole  board  members,  more  parole  agents,  more  discretionary 
power.  I  should  like  to  suggest,  though,  that  the  solution  to  program 
weakness  is  not  always  in  the  amplification  of  a  program,  not  in  the 
bestowal  of  greater  manpower,  nor  quasi- judicial  discretion. 

Instead,  in  the  case  of  parole,  there  is  needed  some  accounting  of 
the  ]:)ublic  usefulness  of  this  instrumentality  in  affording  us  greater 
community  protection  and  evaluation  of  the  enormous  power  wielded 
by  these  bodies,  a  power  frequently  greater  than  that  of  the  courts  in 
determining  the  length  of  the  sentence. 

In  terms  of  fundamental  legal  procedures  and  the  guarantees  of  due 
process,  and  equal  protection  under  the  law,  an  objective  assessment 
must  find  parole  wanting  in  terms  of  both  utility  and  fundamental 
procedures.  Moreover,  parole  represents  today  the  single  most  impor- 
tant source  of  coercive  power  within  the  correctional  system. 

Within  the  latitude  of  the  indeterminate  sentences,  parole  may  occur 
at  the  minimum  or  maximum  time  or  at  any  point  in  between,  A  dis- 
cretionary power  vested  in  the  parole  board  may  be  here  utilized  to  de- 
mand particular  behavior  from  parole  applicants.  The  required  be- 
haviors may  or  may  not  bear  any  relationship  to  the  real  needs  of  the 
inmate. 

Often  they  are  generalized  as  participation  in  the  treatment  pro- 
frram.  Or  they  may  represent  the  caprice  of  a  single  board  member. 
In  any  event,  such  specifications  are  often  formulated  with  less  than 
a  minute's  deliberation  and  imposed  upon  an  inmate,  so  that  his  sen- 
tence is,  in  effect,  lengthened  by  months  or  years. 
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If  the  function  of  criminal  adjudication  is  the  deterrence  of  a  par- 
ticular offender  and  for  the  public  at  large,  then  the  coercive  power  of 
parole  and  its  instrumentalities  is  not  needed. 

Under  a  system  in  which  parole  as  we  know  it  no  longer  functions, 
the  State  would  still  be  able  to  re-arrest  for  criminal  offenses.  And 
more  importantly,  it  could  offer  to  ex-offenders  on  a  voluntary  basis  a 
whole  range  of  services — employment  counseling  and  placement,  con- 
tinuation of  education,  and  crisis  assistance. 

Under  such  a  changed  system,  the  motivational  confined  offenders 
would  be  helped  toward  treatment  and  rehabilitative  services.  Where 
it  existed,  it  would  be  a  genuine,  self-directed  motivation,  freely  en- 
tered upon.  This  is  important,  because  no  song  and  dance  performed 
exclusively  for  the  purposes  of  impressing  a  parole  board  can  ever 
meet  the  deep  and  complex  needs  of  some  prisoners  for  fundamental 
change  in  the  way  in  which  they  handle  self-correction  and  respon- 
sibility. 

Rehabilitative  change  cannot  be  coerced.  It  must  be  elected.  The 
removal  of  the  inequities  and  the  inefficiencies  of  parole  would  enable 
us  to  get  on  with  the  business  of  building  an  effective  and  humane  sys- 
tem of  corrections,  a  system  which  would  offer  just  and  equal  treat- 
ment, work  and  learning  opportunities,  and  the  chance  to  discharge 
one's  sentence  with  dignity  and  individuality. 

This  is,  I  would  submit,  another  instance  m  which  the  public's  fear 
is  confronted  by  evolving  standards  for  its  work,  standards  which  ask 
of  corrections  new  and  higher  levels  of  performance  in  affording 
greater  community  protection  via  changes  in  the  behavior  patterns 
of  the  clientele  committed  to  our  care.  The  standards  would  ask  the 
correction  of  corrections  and  new  recognition  of  the  human  rights  of 
prisoners. 

In  meeting  these  new  standards,  we  need  fundamental  reevalua- 
tions,  some  basic  surgery,  and  a  large  measure  of  hard  work. 

I  thank  you  for  hearing  my  testimony.  As  a  postscript,  I  might  add 
that  we  offered  to  Congressman  McKinney  hospitality  at  one  of  our 
c'ommunity  correctional  centers — our  incarceration  simulation.  And 
we  would  offer  to  any  other  member  of  this  committee  or  to  any 
Member  of  Congress,  the  same  experience. 

Mr.  Kastenmeier.  I  don't  know  whether  to  thank  you  or  not. 

Mr.  McKinney.  The  food  is  terrible. 

Mr.  Kastenmeier.  But  I  appreciate  your  comments.  And  we  do 
appreciate,  because  the  subcommittee  has  visited  a  number  of  in- 
stitutions, what  Congressman  McKinney  has  subjected  himself  to. 
And,  certainly,  we  appreciate  your  experience. 

One  of  the  deep  impressions  left,  one  of  the  dilemmas  in  corrections 
quite  apart  from  parole,  is — even  among  the  most  progressive  and 
advanced  well -motivated  of  our  wardens,  superintendents  of  institu- 
tions— the  ultimate  need  that  they  presumably  feel  for  control,  con- 
trol of  their  institution,  for  coercive  power. 

And  this  ends  up,  of  course,  in  polarization.  Perhaps  it  had  not 
been  intended  at  the  outset.  Nonetheless,  it  seems  to  inevitably  ensue. 
So  the  question  really  is,  how  do  we  get  out  of  that  svndrome?  How 
can  we  get  out  of  the  sort  of  feeling  that  Congressman  McKinney 
expressed  by  virtue  of  his  own  personal  experience  ? 
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Throughout  the  corrections  continuum,  we  always  have  the  demand 
for  the  authority  to  be  able  to  coerce,  whether  the  individual  is  on  the 
parole  board  or  whether  he  is  a  warden  of  an  institution.  How  can 
we  get  out  of  that  syndrome  without  really  getting  into  a  sort  of 
chaotic  situation  with  respect  to  whatever  order  is  required  ? 

Mr.  Brooks.  So  long  as  we  have  maximum  security  institutions — 
and  there  are  great  capital  investments  in  these-  across  the  country — 
I  think  we  are  going  to  have  some  problems  in  our  institutions.  Cer- 
tainly, they  don't  all  derive  from  the  nature  of  parole. 

I  would  retain  one  coercive  element,  so  long  as  we  are  going  to 
retain  these  large  monoliths  of  maximum  security,  and  that  would  be 
the  use  of  good  time,  good-time  credits  to  be  earned  by  a  man  for  kinds 
of  standard  behavior.  I  don't  recognize  this  as  a  positive  good.  But 
certainly,  it  is  the  kind  of  thing  that  is  needed  if  we  are  going  to 
maintain  an  institution  such  as  our  maximum  security  institution  in 
Sommers  or  the  Illinois  State  Penitentiary  at  Joliet  or  any  other 
large  maximum  security  building. 

Basically,  we  need  to  move  very  quickly  and  rapidly  in  breaking 
up  these  big  institutions,  architectural  methods  to  break  them  down 
into  smaller  units,  to  make  them  into  working  units  in  which  these 
elements  of  control  are  not  such  a  great  problem. 
'Mr.  Kastenmeier.  Thank  you. 

The  gentleman  from  Illinois  ? 

Mr.  Railsback.  I  just  want  to  thank  you  for  coming  and  for  your 
statement.  Actually,  I  would  like  to  accept  on  behalf  of  our  subcom- 
mittee your  offer  to  visit  certain  prisons.  I  would  like  to  recommend, 
Mr.  Chairman,  that  Congressmen  Blester  and  Mikva  be  appointed  to 
participate.  [Laughter.] 

Mr.  Kastenmeier.  Yes.  At  one  time  they  expressed  considerable  in- 
terest in  that  experiment — ^before  they  visited  a  number  of  institu- 
tions, I  might  say. 

The  gentleman  from  New  York,  Mr.  Ryan  ? 

Mr.  Ryan.  No  questions. 

Mr.  McKiNNEY.  Dr.  Albert  would  like  to  respond  a  little  bit  to  your 
question. 

Dr.  Albert.  I  have  a  comment  I  would  like  to  make. 

Mr.  Kastenmeier.  Yes.  Dr.  Albert  ? 

Dr.  Albert.  In  terms  of  the  coercive  nature  of  the  controls  that  the 
administrators  are  concerned  about,  I  think  if  we  look  around  the 
country  at  the  kinds  of  problems  we  have  been  having  with  parole 
as  it  is,  it  has  not  acted  as  a  deterrent  in  terms  of  keeping  institutions 
under  control. 

In  fact,  in  Massachusetts,  at  Walpole,  where  they  have  had  consider- 
able trouble  over  the  past  several  months,  one  of  the  major  reasons 
for  the  trouble  has  been  the  parole  system.  It  seems  to  me  that  if  we 
had  a  system  in  our  institutions  that  people  knew  when  they  were 
getting  out  and  didn't  have  the  tension — I  think  the  men  from  Cali- 
fornia who  have  been  interviewed  stated  that  this  was  one  of  the 
major  tensions,  being  at  the  caprice  of  a  parole  board. 

They  had  to  keep  dancing  different  tunes  to  it  with  treatment  or 
education,  whatever  happened  to  be  in  vogue.  That  would  reduce  the 
tension  at  the  institution.  I  think  that  if  we  prosecuted  felonies  com- 
mitted in  the  institution  the  same  as  we  did  on  the  outside,  and  people 
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knew  that  they  were  going  to  get  an  addition  to  their  sentence  for  be- 
havior that  is  not  condoned  outside  any  more  than  inside,  that  would 
really  keep  control. 

I  think  it  is  just  a  big  myth  that  this  parole  thing  keeps  control. 
After  all,  our  major  goal,  when  we  put  people  back  on  the  street  is 
to  have  them  be  in  a  condition  that  is  different  from  when  they  got  in 
there.  And  it  is  not  just  to  keep  control  of  these  institutions. 

Mr.  Kastenmeier.  In  that  respect,  one  of  the  elements  of  coercion, 
which  H.R.  13118  in  its  present  form  has  removed,  is  reimprisonment 
for  a  technical  violation  of  parole.  There  has  been  considerable  com- 
ment about  that — the  recommitting  of  an  individual  to  an  institution 
is  necessary  to  make  a  penalty  for  technical  violation  credible. 

So,  we  reach  a  number  of  points  at  which  as  a  matter  of  policy  we 
have  to  ask  ousel ves  which  is  more  important.  To  what  extent  do  we 
need  to  maintain  certain  elements  of  coercion  ? 

It  has  been  suggested  to  us  that  within  the  prison  itself  it  is  no 
longer  necessary.  We  should  be  moving  toward  merely  a  denial  of  the 
normal  privileges  inmates  have  as  a  manner  of  attempting  to  enforce 
normal  discipline,  rather  than  resorting  to  more  extreme,  coercive 
methods. 

Mr.  McKiNNEY.  We  have  taken  up  enough  of  your  time.  But  I 
would  like  to  bring  out  two  points.  Then  I  will  stop,  because  I  get 
going  on  this  subject. 

The  parole  boards  really  don't  bear  much  relationship  to  reality  in 
this  world  as  we  see  it.  If  we  were  to  take  the  Niak,  which  is  a  prison 
for  women  in  Connecticut,  a  low  estimate  within  the  prison  is  50  per- 
cent for  homosexual  relations.  My  guess  would  be  that  it  is  70.  But  I 
am  not  there. 

But  this  is  obviously  a  reason  for  denial  of  parole.  Yet  Connecticut 
has  passed  and  put  on  the  books  a  law  that  any  consenting  adult  in 
private  may  have  any  kind  of  sexual  relation  they  would  like.  And 
they  are  not  in  violation  of  the  law. 

Now,  the  parole  board  requires  church  attendance.  This  is  almost 
unbelievable.  Our  parole  boards  require  that  you  don't  get  bad  marks 
for  not  eating  the  food  that  is  put  before  you.  This  is  unbelievable.  I 
guess  the  point  I  am  trying  to  get  across  is  that  there  seems  to  be  abso- 
lutely no  working  relationship  between  the  world  we  live  in  and  the 
parole  board's  basis  for  decisions. 

The  other  thing  I  think  is  interesting  is  that  I  have  not  yet  found 
a  State  or  any  branch  of  the  Federal  system  that  will  allow  me  un- 
named and  unmarked  without  publicity  to  enter  any  real  prison  as 
a  prisoner  for  2  or  3  days.  When  pressed,  the  reason  which  is  usually 
handed  out  by  the  State  attorney  general  or  the  Bureau  of  Prisons 
is  "we  are  afraid  something  may  happen  to  you." 

In  the  long  run,  this  is  an  incredible  commentary  on  the  prison 
system  of  the  United  States,  if  they  are  afraid  that  a  Congressman 
might  not  survive  just  as  a  human  being  within  a  prison  for  a  36-hour 
period. 

Mr.  Kastenmeier.  Yes.  I  think  your  point  is  well  made.  And  I 
want  to  express  the  gratitude  of  this  subcommittee  to  you.  Congress- 
man McKinney,  and  Mr.  Brooks  and  Dr.  Albert,  for  your  appearances 
this  morning,  and  to  suggest  that  this  subcommittee,  while  it  is 
presently  concluding  this  morning  our.  hearings  on  parole,  is  under- 
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taking  further  hearings  in  consideration  of  many  otlier  pieces  of  leg- 
islation with  respect  to  the  corrections  continuum. 

I  would  like  to  invite  you  to  come  back,  particularly  because  of  your 
unique  experience  and  valued  insights. 

Mr.  McKiNNEY.  Thank  you  very  much. 

Mr.  Kastenmeier.  Thank  you  very  much. 

The  chair  would  like  to  call  Mr.  Joe  Grant  and  Dr.  Stenhen  Fox, 
Avho  are  co-directors  of  the  National  Prison  Center  in  Iowa  City,  Iowa. 
They  are  here  this  morning  and  have  come  a  long  distance.  We  are 
very  pleased  to  greet  them. 

Mr.  Grant.  Thank  you  for  this  opportunity  to  appear  before  you. 
I  am  Joe  Grant.  Dr.  Stephen  Fox  is  on  my  far  left.  He  is  a  rather 
distinguished  psychologist  from  the  T^niversity  of  Iowa,  who  is  known 
in  the  field  of  psychology  extensively.  He  has  done  a  great  deal  of 
work  and  with  us  has  managed  to  bridge  the  staff  of  the  National 
Prison  Center  and  associate  more  closely  with  the  community  in  Iowa 
City. 

We  have  managed  to  bring  in  a  number  of  people  from  the  Univer- 
sity of  Iowa  to  assist  us  in  many  of  our  projects. 

We  had  not  planned  on  bringing  Mr.  Richard  Tanner,  who  is  di- 
rector of  prisoner  affairs  for  the  National  Prison  Center,  Avith  us. 
However,  his  particular  case,  as  far  as  parole  is  concerned,  we  felt 
was  so  pertinent  that  we  would  like  permission  for  him  to  join  us 
with  some  of  the  testimony  today. 

Mr.  Kastenmeier.  We  will  be  pleased  to  welcome  Mr.  Tanner  as 
well. 

Mr.  Grant.  Dr.  Fox  will  start.  Thank  you. 

TESTIMONY  OF  DR.  STEPHEN  FOX,  PROFESSOR  OF  PSYCHOLOGY, 
UNIVERSITY  OF  IOWA ;  CO-DIRECTOR,  NATIONAL  PRISON  CENTER 

Dr.  Fox.  I  am  Dr.  Stephen  Fox,  professor  of  psychology  at  the  Uni- 
versity of  Iowa  and  co-director  of  the  National  Prison  Center  in  Iowa 
City.  The  National  Prison  Center  thanks  jou  for  this  opportunity 
to  bring  the  voice  of  the  prisoner  to  you. 

Wo  request  the  indulgence  of  this  committee  for  our  inability  to 
pro^nde  you  copies  at  this  time  of  our  testimony.  The  National  Prison 
Center  has  for  its  support  onlv  the  aid  of  prisoners  directly  through 
its  voice  to  100.000  prisoners  in  the  United  Sta^tes,  the  Penal  Digest 
International.  And  our  personnel  are  all  voluntary.  So  we  are  limited 
in  our  resources. 

I  am  accompanied  here  today  bv  Mr.  Joseph  Grant,  publisher  of  the 
Penal  Digest  International,  and  Richard  Tanner,  director  of  prisoner 
affairs  for  the  National  Prison  Center  and  the  Penal  Digest  Inter- 
national. 

Mv  testimony  is  lengthy,  and  I  wish  at  this  time  to  offer  selected 
portions  of  it,  a  complete  version  with  recommendations  to  be  offered 
later  to  the  committee. 

Mr.  Kastenmeier.  Without  objection  we  may  proceed  in  that  fash- 
ion. And,  of  course,  the  subcommittee  would  appreciate  the  complete 
text  of  your  statement,  which  will  be  made  a  part  of  the  record. 

(The  statement  referred  to  appears  at  p.  805.) 
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Dr.  Fox.  You  invited  tlio  National  Prison  Center  and  tlie  Penal 
Digest  International  here  today  to  testify  before  you  on  the  f.':enerul 
issue  of  parole.  Many  of  the  questions  concerning  parole  -which  we 
liave  addressed  ourselves  to  are  questions  which  have  been  raised 
many  times  by  a  variety  of  authorities. 

Tlie  National  Prison  Center  and  the  Pena.1  Digest  Inteniational  in 
attempting  to  contribute  to  considerations  of  parole  can  only  bring  one 
new  element  to  Avhat  is  already  a  substantially  discussed  area.  This 
element  is  a  general  des<"ription  of  a  samjDling  of  attitudes  of  those 
most  affect-ed  by  parole — the  prisoners  of  this  countrj\ 

We  have  attempted  to  allow  our  testimony  to  reflect  almost  directly 
the  sentiments  of  the  hundreds  of  prisoners  who  have  written  to  us  re- 
gai'ding  their  individual  parole  problems.  There  would  have  been  no 
way  to  offer  into  testimony  exact  statements  of  these  prisoners  who 
Jiave  written  to  us  for  help  and  for  guidance,  but  mostly  just  for 
sympathy  in  tlie  face  of  frustration,  anger,  and  despair  of  the  pi-esent 
parole  procedures. 

With  rare  exceptions  we  have  not  been  able  to  offer  for  the  record 
the  exact  quotations  from  those  many  letters.  But  I  have  attempted, 
after  careful  study  by  our  staff,  to  convey  to  you  the  sentiments  or 
disposition  of  those  documents.  We  will  "try  to  do  this,  not  in  any 
survey  or  statistical  sense,  but  rather  through  an  informal  sununary, 
reflecting  as  fairly  as  ix>ssible  the  dominant  concerns  of  the  overall 
population. 

Furthermore,  being  aware  of  the  present  practice  in  American  peni- 
tentiaries, we  were  concerned  that  any  explicit  revelation,  even  indi- 
rectly, of  the  identity  of  any  prisoners  who  have  brought  many  com- 
plaints of  parole  procedures  to  our  attention,  might  lead  to  retribution 
or  at  least  substantial  discomfort  for  the  complainants. 

Therefore,  we  have  adopted  a  position  similar  to  that  in  a  doctor-pa- 
tient relationship  or  a  lawyer-client  relationship.  We  consider  com- 
munications with  the  Penal  Digest  International  and  also  with  the 
National  Prison  Center  as  privileged  communications  between  two 
mutually  trusting  parties.  We  beg  the  indulgence  of  this  committee  in 
taking  this  position  and  further  ask  the  understanding  of  the  commit- 
tee of  the  importance  of  continuing  the  neuti-ality  of  the  National 
Prison  Center  and  its  credibility  among  those  in  American  prisons. 

The  structure  and  operation  of  parole  may  be  considered  to  be  a  part 
of  the  experience  of  the  imprisonment  itself.  Short  of  discharging  the 
total  prison  term,  parole  operates  as  the  only  avenue  of  release  follow- 
ing sentencing.  To  the  prisoner,  parole  looms  unrealistically  large  dur- 
ing his  prison  term. 

All  of  his  actions  and  thoughts  are  directed  toward  the  determina- 
tion of  his  release.  Based  on  the  parole  board's  action,  the  desires,  cri- 
teria, and  disposition  of  the  parole  board,  then,  constitute  the  cultural 
norms  to  which  a  prisoner  will  attempt  to  conform. 

All  other  program  training  and  therapy  involved  in  prison  experi- 
ence can  only  be  viewed  as  smaller  steps  on  the  way  to  parole,  minor 
contributions  toward  a  much  larger  goal — the  goal  of  release. 

Parole,  therefore,  occupies  a  large  portion  of  each  prisoner's  living 
day,  dictates  his  position  on  all  matters  involved  with  prison  or  rela- 
tionships with  other  prisoners,  and  all  relationships  with  administra- 
tive authority  itself.  The  standards  of  the  Federal  Parole  Board,  then, 
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become  a  master  to  serve.  And  the  disposition,  values,  and  character  of 
the  parole  board  and  parole  procedures  become  the  model  of  everyday 
life  for  a  man  whose  only  goal  is  to  return  to  his  community. 

The  data  we  have  collected — that  is,  the  impressions  from  the  letters 
received — indicate  that  parole  is  foremost  in  the  minds  of  prisoners  and 
elaborately  occupies  their  concern. 

The  comments  we  shall  offer,  therefore,  will  be  directed  toward  elu- 
cidating the  prisoners'  view  of  the  parole  board  and  its  procedures  with 
an  aim  toward  discerning  whether  the  values  as  promulgated  by  cur- 
rent parole  procedures  are  values  we  wish  to  perpetuate  in  our  cor- 
rectional institutions. 

I  would  like  to  talk  now  briefly  about  postrelease  parole  problems. 
This  is  the  area  of  most  strident  pleas  of  those  facing  parole,  on  parole, 
and  in  prison  again  following  parole. 

If  the  principles  of  incarceration  are  extended  into  parole,  then 
parole  will  be  as  sterile  and  unproductive  as  incarceration.  If  parole 
does  not  bring  one  man  closer  to  another  and  each  closer  to  some 
common  goal,  if  parole  isolates,  separates,  and  denigrates,  parole  will 
be  a  prison  without  walls,  a  prison  of  the  mind. 

Prisoners  have  said  repeatedly  that  prison  imprisons  the  body 
only,  but  that  the  mind  can  remain  free.  Parole,  then,  frees  the  bodj'^, 
but  fetters  the  soul. 

Added  to  the  alien  laws,  regulations,  customs,  and  values  of  a 
privileged  society,  as  viewed  by  the  parolee,  parole  regulations  and 
restrictions,  most  of  which  are  unrelated  to  his  crime,  impose  even 
greater  isolation  and  disassociation  from  the  society  to  which  ho 
returns. 

If  any  opportimity  exists  for  the  prisoner  to  return  to  another, 
more  flexible  and  accepting  sector  of  society,  the  primitive,  punitive, 
and  sterilizing  parole  regulations,  which  mark  him  a  convict  in  his 
own  mind  and  in  the  mind  of  others,  make  him  a  mark  for  social 
rejection. 

Thus,  the  prison  reaches  out  from  prison  and  into  the  street, 
bringing  the  same  mentality,  the  same  disrespect  for  human  condi- 
tion, the  same  lack  of  humanity,  of  brotherhood  of  shared  responsi- 
bilities that  lie  behind  the  doors  now  closed  behind  the  parolee. 

Parole,  rather  than  being  an  indication  of  natural  and  mutual 
trust,  renewed  respect  and  shared  concern,  extends  the  guardian- 
ship of  the  correctional  institution  into  society.  The  parole  officer 
is  viewed  as  an  adversary,  as  hostile  and  suspicious,  lying  in  wait 
for  a  minor  infraction  which  will  establish  the  status  quo  of  life 
behind  bars. 

People  will,  as  social  psychologists  understand,  behave  in  a  way 

which  fulfills  the  expectations  that  others  have  of  them.  Behavior 

is  a  self-fulfilling  prophecy.  In  some  ways,  therefore,  a  break  in  the 

cycle  must  occur  before  a  complete  reinstatement  and  integration 

into  society  can  occur.  .     . 

This  tension  and  fear  of  offense,  even  for  the  most  minor  deviation 
while  on  parole,  is  a  persistent  complaint  of  parolees.  The  feelings 
of  surveillance,  of  disrespect,  of  distrust  bring  them  into  conflicting 
and  hostile  relations  with  the  authorities. 

The  public's  stigmatizing  of  ex-cons  on  parole  causes  the  rnan  to 
demean  and  denigrate  himself,  to  falter  in  confidence,  to  alienate 
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himself  from  a  harshly  demanding  society  and,  most  often,  to  seek 
a  solution  outside  the  law.  In  this  way,  we  can  see  that  the  cycle 
is  complete. 

The  underprivileged  is  first  isolated  from  society  and  rejected 
by  it.  His  own  anger  leads  him  to  rejection  in  the  form  of  an  anti- 
social act  against  the  society  that  has  rejected  him.  That  society 
now  isolates  him  as  punishment  for  the  antisocial  beliavior,  thereby 
further  rejecting  him.  The  rejected  man  escalates  his  anger  and 
rejects  the  rejector  even  more  intensely. 

Upon  his  release  the  society  continues  its  rejection  by  an  oppressive 
and  demeaning  parole  system,  which  generates  further  anger  and 
rejection  of  society  by  the  parolees  and  leads  once  more  to  his  isolation. 

At  no  point  is  the  adversary  position  abandoned.  At  no  time  are 
mutual  responsibilities  faced  or  mutual  goals  pursued.  The  distance  is 
maintained  and  the  distrust  which  grows  from  distance  is  increased. 

A  humane  parole  system  is  a  working  partnership  in  which  power 
does  not  play  a  role.  The  weakness  and  failure  of  one  does  not  imply 
the  strength  and  success  of  the  other,  but  rather  implies  a  problem 
of  both,  a  failure  to  see  society's  benefit  in  the  benefit  of  all  of  its 
members. 

A  sterile  and  ineffective  parole  program  is  in  the  end  a  detriment 
to  society,  sapping  its  strength  and  wasting  its  resources.  Parole,  as 
viewed  by  prisoners,  must  be  the  establisliment  of  faith,  the  renewal 
of  partnership,  and  the  growth  of  mutual  effort  toward  a  whole  society. 

An  oppressive  or  a  demeaning  parole  system  will  isolate  man  from 
man  as  a  diseased  organ  in  the  body  will  weaken  the  whole,  placing 
undue  and  dangerous  strain  on  the  intact  parts. 

Recent  reformation  of  parole  laws  has  begun  to  approach  the  issue 
of  humane  parole.  But  the  parolee  continues  to  sense  the  distrust,  the 
reservations,  the  partial  withdrawal  of  society  from  an  open  and 
full  relationship  with  those  whom  it  has  rejected.  The  coercive  and 
threatening  elements  of  imprisonment  continue  to  cast  a  shadow  on 
parole;  pressures  to  conformity,  to  docility,  to  deindividualization, 
to  suppression  of  personal  assertion  and  creativity  follow  the  parolee 
beyond    the  walls  and  into  society. 

Modern  technology  and  medicine  will  only  disguise  such  coercion, 
reducing  the  public  outcry  and  resistance.  But  the  personal  effects  of 
parole,  those  which  engender  the  anger  and  rejection,  will  not  be 
reduced  by  treating  the  problem  medically  or  technically. 

^^Hiether  infraction  of  a  minor  or  trivial  regulation  is  recognized  as 
a  parole  violation,  or  whether  it  comes  to  be  viewed  as  a  psychiatri- 
cally  deviant  or  sociopathic  behavior  matters  little.  Man's  inhumanity 
to  man  is  not  reduced  by  medical  technology  or  terminology.  Nor  does 
the  reduction  of  one's  guilt  over  rejection  of  another  by  means  of  psv- 
ohiatric  justification  aid  those  who  are  rejected,  no  matter  how  skill- 
fully aruised  that  rejection. 

And  in  the  end,  all  men  will  share  the  cost  of  their  own  inhumanity 
to  one  another. 

On  the  matter  of  parole  hearings,  the  perfunctory  and  abbreviated 
nature  of  parole  hearings  is  of  frequent  concern  to  those  prisoners 
who  have  communicated  with  us.  To  take  the  measure  of  a  man  in 
2  to  5  minutes  is  contradictory  to  any  common  understanding  of  man- 
kind. Even  for  matters  substantially  less  important  as  employment. 
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education,  and  business  relations,  no  such  brief  interview  is  acceptable 
by  common  practice. 

Sophisticated  inten'iewers  distrust  even  extensive  direct  evaluation 
by  interview  and  have  introduced  reliable  checks  to  avoid  bias  due  to 
failures  in  interviewing  technique.  Collective  intcrviewino;  by  sepa- 
rate irroups,  which  is  believed  by  many  professionals  to  provide  an 
understanding  and  insight  quite  different  from  some  of  the  individual 
impressions,  is  often  employed,  although  still  with  caution. 

Parole  procedures,  however,  are  not  characterized  by  such  modesty 
and  humility  as  described  for  professional  psychiatrists  and  psychol- 
ogists. Reliance  is  on  a  fleeting  impression  of  a  few  minutes  of  con- 
tact and  hurried  analysis  of  the  prisoner's  personal  record. 

We  have  suggested  that  short  of  an  adversary  procedure,  the  pres- 
ence of  counsel  might  aid  in  the  presentation  of  relevant  information, 
interpretation,  and  support  in  this  critical  interaction. 

The  complex  question  of  due  process  at  parole  hearings  has  been 
recently  raised  in  the  courts  and  is  pending  decision.  Many  prisoners 
believe  that  such  due  process  is  appropriate.  And  they  are  willing  to 
litigate  toward  this  end.  If  prisoner  interest  and  commitment  is  an 
indication,  we  may  anticipate  a  parole  structure  which  indludes  more 
open,  advei'sary-like  proceedings,  in  which  explicit  charges  are  made 
and  may  be  refuted  by  witnesses  and  testimony. 

There  is  no  evidence  that  extended  incarceration  is  rehabilitative. 
It  provides  no  assurance  of  increased  chances  for  success  in  the  com- 
munity nor,  as  we  have  seen,  does  it  diminish  tendencies  toward  vio- 
lence. It  may,  rather,  increase  that  tendency. 

The  burden  of  proof  for  denial  of  parole  should  be  on  the  parole 
board,  rather  than  on  the  prisoner.  Following  the  expiration  of  a 
minimal  sentence,  parole  should  be  automatic,  unless  the  parole  board 
can  convincingly  show  that  a  prisoner  should  not  be  released.  In  this 
way,  prisoners  will  be  released  at  the  expiration  of  minimum  sentence 
in  the  absence  of  compelling  evidence  and  testimony  to  the  contrary. 

The  weight  of  meaningful  interaction,  actions  which  have  direct 
effects  on  the  prisoner's  destiny,  should  be  increased,  many  prisoners 
feel.  In  this  way  the  community  may  play  a  role  in  evaluating  in  a 
practical  way  the  prisoner's  concrete  conti-ibution  to  society  over  a 
period  of  time  and  may  offer  evidence  which  has  meaning  in  a  free 
society. 

Such  a  weighting  might  turn  a  prisoner's  interest  and  activities  out-- 
ward,  reinvolving  him  in  society  in  a  manner  to  whicli  society  is  ac- 
customed and  skilled  in  interpreting.  Such  activity  on  the  part  of 
prisoners  and  such  weighted  consideration  of  rehabilitative  social  in- 
volvement may  not  generate  the  order  which  institutional  officials 
aspire  to,  but  may  generate  a  healthy  disorder,  heterogeneity,  or 
individuality. 

The  belief  of  prisoners  is  that  the  failure  to  release  them  at  the  time 
of  parole  eligibility  constitutes  an  extension  of  sentencing  or  a  new  sen- 
tence. In  essence,  this  view  reflects  a  growing  rejection  of  the  indeter- 
minate sentence  combined  with  parole,  which  was  originally  intended 
to  be  more  lenient,  but  which  in  actuality  provides  more  cruel  and  more 
extensive  punishment  than  fixed  sentences  for  particular  offenses. 

The  view  that  denial  of  parole  is  extension  of  a  sentence  has  led  to 
redefinition  of  parole  hearings  by  many  prisoners,  a  redefinition  that 
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sees  the  parole  board  in  a  judiciary  role  with  judicial  powers,  yet  fail- 
ing to  provide  additional  safeguards.  It  is  clear  that  such  a  view  among 
I)risoners  is  leading  to  legal  challenge  of  the  denial  of  due  process 
where  parole  matters  are  concerned. 

The  grave  and  growing  concern  of  prisoners  in  relation  to  parole 
is  the  growing  use  of  medical,  psychiatric,  and  psychological  evalua- 
tions as  parole  information.  It  would  appear  at  first  that  psychiatric 
and  psychological  evaluations  should  be  a  reliable  predictor  of  parole 
success,  and  as  such,  should  have  progressively  increasing  weight  in 
parole  decisions. 

However,  prisoners  are  demanding  that  such  psychiatric  or  be- 
havioral information,  when  it  touches  on  non-crime  related  ideological 
issues,  religious  beliefs  or  nonbeliefs,  cultural  values  or  general  life- 
style, should  not  be  admissible  as  parole  information.  Such  evaluation 
may  be  irrelevant  to  an  inclination  to  crime. 

Psychiatric  standards,  short  of  severe  classical  disorders,  tend  to  be 
highly  culturally  bound.  And  the  diagnosis  of  maladjustment  may  be 
better  related  to  cultural  expectancy  than  it  is  to  medical  etiology. 
The  use  of  psychiatric  technology  as  a  restraint  has  become  a  threat 
of  major  proportion  to  prisoners. 

Through  the  authority  established  by  the  use  of  medical  material, 
prison  administrators  have  found  a  convenient  disclaimer  of  respon- 
sibility and  parole  denial  and  legitimization  of  coercive  or  punitive 
procedures  in  implying  that  behavior  which  is  anathematic  to  the  in- 
stitution, is  by  virtue  of  psychiatric  evaluation,  representative  of  psy- 
chiatric disorders  or  medical  problems. 

Although  the  medical  model  of  deviant  behavior  is  already  partially 
discredited  by  professionals  in  the  behavioral  sciences,  there  appears 
to  be  a  new  wave  of  medical  interpretation  of  culturally  deviant  be- 
havior. Employing  such  a  medical  model,  the  correctional  administra- 
tion and  the  parole  board  free  themselves  of  their  responsibility  by 
virtue  of  the  medical  unsuitability  of  the  denied  applicant. 

Justification  by  the  medical  model  of  culturally  deviant  behavior 
of  drug  therapy,  shock  therapy,  conditioning  procedures,  and  psycho- 
surgery presents  a  serious  threat  to  a  free  society  and  suggests  the 
possibility  of  the  extension  of  such  medically  based  decisions  to  the 
world  outside  the  walls. 

Such  ideological  control,  prisoners  assert,-  is  not  merely  a  flight 
into  paranoia.  Clearly  the  combined  threat  of  denial  and  promise 
of  qualifying  for  parole  may  induce  at  least  superficially  dramatic 
changes  in  a  prisoner,  forcing  him  to  publicly  renounce  his  cultural 
or  political  belief  in  return  for  parole. 

The  movement  toward  administrative  ideological  control  is  clearly 
the  case  with  regard  to  religious  activity  and  journalism.  A  prisoner- 
initiated  religion,  the  Church  of  the  New  Song,  was  vigorously  sup- 
pressed and  punished  by  prison  officials  until  the  court  enjoined  them 
from  such  activity.  In  the  case  of  Harr^  Theriault,  Bishop  of  Tellus, 
Church  of  the  New  Song,  constant  punitive  actions  were  taken,  each 
of  which  is  recorded  in  the  prisoner's  parole  file. 

Information  regarding  this  prisoner's  traditional  religious  activ- 
ity was  also  placed  in  his  file,  thereby  violating  the  establishment 
clause.  Prisoners,  however,  who  espouse  an  eccentric  and  unpopular 
religion  will  be  judged  as  ideologically  unsuitable  to  society,  will  be 
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denied  parole,  have  their  sentences  extended,  and  may  even,  since  such 
ludgments  are  psychiatrically  attested  to,  be  subjected  to  a  variety  of 
behavioral  modifications  and  medical  treatments  better  termed  as 
punishments. 

As  viewed  by  many  prisoners,  such  information  as  part  of  parole 
procedures  is  unconstitutional,  much  in  the  way  that  religion  infor- 
mation is.  In  some  ways  it  is  more  difficult  to  attack,  due  to  its  medical 
respectability.  The  threat  of  parole  denial  increases  as  a  prisoner  ap- 
proaches parole,  if  his  behavior  is  culturally  or  religiously  eccentric. 

However,  the  Federal  court  has  prohibited  the  use  of  religious  in- 
formation of  any  kind  in  prisoners'  folders  on  the  grounds  that  parole 
threat  constitutes  violation  of  the  establishment  clause  of  the  U.S. 
Constitution. 

It  is  worthy  of  note  that  we  will  see  shortly  growing  opposition 
among  prisoners  to  psychiatric  materials  as  part  of  a  prisoner's  case 
file  on  the  grounds  that  cultural  values  and  ideologies  do  not  essenti- 
ally differ  from  religious  values  and  ideologies,  and  thus  cannot  be 
admissible,  short  of  the  admission  of  a  totalitarian  form  of  mind 
control  on  the  part  of  authorities. 

The  U.S.  Supreme  Court  in  its  opinions  resfarding  conscientious 
obiectors  has  indicated  that  religion  and  religious  commitment  and 
values  cannot  be  narrowly  construed  as  tradition,  religion,  or  even 
belief  in  God.  Rather,  anv  strongly  held  conviction  regarding  war  is 
acceptable  to  the  Court.  Thus,  has  the  Court  carefully  not  defined  the 
limits  of  democratic  belief  in  specific  ideologies  in  relation  to  the 
draft  laws. 

Similarlv,  it  appears  that  there  is  growing  demand  for  litigation 
to  assure  the  exclusion  of  any  information  which  is  culturallv  deter- 
mined, whether  it  is  traditional  church  attendance  or  attendance  of 
a  church  voluntarily  chosen  by  the  prisoner. 

Further,  it  is  argued  that  deviant  but  nonviolent  ideologies  and 
behaviors  are  properly  classed  with  religious  choice  and  may  not  be 
reprpssed  as  medically  deviant  or  subjected  to  modifications  by  modern 
psychiatric  or  neurosurgical  means.  These  prisoners  view  it  as  but 
one  short  step  from  the  control  of  behavior  within  the  prisons  and 
behavior  on  parole  to  control  of  thought,  both  inside  and  outside  the 
wall,  by  the  growinp*  use  of  the^e  psychiatric  technologists  to  extend 
notions  of  medical  disorders  to  behavioral  eccentricity. 

Alternatively  it  is  often  argued  that  the  violence  occurring  and  pre- 
dicted by  psychiatric  methods  is  a  product  of  the  prison  svstem  an<l 
not  a  product  of  the  disturbed  mind.  Not  only  may  it  be  said  that  psy- 
chiatric evaluation  and  psychological  testing:  is  subjected  to  cultural 
bias  not  shared  by  many  prisoners,  but  it  should  be  also  recognized 
that  there  is  an  increasing  tendency  to  view  politically  deviant  be- 
havior as  a  medical  problem  to  be  treated  by  modern  means  of  psy- 
chiatry. 

Mr.  Eyan  (acting  chairman).  Dr.  Fox,  I  wonder  if  we  might,  be- 
cause of  our  time  situation,  ask  if  you  would  be  able  to  stop  for  the 
moment  and  we  could  come  back  to  you.  We  would  like  to  hear  also 
from  your  companions. 

Dr.  Fox.  It  would  be  my  pleasure. 
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INIr.  Ryan.  Perhaps  we  would  have  some  questions. 
Mr.  Tanner,  would  you  state  your  name  for  the  record  ? 

TESTIMONY  OF  RICHARD  TANNER,  DIRECTOR  OF  PRISONER 
AFFAIRS,  NATIONAL  PRISON  CENTER  AND  THE  PENAL  DIGEST 
INTERNATIONAL 

Mr.  Tanner.  I  am  Richard  Tanner,  Director  of  Prisoner  Affairs 
of  the  National  Prison  Center  and  the  Penal  Digest  International. 
I  would  like  to  ask  that  the  committee  interrupt  me  at  any  time  they 
wish  to  ask  a  question  while  I  am  going  through  this. 

I  would  like  to  state  in  the  beginning  stages  of  this  that  I  am  a 
representative  of  a  prisoner  mentality,  that  I  have  done  14  years  in 
prison,  and  that  for  the  last  several  years  I  have  actively  been  in- 
volved in  nonviolent  prison  reform.  It  is  my  aim  in  life  to  try  my 
very  best  to  communicate  what  I  feel  to  the  rest  of  my  fellow  prisoners. 

And  through  all  of  the  years  that  I  have  been  incarcerated,  I  have 
had  a  very  good  reputation,  a  very  good  rapport  with  my  fellow 
prisoners.  And  I  stand  as  a  representative  with  all  humility  and  with 
every  effort  that  I  have  to  represent  what  they  believe.  I  will  now 
proceed. 

I  wish  to  take  this  opportunity  to  say  a  few  words  about  our  group 
in  order  to  give  a  clear  insight  to  each  person  here  and  to  all  those 
who  will  be  reading  this  testimony  in  an  effort  to  formulate  parole 
guidelines  which  will  benefit  the  whole  of  humanity.  And  this  refers 
to  your  present  system,  which  results  in  the  destruction  of  so  many  of 
my  unfortunate  brothers  and  sisters  who  are  wasting  their  invaluable 
and  constructive  lives  in  the  institutions  of  this  country,  upon  which 
more  will  be  said  later  by  Mr.  Grant. 

The  National  Prison  Center  is  the  dream  of  many  prisoners  and 
professional  people  who  have  become  disenchanted  by  the  generations 
of  procrastinations  concerning  the  grievous  state  of  our  people  in 
prisons.  And  by  prisons,  I  refer  to  every  detention  center  in  these 
United  States. 

Penal  Digest  International  is  a  publication  dedicated  to  the  com- 
plete representation  of  prisoners  throughout  the  world.  The  single 
function  of  this  publication  is  to  give  these  prisoners  a  voice,  so  that 
they  might  at  last  begin  to  take  an  active  part  in  their  own  destiny. 

Our  very  learned  co-director.  Professor  Stephen  Fox,  of  Iowa  Uni- 
versity has  presented  a  colierent  analysis  of  the  parole  problem  from 
his  perspective,  which  is  a  perspective  of  involvement  and  empathy, 
which  prisoners  across  this  country  have  come  to  understand  and  par- 
ticipate in  through  the  Penal  Digest  International. 

I  would  like  to  now  read  an  excerpt  from  the  testimony  of  Dr.  Rich- 
ard Korn  of  the  Berkeley  School  of  Criminology,  the  University  of 
California.  And  this  is  an  excerpt.  I  would  request  at  this  time,  also, 
whether  or  not  it  would  be  permissible  to  enter  the  complete  text  of 
Dr.  Korn's  prepared  statement  as  stated  before  the  Subcommittee  to 
Investigate  Juvenile  Delinquency. 

The  reason  I  do  this  is  that  from  a  prisoner  mentality  that  what  Dr. 
Korn  has  to  say  is  very  pertinent  to  this  parole  issue.  I  think,  if  you 
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would  like,  I  will  read  the  excerpt.  And  you  can  make  a  decision  at 
that  time  whether  or  not  to  enter  his  entire  written  text. 

Mr.  Ryan.  Suppose  you  read  the  excerpt  and  then  submit  the  text 
to  us.  And  we  will  decide  at  a  later  point  whether  to  include  it.  Your 
prepared  statement  will  of  course  be  included  in  the  record. 

(The  statement  referred  to  appears  at  p.  826.) 

Mr.  Tanner.  This  is  Dr.  Korn's  quotation : 

Why  do  men  resent  being  institutionalized?  Even  in  small  installments, 
as  it  is  defined  by  the  best  authorities,  it  is  intended  for  their  betterment. 
Or  rejecting  that  premise  as  the  hoUowest  pretense,  if  they  find  it  is  so 
painful  and  damaging  why  do  so  many  return  to  it?  Why  do  they  fail  in 
such  large  numbers  to  profit  from  it? 

The  FBI  in  1969  reported  that  of  all  offenders  under  20.  at  least  in  Federal 
institutions  since  1963,  73.3  percent  had  been  rearrested  within  five  years. 
Specifically,  what  is  it  that  they  are  resisting?  And  how  are  we  to  under- 
stand that  resistance? 

Perhaps  the  roots  of  the  problem  lie  in  the  humian  condition  itself,  man's 
rage  at  his  helplessness  in  the  face  of  indifferent  necessity.  Man  is  vulnerable 
and  in  the  end  is  doomed  by  forces  over  which  he  has  no  control — incurable 
disease,  natural  catastrophe,  and  death.  An  impersonal  rule,  backed  l>v  irre- 
sistible force,  is  merely  a  restatement  of  his  impotence  and  coercion,  whether 
it  is  exercised  by  natural  or  human  forces,  has  the  same  effect.  It  reduces  man 
to  a  thing. 

We  achieve  what  dignity  we  have  by  negotiating  with  the  forces  of  our 
fate.  Just  as  we  seek  to  bend  natural  forces  to  our  needs,  some  would  seek 
to  employ  human  power  for  ends.  Failing  to  keep  that  human  power  at  bay, 
if  one  cannot  negotiate  with  human  power  and  ability  equal,  he  has  only  a 
limited  number  of  alternatives. 

One,  he  can  submit  and  become  an  object.  Two,  he  can  resist  and  become  an 
outlaw.  Three,  there  is  another  alternative  more  seductive  and  in  the  end, 
indefinitely  more  corruptive.  He  can  become  force.  He  can  set  himself  up  as  a 
fate  of  other  men.  He  can  ape  destiny  and  play  at  being  God,  using  others  as 
he  feared  they  might  use  him. 

It  may  well  be  that  the  will  to  coercive  power  is  itself  rooted  in  the  fear  of 
power.  We  seek  to  become  masters  in  order  to  still  the  fear.  At  the  bottom, 
we  are  but  slaves. 

There  is,  of  course,  another  alternative  on  which  our  hopes  may  well  rest. 

And  I  would  like  to  emphasize  that  this  is  the  alternative  of  the 
National  Prison  Center  and  the  Penal  Digest  International  and,  we 
hope,  all  the  prisoners  of  this  country. 

And  this  is  based  on  the  recognition  that  force  itself  is  the  enemy.  And 
the  only  deliverance  from  it  is  to  safeguard  man's  capacity  to  negotiate  rather 
than  to  compel. 

I  would  ask  again  at  this  time — that  is  the  end  of  the  excerpt — 
1  would  ask  that  it  be  entered  into  the  record. 

Mr.  Ryan.  We  will  take  it  under  consideration. 

Mr.  Tanner.  Thank  you.  This  power  of  negotiation  is  where  the  duty 
of  the  Penal  Digest  International  lies.  We  respectfully  demand  that 
our  brothers  and  sisters  institutionalized  throughout  this  country  be 
given  the  rightful  power  to  negotiate.  They  are  your  brothers,  your 
peers,  and  your  fellow  Americans.  [See  Appendix  30.] 

Dr.  Korn  speaks  in  very  cogent  terms  concerning  the  value  of  equal 
negotiation  without  hate  and  bigotry  and  false  illusions,  that  some 
people  are  unworthy  of  being  human  beings.  Therefore,  we  cast  them 
out  of  our  society  without  more  than  an  apathetic  frown.  There  is  a 
short  distance  from  prison  to  society,  as  can  be  seen  from  the  fact  that 
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this  speaker  was  lately  in  the  U.S.  prison  at  Leavenworth,  Kans.,  where 
he  served  more  than  9  years. 

We  would  ask  you  to  look  into  the  substance  of  property  and  pos- 
session. We  would  ask  you  to  look  into  the  values  of  your  own 
humanity  and  to  grant  the  ever-illusive  fact  that  you  are  continuously 
faced  with  alternatives  against  property.  And  you  will  probably  admit 
that  in  the  majority  of  the  cases,  only  your  own  personal  strength 
and  that  of  your  close  friends  and  associates  enable  you  to  forego  the 
property  greed  which  might  lead  to  an  ultimate  illegal  action. 

But  throughout  the  prisons  of  this  countiy,  hundreds  of  thousands 
of  my  brothers  and  sisters  are  placed  in  cells  and  the  keys  are  figura- 
tively thrown  away,  so  that  people  are  denied  release  by  the  board  of 
parole.  That  is,  evolved  parole  criteria  which  are  utterly  out  of  tune 
w4th  reality  and  with  humanity. 

I  can  present  tens  of  thousands  of  case  histories  to  this  committee 
which  will  conclusively  show  that  these  parole  criteria  are,  in  fact, 
completely  ignorant  of  any  method  which  would  reasonably  provide 
a  method  to  reclaim  these  Americans  who  have  made  an  error,  but  who 
are,  nevertheless,  still  very  much  human  and  American  and  hungry 
to  be  normal  persons  in  a  normal  world,  Avhere  everything  is  not  de- 
praved and  on  sale  and  dehumanized. 

I  challenge  this  committee  to  give  the  Penal  Digest  International 
and  the  National  Prison  Center  the  funds  with  which  to  research  and 
develop  facts  and  figures,  which  will  ultimately  provide  and  prove  the 
validity  of  Dr.  Fox's  and  Dr.  Korn's  professional  conclusions,  that 
the  prisoners  of  this  country  must  at  last  be  given  the  opportunity  to 
negotiate  to  participate  in  their  own  destinies,  rather  than  being  the 
gross  failures  of  thousands  of  administrators  who  don't  even  know 
what  the  problem  is. 

I  challenge  any  administrator  within  the  parole  services  today  to 
come  forth  and  answer  with  integrity  and  completeness  the  com- 
plaints of  the  prisoners,  which  are  received  by  the  Penal  Digest  Inter- 
national and  the  National  Prison  Center. 

The  fundamental  code  of  the  parole  board  is  one  of  omnipotent 
efficiency,  even  when  this  efficiency  completely  disregards  the  human 
element  and  the  procedures  being  contrived  against  prisoners. 

I  speak  to  you  today  with  the  knowledge  of  more  than  15  years  in 
the  prisons  of  this  country.  During  that  time,  I  have  been  a  strong 
advocate  of  prison  reform.  I  have  been  an  observer  of  prison  brutality 
and  inhumanity.  I  know  wherefrom  I  speak.  And  I  speak  for  all  of 
my  brothers  and  sisters,  when  I  say  irrevocably  that  we  are  every  one 
completely  disenchanted  with  the  parole  system,  both  in  the  initial 
stages  of  the  parole  board  and  in  the  ultimate  stages  of  post-release 
applicability. 

I  feel  in  spite  of  the  vehement  protestations  of  my  fellow  prisoners, 
that  it  would  not  benefit  this  committee  or  our  brothers  and  sisters  in- 
volved to  itemize  the  atrocities  of  the  present  parole  systems. 

I  am  personally  at  a  loss  as, to  what  this  committee  intends  to  do  with 
this  testimony.  For  one  thing,  I  and  my  brothers  and  sisters  have  been 
reading  of  this  sort  of  thing  for  many  years.  Yet,  thei-e  is  basically  no 
change  within  the  system. 
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We  are  short  of  breath,  my  leaders,  and  we  desperately  need  your 
attention  before  more  of  us  are  poisoned  and  destroyed  by  the  com- 
placency of  legislators  and  human  forces  as  exerted  by  the  boards  of 
parole. 

I  would  like  to  stop  right  there.  Are  there  any  questions? 

Mr.  Ryan.  Let  Mr.  Grant  speak.  We  will  see  how  much  time  we 
have. 

TESTIMONY  OF  JOSEPH  GRANT,  PUBLISHER,  PENAL  DIGEST  IN- 
TERNATIONAL, CO-DIRECTOR,  NATIONAL  PRISON  CENTER 

Mr.  Grant.  This  looks  rather  ominous,  this  stack  I  have  here.  But  I 
think  I  will  be  able  to  go  through  it  very  quickly.  I  would  like  to  start 
my  testimony  by  offering  into  evidence  certain  letters. 

Mr.  Ryan.  Mr.  Grant,  I  might  point  out  that  at  12  we  will  have  to 
adjourn  the  hearing. 

Mr.  Railsback.  In  other  words,  we  don't  have  any  time.  We  have 
7  minutes  left. 

Mr.  Grant.  Will  we  be  able  to  continue  after  lunch  ?  Or  will  that 
be  the  end  of  the  hearing  ? 

Mr.  Ryan.  Because  of  the  fact  that  there  will  be  business  on  the 
floor,  it  will  be  impossible  to  return  this  afternoon.  Let's  see  if  you  can 
continue  in  the  next  5  minutes. 

Mr.  Grant.  What  I  have  here  is  material  that  has  been  accumulated 
for  the  past  6  months.  It  has  accumulated  in  correspondence  between 
a  man  by  the  name  of  John  Wagner,  who  is  our  inmate  associate  edi- 
tor at  Lewisburg  Penitentiary,  and  the  men  in  our  office  in  Iowa  City. 

John  Wagner  is  a  young  man,  a  prisoner,  who  has  been  very  active 
with  the  social  organizations  inside  the  prison  for  many  years,  partic- 
ularly the  Jaycee's.  Three  years  ago,  he  was  one  of  the  most  decorated 
inmates  involved  with  Jaycee's  in  any  prison  in  the  United  States.  He 
was  watching  his  step.  He  was  studying.  He  was  working  toward  pre- 
paring himself  for  release. 

He  was  transferred  to  T^ewisburg  Penitentiary.  And  while  he  was 
there,  he  became  aware  of  the  fact  that  we  were  publishing  the  Penal 
Digest  International.  He  asked  if  he  could  assist.  Warden  Alldredge 
up  there  approved  it.  John  Wagner  became  our  inmate  associate  edi- 
tor. He  gathered  aroimd  him  a  staff  of  21. 

They  started  writing  letters  to  people  who  are  interested  in  what 
we  were  doing — to  Congressmen,  to  Senators,  to  judges,  to  Governors. 
When  the  strike  came  down  in  Lewisburg  he  was  called  upon  by  the 
inmate  representatives  of  the  prison  body  to  act  as  liaison  between 
the  prisoners  and  the  administration,  whidi  he  did  quickly,  recogniz- 
ing that  he  was  placing  himself  in  jeopardy  to  even  involve  himself 
with  what  was  happening  there,  because  he  was  coming  up  for  parole 
shortly. 

He  managed  to  sell  more  subscriptions  in  Lewisburg  than  any  other 
prison  in  the  United  States.  We  have  a  subscription  list  there  of  ap- 
proximately 500  men.  For  the  work  that  he  did  with  the  Penal  Digest 
International  inside  that  prison,  every  move  of  which  was  approved 
by  the  administration  of  the  prison  including  Warden  Alldredge, 


665 

John  Wagner  went  before  the  Parole  Board  and  was  without  explana- 
tion given  a  year's  set  off  in  his  parole. 

The  man  had  excellent  job  offers,  the  primary  job  offer  being  from 
our  organization,  so  that  tliis  man  could  act  as  liaison  between  us  and 
Jaycee  organizations  in  and  out  of  the  prisons.  He  had  a  record  that 
had  been  flawless  for  a  number  of  years. 

After  being  denied  parole  and  continuing  work  for  the  Penal  Digest 
International  and  advocating  reform,  peaceful  reform,  he  was  with- 
out any  notice  picked  up  by  the  Federal  Bureau  of  Prisons  and  trans- 
ferred to  McNeil  Island,  Wash.  His  home  is  in  St.  Paul,  Minn. 

I  have  been  allowed  to  visit  him  at  Lewisburg  whenever  I  arrived 
there.  When  I  arrived  for  our  last  visit,  he  had  been  transferred  to 
Terre  Haute,  Ind.  When  I  arrived  at  Terre  Haute,  Ind.,  he  had  been 
transferred  to  Leavenworth  Federal  Penitentiary.  This  is  purely  a 
punitive  transfer  at  the  hands  of  somebody. in  the  Federal  Bureau  of 
Prisons.  Who,  I  do  not  know. 

Why  they  are  doing  this  to  this  man,  I  don't  know  either.  We  have 
records  of  some  men  who  have  been  in  11  different  Federal  institutions 
19  times  in  2  years,  simply  because  their  views  do  not  correspond  with 
the  administration  of  prisons.  These  are  not  violent  men.  They  are  not 
people  who  are  attacking  other  men.  These  are  simply  men  who  are 
being  misused  by  the  system. 

Tlie  material  that  we  have  gathered  here  has  been  gathered 

Mr.  Ryan.  I  am  familiar  with  this.  I  have  had  correspondence  with 
John  Wagner,  to  whom  you  refer.  And  I  have  written  to  the  warden 
at  Lewisburg  concerning  him. 

]\rr.  Grant.  He  also  has  written  us  ahead  of  time  that  he  was  afraid 
he  was  going  to  be  punitively  transferred.  Presently,  he  is  at  Leaven- 
worth. We  have  not  been  allowed  to  see  him. 

My  colleagues  flew  over  yesterday.  I  drove  over  because  of  business 
we  have  here  on  the  east  coast.  And  most  of  the  material  we  have  was 
prepared  late  last  night. 

What  I  would  like  to  do  is  offer  all  of  the  material  I  have  with  me 
into  evidence,  so  that  the  committee  can  see  the  progression  that  John 
Wagner  has  taken  from  the  time  he  started  out  working  with  the  Penal 
Digest  International  until  the  point  he  is  at  today,  where  he  is  being 
punitively  transferred  around  the  system,  being  sent  far  from  his 
family  and  friends  and  work  associates,  when  there  is  a  prison  within 
70  miles  of  his  home,  where  he  could  be  serving  his  sentence. 

I  hope  that  the  committee  will  give  consideration  to  asking  ques- 
tions of  the  Federal  Bureau  of  Prisons,  as  to  why  this  man's  parole 
was  denied  and  why  he  and  other  men  like  him  are  being  transferred, 
for  no  reason,  from  prison  to  prison  to  prison. 

Wiile  this  is  taking  place,  they  do  not  receive  mail.  They  do  not 
have  money  available  to  spend  on  razor  blades  and^  the  necessities  of 
life  that  even  prisoners  are  allowed  to  buy. 

And  with  that,  I  Avill  just  stop,  because  I  wouldn't  want  to  interfere 
witli  lunch. 

]\Ir.  Ryan.  It  is  not  lunch.  It ,  is  the  beginning  of  a  congressional 
session. 

]Mr.  Grant.  If  there  are  any  questions,  we  will  be  more  than  happy 
to  answer  them. 
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Mr.  Kastenmeier.  Yes.  Wliatever  additional  materials  you  have, 
the  committee  will  be  ^lad  to  accept  and  evaluate  for  purposes  of 
inclusion  in  the  record.  [See  Appendix  31.] 

(Mr.  Grant's  prepared  statement  appears  at  p.  827.) 

Mr.  Tanner.  I  am  sorry.  I  didn't  hear  the  first  of  that. 

Mr.  K^ASTENMEiER.  Whatever  materials  you  have  to  submit,  we  will 
be  glad  to  accept  and  evaluate  for  potential  inclusion  in  the  record. 
I  say  that  because  sometimes  materials  are  so  voluminous  that  we 
cannot  promise  witnesses  to  include  them  in  the  record. 

Mr.  Tanner.  There  was  a  decision  made  just  a  minute  ago  to  hold 
off  on  whether  or  not  I  could  include  the  prepared  statement  of  Dr. 
Richard  Kom  of  the  Criminology  Department  of  the  University  of 
California.  This  is  a  statement  made  by  Dr.  Kom  for  the  Subcommit- 
tee on  Juvenile  Delinquency.  And  we  feel  that  this  statement  is  so 
pertinent  to  the  overall  thing  of  parole,  the  overall  thing  of  corrections, 
that  we  would  like  to  enter  it  before  this  subcommittee  also. 

It  looks  to  be  about  10  pages.  It  has  already  been  prepared  before 
another  committee.  But  we  would  really  like  to  get  it  in  because  it  is 
very  pertinent  to  this  committee.  It  is  very  important. 

Mr.  Kastenmeier.  I  see  no  objection. 

[See  Appendix  30.] 

Mr.  Grant.  I  would  like  to  also  add  that  we  are  honored  to  be  in- 
vited to  testify.  But,  Mr.  Kastenmeier,  it  seems  as  though  wherever  we 
go,  whether  it  is  on  CBS-TV  after  the  Attica  massacre,  it  seems  that 
former  prisoners  who  are  working  so  hard  with  no  pay  to  bring 
change  are  again  and  again  and  again  being  denied  a  voice. 

Now,  I  don't  mind  driving  1,000  miles  with  no  sleep  to  come  here 
for  5  minutes.  But  I  am  afraid  that  the  prisoners  are  not  being  repre- 
sented by  us,  if  this  is  the  limit  to  our  testimony.  I  know  that  you  are 
rushed.  I  know  that  you  have  many  things  to  do. 

Mr.  Ivastenmeier.  Let  me  say,  Mr.  Grant,  that  this  isj  of  course, 
your  second  appearance  before  this  subcommittee.  Mr.  Railsback  and 
Mr.  Mikva  chaired  the  other  hearing  at  which  you  appeared,  in  Chi- 
cago. Your  testimony,  obviously,  is  considered  desirable  enough  so  that 
you  were  invited  back  to  testify  a  second  time.  Not  very  many  people 
have  been  accorded  that  right. 

We  have  had  a  number  of  parolees  and  former  prisoners  appear 
before  this  subcommittee  in  the  past,  so  many  that  I  couldn't  even 
enumerate  them  all.  One  of  them  is  fairly  well  known ;  but  many  of 
them  appeared  prior  to  that  one  well-known  former  prisoner,  I  can 
assure  you,  and  they  were  listened  to  very  intently. 

You  happen  to  be,  the  three  of  you,  tne  last  three  witnesses  on  the 
subject  of  parole  to  appear.  Your  testimony  concludes,  really,  what 
will  be  the  published  document  on  parole.  I  can  appreciate  that  you 
may  feel  distressed  that  you  haven't  had  more  opportunity. 

But  your  panel  had  approximately  an  hour  before  this  subcom- 
mittee. Now,  if  Dr.  Fox  took  so  much  time  that  you  didn't  have  much 
time,  I  think  you  might  take  that  up  internally. 

Mr.  Grant.  I  didn't  mean  to  be  critical,  Mr.  Kastenmeier.  Some  of 
the  things  we  wanted  to  talk  about  was  the  fact  that  so  many  or- 
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ganizations  such  as  ours  are  staffed  by  ex-convicts,  former  prisoners^ 
who  are  out  working  for  just  their  sustenance,  just  for  board  and  room,, 
just  to  barely  eke  out  a  living  and  try  to  help  other  people. 

We  are  going  to  urge  that  they  be  given  consideration,  that  a  study 
be  made  as  to  whether  or  not  it  would  be  feasible  to  allocate  a  certain 
percentage  of  the  funds  that  come  out  each  year  to  exactly  what  so 
many  of  these  organizations  are  doing  and  doing  for  nothing,  doing 
without  really  any  help  from  governmental — State  or  Federal — 
agencies  or  from  private  foundations — Connections  in  Minnesota  and 
San  Francisco  and  Chicago,  for  example. 

The  Penal  Digest,  the  many  organizations  made  up  of  prisoners  who 
come  out  of  prison  with  a  dream  to  get  out  there  and  help  men  who 
need  help.  They  have  managed  to  educate  themselves.  They  have  man- 
aged to  build  a  background.  They  feel  they  could  really  help.  And  they 
get  out  and  they  feel  that  simply  by  showing  others  that  they  can  do 
the  job,  that  this  is  going  to  get  them  some  attention  and  the  necessary 
funding  that  they  need  to  continue  doing  that  job. 

And  they  find  that  there  is  so  much  red  tape  involved  with  a  simple 
applicaition  for  even  seed  money,  that  they  simply  cannot  cope  with 
the  red  tape  and  the  desk  work.  And  sooner  or  later  out  of  depression, 
out  of  frustration,  they  have  to  take  a  different  course  of  action — either 
a  factory  job  or  w*hat-have-you.  But  they  are  being  kept  from  doing 
what  they  can  do  so  we:ll,  to  assist  you  in  your  subcommittee,  and  the 
people  that  you  are  working  with  in  doing  the  job  that  you  have  set 
out  to  do. 

Mr.  Kastenmeier.  Well,  as  I  say,  I  wouldnit  say  that  they  are  being 
kept  from  communicating  with  us.  As  a  matter  of  fact,  I  can  assure  you 
that  we  have  numerous  letters  that  we  must  read  daily  from  prisoners 
from  all  forms  of  institutions — from  the  Federal  institutions  and  from 
all  State  institutions,  Mr.  Railsback,  himself,  and  the  other  members 
of  the  subcommittee,  who  I  am  sorry  are  not  here,  have  received 
correspondence  similar  to  this. 

I  do  think  it  is  important  that  you  point  thait  out,  however,  because 
it  spurs  me  to  say  that  this  communication  is  regarded  by  us  to  be 
extremely  important. 

Sometimes  inm'ates  ask  us  to  do  things  that  we  can't  do.  But  I  must 
say  that  the  thrust  of,  perhaps  by  now  thousands  of  letters,  mostly 
from  inmates  rather  than  from  administrators,  has  been  in  favor  of  a 
strong  bill  coming  out  of  this  subcommittee.  And  they  know  aibout 
these  bills.  And  they  follow  what  we  are  doing. 

I  want  to  take  this  opportunity  to  commend  you  for  this  publica- 
tion— ^the  Penal  Dige^.  I  think  it  is  extremely  well  done.  It  is  exten- 
sive. I  am  sorry  that  I  haven't  been  familiar  with  it ;  it  is  one  of  those 
things  I  have  missed.  But  the  work  that  has  gone  into  the  Penal 
Digest  International  and  the  quality  of  the  materials  must  impress 
anyone  who  is  interested  in  corrections. 

I  yield  to  the  gentlemen  from  Illinois. 

Mr.  Railsback.  Let  me  just  say  to  the  chairman  that  Mr.  Mikva 
and  I  and  Pete  Blester,  are  familiar  with  the  Penal  Digest  Interna- 
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tional.  And  we  were  given  copies  at  hearings  that  we  held  in  Chioago. 

Let  me  just  say  to  Mr.  Grant  that  I  can  understand  after  driving  out 
from  Iowa  City,  if  that  is  wtnat  you  did,  why  you  would  be  upset  that 
more  time  would  not  be  allotited. 

But  let  me  just  mention  to  you  that  maybe  in  some  way  we  can 
alleviiate  your  concerns  about  prisoner  input.  This  subcommittee  hear- 
ing is  as  complete  an  investigation  into  the  subject  of  prisons  as  I 
have  ever  heard  of  anywhere,  at  least  by  any  kind  of  a  congressional 
committee.  We  have  held  hearings,  not  just  in  Chicago,  but  in  San 
Francisco,  Wisconsin,  Illinois,  and  in  Massachusetts.  And  we  have 
had,  as  you  can  imagine,  many,  many  witnesses. 

There  is  no  way  that  you  could  know  this.  But  for  those  of  us 
who  have  attended  all  of  these  hearings,  as  you  can  appreciate,  there 
has  been  a  great  deal  of  repetition. 

I  happen  to  have  some  questions  for  Dr.  Fox,  because  he  shed  some 
special  insight  into  what  the  psychological  effects  are  in  our  present 
prison  system,  which  disturb  me  a  great  deal.  We  have  even  had  psy- 
chologists and  psychiatrists  testify  before  this  subcommittee.  We  had 
one  distinguished  psychiatrist  from  the  Univerity  of  Wisconsin,  He 
presented  excellent  testimony. 

I  don't  mean  to  say  that  your  input  was  not.  particularly  relevant, 
too.  But  I  am  just  saying  that  we  have  heard  literally  hundreds  of 
people.  I  have  also  gotten  a  lot  of  letters  from  prisoners.  We  have 
visited  with  a  lot  of  prisoners  behind  bars.  And  I  am  still  kind  of  a 
pen  pal  with  a  fellow  from  Joliet,  who  I  am  corresponding  with,  and 
who  is  advising  me  of  conditions  inside  the  prison,  much,  I  am  sure, 
to  the  chagrin  of  some  of  the  prison  administrators  there. 

I  always  investigate  what  he  says.  And  I  believe  that  he  is  telling 
me  the  truth  about  what  is  going  on.  So,  I  ask  for  a  report.  And  they 
are  very  much  concerned  about  that. 

But  I  do  think  that  I  can  understand  your  concern.  And  frankly, 
I  am  willing  to  stay  for  a  while.  I  am  sure  the  chairman  has  stayed 
overtime  many  times. 

Mr.  Grant.  I  am  sure  he  has.  I  want  to  apologize.  I  am  tired,  too. 
And  the  thing  that  I  was  thinking  of  at  the  time  is  that  wlien  we  in- 
form our  readers  in  the  prisons  that  we  have  been  in\'ited  to  testify 
and  we  solicit  from  them  their  feelings  on  parole  and  hundreds  of  let- 
ters come  in  and  we  bring  them,  that  it  is  the  prisoners  that  I  am  talk- 
ing about.  I  am  not  worried  about  driving  home  or  anything  like 
that. 

I  think  the  prisoners  who  wanted  to  be  heard,  wanted  you  to  read 
their  letters.  I  know  that  you  get  much  mail.  But  it  was  because  of 
the  mail  that  we  received  from  people  who  are  trying  so  hard  to  work 
within  the  system  and  bring  about  peaceable  change  and  share  their 
views  with  you  that  I  became  a  little  upset. 

Mr.  Kastenmeier.  May  I  say  for  my  colleague,  Mr.  Ryan,  that  the 
House  is  in  session  and  he  was  committed  to  a  speech  at  the  outset  of 
the  session.  He  had  to  be  over  there  for  that  purpose.  I  don't  think  he 
had  any  option. 
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I  yield  to  Mr.  Kailsback  for  (Questions. 

Mr.  Railsback.  We  had  to  interrupt  Dr.  Fox's  statement,  which  I 
thought  was  excellent.  And  I  take  it  that  you  have  the  printed  text 
of  your  statement.  And  you  are  asking  that  all  of  that  be  included  in 
the  record? 

Dr.  Fox.  Yes.  I  recognize  that  in  a  sense  the  testimony  we  give 
here  today  is  representative  of  that  which  will  be  formally  submitted. 
It  is  only  because  of  our  limited  resources  that  we  were  just  short  a 
few  hours  of  the  reproduction  time  and  effort.  But  we  will  shortly 
submit  that. 

I  want  to  indicate  that  not  only  are  we  appreciative  of  this  oppor- 
tunity to  appear,  but  it  is  clear  that  those  that  we  have  reached  in 
prison  are  critically  dependent  upon  the  opportunities  which  we  have 
had. 

As  you  know  from  your  communications  to  prisoners,  your  efforts 
are  deeply  appreciated.  And  the  oj^portunity  for  ex-prisoners,  and 
particularly,  the  National  Prison  Center,  to  appear  is  almost  of  daily 
critical  value  to  their  own  demeanor  in  prison.  We  have  noted  sub- 
stantial changes  even  in  the  short  period  of  our  operation,  an  evolu- 
tion of  a  really  different  attitude  in  prisons,  a  feeling  that  there  is 
truly  some  organization  for  the  voice  of  prisoners  outside.  And  we 
hope  in  our  testimony  to  reflect  that. 

As  a  professional  psychologist,  I  could  have,  of  course,  independ- 
ently chosen  to  analyze  prison  conditions  academically.  But  in  this 
case,  what  I  have  attempted  to  do  sincerely  is  to  apply  that  academic 
analysis  only  to  the  material  submitted,  regardless  of  my  personal 
opinion  on  some  of  these  matters.  So,  the  analysis  which  will  be  pro- 
vided to  you  in  full  is  really  the  psychological  underpinnings  of  pris- 
oners' interpretations  of  the  daily  conditions  to  which  they  are  sub- 
mitted, and  particularly  those  relating  to  various  coercive  and  threat- 
ening aspects  of  parole,  which  constitute  now,  in  conjunction  with,  in 
a  sense,  the  new  wave  of  psychological  restraint,  the  most  severe  threat 
to  prisonei^  that  has  yet  been  evolved. 

No  kind  of  physical  punishment  or  isolation  has  engendered  the 
fear  expressed  to  us  by  prisoners  as  has  psychological  evaluation, 
which  generates  parole  denial.  It  is  a  new  form  of  disassociation,  which 
society  is  employing  to  somehow  feel  more  comfortable  with  the  same 
procedures  they  have  used  for  so  many  years.  This  is  a  disposition 
which  I  never  anticipated  myself,  which  was  only  brought  out  through 
these  letters. 

Mr.  Railsback.  That  is  very  interesting.  After  visiting  Soledad, 
and  learning  about  what  had  happened  to  their  psychiatrist,  who  felt, 
I  guess,  compelled  to  leave  after  being  there  for  a  rather  short  period 
of  time,  and  after  visiting  many  of  the  other  institutions,  which  I 
thought  were  very  stereotyj^ed,  like  San  Quentin,  Waupun,  and  Joliet, 
it  seemed  to  me  that  there  is  an  important  need  for  additional  psy- 
chiatric help,  evaluations  and  diagnoses. 

I  thought  at  that  time  that  it  would  be  wise  to  have  an  improved 
intensive  diagnostic  center  system.  But  now  I  am  a  little  bit  con- 
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fused.  And  maybe  you  could  shed  some  light  on  tliis.  I  am  concerned 
that  if  we  go  to  a  more  intensive — I  guess  not  just  diagnosis,  but  also 
treatment  and  counseling,  I  would  be  concerned  in  the  light  of  what 
you  said  about  going  to  a  system  of  expanded  diagnostic  treatment  if 
this  in  any  way  is  going  to  cause  problems  ifor  the  people  that  I  think 
we  are  interested  in  helping. 

It  may  be  what  you  are  suggesting,  that  this  is  exactly  what  could 
happen  if  we  go  to  extensive  diagnosis,  that  this  could  be  used  to 
hurt  rather  than  to  help. 

Dr.  Fox.  I  think  that  Dr.  Kom  some  time  ago,  as  a  criminologist, 
suggested  that  he  came  upon  severe  disillusionment  with  his  own  dis- 
cipline and  its  application  to  present  problems.  I  feel  as  a  professional 
psychologist  in  counsel  with  many  psychiatrists  that  this  is  an  area 
of  extreme  delicacy,  that  we  must  move  into  very,  very  carefully. 

The  California  system  is,  perhaps,  viewed  by  others  as  having  sub- 
stantial leadership,' but  we  feel,  at  least  I  do,  that  it  has  precipitously 
moved  into  the  area  of  medical  diagnosis  and  medical  treatment.  But 
the  examples  which  have  emerged  are  those  of  broad  programs  of 
psychosurgery  and  intensive  medical  treatment  of  what  really  ap- 
peared to  be  black  revolutionaries,  which  are  essentially  politically  in- 
clined prisoners,  who  write  and  talk  to  develop  political  groups  within 
the  prison. 

The  programs  at  Vacaville  are  not,  I  think,  despite  their  original 
intent,  any  kind  of  model  that  I  would  want  to  move  toward.  It  is 
my  hope  that  after  years  of  application  in  my  own  profession,  that 
this  would  not  be  the  answer  to  prison  problems. 

I  now  depend  for  my  guidance  upon  the  direct  testimony  of  prison- 
ers. The  outcomes  of  possible  therapies  that  are  being  used,  the  inter- 
pretation placed  on  psychiatric  diagnosis,  is  at  best  a  delicate  art.  A 
diagnosis  is  not  a  clear  matter.  And  many,  many  professional  psy- 
chologists and  psychiatrists  have  abandoned  the  notion  that  there  are 
normative  behaviors,  except  in  relation  to  psychiatric  disorders. 

Thomas  Szasz  has  suggested  repeatedly  that  psychiatry  is  strait- 
jacketing  our  view  of  culturally  acceptable  behavior.  And  to  the 
extent,  of  course,  that  this  is  politically  usable  to  the  extent  that  prison 
authorities  have  an  opportunity  to  see  who  becomes  diagnosed  in 
which  way,  psychiatrists  may  use  words  as  "tendency  toward  violence" 
as  a  result  of  a  man  who  is  verbally  abusive. 

It  is  extremely  difficult.  And  those  are  the  matters  that  I  have 
tried  to  raise  in  my  testimony. 

Mr.  Railsback.  It  would  seem  to  me  that  you  have  to  differentiate 
in  your  assessment  between  those  cases  that  involve  nonviolent  peo- 
ple, or  people  that  we  believe  to  be  nonviolent,  and  those  people  who 
have  violent  propensities. 

Dr.  Fox.  I  agree  wholeheartedly. 

Mr.  Railsback.  In  that  connection,  I  would  like  to  ask  you  a  ques- 
tion. It  seems  to  me  in  the  case  of  people  with  violent  propensities, 
which  I  guess  would  be  based  in  part  upon  their  experience  and 
their  history,  that  you  would  be  able  to  find  some  of  those  people  and 
try  to  help  them. 
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It  bothers  me  that  apparently  there  are  not  enough  psychiatrists  or 
psychologists  that  have  been  interested  enough  in  penal  reform  or  in 
helping  to  change  the  function  of  our  prison  system  to  volunteer  their 
services,  just  like  there  haven't  been  enough  lawvers. 

I  mentioned  this  to  Professor  Halleck  of  the  University  of  Wis- 
consin. It  seems  to  me  that  he  and  others  like  him  could  perform  a 
very  useful  service,  and  get  more  people  who  would  be  willing  to  vol- 
unteer or  be  paid,  if  we  could  pay  them.  I  know  that  we  probably 
can't  get  the  States  or  the  Federal  Government  to  pay  them  enough. 
But  it  seems  to  me  that  they  could  perform  a  very  useful  function  if 
they  would  be  willing  to  help,  at  least  counsel,  some  of  those  people 
who  really  do  need  help. 

Dr.  Fox.  I  would  hope  so.  I  am,  of  course,  deeply  concerned  about 
the  broad  concern  for  violence  in  our  society.  I  do  recognize  that 
there  are  events  which  have  terrified  the  public  in  terms  of  potential 
violence.  I  am  concerned  about  the  response  of  the  public  to  their  own 
fear  of  violence.  I  can  honestly  say,  and  fairly  now,  that  the  likelihood 
of  another  Attica  in  American  prisons  is  extremely  small.  The  ten- 
dency in  strategies  of  American  prisoners  is  much  more  toward  a 
legal  battle,  legislative  battle  and  more  of  a  union  battle. 

I  anticipate  that  shortly  there  will  be  organized  prisoners  inside 
prisons  in  the  form  of  some  kind  of  prisoner's  coalition  or  union.  And, 
as  Dick  Tanner  has  said,  these  people  will  demand,  as  our  labor  union 
movement  has,  some  form  of  negotiation.  That  behavior  will  initially 
be  punished  by  isolation,  transfer,  and  medical  treatment. 

The  idea  of  the  formation  of  a  union  in  a  Federal  prison  will,  no 
doubt,  be  severely  punished.  And  yet  in  society,  with  society  as  a 
cultural  norm,  it  is  as  American  as  cherry  pie  to  have  a  union.  These 
are  some  of  the  things  that  I  have  spoken  of. 

We  are  now  instituting  a  legal  case  on  behalf  of  one  of  our  own 
prisoner-editors,  John  Wagner,  regarding  freedom  of  the  press.  The 
issue,  of  course,  is:  can  a  journalist  inside  a  prison  be  protected  by 
the  same  rules  that  a  journalist  outside  the  prison  can?  If  he  cannot, 
then  the  cultural  model  of  society  is  useless.  No  prisoner  can  antici- 
pate a  normal  life,  if  in  fact  there  is  no  model  for  normal  life  inside. 

With  respect  to  violence,  I  would  say  also  that  if  the  model  is  a 
model  of  every  level  of  society,  we  have  to  apply  the  same  criteria 
that  we  do  in  society.  We  do  not  begin  from  a  position  of  no  violence 
with  prisoners  that  we  would  like  to  have.  We  begin  from  what  is 
normative  violence  or  what  is  a  normative  loss  of  temper. 

What  is  normative  abuse,  abusive  language?  ^Vhat  is  normative 
abuse  of  one  man  to  another?  How  much  violence  is  acceptable  nor- 
mally in  society  ?  Within  the  prison  walls,  M-e  accept  no  violence.  And 
yet  psychologists,  I  am  sure,  will  agree  that  there  are  very  few  if  any 
human  beings  who  can  live  with  hundreds  of  others  without  ever  ex- 
pressing normative  violence. 

Although  I  share  your  concern  and  hope  that  psychiatrists  will 
develop  a  way  to  anticipate  violence,  I  also  hope  that  they  will  begin 
to  apply  what  we  feel  are  normative  bases  for  evaluation  of  violence, 
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rather  than  put  the  prisoner  in  some  special  category  with  stand- 
ards that  no  man  can  possibly  meet. 

Mr.  Kastenmeier.  Mr.  Grant,  is  the  Penal  Digest  International 
associated  in  any  sense  with  the  National  Prison  Center? 

Mr.  Grant.  Yes.  The  parent  nonprofit  corporation  of  the  Penal 
Digest  International  was  called  Phase  4  originally.  ^Vhen  we  began 
working  with  Dr.  Fox  and  some  of  his  colleagues  from  the  University 
of  Iowa,  we  decided  that  that  wasn't  a  clear  enough  title  for  the  pro- 
gram that  we  hoped  to  be  able  to  implement.  And  so  it  changed  to  the 
National  Prison  Center.  But  that  is  the  parent  nonprofit  corporation 
of  the  Penal  Digest  International,  although  the  Digest  is  autonomous. 

And  those  who  edit  and  run  the  newspaper  pretty  much  wing  it 
on  their  own.  It  is  one  of  the  things  we  are  verj^  proud  of — the  fact 
that  we  are  able  to  with  restraint  tell  the  story  of  prisons  and  make 
prisoners  aware  of  what  is  happening  outside  to  help  them. 

You  will  notice  in  the  most  recent  issue  there  that  there  is  a  case  of 
a  couple  of  youngsters  in  Iowa,  minors,  who  are  in  an  adult  institution. 
They  never  committed  a  crime.  They  have  never  been  represented  by 
counsel.  These  are  the  things  that  we  are  trying  to  rectify  with  the 
Penal  Digest  International  and  the  National  Prison  Center  and,  of 
course,  by  coming  over  here  and  speaking  with  you. 

We  hope  that  as  a  result  of  these  hearings — if  we  could  just  end  up 
by  paroling  all  of  the  juveniles  in  the  United  States  who  are  presently 
lodged  in  adult  institutions,  that  a  great  deal  of  good  would  come 
from  it. 

Mr.  Kastenmeier.  In  summary,  Mr.  Grant,  you  might  care  to  sum 
up  the  views  of  prisoners  on  the  institution  of  parole.  This  would  con- 
clude the  healing. 

Mr.  Grant.  I  think  I  can  do  so  by  saying  this.  Shortly  after  I  was 
in  prison,  I  made  up  my  mind  that  I  was  going  to  make  parole.  And  I 
very  carefully  plotted  a  course  of  study  and  teaching  and  writing, 
staying  to  myself,  and  doing  everything  I  thought  would  be  necessary 
so  that  when  I  wrote  out  my  parole  plan,  it  would  be  acceptable. 

My  parole  judge  was  a  Mr.  Prokinski.  He  granted  me  parole  when 
I  appeared  before  him  with  a  few  remarks  about  the  possibility  that 
I  would  either  be  very,  very  dangerous  or  that  I  would  probably  pull 
off  something  pretty  big  and  pretty  good  when  I  got  out. 

But  even  with  all  the  thought  that  I  had  given  to  my  parole,  how 
hard  I  had  worked  for  it,  the  night  before  the  parole,  I  ended  up  in 
a  terrible  violent  fight  with  a  fellow  prisoner  simply  because  of  the 
tension  and  the  nerve-racking  situation  of  knowing  that  at  any  mo- 
ment, the  word  of  one  administrator,  of  one  guard,  one  argument,  one 
disagreement  could  kill  your  entire  parole. 

Living  under  those  pressures,  a  man  who  is  trying  to  make  parole, 
which  every  man  in  prison  wants  to  do — living  under  the  pressure  of 
knowing  that  anybody  can  shoot  you  down  from  parole — is  almost 
maddening.  It  is  ulcer  creating.  It  is  nerve-racking.  It  destroys  you.  It 
literally  tears  you  apart. 

We  need  a  parole  situation  whereby  on  a  weekly  basis  two  or  three 
sentences  can  be  fed  into  a  computer  by  the  different  department  heads 
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of  the  prison,  so  that  at  the  end  of  the  year  when  he  has  his  hearing,  a 
coded  card  can  be  popped  into  that  machine  and  a  printout  can  be 
done  for  the  parole  board.  They  could  review  the  year,  not  just  what 
they  had  received  from  the  administrators  of  that  prison  the  week  be- 
fore the  man  comes  up  for  hearing. 

That  way  the  parole  board  would  have  a  real  review  of  what  this 
man  is  doing  and  not  a  recommendation  from  the  Catholic  or 
'the  Protestant  chaplain  or  from  the  psychologist,  or  from  the 
psychiatrist. 

Mr.  Kastenmeier.  Mr.  Grant,  wouldn't  it  also  be  useful  if  the  in- 
mate had,  at  the  appropriate  time,  access  to  his  file,  except  for  maybe 
certain  materials  for  good  and  sufficient  cause,  so  that  he  would  know 
whether  there  is  derogatory  material  in  there  ?  He  wouldn't  have  to 
merely  guess  and  live  under  some  sort  of  psychological  fear. 

Mr.  Grant.  This  was  covered  in  here.  I  really  feel  that  a  man  has  to 
have  access  to  his  own  records.  As  they  have  done  with  the  credit 
unions  in  this  countrj^,  giving  individuals  access  to  those,  I  think  the 
prisoner  must  have  access  to  his  record.  He  must  have  access  to  his 
presentence  investigation  report.  He  must  have  access  to  his  rap  sheet 
that  the  FBI  has. 

For  example,  if  a  mistake  is  made  in  your  rap  sheet  that  tlie  FBI  has, 
do  you  know  there  is  no  way  to  change  tliat?  The  FBI  will  not  change 
it  for  you.  Local  authorities  will  not  change  it.  And  you  can't  bring  a 
court  action  to  have  the  records  corrected,  because  theoretically,  there 
is  no  way  you  can  even  get  the  record. 

There  were  serious  errors  in  my  record  when  I  was  at  Leavenworth. 
And  I  tried  to  rectify  them  for  over  2  years  and  had  absolutely  no  luck. 
It  is  a  serious  problem. 

But  I  hope  that  the  committee  will  continue  in  the  future  to  seek  out 
former  prisoners,  ex-prisoners,  and  allow  them  to  begin  on  the  ground 
floor  of  the  development  of  a  new  parole  system,  one  that  they  can  par- 
ticipate in. 

Thank  you. 

Mr.  Kastenmeier.  Thank  you.  Mr.  Grant,  Dr.  Fox,  and  Mr.  Tanner, 
for  your  appearance  this  morning. 

This  concludes  our  hearings  on  parole  in  America.  The  subcommit- 
tee believes  it  has  a  mandate  to  substantially  change  the  system  as  it 
presently  exists,  both  federally  and  in  the  States. 

We  will  do  the  best  we  can,  given  a  number  of  limitations,  to  report 
out  not  legislation  that  merely  patches  up  that  which  presently  exists, 
or  just  covers  or  glosses  over  some  of  the  most  obvious  faults  of  the 
present  system,  but  which,  indeed,  makes  changes  that  will  benefit  all 
concerned  in  society. 

I  appreciate  your  testimony  here  today.  As  I  say  in  conclusion,  we 
are  mindful  that  corrections  in  America  today  is  not  merely  some- 
thing which  is  fashionable  or  in  vogue  to  talk  about  this  year  and  be 
gone  next  year.  We  believe  it  to  be  a  question  which  has  fully  matured. 
It  will  be  with  us  for  a  long  time. 
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We  have  to  make  progress  toward  improving  the  system  sufficiently 
to  keep  faith  with  all  Americans. 

The  record  will  stay  open  for  7  days  for  additional  materials. 

I  want  to  thank  the  gentleman  from  Illinois  and  my  other  colleagues 
for  participating  so  diligently  in  these  long  and  difficult  hearings. 

And  I  want  to  thank  you  gentlemen,  who  are  representative  of  the 
fine  brand  of  witnesses  we  have  had  for  many  weeks  past. 

This,  then,  concludes  our  hearings  on  parole. 

(Whereupon,  the  subcommittee  adjourned  at  12:35  pjn.,  subject 
to  call  of  the  Chair.) 


AGENCY  REPORTS 

Advisory  Commission  on  Intergovernmental  Relations, 

WasJdngton,  B.C.,  March  7, 1972^ 
Hon.  Emanuel  Celler, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  House  of  Representatives,  Washington,  B.C. 

Dear  Congressman  Celler:  This  is  in  response  to  your  request  for  the  views 
of  the  Advisory  Commission  on  Intergovernmental  Relations  on  H.R.  13118,  a  bill 
"to  establish  an  independent  Board  of  Parole,  to  provide  for  fair  and  equitable 
Federal  parole  procedures,  to  establish  a  National  Parole  Institute,  and  to  provide 
assistance  to  the  States  for  the  operation  of  fair  and  adequately  staffed  parole 
systems,  and  for  other  purposes." 

The  Commission  has  not  examined  the  specific  issues  involved  in  the  proposed 
legislation.  The  following,  therefore,  are  the  observations  of  the  staff  concerning 
its  intergovernmental  effects. 

Questions  might  be  raised  regarding  the  need  of  the  Federal  government  to 
establish  a  new  agency — the  National  Parole  Institute — when  the  objectives  of 
the  bill  possibly  might  be  accomplished  substantially  under  an  existing  institu- 
tional arrangement — the  National  Institute  of  Law  Enforcement  and  Criminal 
Justice,  created  by  the  Omnibus  Crime  Control  and  Safe  Streets  Act,  as  amended. 
We  would  suggest  that  some  consideration  be  given  to  how  the  cause  of  better 
parole  systems  might  be  furthered  through  the  administration  of  the  Act,  par- 
ticularly in  view  of  the  broad  nature  of  the  National  Institute's  discretionary 
fund  and  training  program.  Furthermore,  many  observers,  arguing  for  the  need  to 
make  a  comprehensive  attack  on  preventing  and  controlling  the  spread  of  crime, 
stress  the  need  for  coordination  among  all  programs  of  the  criminal  justice  sys- 
tem (courts,  defense,  prosecution,  corrections,  police).  Thus,  they  probably  would 
want  assurance  that  the  programs  of  the  proposed  National  Parole  Institute  com- 
plement, not  duplicate  or  compete  with  those  programs  and  activities  of  the 
National  Institute  of  Law  Enforcement  and  Criminal  Justice. 

We  appreciate  the  opportunity  to  review  and  comment  on  this  bill. 
Sincerely, 

William  R.  MacDougall, 

Executive  Director. 


April  11,  1972- 
Administrative  Office  of  the  United  States  Courts 

Hon.  Emanuel  Celler, 

Chairman,  House  Judiciary  Committee, 

House  of  Representatives,  Washington,  D.C. 

Dear  Congressman  Celler  :  Further  reference  is  made  to  your  letter  of  Febru- 
ary 14  transmitting  for  comment  H.R.  13118,  a  bill  "to  establish  an  independent 
Board  of  Parole,  to  provide  for  fair  and  equitable  Federal  parole  procedures,  to 
establish  a  National  Parole  Institute,  and  to  provide  assistance  to  the  States  for 
the  operation  of  fair  and  adequately  staffed  parole  systems,  and  for  other 
purposes." 

The  Judicial  Conference  of  the  United  States  at  its  meeting  on  April  6  and  7, 
1972  considered  the  proposed  legislation  and  while  leaving  with  its  Committee 
further  consideration  of  the  over-all  proposal,  the  Conference  did  recommend  that 
H.R.  13118  not  be  passed  in  its  present  form.  The  primary  concern  of  the  Confer- 
ence is  the  absence  of  specific  provisions  governing  the  terms  of  judicial  review  in 
Section  4221  of  the  bill.  If  the  constitutional  rights  of  a  parolee  are  infringed,  he 
has  an  adequate  remedy  under  existing  sections  of  the  United  States  Code  at  the 
present  time.  There  are  over  21,000  federal  prisoners  at  present  and  Board  action 
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is  taken  in  the  cases  of  almost  all  such  prisoners,  so  that  this  section  would  im- 
pose a  great  burden  on  the  federal  courts. 


Sincerely, 


William  E.  Foley, 

Deputy  Director. 


(The  statement  referred  to  at  p.  385  follows:) 

Statement  of  George  J.  Reed,  Chairman,  U.S.  Board  of  Parole 

Mr.  Chairman  and  Members  of  the  Subcommittee :  I  am  pleased  today  for  this 
opportunity  to  appear  before  you  to  di^^cuss  the  proposals  outlined  in  H.R.  13118 
regarding  parole.  Too  often  over  the  32  years  that  I  have  worked  in  this  field, 
too  few  people  were  concerned  about  corrections — prisons,  probation  and  parole. 
Many  times  we  have  not  had  sufficient  public  support  to  make  necessary  progress 
which  we  in  the  field  knew  could  be  made  in  prison  reform  if  we  could  only 
develop  sufficient  public  understanding  and  support.  I  trust  that  Members  of 
Congress,  as  they  look  at  prison  reform,  will  first  become  sufficiently  interested 
to  be  fully  informed  not  only  of  our  problems  but  also  of  the  progress  which  we 
have  made  in  improving  the  field  of  corrections.  This  subcommittee  has  heard 
from  a  number  of  distinguished  people  and  is  to  be  commended  for  gathering 
information  in  this  field  and  for  seeking  solutions  to  our  very  complex  problems. 

In  1969,  the  U.S.  Board  of  Parole  launched  a  complete  reorganization  of  its 
rules,  regulations  and  procedures.  The  primary  objective  of  the  reorganization 
was  to  improve  parole  decision-making  and  to  provide  for  appellate  reviews  of 
previous  decisions.  The  reorganization  of  the  Board  was  completed  in  1970  after 
more  than  a  year  of  study  by  the  Board  and  its  professional  staff.  The  Board's 
enormous  responsibility  as  the  releasing  authority  for  inmates  of  the  Federal 
system  is  evidenced  by  the  fact  that  in  1970  the  Board  conducted  some  12,000 
hearings  and  reviewed  approximately  5,000  progress  reports,  resulting  in  a  total 
of  some  17,000  decisions  in  one  fiscal  year.  During  1970,  we  started  using  Parole 
Hearing  Examiners  and,  at  the  present  time,  the  Board  has  eight  well-qualified 
examiners  on  duty.  This  new  procedure  permits  Members  of  the  Board,  while 
primarily  remaining  in  "Washington,  ample  time  to  confer  and  deliberate  prior  to 
entering  a  final  decision.  Further,  Members  of  the  Board  serving  as  final  decision 
makers  are  also  available  in  Washington  for  appellate  hearings.  The  examiners, 
while  conducting  most  of  the  parole  or  revocation  hearings,  prepare  a  complete 
summary  in  each  case  and  recommend  to  the  Board  with  respect  to  parole,  revoca- 
tion or  re-instatement.  The  Members  in  Washington  make  the  final  decisions  after 
carefully  studying  the  examiner's  summary  of  the  hearing  as  well  as  the  inmate's 
entire  file.  In  some  cases  these  decisions  are  made  by  the  Board  sitting  en  banc. 

In  1970,  the  Board  launched  one  of  the  most  far-reaching  research  projects  that 
^as  ever  been  undertaken  in  the  field  of  parole  decision-making.  The  Uniform 
Parole  Reports  section  of  the  National  Council  on  Crime  and  Delinquency  was 
awarded  a  three-year,  $500,000  grant  by  the  Law  Enforcement  Assistance  Admin- 
istration to  study  decision-making  procedures  of  the  U.S.  Board  of  Parole  and  to 
conduct  follow-up  research  on  the  success  or  failure  of  those  paroled  according  to 
offender-type.  The  ultimate  goal  of  this  research  project  is  the  improvement  of 
parole  decision-making  by  utilizing  "base  expectancy"  or  "experience"  profiles 
with  which  the  Members  of  the  Board  may  compare  similar  offender-types,  and 
their  adjustments  in  the  community  while  on  parole.  Such  scientifically  collected 
and  analyzed  data  will  add  a  great  dimension  to  the  present  use  Members  make 
of  statutory  criteria  as  well  as  upon  their  own  clinical  evaluations  gained  from 
experience  and  training  in  this  field.  The  primary  goals  of  this  study  are  to  im- 
prove parole  decision-making  to  the  end  that  the  Board : 

(a)  Will  release  from  prison  inmates  who  have  arrived  at  the  psychologically 
right  period  of  maturation  to  be  able  to  make  a  satisfactory  community  adjust- 
ment under  parole  supervision,  and 

( 6 )  Will  better  protect  society  by  continuing  to  provide  institutionalized  treat- 
ment programs  for  the  inmate  who  is  not  yet  ready  to  provide  self-direction  in  an 
open  society  under  parole  supervision. 

This  project  is  unique  in  that  it  provides  for  the  first  time  the  tools,  through 
modern  computers,  to  develop  relevant  social  factors  which  pertain  to  our  rapidly 
changing  culture  patterns  of  the  Seventies.  The  scientifically  tested  "base  ex- 
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pectancy  scores"  have  been  suflSciently  tested  by  our  staff  and  an  outstanding 
Scientific  Advisory  Board  to  provide  20  factors  which  for  the  purpose  of  the 
study  are  considered  initially  relevant  in  decision-making.  Another  first  in  this 
project — which  no  other  research  project  has  ever  been  able  to  achieve — is  case- 
by-case  follow-up  for  a  five  year  period.  The  FBI  has  agreed  to  furnish  the  U.S. 
Board  of  Parole  and  the  project  staff  "rap"  sheets  that  will  allow  the  project 
staff  and  the  Board  to  know,  for  the  first  time,  exactly  what  has  happened  to 
every  parolee  in  the  study  for  a  period  of  five  years  after  release  on  parole. 

At  the  present  time,  with  our  heavy  hearing  dockets,  it  takes,  under  existing 
statutes  and  procedures,  approximately  32  days  to  process  the  average  ease.  This 
is  now  accomplijJhed  with  a  staff  of  66,  including  eight  Board  Members.  It  goes 
without  saying  that  any  new  parole  procedures  will  require  an  enlarged  Board 
and  a  vastly  enlarged  staff.  The  Board  has  under  study  a  plan  that  would  require 
a  greatly  expanded  Hearing  Examiner  staff,  assigned  on  a  regional  basi.s.  Al- 
though this  plan  has  not  yet  been  fully  developed,  it  would  provide  a  procedure 
for  panels  of  Parole  Examiners  to  conduct  hearings  where  immediate  decisions 
could  be  made  and  would  also  permit  the  hearing  panel  members  to  personally 
inform  the  inmate  of  the  panel's  decision  and  the  reason  for  such  decision. 

While  the  bill  before  us  sets  up  "an  independent  Board  established  in  the 
Executive  Branch  of  government,"  the  Board  does  not,  at  this  time,  take  any 
position  on  this  proposal.  Professor  Phillip  E.  Johnson,  University  of  California, 
School  of  Law,  Berkeley,  in  his  study  of  the  Board  for  the  Administrative  Con- 
ference of  the  United  States  [see  Appendix  26],  gives  arguments  both  for  and 
against  such  change  in  the  posture  of  the  Board.  Regardless  of  where  the  Board 
is  located,  Professor  Johnson's  report  makes  it  abundantly  clear  that  the  status 
of  the  Board,  because  of  its  enormous  responsibility,  must  be  enhanced.  He  sug- 
gests increasing  the  terms  of  appointment  for  Members  from  the  present  six  year 
terms  to  12  years  with  some  provision  for  improved  retirement  benefits.  He  also 
suggests  a  formula  for  a  bi-partisan  membership  composed  of  i)rofessionals  rep- 
resenting both  major  political  parties.  The  requirements  for  the  composition  of 
the  Board,  contained  in  proposed  Section  4201  of  H.R.  13118,  unnecessarily  limit 
the  eligibility  for  membership.  We  would  not  object  to  a  congressional  statement 
of  considerations  which  should  be  given  weight  in  appointing  Board  Members, 
and  we  suggest  that  these  considerations  should  include  training  or  professional 
background  in  criminology.  However,  we  do  object  most  strenuously  to  the 
categorical  approach  taken  by  this  bill. 

Turning  now  to  proposed  Section  4208,  Dr.  Don  M.  Gottfredson,  Director, 
National  Council  on  Crime  and  Delinquency  Research  Center,  testified  before 
this  subcommittee  earlier  last  month  and  stated,  in  part:  "The  factors  which 
may  be  taken  into  account  in  parole  determination  in  paragraph  4206  of  the  Act 
(H.R.  13118),  apparently  are  listed  as  a  remedy  for  the  Board's  alleged  secrecy 
in  not  revealing  what  it  considers  in  determining  whether  or  when  to  release 
on  parole.  However,  the  factors  listed  are  so  lacking  in  explicit  definition  and 
so  subjective  and  intangible,  as  to  provide  an  example  of  the  fault  the  Act  seeks 
to  remedy."  Dr.  Gottfredson  further  states :  "the  items  listed  are  superfluous  to 
and  contradictory  of  the  two  criteria  for  nonrelease  listed  in  paragraph  4205, 
unless  it  can  be  demonstrated  that  each  is  related  to  the  likelihood  of  parole 
violation.  From  prior  studies  it  appears  that  some  are,  some  are  not,  and  some 
are  not  defined  explicitly  enough  to  permit  the  test."  The  Board's  Research  Proj- 
ect— "Improved  Parole  Decision-Making" — under  the  direction  of  Dr.  Gottfredson 
will,  upon  its  completion,  give  this  subcommittee  and  the  Board  some  tested 
criteria  for  parole  decision-making  that  are  not  now  available.  Thus,  whether 
stated  as  statutory  criteria  for  parole  decision-making,  or  as  guidelines  to  the 
Board  within  its  discretion,  we  will  at  least,  through  research,  have  better 
defined  the  desirable  goals  that  an  inmate  should  attain  prior  to  release.  On  the 
other  hand,  we  are  not  aware  of  any  research  or  experience  to  support  the  pro- 
posed statutory  presumption  of  requiring  the  Board  to  release  an  inmate  on 
parole  under  the  guidelines  in  proposed  Sections  4205  and  4206. 

In  regard  to  Section  4205,  the  main  thrust  of  this  aspect  of  the  bill  appears  to 
minimize  the  public  interest.  It  seeks  to  modify  the  parole  process  by  developing 
an  overly  legalized  procedure  on  nonvalid  criteria  in  parole  decision-making. 
The  present  parole  statutes  provide,  in  Sections  4202  and  4203,  Title  18,  U.S.  Code, 
authority  for  the  Board  to  release  a  prisoner  on  parole  in  its  discretion  after  he 
has  served  one-third  of  the  term  or  terms  for  which  sentenced  or  after  fifteen 
years  if  sentenced  for  life  or  45  years  or  more,  if : 

(1)   He  has  substantially  observed  the  rules  of  the  institution; 
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(2)  There  is  reasonable  probability  that  he  will  live  and  remain  at  liberty 
without  again  violating  the  law ;  and 

(3)  In  the  opinion  of  the  Board  such  release  is  not  incompatible  with  the 
welfare  of  society. 

Section  4205  of  the  bill  proposes  a  presumed  statutory  right  of  parole  for  all 
-prisoners  at  the  earliest  possible  time.  This  section  (in  paragraph  one)  requires 
the  Board  to  find,  before  refusing  parole,  that  there  is  "substantial  reason  to 
"'believe  the  prisoner  will  engage  in  future  criminal  conduct."  In  paragraph  2  it 
;again  requires  the  Board  to  find  that  there  is  "substantial  reason  to  believe  that 
the  prisoner  will  not  conform  to  such  conditions  of  parole  as  may  be  established 
under  Section  4211."  In  both  these  sections  the  Parole  Board,  not  the  inmate,  is 
required  to  show  "substantial  reason"  under  new  legal  formalized  procedures 
that  are  so  completely  tilted  in  favor  of  the  earliest  possible  release  of  the  inmate 
as  to  encourage  the  Board  to  release  inmates  who  would  be  considered  marginal 
or  poor  parole  risks. 

Further,  Section  4221  states,  in  paragraph  (a)  :  "a  prisoner  or  parolee  suffer- 
ing legal  wrong  because  of  Board  action  is  entitled  to  judicial  review  thereof 
as  provided  in  this  section."  This  would  provide  for  judicial  review  of  the 
Board's  discretion  to  the  extent  that  it  would  be  impossible,  within  the  limits 
of  the  criteria  set  forth  in  Section  4206,  to  develop  a  policy  that  would  be  mean- 
ingful in  parole  decision-making.  Further,  it  is  noteworthy  that  the  bill  com- 
pletely drops  from  the  proposed  statutory  criteria  for  parole  any  mention  of 
the  present  statute  which  provides  for  "protecting  the  public  welfare."  To 
superimpose  a  presumption  in  favor  of  the  prisoner  being  paroled  within  the 
guidelines  of  Section  4205,  on  top  of  a  provision  that  the  inmate  become  eligible 
Tinder  Section  4204  at  the  earliest  possible  time,  is  without  doubt  providing  the 
inmate  with  more  statutory  rights  without  commensurate  responsibility  to  show 
meaningful  evidence  of  rehabilitation  than  has  ever  before  been  proposed  in  the 
field  of  parole.  All  recognized  criminologists  agree  that  a  percentage  of  inmates 
will  not  respond  to  any  type  of  modern  correctional  treatment  techniques  and 
•will  continue  to  be  a  threat  to  society  over  a  prolonged  period  of  years.  Yet,  in 
Section  4205(b)  the  bill  provides  that  "the  Board  shall  release  any  prisoner  who 
lias  served  one-half  of  his  sentence  unless  the  Board  determines  that  he  should 
not  be  released  because  there  is  a  'high  likelihood'  that  he  will  engage  in  further 
criminal  conduct."  The  high  level  of  proof  proposed  in  this  statutory  language 
•would  make  it  all  but  impossible  to  properly  protect  society  by  releasing  those 
-who  continue  to  be  a  threat  to  the  community.  Further,  to  release  an  inmate 
Ijefore  he  is  ready  for  return  to  the  community,  is  a  disservice  to  him  as  well 
as  tlie  couiiiiunity. 

Section  4210(a) — Procedure  for  parole  determination  hearing — ^provides  that: 
"witliin  a  reasonable  time  prior  to  any  prisoner's  parole  determination  hearing, 
the  Board  shall  (1)  provide  the  prisoner  with  written  notice  of  the  time  and 
place  of  the  hearing,  and  (2)  make  available  to  the  prisoner  any  file  or  report 
or  other  document  to  be  used  by  the  Board  in  making  its  determination."  In 
paragraph  (b),  provisions  for  limited  access  to  the  file  are  provided  and  exclude 
documents  as  described  in  paragraph  (b)  (2)  as  "a  dia'gnostic  opinion  which 
might  seriously  disrupt  a  program  of  rehabilitation,"  and,  under  (b)  (3),  those 
which  "contain  sources  of  information  which  may  have  been  obtained  on  a 
promise  of  confidentiality." 

In  reaching  a  decision  as  to  parole,  the  Board  considers  information  from 
many  sources,  including  the  presentence  report,  which  contains  the  personal 
social  background,  criminal  history,  sources  of  social  agencies,  reports  from 
numerous  other  investigative  agencies,  organized  crime  and  FBI  reports.  Hence, 
the  Board  does  not  fully  control  the  discretion  regarding  releasing  this  material 
to  the  inmate  or  his  legal  counsel.  The  pre-sentence  report  made  by  the  U.S. 
Probation  Officer  for  the  sentencing  judge  is  the  initial  basic  foundation  of  the 
Board's  file ;  yet  the  pre-sentence  report,  according  to  a  February.  1970  article 
in  the  Georgetown  Law  Journal — "The  Pre-Sentencing  Report — An  Empirical 
Study  of  Its  Use  in  the  Federal  Criminal  Process" — points  out  that  only  40  out 
of  the  90  Federal  Judicial  EUstricts  make  disclosure  of  the  pre-sentence  report 
material  prior  to  sentencing.  Thus,  the  Board  would  have  no  authority  to  release 
a  pre-sentence  report  that  the  sentencing  judge  had  not  permitted  defense  counsel 
to  see  prior  to  passing  sentence. 

Granting  an  inmate  unlimited  access  to  his  file  could  result  in  physical  harm 
and  danger  to  parties  who  supply  information  to  the  Board.  The  fourth  draft  of 
the  report  of  the  Administrative  Conference  Committee  proposes  that  the  Board 
•develop  a  policy  of  limited  access  to  the  Board's  files  "under  guidelines  issued  by 
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the  Board  and  the  prison  counsellor."  This  proposal  has  considerable  merit  but 
would  require  not  only  the  thinking  of  the  Board  of  Parole  and  the  Bureau  of 
Prisons  but  the  U.S.  Probation  Office  as  well  in  establishing  such  criteria,  since 
all  three  agencies  are  involved  in  using  the  file. 

Section  4210,  paragraph  (b)  proposes:  "whenever  the  Board  finds  that  this 
subsection  applies  to  any  file,  report,  or  other  document,  or  any  portion  thereof, 
to  be  used  by  the  Board  in  making  its  determination,  the  Board  shall  state  such 
finding  (including  the  reasons  therefor)  on  the  record."  The  Board,  after  some 
18  months  of  study  has  now  put  into  operation  an  experimental  program  for 
giving  reasons,  through  the  caseworker  at  the  institution,  to  the  inmate  when  the 
case  is  continued  or  parole  is  denied.  Because  one  Board  Member  may  deny 
parole  for  one  reason  and  another  for  a  different  reason  (s),  a  system  of  develop- 
ing meaningful  reasons  is  most  complex.  This  problem  becomes  even  more  difficult 
when  we  remember  that  in  1970  the  Board  made  17,582  decisions.  The  Board  has 
framed  its  prepared  reasons  both  in  the  generic  terms  of  the  statutory  criteria 
as  well  as  in  more  specific  terms.  This  experimental  program  of  "giving  reasons" 
is  subject  to  revision.  Further,  the  Board  has  decided  that — keeping  in  mind  our 
limited  staff  of  66  positions — if  it  should  find  this  system  causes  extensive  delays 
in  the  delivery  of  parole  decisions  to  inmates,  resulting  in  rehabilitative  damage 
outweighing  any  advantages,  it  will  discontinue  the  experimental  program  of 
giving  reasons  and  seek  other  ways  of  accomplishing  this  very  desirable  goal. 
Having  in  mind  our  present  staff  limitations,  our  current  experimental  program 
of  giving  reasons  is  contributing  information  to  the  caseworkers,  who  then 
counsel  with  the  inmates  regarding  why  the  case  was  continued  or  parole  denied. 

Parole  supervision  in  the  community  as  a  part  of  the  effective  treatment  of  a 
released  offender  would  be  greatly  damaged  if  Section  4218  (Parole  Revocation) 
should  become  law.  The  present  law  of  the  land  on  parole  revocation  was  well 
established  in  April,  1963  in  the  Hyser  v.  Reed  decision.  The  District  of  Columbia 
Court  of  Appeals,  sitting  en  banc,  held  that  a  parole  revocation  hearing  is  not  an 
adversary  proceeding  and  does  not  come  under  the  Administrative  Procedure 
Act.  H.R.  13118,  in  proposed  Section  4218,  paragraph  (c),  sets  forth  some  repri- 
mands, warnings,  forfeiting  of  parole  good  time  and  finally  assigning  the  "tech- 
nical violator"  to  a  residential  community  treatment  center  so  long  as  he  chooses 
to  cooperate.  This  section  would  leave  the  Board  powerless  to  really  enforce  any 
sanction  or  reimprisonment  unless,  under  paragraph  (f),  the  parolee  is  con- 
victed of  a  new  crime.  This  cuts  the  heart  out  of  parole  supervision  with  respect 
to  providing  any  real  protection  to  the  community  or  to  the  parolee  himself.  If 
he  must  commit  a  new  offense  before  being  reimprisoned  the  parole  officer  and 
the  Board  are  powerless  to  provide  either  of  the  two  basic  components  of  com- 
munity parole  supervision,  namely:  (1)  constructive  counselling,  and  (2)  sur- 
veillance with  authority  to  enforce  such  supervision. 

In  Section  4221,  judicial  review  of  decisions  of  the  Board  of  Parole  is  provided. 
In  its  study  draft,  the  National  Commission  on  Reform  of  Federal  Criminal 
Laws  provided :  "The  Federal  courts  shall  not  have  jurisdiction  to  review  or 
set  aside,  except  for  denial  of  Constitutional  rights  or  procedural  rights  con- 
ferred by  statute,  regulation  or  rule,  the  discretionary  action  of  the  Board  of 
Parole  regarding  but  not  limited  to  the  release  or  deferment  of  release  of  a 
prisoner  whose  maximum  term  of  imprisonment  has  not  expired,  the  imposition 
or  modification  of  conditions  of  a  first  or  subsequent  parole,  and  the  reimprison- 
ment of  a  parolee  for  violation  of  parole  conditions  during  the  parole  period." 
This  proposal,  in  Section  4221,  would  open  a  flood  of  new  appeals  to  the  Federal 
courts  from  most  prisoners  denied  parole  and  would  greatly  increase  the  back- 
log of  oases  now  pending  before  the  courts  on  appeal.  The  end  result  would  be 
a  greatly  increased  burden  on  the  Federal  courts  without  any  eomi>ensating 
benefits  to  the  public  or  the  inmate. 

Representation  by  legal  counsel  or  by  an  employee  of  the  Federal  Bureau  of 
Prisons  or  by  any  other  qualified  i)erson,  unless  he  intelligently  waives  such 
representation  is  provided  in  Section  4210(c)  (2)  ;  further,  such  attorney  may  be 
retained  by  the  prisoner  or  appointed  pursuant  to  Section  3006A  of  Chapter 
201  of  the  Criminal  Justice  Act.  Here  again  the  fourth  Draft  of  the  Report  of 
the  Informal  Action  Committee  of  the  Administrative  Conference  of  the  United 
States  addresses  this  question,  in  part:  "The  prisoner  should  be  allowed  to  be 
assisted  by  counsel  or  other  representative  of  choice,  both  in  the  examination 
of  his  file  and  at  his  interview.  Counsel  should  not.  however,  be  allowed  to  con- 
trol or  to  confuse  the  interview  and  should  be  typically  restricted  during  the 
interview  to  remarks  at  the  close  of  the  discussion  between  the  examiner  and  the 
prisoner."  The  report  further  states  :  "it  is  expected  that,  after  two  or  three  years 
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experience  with,  the  actual  participation  of  counsel,  the  Administrative  Con- 
ference will  examine  the  then  prevailing  procedures  in  order  to  make  a  recom- 
mendation in  respect  of  appointed  or  publicly-funded  counsel."  The  Board  now 
has  under  study  this  and  other  tentative  recommendations  of  the  Committee  on 
Informal  Action  of  the  Administrative  Conference  of  the  United  States,  includ- 
ing the  role  counsel  would  play  as  a  part  of  a  parole  hearing. 

In  conclusion,  I  believe  that  basic  to  every  decision  of  the  Parole  Board  is  a 
philosophy  of  releasing  inmates  on  parole  at  the  psychologically  "right  time" 
to  best  assure  their  eventual  complete  rehabilitation.  Further,  Members  of  the 
Board,  by  their  Oath  of  Office,  are  sworn  to  protect  the  public  by  not  releasing 
inmates  who,  in  their  judgment,  will  again  violate  the  law.  I  would  remind  mem- 
bers of  this  subcommittee  composed  of  lawyers  that  Parole  Boards  have  tradi- 
tionally been  multi-disciplined,  quasi-judicial  bodies  that  bring  together  the 
skills  of  the  behavioral  sciences,  criminology  and  the  law,  into  an  equal  partner- 
ship. Parenthetically,  I  would  point  out  that  this  multi-disciplined  membership 
of  the  Parole  Board  is  not  true  in  any  other  Federal  board  or  commission. 
Parole  Boards,  by  statute,  are  not  regulatory  boards  regulating  mere  products, 
public  services,  labor  or  interstate  commerce  but  a  Board  attempting  to  evaluate 
personality  modification,  if  any,  toward  rehabilitation  of  the  individual. 

While  the  United  States  Board  of  Parole  believes  that  we  have  in  recent  years 
made  great  strides  forward  in  modernizing  parole  procedures  at  the  Federal 
level,  we  are  keenly  aware  of  the  need  for  an  expanded  staff  to  make  yet  other 
needed  i)olicy  changes.  To  this  end,  Mr.  Chairman,  we  welcome  this  opportunity 
of  reviewing  not  only  proposed  changes  in  Board  policy  but  also  our  concern 
regarding  some  proposals  contained  in  H.R.  13118. 

Thank  you. 


(The  statement  referred  to  at  p.  539  follows :) 


Statement  of  Richard  W.  Velde,  Associate  Administrator,  Law  Enforcement 
Assistance  Administration 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  Richard  W.  Velde, 
Associate  Administrator  of  the  Law  Enforcement  Assistance  Administration.  I 
appreciate  the  opportunity  to  appear  before  you  to  discuss  Titles  II  and  III  of 
H.R.  13118,  a  bill  to  establish  an  independent  Federal  Board  of  Parole,  to  es- 
tablish a  National  Parole  Institute  and  to  establish  minimum  procedures  for 
state  and  local  parole  processes. 

Title  II  of  the  bill  vwuld  authorize  a  National  Parole  Institute  under  juris- 
diction of  the  United  States  Board  of  Parole.  Pursuant  to  section  4233,  the 
Parole  Institute  would  be  authorized  to  collect,  disseminate  and  publish  data  on 
the  parole  process ;  to  make  recommendations  for  improving  Federal,  state  and 
local  parole  processes  ;  to  promote  law  revision  concerning  state  and  local  parole ; 
to  award  grants,  contracts,  and  fellowships  for  research  and  demonstration 
projects  for  the  development  of  new  or  improved  programs,  techniques  and 
methods  for  parole ;  to  carry  out  programs  for  offender  classification ;  to  conduct 
seminars  and  workshops,  short-term  training  programs,  and  technical  training 
programs;  and  to  develop  job  opportunities  within  the  parole  process  for  ex- 
offenders  and  other  capable  persons. 

Title  III  of  the  bill  would  condition  Part  E  corrections  grants  under  the 
Omnibus  Crime  Control  and  Safe  Streets  Act,  as  amended,  upon  the  establish- 
ment of  an  adversary  type  parole  procedure  in  the  state  and  local  parole  systems. 
Title  III  would  also  restrict  the  use  of  Part  E  funds  for  compensation  by 
placing  a  limit  on  the  percentage  of  funds  to  be  allocated  to  each  of  three  salary 
levels  for  parole  personnel  and  by  restricting  to  25  percent  the  amount  of  Part  E 
funds  which  could  be  used  for  compensation  of  regular  parole  personnel. 

Mr.  Chairman,  the  Department  of  Justice  recognizes  the  need  to  improve  the 
corrections  processes  as  a  necessary  and  important  step  on  the  way  to  improve- 
ment of  our  entire  criminal  justice  system,  and  we  believe  the  concerns  and 
investigation  of  this  Subcommittee  will  assist  in  our  efforts  to  generate  the  spirit 
of  reform  in  our  correctional  system. 

Let  me  assure  you  that  we  share  your  concern  about  the  need  for  special  con- 
sideration to  be  given  to  the  parole  and  probation  processes. 

I  know  the  members  of  the  Subcommittee  are  familiar  with  the  four-day  First 
National  Conference  on  Corrections  funded  by  the  Law  Enforcement  Assistance 
Administration  and  held  in  December  of  1971  in  Williamsburg,  Virginia,  but  I 
would  like  to  discuss  it  briefly.  It  was  at  this  conference  that  former  Attorney 
General  Mitchell  announced  the  plans  for  a  National  Corrections  Academy. 
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Among  the  specific  recommendations  of  the  Conference  were :  "Maximum  con- 
sideration should  be  given  to  the  Individual  needs  of  each  offender  to  deter- 
mine the  most  appropriate  type  of  correctional  treatment,  including  greater  use 
of  diversionary  programs  to  remove  certain  types  of  offenders  from  the  crim- 
inal justice  system ;  community  based  programs  should  be  increased  to  ex- 
pand alternatives  to  incarceration ;  and  ex-offenders  should  be  used  in  cor- 
rectional roles." 

These  recommendations  and  the  more  specific  findings  of  the  Conference  indi- 
cate that  those  persons  most  able  to  bring  about  the  needed  reform  are  as  con- 
cerned as  we  are  about  the  need  for  improved  methods  of  dealing  with  of- 
fenders— methods  which  will  integrate  the  offender  into  the  community  and 
will  best  enable  him  to  contribute  to  his  own  welfare  and  the  welfare  of  his 
family  and  community. 

Although  the  Department  of  Justice  and  the  Law  Enforcement  Assistance  Ad- 
ministration are  unequivocally  committed  to  improved  cori"ections  and  the  de- 
velopment of  effective  community-based  systems,  we  are  opposed  to  some  of  the 
concepts  contained  in  H.R.  13118.  We  believe  that  the  Law  Enforcement  As- 
sistance Administration  already  has  amply  authority  to  enable  it  to  accomplish 
most  of  the  objectives  of  Titles  II  and  III  of  the  bill,  and  the  present  provi- 
sions of  H.R.  13118  would  duplicate  many  of  the  functions  of  the  National 
Institute  of  Law  Enforcement  and  Criminal  Justice. 

In  1970  the  Congres^s  amended  the  Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968  by  authorizing  a  special  program  for  the  improvement  of  state 
and  local  corrections.  This  amendment,  which  was  a  recommendation  submit- 
ted by  the  President,  added  a  new  part  E  to  the  1968  Act  specially  authoring 
programs  for  the  construction,  acquisition,  and  renovation  of  correctional  facili- 
ties as  well  as  the  improvement  of  correctional  programs  and  practices  by  the 
states  and  units  of  local  government.  The  adoption  of  this  congressional  priority 
for  corrections  reform  accelerated  the  implementation  of  the  long-standing  LEAA 
priority  for  improving  the  corrections  system  by  giving  special  emphasis  on  the 
development  of  strong  community-Jbased  alternatives  to  traditional  incarceration. 

The  Department  is  concerned  that  the  criminal  justice  system  not  be  further 
fragmented  by  the  treatment  of  one  particular  aspect  of  the  criminal  justice 
system  as  though  it  were  a  self-contained  entity  which  has  no  relationship  to 
other  segments  of  the  system.  LEAA  is  authorized  to  award  Part  E  grants  to 
states  and  local  units  of  government  to  enable  them  to  develop  comprehensive 
programs  for  the  improvement  of  their  corrections  systems.  It  is  impera- 
tive that  the  i)arole  process  be  studied  and  modified  in  the  context  of  the  entire 
corrections  system.  This  is  the  approach  LEAA  is  pursuing  with  a  strong  em- 
phasis on  community -based  corrections. 

Because  of  this  commitment,  section  301  of  H.R.  13118  causes  us  some  con- 
cern. It  would,  in  effect,  make  parole  more  important  than  any  other  program 
presently  contained  in  section  453(4)  of. the  Omnibus  Crime  Control  and  Safe 
Streets  Act.  Parole  would  be  more  important  than  community-based  facilities 
and  programs,  and  parole  would  be  more  important  than  probation  and  other 
alternatives  to  incarceration. 

LEAA  has  enough  authority  to  encourage  the  states  to  make  meaningful  im- 
provements in  its  corrections  system,  including  the  parole  process.  We  believe 
the  thrust  of  section  301  of  H.R.  13118  is  inconsistent  with  the  block  grant  ap- 
proach to  law  enforcement  improvement  enacted  by  the  Congress  in  1968  and 
is  contrary  to  the  letter  and  spirit  of  section  518  of  the  Safe  Streets  Act.  This 
section  makes  it  clear  that  there  is  a  limit  to  the  authority  of  the  Law  Enforce- 
ment Assistance  Administration  to  mandate  state  and  local  policies  in  the  area 
of  supervision  and  control  of  law  enforcement  agencies  regarding  the  establish- 
ment of  specific  procedures.  Section  518(a)  says:  "Nothing  contained  in  this 
title  or  any  other  Act  shall  be  construed  to  authorize  any  department,  agency, 
oflBcer,  or  employee  of  the  United  States  to  exercise  any  direction,  supervision, 
or  control  over  any  police  force  or  any  other  law  enforcement  agency  of  any 
State  or  any  political  subdivision  thereof." 

Although  Congress  has  not  authorized  LEAA  to  prescribe  specific  procedures 
for  various  segments  of  the  corrections  process.  Congress  did  establish  some  spe- 
cific criteria  which  represent  the  minimum  standards  and  goals  for  an  improved 
corrections  system.  Under  section  453  of  the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  as  amended,  LEAA  must  award  Part  E  funds  for  projects 
which  are  consistent  with  the  comprehensive  state  plan.  The  state  plan  must 
include : 
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1.  A  eompreliensive  statewide  improvement  program  for  facilities  and  correc- 
tional programs  and  practices. 

2.  Assurances  that  Part  E  funds  will  be  administered  by  a  public  agency. 

3.  Satisfactory  emphasis  on  the  development  of  community-based  facilities 
;and  programs. 

4.  Advanced  techniques  in  the  design  of  institutions  and  facilities. 

5.  Improved  personnel  standards  and  improved  recruiting  and  training 
programs. 

Mr.  Chairman,  I  would  like  to  discuss  a  few  LEAA  funded  programs  in  the 
parole  field  and  give  some  specifics  about  our  efforts  to  improve  the  parole 
process.  But  before  I  do,  I  want  to  assure  you  that  probation  and  parole  have  a 
high  priority  in  LEAA. 

In  a  speech  before  the  Centennial  Congress  of  Correction  convened  by  the 
.American  Correctional  Association  in  1970,  I  expressed  a  concern  about  the  in- 
effectiveness of  prisons  similar  to  the  concern  which  has  been  expressed  by  mem- 
bers of  the  Subcommittee  in  H.R.  13118:  "Some  years  from  now,  when  we  have 
proved  data  as  to  what  types  of  institutional  programs  are  effective  in  the  reha- 
Ijilitation  of  offenders,  we  may  be  justified  in  starting  to  replace  the  prisons  we 
Tiow  have.  But  it  is  my  prediction  that  our  prisons  will  always  be  the  least  effec- 
tive means  of  correction.  The  handicaps  imposed  by  the  very  circumstances  of 
•confinement  are  considerable.  It  is  at  least  conceivable  that  we  may  conclude 
that  the  prisons  must  be  reserved  only  for  those  offenders  who  constitute  so 
dangerous  an  immediate  threat  to  the  public  safety  that  they  must  be  locked  up." 

I  went  on  to  tell  the  Congress  of  Correction  that  LEAA's  opinion  was  that 
"*  *  -  we  can  obtain  the  most  benefits  from  a  substantial  investment  in  the  im- 
provement of  probation,  and  with  it  parole,  over  the  next  several  years." 

LEAA  has  been  careful  to  follow  the  Congress'  priority  in  favor  of  eommunity- 
ibased  programs  and  within  that  priority,  parole  has  been  given  a  prominent 
place.  In  our  corrections  pamphlet,  "Corrections  Program — LEAA,"  this  is  clearly 
stated : 

"The  priorities  which  LEAA  has  established  for  the  commitment  of  funds  and 
•effort  to  corrections  are  also  those  which  are  generally  reflected  in  the  State 
plans.  The  emphasis  throughout  these  priorities  is  on  community-based  programs 
as  alternatives  wherever  possible  to  the  use  of  institutional  facilities.  This  em- 
phasis cuts  across  all  phases  of  corrections — juvenile  and  youth  programs,  proba- 
tion, parole,  jails,  and  institutions.  Based  on  funds  available  and  immediate 
goals,  the  major  components  of  corrections  will,  at  the  present  time,  be  given 
LEAA  priority  in  the  f oUovring  order : 

1.  Juvenile  and  youth  corrections. 

2.  Probation  and  parole. 

3.  Jails  (Regional). 

4.  Institutions." 

LEAA  is  committed  to  the  development  of  more  programs  designed  to  divert 
offenders  from  the  institutional  settings  that  are  overcrowded  and  overutilized. 
Hopefully,  as  innovative  programs  are  developed  and  more  funds  are  available 
for  hiring  and  training  additional  probation  staff,  we  can  shift  the  emphasis  from 
pure  incarceration  to  the  use  of  a  wide  range  of  community  resources. 

And  in  so  doing,  we  can  accomplish  the  task  of  rehabilitation  more  effectively 
and  more  economically.  The  numbers  of  persons  now  institutionalized  who  can 
benefit  from  rehabilitation  programs  are  great  compared  to  those  few  who  must 
be  removed  from  society.  LEAA  is  also  committed  to  improving  the  parole  proc- 
esses and  the  development  of  work-release  type  programs  and  parolee  follow-up 
programs  which  will  better  prepare  the  parolee  to  assume  a  productive  role  In 
his  community. 

In  FY  1971  LEAA  awarded  $32,200,000  for  probation  and  parole  projects  out 
of  Part  C  and  Part  E  block  and  discretionary  action  funds.  A  check  of  the  34 
jurisdictions  whose  plans  have  been  received  thus  far  reveals  that  those  states, 
in  FY  1972,  have  allocated  $10,908,000  of  Part  C  block  grant  and  $9,800,000  of 
Part  E  block  grant  funds  for  probation  and  parole  programs.  The  discretionary 
grants  program  for  FY  1972  has  not  been  completed.  With  this  funding,  plus 
the  remainder  of  block  grant  allocations  from  the  55  states  and  territories,  we 
expect  the  FY  '72  probation  and  parole  funding  to  be  about  $50  million. 

LEAA  has  funded  a  wide  variety  of  probation  and  parole  projects.  In  Utah, 
the  state  planning  agency  has  included  a  comprehensive  probation  improvement 
program  in  its  FY  1972  state  plan.  This  innovative  project  will  make  extensive 
use  of  volunteers  in  the  supervision  of  700  misdemeanants  who  will  be  diverted 
from  sentences  in  the  county  jail. 

In  Idaho,  LE.A.A  made  a  $102,494  award  to  enable  the  state  to  increase  its 
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probation  and  parole  statf  by  50  percent.  This  project  will  allow  the  assignment 
of  one  oflScer  to  each  district  court  and  is  operating  in  such  a  way  as  to  allow  the 
oflBcers  to  provide  better  parolee  supervision  and  better  referral  service. 

In  Ohio,  a  program  to  greatly  expand  the  state  probation  services  has  received 
^250,000  in  discretionary  funds  and  $240,000  from  the  Ohio  block  grant  funds. 
Although  this  project  has  provided  a  100  percent  increase  in  the  state  probation 
staff,  its  overwhelming  acceptance  by  the  courts  of  common  pie. is  has  resulted  in 
a  greater  demand  for  probation  than  the  Division  of  Corrections  can  provide. 
This  project,  which  is  in  its  second  phase,  is  proving  very  successful. 

A  $150,000  project  in  Tennessee  entitled,  "Expansion  and  Improvement  of 
Juvenile  and  Adult  Probation  and  Parole  Services"  has  added  52  juvenile  proba- 
tion and  parole  officers  and  55  adult  probation  and  parole  officers  in  that  state. 
This  award  is  being  funded  under  Parts  C  and  E  of  the  LEAA  program.  This 
project  is  also  providing  the  state  with  two  juvenile  half-way  houses  and  two 
adult  half-way  houses  with  capacities  of  15  each.  This  award  has  enabled  the 
state  to  completely  reorganize  its  probation  and  parole  services  and  provide  a 
100  percent  increase  in  the  staff,  and  it  has  reduced  the  parole  officer  workload 
from  40  parolees  to  30  with  the  hope  of  further  reducing  the  level  to  25  next  year. 

In  the  area  of  research,  the  National  Institute  of  Law  Enforcement  and 
Criminal  Justice,  LEAA's  research  and  development  arm,  is  authorized  in 
■section  402  of  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968  to  award 
grants,  contracts,  and  fellowships  for  research  to  improve  all  phases  of  law 
■enforcement  and  criminal  justice.  The  National  Institute  is  also  authorized  to 
make  studies  to  develop  improved  approaches,  techniques,  systems,  equipment 
and  devices,  to  make  recommendations  to  Federal,  state  and  local  law  enforce- 
ment agencies  for  improved  law  enforcement,  to  evaluate  the  success  of  cor- 
rectional procedures,  and  to  collect  and  disseminate  information  about  new 
-developments  in  law  enforcement. 

The  research  program  of  the  National  Institute  has  some  goals  for  FY  1972 
"which  are  directly  in  line  with  the  purposes  of  H.R.  13118,  but  on  a  broader, 
more  comprehensive  scale.  The  philosophy  and  programs  of  the  National  Insti- 
tute are  based  on  the  truth  that  if  crime  and  delinquency  are  to  be  reduced, 
knowledge  regarding  the  development  of  criminal  behavior  and  the  methods 
for  modifying  such  behavior  must  be  expanded.  In  establishing  priorities  for 
the  behavioral  research  program  in  FY  1972,  the  Institute  has  focused  on  two 
problem  areas.  These  are  classification  of  criminal  behavior  and  intervention 
in  criminal  careers.  In  pursuing  both  of  these  priority  areas,  we  intended  to 
recognize  and  use  research  performed  by  other  public  and  private  agencies. 

The  objectives  of  the  program  for  classification  of  criminal  behavior  are  the 
•development  of  offender  and  behavioral  typologies  that  will  permit  improved 
decisions  about  the  offender  through  the  system  and  the  identification  of  crime 
IJatterns  that  will  permit  improved  policy  and  administrative  decisions. 

In  the  area  of  intervention  in  criminal  careers,  research  is  needed  to  develop 
the  knowledge,  skills  and  techniques  required  to  assist  criminal  justice  per- 
sonnel with  the  decisions  involved  in  intervention.  There  is  no  doubt  that  we 
need  new  strategies  in  prevention,  diversion  and  detention. 

We  believe  the  overall  research  program  of  the  National  Institute  has  prom- 
ise. And  we  know  that,  with  specific  projects  such  as  the  Parole  Decision-Making 
award  to  the  National  Council  on  Crime  and  Delinquency  Research  Center,  the 
l^ational  Institute  is  beginning  to  collect  the  kind  of  data  that  is  necessary  to 
direct  specific  improvements  in  the  criminal  justice  system  and  particularly  in 
the  probation  and  parole  aspects  of  the  corrections  system. 

We  are  pleased  with  the  prospects  for  the  Parole  Decision-Making  grant.  In 
fact,  just  two  weeks  ago,  we  made  a  continuation  award  of  $220,685  so  that 
the  project  can  be  fully  developed  to  insure  the  best  results.  The  two  previous 
awards  total  $357,371  and  were  designed  to  identify  the  information  required  for 
making  effective  parole  decisions.  Through  the  use  of  computers,  this  project 
is  developing  "base  expectancy  scores"  which  are  being  tested  and  used  by  the 
U.S.  Parole  Board  staff.  These  scores  are  based  on  20  factors  which  have  been 
-determined  to  be  relevant  for  parole  outcome  in  the  Federal  system.  The  project 
is  also  establishing  the  facilities  whereby  the  Federal  Parole  Board  may  re- 
ceive case-by-case  follow-up  for  a  five  year  period.  The  F.B.I,  has  agreed  to 
furnish  the  U.S.  Board  of  Parole  and  the  project  staff  "rap"  sheets  that  will 
allow  the  project  staff  and  the  Board  to  know,  for  the  first  time,  exactly  what 
has  happened  to  every  parolee  for  a  period  of  five  years  after  release  on  parole. 

The  ultimate  goal  of  this  research  project  is  the  improvement  of  parole 
decision-making  by  utilizing  "base  expectancy"  or  "experience"  profiles  and 
-other  "equity"  measures  with  which  the  Members  of  the  U.S.  Parole  Board 
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may  compare  similar  offender-types,  and  their  adjustments  in  the  oommu- 
nity  while  on  parole.  We  also  expect  that  this  LEAA  grant  will  be  ideal  assist- 
ance to  the  state  and  local  parole  processes.  We  believe  it  will  provide  the  state 
and  local  parole  boards  scientifically  tested  data  on  the  information  require- 
ments for  effective  parole  decision-making  and  on  an  improved  system  for 
gathering  the  needed  information. 

The  National  Institute  has  also  funded  other  parole  projects,  including  a 
current  project  entitled  "The  Ex-Offender  as  Parole  Officer."  This  is  a  proj- 
ect in  the  District  of  Columbia  and  is  testing  the  usefulness  of  assigning  parolees 
to  ex-offenders  for  supervision.  While  the  results  are  not  conclusive  yet,  the 
supervision  under  this  project  appears  to  be  as  effective  as  traditional  super- 
vision. 

We  believe  these  and  other  corrections  research  projects  will  result  in  im- 
provement in  state  and  local  corrections  system.  We  do  not  believe  that  the 
study  of  parole  can  be  separated  from  the  study  of  other  correctional  services. 
The  projects  which  the  National  Institute  has  under  way  in  developing  stand- 
ards and  assessing  processes  in  institutional  and  community  correctional  serv- 
ices have  a  direct  bearing  on  parole  research.  It  is  difficult  to  conceive  of  a 
well  balanced  or  even  a  useful  parole  research  program  which  would  not  be 
closely  tied  to  the  full  range  of  correctional  research. 

Although  the  Department  shares  the  concern  of  this  Subcommittee  and 
although  we  agree  in  principal  with  many  of  the  objectives  of  H.R.  13118, 
and  we  fully  realize  the  serious  need  for  improved  parole,  we  believe  this 
problem  should  continue  to  be  dealt  with  as  a  part  of  the  overall  problem  of 
ineffective  corrections.  It  dofes  not  appear  that  parole  at  the  state  and  local  level 
can  be  separated  from  the  other  corrections  processes.  At  this  time  I  will  be 
pleased  to  answer  any  questions. 


(The  document  referred  to  at  pp.  579, 784  follows :) 

Administrative  Conference  of  the  United  States, 

Washinffton,  D.C.,  April  25, 1912. 
Hon.  Emanuel  Celler, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  On  February  14, 19T2,  you  sent  me  copies  of  H.R,  13:118, 
to  establish  an  independent  Board  of  Parole  and  for  other  purposes  related  to 
parole,  and  asked  for  my  comments.  I  am  pleased  to  provide  the  Committee  with 
the  following  comments.  Since  the  full  membership  of  the  Administrative  Con- 
ference of  the  United  States  has  not  had  an  opportunity  to  consider  this  mat- 
ter. I  am  expressing  the  views  of  the  Chairman's  office.  . 

H.R.  13118,  the  "Parole  Improvement  and  Procedures  Act  of  1972,"  would 
establish  an  independent  Board  of  Parole  and  make  changes  in  Federal  parole 
procedures.  It  would  also  establish  a  National  Parole  Institute  and  provide  for 
grants  to  the  States  for  parole  reform  programs.  This  letter  will  concentrate  on 
those  provisions  of  the  bill  dealing  with  parole  procedures  and  will  not  comment 
on  questions  of  substantive  parole  policy  or  on  the  proposals  for  the  Institute 
and  for  grant  programs. 

A.  federal  parole  board 

1.  Independence  of  Board. — Proposed  18  U.S.C.  4201  would  establish  the  Board 
of  Parole  as  an  independent  agency,  severing  its  present  connection  with  the 
Department  of  Justice.  There  are  good  arguments  in  support  of  increasing  the 
independence  Of  the  Parole  Board  in  making  individualized  determinations, 
but  it  is  less  clear  that  the  formulation  of  general  policies  should  not  be  politi- 
cally responsible  in  the  sense  that  elected  officials  rather  than  independent  "ex- 
perts" influence  value  choices.  Whatever  the  organizational  arrangement,  how- 
ever, the  basic  protection  to  the  Board's  independence  will  be  the  security  and 
length  of  tenture  of  its  members.  H.R.  13118  makes  no  significant  change  in 
existing  law  in  this  respect,  providing,  as  does  existing  law,  for  six-year  terms 
for  Board  members,  without  provision  for  removal  only  for  good  cause. 

2.  Appointment  of  members  and  Chairman. — The  provisions  of  section  4201(c), 
regarding  the  qualifications  for  membership  of  the  Board  seem  far  too  detailed 
and  are  likely  to  make  the  task  of  selecting  Board  members  somewhat  akin  to 
assembling  a  jigsaw  puzzle.  The  restrictions  on  choice  may  sometimes  lead  to  the 
appointment  of  less  qualified  persons.  A  statement  of  general  principles  to  guide 
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the  President  in  appointing  members  would  be  more  desirable.  It  is  also  uncleiar 
why  three  members  of  the  Board  must  be  affiliated  either  with  minor  political 
parties  or  have  no  Identifiable  political  affiliation  with  the  major  parties.  Further- 
more, to  require  a  member  of  a  particular  sex  would  seem  to  contravene  the 
proposed  Equal  Rights  Amendment.  Finally,  subparagraph  (d)  (4)  is  somewhat 
confusing.  iMust  the  Chairman  be  designated  as  such  at  the  time  he  is  appointed 
to  the  Board,  or  may  the  President  at  any  time  make  a  new  designation? 

B.  PAROLE  RELEASE  PROCEDURES 

Section  4210.  which  deals  with  the  procedure  for  a  parole  release  determina- 
tion, contains  the  substance  of  most  of  the  recommendations  of  the  Conference's 
Committee  on  Informal  Action.  A  copy  of  the  Committee's  proposed  recommenda- 
tions, which  will  be  acted  upon  by  the  Administrative  Conference  in  June  1972, 
Is  attached  to  this  letter.  [See  pp.  789-91.3  In  particular,  section  4210  provides  for 
notice  to  the  prisoner  of  the  hearing  and  access  to  his  file,  with  exceptions  for 
certain  kinds  of  information  the  di- -losure  of  which  would  be  inappropriate. 

It  provides,  further,  that  where  information  is  withheld  the  Board  shall  when- 
ever feasible  make  its  substance  available  to  the  prisoner.  It  provides  that  the 
prisoner  may  be  represented  at  the  hearing  by  an  attorney  or  other  qualified 
representative ;  that  the  prisoner  shall  be  allowed  to  appear  and  testify  on  his 
own  behalf ;  that  a  record  of  the  hearing  be  kept ;  and.  finally,  that  the  prisoner 
be  furnished  with  a  formal  notice  of  the  Board's  decision  "stating  with  par- 
ticularity the  grounds  on  which  such  determination  was  based." 

CertaiH  details  of  section  4210,  however,  may  raise  problems  : 

1.  Requi7-ement  of  a  record. — Subsection  (e)  requires  that  a  "full  and  com- 
plete record  of  the  parole  detennination  hearing  be  kept."  It  is  unclear  whether 
this  means  that  the  statements  of  tlie  prisoner  and  the  questions  and  comments 
of  the  examiner  must  be  transcribed  as  well  as  recorded  by  some  means.  Trans- 
cription in  every  case,  wholly  apart  from  whether  further  appeal  or  review 
occurs,  would  result  in  an  unnecessary  expense.  Moreover,  it  is  unclear  whether 
all  information  in  the  possession  of  the  Board  which  may  affect  the  decision  must 
be  placM  formally  in  the  record  at  this  time.  Or  does  it  simply  mean  that  some 
sort  of  notes  or  minutes  must  be  taken  at  the  hearing  to  be  considered  along  with 
other  available  information?  The  concept  of  a  hearing  on  the  record  suggests 
a  degree  of  formality  which  seems  inconsistent  with  the  nature  of  a  parole  de- 
termination, especially  in  the  light  of  the  fact  that  a  transcription  of  the  record 
is  unlikely  to  be  available  in  the  fourteen-day  period  in  which  the  determination 
must  be  made. 

2.  Fourteen-day  time  limit. — While  expedition  in  parole  release  determinations 
is  highly  desirable,  the  requirement  for  notifying  the  prisoner  of  a  decision  within 
fourteen  days  may  be  unrealistic,  particularly  where  the  hearing  is  held  before 
an  examiner,  who  must  forward  the  record  together  with  his  recommendation  to 
the  Board  in  Washington. 

3.  Statement  of  conclusions  on  each  factor. — With  respect  to  subsection  (e) 
(2)  (A),  we  approve  the  requirement  for  furnishing  a  statement  of  reasons  for 
the  determination,  but  we  question  the  desirability  of  requiring  separate  conclu- 
sions on  each  factor  taken  into  account,  particularly  where  many  of  the  factors 
listed  in  section  4206  are  essentially  unquantifiable.  Such  a  requirement  would, 
at  best,  complicate  the  process  of  arriving  at  the  decision,  and  might  cause  the 
Board  to  frame  its  statements  more  with  an  eye  to  judicial  review  than  for  the 
purpose  of  informing  the  prisoner. 

C.    ADMINISTRATIVE   APPEALS 

Section  4219  provides  for  administrative  appeals  as  of  right  from  orders  deny- 
ing parole,  placing  conditions  on  parole,  or  revoking  parole.  These  provisions 
seem  to  us  to  go  too  far.  Figures  for  fiscal  1970  show  that  in  over  9,000  cases  the 
Board  denied  parole  or  deferred  consideration  to  a  later  date.  There  were  also 
about  2,000  decisions  to  revoke  parole  or  reinstate  to  supervision.  Under  section 
4219(a)  the  prisoner  could  in  all  these  cases  obtain  as  of  right  review  by  a  five- 
member  panel  of  the  Board,  and  he  would  have  ab-solutely  no  incentive  to  forego 
such  review.  The  Board  could  not  possibly  give  adequate  consideration  to  any- 
thing like  the  volume  of  appeal  cases  to  be  expected  under  section  4219(a),  let 
alone  consider  appeals  under  section  4219(b),  which  deal  with  conditions  of 
parole.  If  an  appeal  proc-ednre  is  to  be  provided  by  statute,  some  niechanis^m 
for  screening  cases  seems  a  necessity,  for  example,  by  providing  for  appeal  when 
there  has  been  a  disagreement  among  members  considering  the  initial  applica- 
tion or  a  disagreement  with  the  examiner's  recommendation.  Alternatively,  the 
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Board  might  be  authorized  to  promulgate  regulations  establishing  the  procedures 
and  situations  in  which  parole  release  and  parole  condition  questions  would  be 
reviewed.  Because  of  their  greater  importance,  an  administrative  appeal  should 
be  available  for  parole  revocation  determinations. 

D.    JUDICIAL   EEVIEW 

Section  4221  provides  for  judicial  review  of  Board  of  Parole  actions.  It  would 
authorize  the  reviewing  court  to  set  aside  Board  actioms  found  to  be  arbitrary, 
capricious  or  an  abuse  of  discretion,  contrary  to  constitutional  riglit,  in  excess 
of  statutory  authority,  or  taken  without  observance  of  required  procedures.  It  is 
probably  inevitable  that  legislation  prescribing  procedures  and  standards  for 
those  Board  of  Parole  actions  now  committed  almost  wholly  to  Board  discretion 
wiU  have  the  effect  of  broadening  the  present  extremely  narrow  scope  of  judicial 
review.  Thus,  section  4221  probably  does  not  provide  more  than  the  courts  are 
likely  to  infer  anyway  from  the  other  provisions  of  the  bill.  The  danger  in  mak- 
ing such  review  available  seems  to  lie,  in  our  view,  not  so  much  in  the  iwssi- 
bility  of  improper  or  nnwis©  judicial  interference  in  the  parole  process  as  in  the 
increase  of  litigation  to  be  anticipated.  As  with  the  administrative  appeal  process 
discussed  above,  it  can  be  assumed  that  if  an  avenue  of  judicial  review  is  oi)en 
it  will  be  resorted  to  freely  by  prisoners  irrespective  of  the  legal  merits  of  their 
cases.  An  additional  burden  on  the  courts  and  on  the  bar,  which  wil  presumably 
be  called  upon  to  supply  legal  services  to  indigent  prisoners,  must  be  anticipated. 
We  have  no  proposals  for  dealing  with  this  problem  other  than  to  suggest  that 
the  bill  be  carefully  culled  of  all  procedural  and  technical  requirements  whose 
potential  for  stimulating  litgation  is  greater  than  their  practical  value  in  safe- 
guarding prisoners'  rights. 

There  is  the  further  danger  that  provision  of  judicial  review,  even  vrith  the 
"substantial  evidence"  test  deliberately  omitted,  will  lead  over  time  to  a  review 
of  parole  release  actions  on  the  basis  of  the  record  which  section  4210  requires 
be  kept.  The  pressure  of  such  review  may  force  the  Board  step  by  step  to- 
formalize  the  parole  release  process  by  introducing  adversary  techniques,  testi- 
monial procedures,  rules  of  evidence,  and  the  like,  including  provision  of  the 
compulsory  process  provided  for  by  section  4203  (b)  at  the  request  of  the  prisoner. 
This  may  be  desirable  but  the  choice  and  its  likely  consequence  in  terms  of  pro- 
longed uncertainty  and  delay  in  parole  release  determinations  should  be  made- 
deliberately  and  not  by  indirection. 
Sincerely  yours, 

RooEB  C.  Cbamton,  Chairman, 


(The  material  referred  to  at  pp.  587, 588  follows :) 

Administrative  Conference  of  the  United  States, 

WasMngton,  D.C.,  May  2,  1972. 
Hon.  Robert  W.  Kastenmeier, 

Chairman,  Subconvrmttee  No.  3,  House  Judiciary  Subcommittee,  House  of  Repre- 
sentatives, Washington,  D.C. 
Dear  Chairman  Kastenmeier  :  During  my  testimony  last  week  on  the  subject 
of  improvements  in  the  procedures  of  the  U.S.  Board  of  Parole,  you  requested 
additional  comments  with  respect  to  the  extent  to  which  the  Administrative 
Procedure  Act,  5  U.S.C.  551-559,  Is  presently  applicable  to  the  Board,  and  the- 
extent  to  which  the  APA  would  apply  if  H.R.  13118  were  enacted. 

A.   applicability  of  APA   TO  PAROLE  FUNCTIONS 

1.  Applicability  under  present  law. 

As  to  present  applicability.  I  think  it  clear  that  the  Board  of  Parole  is  an: 
agency  within  the  meaning  of  section  551(1)  and  that  Board  actions  in  granting, 
denying  or  revoking  parole  are  agency  actions  within  the  meaning  of  section 
551(13).  I  see  no  reason  why  section  552,  including  the  Freedom  of  Information 
Act,  is  not  applicable  to  the  Board,  although,  according  to  Professor  Johnson's 
report,  the  Board's  present  practices  are  not  fully  in  compliance  with  this  section. 

Similarly,  the  rulemaking  provisions  of  the  Administrative  Procedure  Act  are 
applicable  to  the  Parole  Board  since  its  activities  do  not  fall  within  the  exceptions 
stated  in  section  5.53(a).  To  the  extent  that  the  Board  issues  rules  of  general 
applicability  and  future  effect,  it  should  comply  with  the  limited  procedural  re- 
quirements of  section  553.  The  question  of  applicability,  however,  may  be  more 
theoretical  than  practical,  since  the  procedures  of  section  553  are  not  required 
for  interpretative  rules,  statements  of  policy  or  rules  of  agency  organization  or 
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procedure,  §  553(b)  (A),  and  the  present  publications  and  regulations  of  the 
Board  would  seem  to  fall  into  one  or  another  of  these  categories.  Even  if  they  do 
not,  it  is  unclear  whether  or  how  the  requirements  of  section  553  may  be  enforced. 

Sections  554,  556  and  557  apply,  in  accordance  with  their  terms,  only  to  agency 
determinations,  whether  rulemaking  or  adjudications,  required  by  statute  to  be 
made  on  the  record  after  opportunity  for  an  agency  hearing.  Since  the  statute 
governing  parole  does  not  require  that  determinations  either  on  grant  or  on 
revocation  of  parole  be  made  on  the  record  after  opportunity  for  a  hearing,  these 
sections  of  the  APA  are  inapplicable  to  Board  proceedings.  Hyser  v.  Reed,  318  F. 
2d  225,  237  ( D.C.  Cir.  1963 ) . 

A  more  difficult  question  is  the  applicability  of  section  555(b),  which  provides 
that  "a  person  compelled  to  appear  in  person  before  an  agency  or  representative 
thereof  is  entitled  to  be  accompanied,  represented,  and  advised  by  counsel."  As 
you  know,  counsel  is  not  presently  permitted  at  hearings  on  the  grant  of  i)arole, 
although  there  is  a  statutory  right  to  counsel  at  parole  revocation  hearings,  Hyser 
V.  Reed,  supra.  It  might  be  argued  that  one  who  seeks  parole  appears  voluntarily 
before  the  Board  and  is  not  compelled  to  appear  or  that  there  is  an  implied  excep- 
tion to  section  555(b)  for  those  already  in  federal  custody.  In  any  event  the  courts 
have  declined  to  apply  section  555(b)  to  parole  proceedings.  See  Washington  v. 
Hagan,  287  F.  2d  332,  334  (3rd  Cir.  1961). 

Section  555(e)  provides  that  prompt  notice  shall  be  given  of  the  denial  in  whole 
or  in  part  of  a  written  application  made  in  connection  with  any  agency  proceed- 
ings, and  it  provides  further  that  except  in  affirming  a  prior  denial  or  when  the 
denial  is  self-explanatory,  the  notice  shall  be  accompanied  by  a  brief  statement 
of  reasons.  I  do  not  know  why  this  provision  should  not  be  held  applicable  to 
parole  proceedings,  but  I  know  of  no  judicial  authority  on  the  subject. 

Adoption  of  the  recommendations  of  the  Conference's  Committee  on  Informal 
Action,  which  I  discussed  in  last  week's  testimony,  would  resolve  most  of  the 
present  apparent  differences  between  the  Board's  practices  and  the  provisions  of 
the  APA.  Thus,  granting  the  prisoner  access  to  the  material  in  his  files  would  deal 
in  part  with  the  problem  raised  by  section  552.  (Our  recommendation,  however, 
is  not  directed,  as  is  the  Freedom  of  Information  Act,  to  the  problem  of  the  general 
public's  right  of  access,  and  some  unresolved  questions  in  this  area  would  prob- 
ably remain.)  Our  recommendations  regarding  counsel  at  the  parole  hearing  and 
the  giving  of  statements  of  reasons  for  denial  or  revocation  of  parole  would,  if 
implemented,  make  Board  procedures  consistent  with  section  555  (b)  and  (e). 
Implementation  of  our  recommendation  for  the  formulation  of  general  standards 
governing  the  grant,  deferral,  or  denial  of  parole  would  raise  the  question  whether 
such  standards  were  rules  to  which  section  553  is  applicable  or  merely  statements 
of  policy.  While  the  question  of  applicability  seems  a  close  one,  we  think  the  Board 
would  profit  from  inviting  comments  from  the  interested  public  in  accordance 
with  section  553(b).  Finally,  our  recommendation  for  greater  procedural  safe- 
guards to  the  parolee  in  revocation  proceedings  does  not  go  so  far  as  to  call  for  a 
determination  on  a  formal  record.  Consequently,  implementation  of  our  recom- 
mendation would  not  bring  sections  554,  556  and  557  into  play. 

2.  Applicability  of  APA  under  E.R.  13118. 

Turning  to  H.R.  13118,  I  find  no  specific  reference  in  it  to  the  Administrative 
Procedure  Act.  Some  of  the  provisions  of  the  bill  parallel  our  recommendations 
discussed  above.  In  particular,  the  proposed  procedures  for  the  parole  deter- 
mination hearing  (§4210)  would  include  giving  the  prisoner  access  to  his  file- 
or  the  substance  of  the  information  therein,  permitting  him  to  be  represented  by 
counsel,  and  furnishing  the  prisoner  with  a  statement  of  reasons  for  the  deter- 
nuination.  Thus,  these  provisions  would  bring  Board  practices  into  closer 
harmony  with  the  requirements  of  the  APA- 

Two  questions  are  raised  by  the  bill  in  its  relationship  to  the  APA.  First,  sec- 
tion 4203(b)  would  give  the  Board  of  Parole  power  to  issue  subpenas,  a  power 
it  presently  lacks.  Such  subpenas  could  be  issued  in  connection  with  both  parole- 
determinations  and  parole  revocation  hearings.  Section  4218(d)  specifically 
provides  that  the  parolee  may  compel  the  appearance  of  witnesses  at  his  revoca- 
tion hearing,  but  there  is  no  comparable  provision  for  parole  determination 
hearings  in  section  4210,  an  omission  which  appears  deliberate.  However,  sec- 
tion 555(d)  of  the  APA  provides  that  "agency  subpenas  authorized  by  law 
shall  be  issued  to  a  party  on  request."  This  provision  is  not  limited  to  proceed- 
ings to  which  sections  554,  556  and  557  are  applicable.  Consequently,  if  the  APA 
is  assumed  to  be  applicable  to  the  Board,  a  strong  argument  might  be  made 
that  section  555(d)  requires  that  the  party  in  the  parole  determination  hearing; 
i.e.,  the  prisoner,  be  permitted  to  obtain  evidence  by  subpena,  notwithstanding  the 
failure  so  to  provide  in  section  4210.  Certainly,  the  point  should  be  clarified. 


Second,  I  pointed  out  above  that  since  Parole  Board  determinations  are  not 
required  by  sitatute  to  be  made  on  the  record  after  opportunity  for  an  agency 
hearing,  sections  554,  556  and  557  of  the  APA  are  not  presently  applicable.  It 
is  not  clear  from  a  reading  of  H.R.  1S118  whether  determinations!  to  grant  or 
deny  parole  (§4210)  or  to  revoke  parole  (§4218)  are  required  to  he  made  on 
the  record  after  opportunity  for  a  hearing  within  the  meaning  of  the  APA.  Both 
sections  provide  for  a  hearing  and  both  require  a  record  of  the  hearing,  but  it 
is  not  clear  in  either  case  whether  the  Board's  determination  must  be  based 
solely  on  matters  placed  in  the  hearing  record,  although  with  resipect  to  parole 
determination  hearings  under  §  4210,  the  provision  for  nondisclosure  to  the 
prisoner  of  certain  information  strongly  suggests  that  the  Board's  determination 
need  not  be  based  entirely  on  the  record.  In  any  event,  the  question  whether 
the  Board's  determinations  must  be  based  on  the  record  made  at  the  hearing  is 
important,  not  only  in  its  own  right,  but  because  on  its  answer  turns  the  ap- 
plicability of  sections  554,  556,  and  557  of  the  APA. 

B.    COMMENTS   ON    H.K.    13293 

You  have  also  requested  that  we  comment  on  the  procedural  aspects  of  H.R. 
13203,  the  Federal  Corrections  Reorganization  Act.  The  bill  would  create  a 
Federal  Corrections  Advisory  Council  to  collect  information  and  make  studies 
and  recommendations  with  resi>ect  to  Federal  and  State  correctional  programs. 
The  bill  would  also  transfer  all  present  functions  of  the  United  States  Board  of 
Parole,  the  courts,  and  the  Attorney  General,  with  respect  to  parole  and  proba- 
tion (other  than  sentencing)  to  District  Court  Disposition  Boards,  to  be  cre- 
ated one  in  each  judicial  district,  and  to  a  Federal  Circuit  Offender  Disposi- 
tion Board.  The  Circuit  Board  would  establish  guidelines  and  standards  for 
District  Boards  to  apply  in  probation  and  parole  and  would  hear  appeals  from 
offenders  denied  parole  "on  the  sole  ground"  that  the  District  Board  deviated 
fi'om  such  guidelines  and  standards. 

The  basic  idea  of  decentralizing  parole  administration  has  much  to  recommend 
it,  i>articularly,  where,  as  here,  it  is  coupled  with  provision  for  national  standards 
and  an  appeal  mechanism  to  enforce  them.  However,  the  question  seems  to  me  to 
be  one  of  policy  rather  than  of  administrative  procedure,  and  I  hesitate  to  offer 
more  than  that  tentative  reaction. 

I  do  believe  that  the  procedures  provided  by  section  301  of  the  bill  will  generate 
a  tremendous  workload  for  the  District  Boards.  Subsection  (i)  would  require  an 
annual  hearing  for  each  offender  sentenced  to  imprisonment,  apparently  irrespec- 
tive of  whether  the  prisoner  is  eligible  for  parole.  Thus  the  total  caseload  can  be 
expected  to  be  considerably  in  excess  of  the  17,000  cases  annually  decided  by  the 
Board  of  Parole.  At  the  hearing  the  prisoner  could  be  represented  by  counsel,  sub- 
mit evidence,  and  cross-examine  witnesses.  It  is  not  clear  whether  the  Board's 
determination  must  be  based  on  the  hearing  record,  a  conclusion  which  might 
possible  be  inferred  from  the  right  of  cross-examination.  There  would  be  a  right 
of  appeal  to  the  Circuit  Board  solely  on  the  basis  of  failure  of  the  District  Board 
to  follow  established  standards  and  guidelines.  Whether  this  limitation  on 
grounds  for  appeal  would  actually  operate  to  restrict  the  appeal  caseload  is 
problematical  and  depends  in  great  measure  on  the  precision  and  specificity  of 
the  guidelines.  It  is  well  to  bear  in  mind,  however,  that  an  offender  denied  parole 
has  nothing  to  lose  by  appeal.  1  very  much  fear,  therefore,  that  the  procedural 
provisions  of  section  301  will  require  a  substantially  greater  commitment  of  per- 
sonnel and  resources  than  is  anticipated,  and  that  this  commitment  might  have 
to  be  fulfilled  at  the  expen.se  of  other  functions  and  services  of  the  District 
Boards  which  are  entitled  to  higher  priority. 

Apparently  the  bill  would  not  provide  an  appellate  role  for  the  Circuit  Board 
in  parole  revocation  cases  although  this  is  not  entirely  clear.  Likewise  the  bill 
makes  no  change  in  the  procedures  for  parole  revocation,  with  the  somewhat 
paradoxical  result  that  an  offender  would  have  greater  rights ;  i.e.,  cross-exam- 
ination, at  a  parole  determination  hearing  than  at  a  parole  revocation  hearing. 
However,  it  may  be  that  this  bill  is  viewed  as  supplementary  to  those  provisions 
of  other  bills,  such  as  H.R.  13118,  which  deal  with  other  aspects  of  parole 
procedure. 

I  have  doubts  as  to  the  feasibility  of  the  provisions  of  section  301(d)-(f)  for 
pretrial  evaluation  of  defendants  by  the  District  Boards,  but  the  problems  lie 
primarily  in  the  area  of  criminal,  rather  than  administrative,  procedures. 

I  hope  these  comments  may  be  helpful  to  the  subcommittee. 
Sincerely  yours, 

ROQEE  C.  Cramton,  Chairman. 


PREPARED  STATEMENTS 

(The  document  referred  to  at  p.  104  follows :) 

Outline  of  Testimony  of  Professor  Leonard  Orland  on  Parole 
I.  historical  development 

A.  Of  sentencing  and  ^punishment: 

1.  Common  law  capital  felonies. 

2.  Benefit  of  clergy. 

3.  The  rise  of  the  prison. 

4.  Transportation. 

5.  Fixed  sentences  of  less  than  death :  Legislative  control  of  the  judiciary. 

6.  The  indeterminate  sentence:  Legislative  removal  of  judicial  responsi- 

bility and  delegation  of  pov^er  to  parole  boards. 

B.  Of  pro'bation: 

1.  Judicial  suspension  of  sentences  with  supervision. 

2.  Origins:  Benefit  of  clergy,  judicial  reprieve  and  recognizance. 

3.  Development  in  Massachusetts  in  1860's. 

C.  Of  pardon : 

1.  Exclusive  clemency. 

2.  Development :  From  Governor  to  pardon  board. 

D.  O^ parole: 

1.  Conditional  pardon  and  transportation  to  America: 

a.  Indentured  servitude. 

b.  Statuteof  Artifices  (1562). 

2.  Transportation  to  Australia  : 

a.  Royal  pardon  to  Governor  (1790). 
&.  Ticket  of  leave. 

c.  Maconochie. 

d.  Middle  19th  century  tickets  of  leave  in  England  and  Ireland. 

e.  Elmira  and  the  indeterminate  sentence  (1876). 

II.  legislative  allocation  of  POWEK  :  prevailing  AMERICAN  PATTERNS 

A.  Prevailing  statutory  patterns. 

B.  Proposed  Federal  Penal  Code  and  the  Model  Penal  Code. 

C.  Parole  Boards :  Structure  and  operation: 

1.  Dominant  mode  of  release. 

2.  Not  public. 

3.  Absence  of  judicial  review. 

4.  Organization — full-time/part-time. 

5.  Qualifications. 

ni.   PREVAILING  INTERNATIONAL  PATTERNS   OF  PAROLE 

A.  Dominance  of  judiciary. 

B.  Relative  infrequency  of  use. 

C.  England  and  part-time  parole  ioard — proUems  of  delay  and  reasons  for 

denial. 

D.  Scandinavian  models. 
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IV.  PABOLE  DECISION  MAKING 

A.  Objectives :  ReMase  best  risks  but  also  jtidffe  seriousness  of  offense: 

1.  Choice  of  poor  risks. 

2.  Forgers  v.  murderers. 

3.  Terrible  responsibility. 

B.  Problems  of  the  function  of  the  Parole  Board : 

1.  Equalizer  of  sentences? 

2.  Enforcer  of  discipline? 

3.  Easer  of  overcrowding? 

4.  Inappropriateness  of  medical  model :  Release  when  "cured". 

5.  Assumption  :  Coercive  rehabilitation. 

C.  Problems  of  parole  decisionmaking: 

1.  Factors — objective  v.  subjective : 

a.  Uniform  Parole  Reports. 

b.  Objective  considerations. 

c.  National  Conference  on  Parole  Decisionmaking. 

2.  Relevance  of  institutional  behavior. 

3.  Relevance  of  prior  criminal  record. 

4.  Denial  as  a  rehabilitative  device. 

5.  Frequency  of  release. 

6.  Difficulty  of  legislating  release  policy. 

D.  Problems  of  procedure  in  parole  hearings: 

1.  Parole  eligibility  date:  delay  because  of  misconduct?   (People  ex  rel. 

Abner  v.  Kenney) . 

2.  Preparation : 

a.  Adequacy  of  record  for  decisionmaker. 

6.  Availability  of  record  to  inmate   (compare  German  experience). 

c.  Adaquacy  of  institutional  pre-parole  counseling  and  preparation. 

3.  The  hearing: 

a.  The  central  problem — crushing  decisional  caseloads — U.S.  Parole 

Board — .5,000  decisions  per  member  and  11,874  hearings. 
6.  "Live"  hearings — initial  and  subsequent. 

c.  Hearing  examiners. 

d.  Panels. 

e.  Representation : 

1.  By  a  representative  or  by  counsel. 

2.  The   problem — coercive   rehabilitation   model   or   adversary 

model,  (a)  Limits  of  adversary  model  (compare  Connecti- 
cut Pardon  Board  and  Connecticut  Parole  Board). 

4.  The  decision : 

a.  The  need  to  communicate  adverse  decisions — confrontation. 

b.  Reasons  for  denial  {N.J.  Parole  Board  v.  Monks). 

c.  Delay  between  decision  and  informing  inmate. 

5.  Rehearing: 

a.  "Live"  v.  on-record — "maxing  out." 
6.  Time  for  rehearing — 1  year. 

6.  Judicial  review  of  parole  revocation  decisions  : 

a.  Hysfr  v.  Reed. 

a.  Menechino  v.  Oswald. 

c.  Monks  V.  New  Jersey  Parole  Board. 

v.     PABOLE    CONDITION    AND    SUPERVISION 

A.  Conditions: 

1.  The  theory. 

2.  Lack  of  empirical  validation. 

3.  Prevailing  American  patterns. 

4.  United  Kingdom. 

5.  Problem   with   legislative  conditions — compare   proposed   Federal  Penal 

Code. 

6.  Need  for  special  conditions  and  controls. 
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7.  Danger  of  arbitrary  power   in  parole   officer    (compare   Aroiniega  v. 

Freeman). 

8.  Constitutional  problems : 

a.  Sobell  v.  Reed. 
6.  Daniel  Berrigen. 

JB.  Supervision: 

1.  The  parole  officer — cop  or  caseworker? 

a.  Carrying  a  gun. 

6.  The  exclusionary  rule. 

2.  Caseloads :  The  problem  of  supervision  in  name  only. 

VI.   PAROLE  BEVOCATION 

A.  The  theory  of  revoking  without  commission  of  a  new  crime. 

B.  The  practice  of  parole  revocation :  some  problems : 

1.  After  revocation,  the  inmate  tends  to  get  lost  in  prison. 

2.  Potential  for  abuse. 

3.  Compare  return  for  reorientation. 

4.  The  problem  of  the  presumption  of  innocence, 

5.  Revocation  for  a  new  arrest. 

6.  The  other  side  of  the  coin — failure  to  report  needed  violations  (compare 

New  York  and  Connecticut). 

C.  Representation  and  hearings : 

1.  Alternatives :  From  no  representation  to  full  due  process. 

2.  The  problem:  To  balance  risk  of  arbitrary  action  v.  overjudicialization 

(compare  compromise  in  Bey). 

3.  Judicial  review. 

D.  Some  procedural  problems. 

1.  "Bail"  pending  revocation. 

2.  "Clean"  "street"  time. 

3.  "Street"  time  on  two  sentences. 

4.  Self-incrimination  on  new  charges. 

5.  After  revocation,  setting  new  parole  eligibility  date. 

Vn.    THE   FUTURE   OF    PAROLE :    REFORM    OR   AROLITION 

A.  Reform :  The  due  process  model. 

B.  Alternatives  to  parole: 

1.  Legislatively  fixed  sentences. 

2.  Judicially  fixed  sentences. 

3.  The  possibility  of  correctional  referees. 


(The  statement  referred  to  at  p.  691  follows :) 


Statement  of  Professor  Leonard  Orland,  Submitted  to  Subcommittee  on 
Criminal  Laws  and  Procedures  of  the  Senate  Judiciary  Committee 

the  proposed  federal  penal  code  :  some  issues  concerning  sentencing  and 

parole 
Introductcyry 

My  name  is  Leonard  Orland  and  I  am  an  Associate  Professor  of  Law  at  the 
University  of  Connecticut  Law  School.  I  have  recently  completed  a  law  school 
casebook  on  criminal  corrections  and  I  am  currently  editing  a  criminal  proce- 
dure casebook  with  Dean  A.  S.  Goldstein  of  Yale  Law  School.  From  1969  to  1971, 
while  teaching  criminal  law  and  corrections  at  the  University  of  Connecticut,  I 
served  as  a  member  of  the  Connecticut  Parole  Board.  In  1970,  under  Ford  Foun- 
dation auspices,  I  observed  the  parole  process  in  the  United  Kingdom,  West 
Germany,  and  Denmark.  In  addition,  while  participating  in  the  Fourth  United 
Nations  Congress  on  the  Prevention  of  Crime  and  Treatment  of  Criminal 
Offenders  in  Kyoto,  Japan,  in  August  of  1970,  I  conferred  with  parole  decision- 
makers from  both  eastern  and  western  nations,  including  delegates  from  Austra- 
lia, Canada,  Japan  and  the  Soviet  Union.  I  have  also  observed  the  decision-making 
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process  of  the  United  States  Board  of  Parole,  at  the  kind  invitation  of  its  distin- 
guished Chairman,  George  J.  Reed. 

I  am  here  today  to  raise  some  issues  concerning  the  sentencing  'and  parole 
features  of  the  proposed  federal  penal  code. 

The  issue  facing  Congress  in  drafting  sentencing  and  parole  legislation  is  to 
determine  how  to  allocate  responsibility  between  legislative,  judicial  and  parole 
decision  makers.  A  major  consequence  of  the  proposed  federal  code  is  to  delegate 
enormous  nonreviewable  authority  to  administrative  parole  decision  makers 
without  adequately  structuring  the  discretionary  decision  making  process  in 
some  meaningful  fashion,  without  coping  with  some  underlying  fundamental 
problems  of  procedural  law,  and  without  serious  consideration  of  alternative 
allocations  of  responsibility  between  judiciary  and  corrections. 

As  a  former  parole  decision  maker,  I  am  uncomfortable  with  so  vast  a  delega- 
tion of  power  to  even  the  best  trained  and  well  intentioned  of  men. 

The  Brown  Commission  itself  was  well  aware  of  its  own  limitations  in  this 
area.  Professor  Schwartz,  in  his  statement  to  this  Committee,  explicitly  expressed 
concern  over  the  inability  of  the  Brown  Commission  to  "come  to  grips  with  the 
essential  character  of  'imprisonment'  and  with  the  allocation  of  authority  be- 
tween the  'correctional'  system  and  the  parole  board".  The  reason,  Professor 
Schwartz  suggested,  was  that  these  issues  were  viewed  as  "somewhat  beyond  the 
boundaries  which  the  Commission  had  to  set  for  itself  in  view  of  the  limited 
time  and  money  available."  * 

Respectfully,  I  suggest  that  the  Congress  would  be  remiss  if  it  enacted  funda- 
mental penal  law  reform  legislation  without  undertaking  precisely  that  which 
the  Brown  Commission,  given  its  time  pressures,  was  unable  to  undertake — 
coming  to  grips  with  the  essential  characteristics  of  imprisonment  and  intelli- 
gently allocating  authority  between  judicial  and  correctional  decision  makers  in 
that  process. 

Sentencing  structure 

The  task  of  Congress  in  legislating  on  sentencing  is  to  determine  how  to  direct, 
control  and  delegate  discretion  between  the  judiciary  and  parole  board  in  deter- 
mining when  incarcerated  felons  may  be  released.  At  one  extreme,  Congress  could, 
for  example,  eliminate  all  judicial  discretion  at  sentencing,  either  by  legislating 
the  mandatory  maximum  and  minimum  for  each  criminal  offense,  or  by  legisla- 
tively fixing  the  maximum  incarceration  term,  but  authorizing  the  parole  board, 
and  not  the  court  to  determine  the  "minimum".  Alternatively,  Congress  could 
circumscribe  the  authority  of  the  parole  decision  maker  and  enlarge  the  power  of 
the  court  by  authorizing  the  court,  without  limitation,  to  fix  the  maximum  and 
the  minimum. 

Existing  patterns  of  sentencing  authority  vary  widely.  Several  surveys  in  the 
1960's,  for  example,  found  fourteen  jurisdictions  in  which  the  court  set  both 
maxima  and  minima,  twelve  jurisdictions  in  which  the  court  fixed  the  maxi- 
mum (with  the  minimum  determined  by  the  legislature),  ^ght  jurisdictions  in 
which  the  maximum  and  minimum  were  fixed  legislatively  for  each  offense,  and 
four  jurisdictions,  led  by  California,  in  which  the  legislature,  not  the  court,  fixed 
the  maximum,  and  the  parole  board,  not  the  court,  ultimately  established  maxi- 
mum and  minimum. 

The  approach  of  the  Model  Penal  Code  is  to  establish  a  limited  number  of  fel- 
ony categories,  to  mandate  a  legislatively  established  maximum  within  each 
category,  to  authorize  the  court  to  set  the  maximum  up  to  that  legislatively  estab- 
lished, to  further  authorize  the  court  to  set  a  minimum,  but  to  limit  the  court's 
discretion  in  establishing  high  minima  that  began  to  approach  maxima.  The  con- 
sequence of  this  approach  is  to  severely  limit  legislative  and  judicial  controls  over 
the  actual  period  of  time  served  and  to  delegate  to  the  parole  board  greater  au- 
thority to  determine  how  much  time  the  offender  will  actually  serve. 

The  Model  Penal  Code  approach  has  had  great  impact  on  state  penal  law  re- 
form movements  and  has  obvious  influence  on  the  proposed  federal  penal  code. 

The  proposed  federal  code  establishes  three  felony  categories,  eliminates  or 
severely  circumscribes  judicial  power  to  set  minima,  and  establishes  prison  max- 
ima of  4,  7  and  15  years,  respectively,  for  C,  B,  and  A  felony  categories.  These 
maxima  can  be  increased  to  5, 12,  and  25  years  if  specified  statutory  prerequisites 


1  "Reform  of  the  Federal  Criminal  Laws",  Hearings  Before  the  Subcommittee  on  Crimi- 
nal Laws  and  Procedures,  Senate  Judiciary  Committee,  92d  Cong.,  1st  Sess.,  Pt.  1, 
February  10,  1971  at  p.  108. 
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are  met.  Under  existing  federal  law  adult  felons  can  receive  either  a  "definite" 
sentence  under  18  U.S.  C.  §4204  (making  them  eligible  for  parole  after  serving 
one-third  of  their  sentence)  or  an  "indeterminate"  sentence  (in  which  even  they 
are  eligible  for  parole  either  at  any  time  (18  U.S.C.  §  4208(a)  (2),  or  at  a  time 
specified  by  the  court  (18  U.S.C.  §  4208(a)  (1) ).  Currently  almost  70%  of  federal 
sentences  are  definite,  while  under  the  proposed  code,  all  sentences  would  be 
indefinite. 

It  is  evident  that  the  proposed  federal  code  represents  a  significant  departure 
from  existing  law.  The  code's  proposed  combination  of  low  or  no  minima  and  wide 
discretion  in  maxima  has  the  effect  of  minimizing  the  effective  role  of  the  legis- 
lature and  the  judiciary  and  maximizing  the  role  of  the  parole  board  in  effectively 
determining  how  long  felons  will  be  incarcerated.  In  effect.  Congress  will  have 
delegated  to  the  judiciary  only  the  tai-k  of  determining  the  longest  period  of  time 
the  felon  can  be  confined.  The  result  is  that,  functionally,  the  time  actually  served 
by  convicted  felons  will  be  determined  not  by  the  legislature  and  not  by  the 
judiciary  but  by  the  parole  decision  maker.  Thus,  despite  the  apparent  symmetry 
of  the  code  felony  categories,  the  proposed  federal  code  appears  to  be  moving 
toward  a  jurisprudential  model  which  says  that  he  who  commits  a  felony  shall 
be  incarcerated  until  the  parole  decision  maker  determines  he  shall  be  released. 

To  appraise  the  significance  of  these  developments,  I  turn  to  a  brief  analysis 
of  parole  decision  making. 

Parole  hoards  and  parole  decision  making 

In  America,  roughly  60%  of  the  inmates  who  leave  a  state  prison  do  so  by  vir- 
tue of  a  decision  of  a  parole  board.  The  federal  figures  are  lower  than  the  na- 
tional average :  in  fiscal  year  1970,  only  40%  of  the  federal  felons  released  from 
prison  were  released  on  parole. 

The  prevailing  American  pattern  in  both  state  and  federal  jurisdictions  is  that 
decisions  granting  or  denying  parole  are  not  open  to  the  public  and  are  not  sub- 
ject to  judicial  review.  This  is  true  under  existing  federal  law  and  presumably, 
would  continue  under  the  new  code.  It  is  thus  apparent  that  enormous  power — 
and  concomitant  responsibility — is  vested  in  the  parole  board. 

Parole  imposes  the  task  of  deciding  when  nn  inmate  can  be  released  without 
substantial  risk  that  he  will  commit  a  new  crime.  But  parole  is  not  simply  a 
matter  of  choosing  the  best  results.  As  a  matter  of  statistical  probability,  mur- 
derers released  from  prison  are  far  less  likely  to  commit  a  new  crime  than  any 
other  category  of  offender.  Yet  few  are  prepared  to  conclude  that  murderers 
should  be  released  by  parole  boards  ahead  of  burglars  or  thieves.  Parole  decision 
making  requires  some  judgment  concerning  the  severity  of  the  crime  the  inmate 
has  committed.  It  also  requires  a  prediction  of  the  likelihood  the  inmate  will 
commit  a  new  crime  and  a  judgment  concerning  the  seriousness  of  that  possible 
new  crime. 

In  all  fifty  states,  as  well  as  in  the  Federal  system  and  in  the  District  Court 
of  Columbia,  the  decision  whether  or  not  to  release  is  made  by  an  administrative 
agency,  the  parole  hoard.  In  the  overwhelming  majority  of  jurisdictions,  the 
Governor  appoints  board  members,  subject  to  confirmation  by  the  legislature. 
In  two-thirds  of  the  states,  parole  boards  are  composed  of  three  to  five  members, 
usually  appointed  for  four  year  terms.  In  one-half  the  states,  and  in  the  Federal 
system,  the  legislature  does  not  establish  minimum  qualifications  for  appoint- 
ment. 

The  United  States  Board  of  Parole,  created  by  Congress  in  1930,  consists  of 
eight  members,  appointed  by  the  President,  subject  to  Senatorial  confirmation, 
who  serve  six  year  overlapping  terms. 

Last  fiscal  year,  each  member  of  the  United  States  Board  of  Parole,  on  the 
average,  made  almost  5,000  individual  parole  decisions.  The  U.S.  Parole  Board 
last  fiscal  year  held  11,784  personal  parole  hearings  at  federal  correctional 
institutions. 

In  an  effort  to  rationalize  and  expedite  the  enormous  decisional  burden  on  the 
U.S.  Board,  a  number  of  procedural  innovations  have  been  made,  includins  the 
appointment  of  eight  hearing  examiners,  who,  it  is  anticipated,  will  in  the  fu- 
ture conduct  the  initial  interviews  in  two-thirds  of  all  ca.ses.  The  Board  has  also 
come  up  with  a  number  of  other  imaginative  innovations,  including  appellate 
review  within  the  Board  of  decisions  of  less  than  the  full  Board,  en  banc  full 
Board  consideration  of  selected  cases,  and  the  beginning  of  articulation  of  state- 
ments of  reasons  for  denial  of  parole. 
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The  fact  remains,  however,  that  the  eight  members  of  the  Parole  Board  art? 
required  to  make  crucially  important  release  decisions  in  well  over  17,000  cases; 
a  year  and  it  is  likely  that  the  decisional  caseload  of  the  Board  in  the  future  will 
increase,  not  decrease.  Since  the  creation  of  the  U.S.  Parole  Board  in  1930,  Con- 
gress has  given  no  systematic  attention  to  the  overwhelming  burdens  and  power 
resting  in  the  Board. 

The  proposed  code  and  parole 

The  proposed  federal  code  fails  to  adequately  consider  the  central  substantive 
and  procedural  problem  of  delegation  of  unchecked  authority  to  parole  decision 
makers,  or  to  constructively  consider  in-depth  alternatives  thereto.  So  far  as  can 
be  ascertained  from  the  Brown  Commission's  working  papers,  there  was  never 
serious  consideration  given  to  a  departure  from  the  Model  Penal  Code  approach 
of  the  delegation  of  unreviewable  authority  to  parole  boards.  The  Brown  Com- 
mission did  not  seriously  consider  decisional  alternatives  other  than  discretionary 
administrative  action  by  a  parole  board.  I  respectively  suggest  the  Congress  and 
this  Committee  would  be  remiss  if  it  did  not  choose,  at  the  very  least,  to  explore 
alternatives. 

Let  me  point  to  some  areas  of  specific  concern. 

A  central  innovation  proposed  by  the  Code  in  §  3402  concerns  timing  and 
criteria  for  parole.  An  inmate  with  a  maximum  term  of  three  or  more  years 
"shall  not"  be  released  during  his  first  year  of  incarceration  ("except  in  the  most 
extraordinary  circumstances").  "Thereafter"  he  "shall"  be  released  "unless"  the 
Parole  Board  "is  of  the  opinion"  that  release  should  be  "deferred"  because  of 
specified  criteria.  In  instances  of  "long  sentences",  the  inmate  "shall"  be  re- 
leased if  he  has  been  incarcerated  for  five  years  or  two-thirds  of  the  prison  com- 
ponent of  his  sentence,  "unless"  the  Board  concludes  that  there  is  a  "high  likeli- 
hood that  he  would  engage  in  further  criminal  conduct." 

I  read  these  provisions  as  an  attempt  at  legislatively  articulating  parole  re- 
lease policy.  But  §  3406  purports  to  prevent  judicial  review  of  "discretionary" 
board  "action",  including  "release"  action,  "except  for  denial  of  constitutional 
rights  or  procedural  rights  conferred  by  statute,  regulation  or  rule." 

I  must  confess  that  this,  to  me,  appears  to  be  a  neither  fish  nor  fowl  approach 
to  the  fundamental  question  of  control  of  discretionary  administrative  action. 
On  the  one  hand,  legislative  policy  (apparently  in  favor  of  early  release)  is 
articulated.  On  the  other  hand,  judicial  review  of  "discretion"  is  denied.  If  there 
is  to  be  no  judicial  review,  why  should  Congress  take  the  trouble  to  articu- 
late detailed  directions  to  an  administrative  agency  exercising  unreviewable 
discretion? 

The  problem,  I  submit,  is  not  one  of  mere  draftsmanship  but  is  a  central 
problem  of  penal  policy  that  the  Congress  cannot  avoid.  Respectfully,  I  submit 
that  Congress  must  grapple  with  the  issues  of  allocating  authority  between 
judiciary  and  corrections,  of  unconcentrated  and  unreviewable  administrative 
parole  board  discretion  and  of  overwhelming  parole  decisional  caseloads  before 
adopting  a  statutory  scheme  that  thrusts  even  greater  responsibility  on  the 
parole  board. 

Comparative  law  perspectives 

It  has  always  been  curious  to  me  why  Americans,  perhaps  out  of  national 
pride,  perhaps  because  of  provincialism,  have  never  given  more  serious  consider- 
ation to  comparative  penal  law  approaches. 

Parole  is  a  case  in  point.  While  parole  boards  are  the  rule  in  the  United  States, 
they  are  the  exception  abroad.  In  France,  decisions  concerning  parole  are  made 
in  the  first  instance  by  a  correctional  judge  ("Judge  'd  application  peine").  It 
is  my  understanding  that  in  the  Soviet  Union,  decisions  on  release  are  made  by 
judicial  authorities  with  the  inmate,  the  prosecutor  and  irepresentatives  from  the 
inmate's  community  present  at  the  hearing.  In  West  Germany,  inmates  have  a 
constitutional  right  to  a  judicial  hearing  on  whether  they  should  be  paroled  and 
that  decision  is.  in  turn,  subject  to  appellate  judicial  review.  Similar  approaches 
are  used  in  Austria.  In  Denmark,  decisions  concerning  relatively  short  incarcer- 
ation terms  are  decided  by  penal  administrators,  but  longer  indeterminate  sen- 
tences are  decided  by  a  mixed  tribunal,  chaired  by  a  judge,  and  including  penal, 
psychiatric  and  welfare  components.  There  is  a  somewhat  similar  scheme  in 
Sweden.  In  Scandinavia  generally,  the  approach  appears  to  be  the  greater  the 
term  of  incarceration  and  the  more  likely  the  potentiality  for  abuse,  the  greater 
the  protection  afforded  the  inmate. 
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Proposals  for  reform 

I  do  not  suggest  that  the  prevalence  of  judicial  participation  in  conditional 
release  abroad  means  that  the  United  States  must  blindly  adopt  that  model. 
Rather,  I  submit,  it  is  important  for  Congress  to  be  aware  of  alternatives  and 
to  independently  evaluate  the  merits  of  judicial  versus  administrative  condi- 
tional release.  In  that  evaluation,  let  me  summarily  suggest  a  few  relevant 
considerations : 

As  I  noted  above,  one  of  the  overwhelming  problems  that  the  U.S.  Parole 
Board  faces  is  crushing  decisional  caseloads,  where  an  individual  parole  board 
member  must  make  thousands  of  release  decisions  per  year.  Similar  problems 
exist  wherever  there  are  large  offender  populations,  e.g.,  in  New  York,  Illinois 
and  California.  As  a  former  parole  decision  maker,  I  can  attest  to  the  over- 
whelming diflSculty  in  attempting  to  make  thousands  of  fair  release  decisions  in 
a  year  and  at  the  same  time  resist  the  tendency  to  become  mechanical. 

I  suggest  that  Congress  give  serious  consideration  to  exploring  methods  for 
diffusing  parole  decision  making  responsibility  among  the  federal  district  courts 
rather  than  concentrating  responsibility  in  an  eight  man  administrative  body. 
Such  diffusion  obviously  would  result  in  lower  parole  decisional  caseloads  and 
could  have  important  collateral  benefits.  For  example,  one  existing  source  of 
inmate  concern  is  inability  to  confront  their  decision  maker.  This  concern  will. 
I  fear,  be  increased,  by  the  U.S.  Parole  Board's  use  of  hearing  examiners  who 
will  interview  most  potential  parolees.  Another  increasing  inmate  concern  is 
time  lags  between  time  of  parole  hearing  and  decision.  A  legitimate  response 
to  both  of  these  problems  might  be  the  diffusion  of  parole  decision  making 
responsibility  among  the  district  courts. 

Quite  apart  from  these  parole  considerations,  two  additional  developments 
militate  in  favor  of  serious  congressional  consideration  of  shifting  prison  re- 
lease decisions  from  parole  boards  to  the  judiciary :  increased  concern  over 
"prisoner  rights"  and  increased  concern  over  inequities  of  federal  sentencing. 
I  suggest  that  Congress  explore  avenues  for  the  creation  of  a  single  judicial 
entity  with  responsibility  for  the  threefold  problems  of  incarceration :  deter- 
mination of  sentence ;  review  of  the  conditions  of  confinement ;  and  determina- 
tion of  release. 

Prisons  and  prisoner  rights 

Initially,  prisons  housed  the  untried  who,  if  found  guilty,  were  beheaded  or 
hung  or,  if  more  fortunate,  whipped  or  maimed  and  then  set  free.  One  hundred 
and  fifty  years  ago,  the  reformers,  principally  Quakers,  urged  prison  as  an 
alternative  to  death  to  enable  the  wicked  in  solitude  to  see  the  error  of  their 
ways  and  to  reform. 

Since  that  time,  we  have  been  dehumanizing,  brutalizing  and  punishing,  all 
in  the  name  of  "treatment."  A  century  ago,  the  leaders  of  American  penology 
assembled  in  Cincinnati  and  issued  a  declaration  of  principles.  It  stated  that 
the  objective  of  imprisonment  was  "the  reformation  of  criminals,  not  the  inflic- 
tion of  suffering,"  that  the  "prisoner's  self-respect  should  be  cultivated  to  the 
utmost,"  that  "every  effort  be  made  to  give  back  to  him  his  manhood."  The 
Cincinnati  congress  concluded  that  "there  is  no  greater  mistake  than  the  studied 
imposition  of  degradation  as  a  part  of  punishment." 

But  then,  as  today,  the  divergence  between  objectives  and  reality  is  gross. 
A  survey  of  American  prisons  by  the  Prison  Discipline  Society  in  1826  con- 
cluded that  the  prevailing  mode  of  prison  punishment  was  "stripes  [whipping], 
chains  and  solitary  confinement,  with  hunger." 

Relatively  little  has  changed.  It  is  true  that  much  of  the  whipping  and  mutila- 
tion is  now  gone  from  the  American  prison  scene.  (Even  so,  a  Federal  court, 
in  1970,  found  beatings  and  torture  prevalent  in  the  entire  Arkansas  prison 
system. ) 

American  prisons  continue  to  function  as  warehouses  for  long-term  storage 
of  human  refuse.  In  1967,  a  consultant  to  the  President's  Crime  Commission 
found  that  most  American  prisons  are  "mediocre  at  best."  More  recently,  a 
Ford  Foundation  observer  of  foreign  prisons  found  only  a  handful  of  penal 
institutions  in  the  world  which  claim  to  be  designed  for  "rehabilitation,"  let 
alone  be  effective  in  reaching  that  objective.  In  1967,  the  President's  Crime 
Commission  found  that  of  the  one  half  billion  dollars  spent  annually  on  prisons, 
ninety-five  cents  out  of  each  dollar  went  to  "custody"  with  only  a  nickel  for 
"treatment." 
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In  point  of  fact,  we  are  not  even  sure  of  how  to  go  about  tlie  task  of 
rehabilitation. 

The  scope  of  the  problem  has  been  spelled  out  in  a  series  of  commission 
recommendations,  including,  most  notably,  the  Task  Force  report  on  corrections 
of  the  Crime  Commission,  the  final  report  of  the  Joint  Commission  on  the  Cor- 
rectional Manpower  and  Training  and  the  report  of  the  President's  Task  Force 
on  Prisoner  Rehabilitation. 

Federal  litigation  by  state  as  well  as  federal  inmates,  challenging  almost  every 
aspect  of  the  conditions  of  confinement  have  increased  in  the  last  decade  in  an 
almost  geometric  progression.  The  principal  sources  of  prisoner  rights  litiga- 
tion are  federal  habeas  corpus  actions  and  actions  under  §  1983  of  the  judicial 
code.  Utilizing  the  proscription  of  the  Eighth  Amendment  against  cruel  and 
unusual  punishment  and  the  requirement  of  due  process  of  law  of  the  Fourteenth 
Amendment,  prisoner  rights  litigation  has  been  presenting  ever  increasing  de- 
mands on  federal  district  courts.  At  the  same  time,  the  Eighth  and  Fourteenth 
Amendments  have  been  rather  awkward  devices  for  assuaging  legitimate  inmate 
concerns  over  the  conditions  of  confinement.  One  solution  which  the  Congress 
shoiiid  grapple  which  is  codification  of  prisoner  rights.  The  model  for  such  legisla- 
tion is  available  and  has  had  the  benefit  of  four  decades  of  debate  and  refinement 
in  the  international  penological  community. 

I  refer  to  the  United  Nations  standard  minimum  rules  for  the  treatment  of 
prisoners. 

The  standard  minimum  rules  are  clear,  detailed  and  specific  in  effect,  a  declara- 
tion of  human  rights  for  prisoners.  The  rules  prohibit  racial  or  religious  dis- 
crimination, require  separation  of  untried  and  convicted  inmates  as  well  as 
separating  of  youthful  offenders  and  hardened  criminals.  They  prohibit  corporal 
punishment  as  well  as  punishment  by  "handcuffs,  chain  irons  or  strait-jackets." 
They  declare  that  no  punishment  should  be  imposed  unless  the  inmate  has 
"been  informed  of  the  offense  alleged  against  him  and  given  a  proper  oppor- 
tunity of  presenting  his  defense."  They  clearly  state  that  untried  prisoners  are 
"presumed  to  be  innocent  and  should  be  treated  as  such." 

The  legal  status  of  these  rules  was  considered  by  the  fourth  United  Nations 
should  grapple  its  codification  of  prisoner  rights.  The  model  for  such  legisla- 
Congress  on  the  Prevention  of  Crime  and  Treatment  of  Criminal  Offenders  in 
Kyoto  in  1970.  The  U.S.  delegation  took  the  position  that  the  U.N.  General 
Assembly  should  endorse  the  rules  and  "urge  member  states  to  take  appropriate 
action  toward  their  implementation." 

C'-ngressional  codification  of  prisoner  rights,  long  overdue,  will  require  effec- 
tive federal  judicial  enforcement,  and,  I  suggest,  could  best  be  achieved  by 
entrusting  such  decisions  to  the  same  person  charged  with  decisions  concerning 
sentencing  and  parole.  With  such  an  approach,  we  can  begin  to  establish  the  rule 
of  law  in  prison,  in  sentencing  and  in  parole. 

Sentencing 

From  a  criminal  justice  system  analysis  point  of  view,  there  are  powerful 
reasons  in  favor  of  an  integrated  judicial  approach  to  sentencing  and  parole. 
For  example,  there  are  at  present  serious  communication  gaps  and  diversity  of 
point  of  view  between  sentencers  and  releasers.  An  obvious  way  of  closing  the 
gap  is  to  consider  combining  the  two  functions.  This  does  not  mean  that  I  think 
the  record  of  the  federal  district  judges  in  sentencing  is  significantly  better  than 
that  of  the  parole  board. 

The  serious  problems  of  federal  sentencing  are  not  unknown:  they  are  a 
cluster  of  problems  centering  around  the  labels  of  sentencing  disparity  and  sen_ 
tencin''  irrationalitv.  The  causes  are  manifold  and  include  the  complete  lack  of 
statutorv  sentencing  criteria;  the  complete  absence  of  meaningful  appellate 
review  of  sentences ;  the  absence  of  a  requirement  that  the  judges  state  reasons 
for  sentences ;  and  the  lack  of  professional  training  we  give  our  judges,  both 
in  law  school  and  in-service,  to  equip  them  for  the  task  at  hand.  These  short- 
comings of  our  federal  sentencing  system  have  recently  been  .tr^chantiy  sum- 
marized bv  a  distinguished  federal  judge,  the  Honorable  Marvin  Frankel,  under 
the  title  "Lawlessness  in  Sentencing".  Unfortunately,  very  few  of  the  concerns 
set  forth  by  Judge  Frankel  with  unusual  candor  and  singular  mcisiveness  have 
been  met  bv  the  proposed  federal  penal  code;  the  only  innovation  m  sentencing 
is  a  much  needed  bit  quite  modest  proposal  for  appellate  review  of  sentences. 
Federal  correcticmal  referees  as  a  possible  solution? 

I  think  it  just  as  important  for  this  Committee  to  rethink  existing  Problems  or 
sentencing  as  existing  problems  to  parole;  both  need  fresh  msight  and  the  best 
thinking  that  Congress  can  muster.  What  is  needed  is  no  less  than  the  develop- 
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ment  of  a  newly  conceived  rational  jurisprudence  of  sentencing,  punishment,  and 
treatment.  This  can  be  accomplished  by  simultaneously  doing  two  things :  inte- 
grating decisions  concerning  sentencing,  confinement  and  release ;  and  creating 
decision  makers  with  adequate  training,  expertise  and  knowledge,  systematic 
supervisory  controls  and  adequate  appellate  review  which  are  equal  to  the  task 
at  hand. 

One  potentially  intriguing  proposal  along  these  lines  would  be  to  attach  to 
each  of  the  district  courts  referees  in  corrections,  possibly  modeled  after  federal 
referees  in  bankruptcy.  Such  referees  could  have  responsibility  for  an  integrated 
approach  to  the  offender,  including,  specifically,  decisions  concerning  sentencing, 
the  conditions  of  confinement,  and  parole.  Decisions  of  such  referees  could  be 
subject  to  limited  review  for  abuse  of  discretion.  It  would  also  be  highly  desir- 
able to  superimpose  on  such  federal  referees  in  corrections,  a  central  supervisory 
body,  modeled  after  the  Scandinavian  mixed  tribunals  and  composed  of  high- 
ranking  representatives  of  the  federal  judiciary,  the  Federal  Bureau  of  Prisons 
and  the  high  ranking  mental  health  people  from  HEW.  Such  a  centralized  policy 
making  tribunal  could  be  an  invaluable  asset  in  developing  sorely  needed  sys- 
tematic policy  with  regard  to  sentencing,  parole,  and  the  conditions  of  confine- 
ment and  would  be  essential  to  prevent  the  kind  of  disparity  that  is  the  hall- 
mark of  federal  sentencing  today  and  to  forestall  potential  parole  disparity  re- 
sulting from  disparate  decision  makers. 

Respectfully,  I  suggest  such  an  approach  not  as  a  panacea  but  as  a  possible 
model  for  further  serious  systematic  exploration.  Further,  I  respectfully  suggest 
that  the  Congress  has  an  obligation  to  explore  in  depth  this  and  other  alterna- 
tives before  concluding  that  the  most  desirable  legislative  solution  is  to  increas- 
ingly vest  unreviewable  discretionary  parole  power  in  an  administrative  parole 
agency  and  to  leave  vital  questions  of  sentencing  policy  to  the  discretion  of  the 
district  courts. 


(The  statement  referred  to  at  p.  106  follows :) 

Statement  of  Ben  S.  Meeker,  Chief  Probation  and  Paeole  Officer, 
Northern  District  of  Illinois 

Congressman  Kastenmeier,  Chairman,  and  Members  of  Sub-Committee  No.  3 : 

It  is  a  privilege  to  have  an  opportunity  to  appear  before  you  today  and  to  pre- 
sent some  of  my  views  on  the  operation  of  the  Federal  Parole  Service  particu- 
larly as  it  operates  in  the  Northern  District  of  Illinois,  where  I  am  in  charge  of 
the  Federal  Probation  and  Parole  Office.  Two  of  my  staff  members,  William  S. 
Pilcher,  Supervising  Probation  Officer,  and  David  M.  Dixon,  probation  oSicer 
assistant  on  a  special  research  project,  are  here  with  me  and  will  also  testify. 

As  you  know,  the  Federal  Probation  and  Parole  Service  is  an  integrated  oper- 
ation where  the  probation  officers,  although  attached  administratively  to  the 
courts,  have  since  1930  served  as  agents  of  the  Department  of  Justice  in  the 
administration  of  parole  supervision,  pre-parole  inquiry  and  Prison  Bureau 
1  i  Q  T  con  s^rviCGS 

The  Federal  Parole  Ofiice  for  the  Northern  District  of  Illinois  encompasses  an 
18  county  district,  extending  from  a  line  just  north  of  Kankakee,  Illinois  across 
the  state  to  a  point  just  above  Moline,  and  includes  all  the  counties  north  to  the 
Wisconsin  line.  Within  this  geographical  area  reside  approximately  TVo  million 
people.  Although  by  far  the  greatest  majority  of  our  probationers  and  parolees 
reside  in  the  Chicago  and  metropolitan  area  comprising  the  suburbs  and  sur- 
rounding communities,  Federal  parole  officers  in  this  district  supervise  parolees 
and  probationers  in  all  18  counties,  which  requires  travel  to  such  communities  as 
Waukegan,  Rockford,  Freeport,  Dixon  and  Galena  on  the  north,  to  Princeton, 
La  Salle,  Ottawa  and  Joliet  on  the  south. 

As  the  nation's  second  largest  industrial  and  urban  community,  a  Chicago  Fed- 
eral parole  officer  handles  a  wide  variety  of  offenders  ranging  all  the  way  from 
bank  robbery  to  minor  postal  thefts,  with  offenders  convicted  of  Narcotic  Act  vio- 
lations and  interstate  theft  making  up  a  significant  part  of  our  caseload. 

current  major  problems 

1.  Probation  Officer  Manpower  Shortage 

The  major  problem  currently  confronting  our  Parole  Office,  and  a  situation 
which  is  typical  throughout  the  Federal  Probation  and  Parole  Service  is  a  short- 
age of  officer  personnel. 

95-263  O  -  73  -  pt.    7A  --  45 
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A.  Staff  Situation — Northern  District  of  Illinois. — At  present,  the  professional 
staff  of  the  Federal  Parole  Office  for  the  Northern  District  of  Illinois  is  comprised 
of  20  field  parole  officers,  two  supervisors,  a  deputy  chief,  and  chief.  Our  caseload 
this  month  (February  1972)  is  over  1750,  which  means  that  the  20  officers  are 
responsible  for  an  average  of  87  cases,  in  addition  to  their  heavy  investigative 
duties  for  the  courts,  the  Parole  Board,  and  the  Bureau  of  Prisons. 

In  an  annual  projection  of  staff  needs,  I  have  just  submitted  a  recommendation 
for  the  addition  of  14  probation-parole  officers  and  five  para-professional  proba- 
tion officer  assistants  to  the  staff  for  this  district  which  would  bring  our  case- 
loads down  to  an  average  of  approximately  50  cases  per  regular  officer.  (Antici- 
pating this  trend,  in  1970  I  requested  an  additional  10  probation  officers  for  fiscal 
1971  but  funds  were  not  avaihable,  and  no  additional  officers  were  authorized. 
Again  in  1971,  I  requested  an  additional  12  probation  officers  for  fiscal  1972.  but 
again  funds  were  not  available  and  no  expansion  was  authorized.  Our  goal  is  to 
reach  an  average  of  35  cases  which  will  permit  an  officer  to  function  at  a  level  in 
which  his  professional  skills  and  services  can  be  fully  utilized.) 

B.  Scope  of  duties. — In  addition  to  their  supervisory  responsibilities,  I  note 
that  in  one  recent  month,  these  20  officers  completed  81  presentence  investigations 
for  this  Court,  44  presentence  investigations  for  other  Federal  Courts,  and  101 
special  investigations  for  such  agencies  as  the  U.S.  Board  of  Parole,  the  Bureau 
of  Prisons,  U.S.  Disciplinary  Barracks,  the  U.S.  Attorney  on  juvenile  cases,  and 
other  related  agencies. 

During  the  past  calendar  year,  our  probation  office  completed  2,089  investiga- 
tions and  the  supervision  caseload  has  gone  up  from  1,531  on  December  31,  1970 
to  1,688  on  December  31,  1971.  The  investigative  demands  have  become  so  heavy 
that  the  supervision  and  surveillance  duties  of  our  officers  are  necessarily  cur- 
tailed. Officer  after  officer  is  reporting  that  he  can  no  longer  do  much  more  than 
handle  the  major  emergencies  which  arise  on  his  caseload,  as  he  is  forced  to 
devote  most  of  his  time  to  investigations.  Counselling  probationers  on  family 
problems,  referring  them  to  programs  of  vocational  training,  and  helping  them 
find  jobs  are  among  the  traditional  services  probation  officers  are  trained  to  pro- 
vide, but  these  services  cannot  be  performed  by  harassed,  overworked  people 
who  must  meet  court,  parole  board,  and  other  daily  investigative  deadlines. 

Furthermore,  conditions  in  certain  inner  city  districts,  where  tensions  are 
high,  have  increased  the  hazards  of  public  service,  and  for  security  reasons,  of- 
ficers are  advised  to  work  in  these  districts  in  pairs.  This  places  an  additional 
strain  on  our  available  probation  officer  manpower. 

Fortunately,  due  to  the  experimental  case  aide  project,  about  which  Mr.  Pilcher 
and  one  of  our  aides,  Mr.  Dixon,  will  testify,  we  have  received  assistance  from 
the  aides  in  working  in  these  and  other  areas. 

C.  National  caseload  figures. — The  excellent  record  of  the  Federal  Probation 
Service  in  contributing  to  the  protection  of  the  community  through  supervising 
and  rehabilitating  offenders  will  be  placed  in  serious  jeopardy  unless  additional 
manpower  is  made  available.  The  caseload  of  persons  under  supervision  of  federal 
probation  officers,  who  comprise  a  force  of  only  640  officers  for  the  entire  United 
States,  was  38,409  at  the  beginning  of  fiscal  year  1971,  and  by  the  end  of  that 
year  on  June  30,  1971,  had  mounted  to  42,549,  an  increase  of  over  4,000  cases. 

A  comparison  of  the  current  caseloads  of  Federal  probation  officers  with  the 
standards  set  forth  in  the  1967  findings  of  the  President's  Commission  on  Law 
Enforcement  and  the  Administration  of  Justice  refiects  the  urgency  of  this  need. 
That  Commission  recommended  caseloads  of  no  more  than  35  probationers  per 
officer.  At  present,  caseloads  of  Federal  probation  officers  are  more  than  twice 
that  figure. 

D.  Increased  criminal  filings.— Since  1965,  the  increase  in  criminal  filings  in 
Federal  district  courts  has  gone  from  31,569  to  41,290,  and  current  projections 
estimate  a  similar  continuing  upward  trend.  Here  in  the  Northern  District  of 
Illinois,  the  U.S.  Attorney  reports  a  30  per  cent  increase  in  criminal  case  filings 
during  fiscal  1971  and,  in  fact,  during  this  past  year  his  staff  was  doubled,  mov- 
ing from  32  assistant  U.S.  attorneys  to  61  assistant  U.S.  attorneys.  Inevitably 
this  is  placing  a  heavier  burden  on  our  Probation  Office  as  the  completion  of  ade- 
quate presentence  investigations  alone,  to  say  nothing  of  community  supervision 
of  parolees  and  probationers  demands  a  comparable  expansion  of  the  proba- 
tion officer  staff. 

Recent  demands  placed  upon  the  Federal  courts  as  a  result  of  heavier  crim- 
inal dockets,  expanded  U.S.  attorney  staffs,  and  pressures  for  speedier  trials, 
has  placed  an  excessive  burden  upon  an  already  understaffed  Federal  Parole- 
Probation  Service. 
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Rule  32  of  the  Federal  Rules  of  Criminal  Procedure  requires  the  preparation 
of  presentence  investigation  reports  by  federal  probation  offices,  and  these  re- 
ports are  not  only  valuable  to  judges  but  to  prison  officials  and  ultimately  to  the 
U.S.  Board  of  Parole,  since  these  reports  follow  an  offender  through  the  entire 
federal  correctional  process. 

E.  Intensive  parole  supervision  standards  proposed. — Another  important  de- 
velopment regards  action  of  the  U.S.  Board  of  Parole  which  has  just  recom- 
mended that  a  standard  be  set  for  parole  cases  in  need  of  intensive  supervision 
of  not  more  than  27)  cases  per  officer.  On  February  1,  1972,  in  this  district,  549 
or  approximately  one-third  of  our  caseload  v;as  parole  cases.  Thus,  even  at  an 
average  of  50  cases  per  officer,  11  officers  are  needed  for  this  group  alone. 

As  my  colleague,  Mr.  Pilcher,  who  has  had  over  12  years  of  experience  as  a 
field  parole  officer  will  testify,  in  a  mixed  caseload  of  probationers  and  parolees, 
the  latter  group  requires  more  intensive  assistance  and  supervision.  Finding 
jobs,  places  to  live,  and  reuniting  families  of  men  released  from  prison  is  often 
very  time  consuming. 

2.    EFFORTS    TO   IMPROVE   THE   MANPOWER   SHORTAGE 

A.  Acti07i  of  the  U.S.  Judicial  Conference. — At  the  October  1971  meeting  of 
the  United  States  Judicial  Conference,  one  of  the  priority  proposals  approved 
by  the  Conference  was  a  report  by  its  Committee  on  the  Administration  of  the 
Federal  Probation  Service  recommending  a  major  expansion  of  the  probation 
field  staff.  The  Conference  approved  the  report  which  included  a  fiscal  item  in  the 
1973  budget  sufficient  to  employ  an  additional  348  federal  probation  officers. 
Chief  Justice  Warren  E.  Burger  gave  strong  support  to  this  budget  item. 

It  is  imperative  that  a  balance  be  maintained  among  the  various  agencies  en- 
gaged in  law  enforcement  and  administration  of  justice.  Congress  has  a]iproved 
increased  appropriations  for  Federal  investigative  and  prosecutive  services  as 
well  as  for  additional  Federal  judges,  and  for  much  needed  funds  to  strengthen 
the  resources  of  the  Bureau  of  Prisons. 

It  is  now  essential  for  a  similar  expansion  of  the  Federal  Probation  and 
Parole  Service  to  be  funded. 

B.  Testimony. — Testimony  before  the  Sub-Committee  of  the  House  Appropria- 
tion Committee  in  support  of  the  Judicial  Conference  recommendation  was  pre- 
sented by  representatives  of  the  Conference  and  the  Administrative  Office  of  the 
U.S.  Courts.  The  Chairman  of  the  U.S.  Board  of  Parole  also  submitted  docu- 
mentation of  the  need  for  additional  probation  officers.  Mr.  George  Reed,  Board 
Chairman,  has  authorized  me  to  quote  from  his  statement.  "During  the  past 
three  years  the  United  States  Board  of  Parole  has  undergone  a  complete  reorga' 
nization  to  improve  the  parole  system  at  the  Federal  level,  including  establishing 
Guidelines  for  Parole  Supervision.  In  these  Guidelines,  the  Board  has  estab- 
lished certain  criteria  supported  by  its  own  research — as  well  as  that  of  State 
authorities — in  the  field  of  parole  regarding  minimum  requirements  necessary  in 
parole  supervision  if  we  are  to  reduce  the  number  of  parole  failures. 

"United  States  probation  officers  are  employees  of  the  Federal  District  Courts 
who  are,  by  statute,  also  required  to  provide  services  for  the  Board  of  Parole, 
i.e.,  the  supervision  of  parolees  and  mandatory  releasees  under  its  jurisdiction, 
including  making  reports  to  the  Board's  adult  and  youth  division  executives  in 
accordance  with  our  policy. 

"In  establishing  Parole  Supervision  Guidelines,  the  Board  has  set  up  the 
following  three  levels  of  supervision:  (a)  maximum  supervision;  (b)  medium 
supervision,  and  (c)  minimum  supervision.  At  the  present  time  5,500 — or  ap- 
proximately one-half  of  the  11,067  parole  and  mandatory  releasees  imder  super 
vision  in  the  community — are  considered  'maximum  supervision.'  This  is  espe- 
cially true  of  parolees  released  under  the  Narcotic  Addict  Rehabilitation  Act 
program,  where  very  close  individual  contact  is  imperative  if  they  are  to  succeed 
in  the  community.  Also  of  great  concern  to  the  Board  are  the  'marginal'  parole 
risk  releasees  who  require  maximum  supervision — especially  during  the  first  six 
months  of  their  release.  Past  research  indicates  that  cases  classified  'maximum 
supervision'  should  have  a  ratio  of  one  officer  to  every  25  individuals.  Individuals 
under  supervision  in  the  'medium  supervision'  category  should  have  a  ratio  of 
one  officer  to  every  50  individuals.  While  the  President's  Crime  Committee  Report 
recommends  a  case  load  of  one  officer  to  every  35  individuals,  the  Board  feels 
that  the  aforementioned  ratio  of  officers  to  individuals  is  a  more  realistic  and 
attainable  goal. 


700 

"The  U.S.  Board  of  Parole  strongly  supports  the  1973  fiscal  year  budget  of  the 
Administrative  Office  of  the  U.S.  Courts  request  for  348  new  Federal  probation 
officers." 

Supplemental  Documents 

As  further  evidence  of  the  problems  we  are  currently  facing,  I  am  attaching  a 
summary  of  the  duties  which  have  been  added  to  the  functions  of  federal 
probation  officers  since  1942.  At  no  time  were  these  added  responsibilities  coupled 
to  probation  officers  staff  increases. 

I  am  also  attaching  a  number  of  miscellaneous  commentaries  which  may  prove 
of  interest. 

[See  Appendix  1.] 


(The  statement  referred  to  at  p.  123  follows :) 


Statement  of  William  S.  Pilcher,  Supervisory  Probation  Officer,  Northern 

District  of  Illinois 

Congressman  Kastenmeier,  Chairman,  and  Members  of  Sub-Committee  No.  3 : 

I  would  like  to  thank  the  committee  for  the  opportunity  to  appear  before  you 

to  discuss  the  role  of  the  probation  officer  in  respect  to  supervising  parolees  and 

also  to  mention  briefly  the  use  of  ex-offenders  and  members  of  minority  groups 

in  correctional  work. 

parole  supervision — the  probation  officer's  role 

The  role  of  the  probation  officer  is  of  major  importance  to  both  the  institution 
and  the  Parole  Board  as  well  as  his  own  court.  Prior  to  sentencing,  the  probation 
officer  provides  the  court  with  all  significant  information  regarding  the  defend- 
ant and  in  the  event  of  commitment  this  report  precedes  the  individual  to  the 
institution  where  it  is  used  along  with  other  classification  data.  It  is  also  used 
to  a  great  extent  by  the  Parole  Board  members  once  an  individual  becomes  eligi- 
ble for  parole  consideration. 

Although  the  presentence  investigation  takes  place  prior  to  the  individual's 
incarceration,  the  probation  officer's  visit  to  the  home  and  his  interviews  with 
family  members  provide  an  excellent  opportunity  for  explaining  the  purpose 
and  extent  of  the  probation  officer's  functions  as  they  relate  to  the  offender. 
Following  commitment,  the  probation  officer  can  be  most  effective  with  the  family 
and  helpful  to  the  offender  in  the  institution.  The  probation  officer  is  able  to 
determine  the  needs  of  the  wife,  children  or  family  left  behind  by  the  offender 
and  can  assist  in  providing  for  these  needs  through  his  contacts  with  various 
community  agencies  and  resources.  In  this  way  the  family  can  be  helped  to 
handle  some  of  the  many  problems  caused  by  the  removal  of  the  offender  from 
his  home.  As  is  often  the  case,  after  the  offender's  commitment  the  family  is 
usually  confused,  with  little  understanding  of  the  meaning  of  the  sentence,  the 
length  of  incarceration,  the  various  institutional  programs,  and  matters  con- 
cerning parole  supervision.  The  probation  officer's  interpretation  of  the  offender's 
sentence  and  the  overall  treatment  process  can  usually  help  the  family  relate 
themseh-es  to  the  total  situation  and  prepare  for  the  role  they  must  play  follow- 
ing the  release  of  the  offender.  During  the  period  of  the  offender's  confinement,  the 
probation  officer  usually  finds  him.^elf  involved  in  such  matters  as  verification 
of  deaths  of  family  members  permitting  the  offender  to  return  home  to  attend 
funei-al  services ;  also  in  the  event  of  loss  of  contact  between  the  inmate  and  his 
immediate  family,  the  probation  officer  is  called  upon  to  determine  why  the 
inmate  has  lost  contact  with  his  family.  Therefore,  the  probation  officer  acts  to 
modify  in  many  cases  home  situations  or  he  works  in  the  changing  of  attitudes 
of  relatives  which  may  be  of  benefit  to  the  offender  upon  his  release  on  parole. 

The  institutional  parole  staff  in  close  cooperation  with  the  investigating  proba- 
tion officer  (through  the  presentence  investigation  and  early  contact  with  the 
offender  and  his  family)  are  made  aware  of  the  probation  officer's  findings  and 
his  evaluations  of  the  home  situations,  and  they  are.  therefore,  better  able  to 
coordinate  planning  and  help  prepare  the  inmate  to  deal  with  his  home  situation 
following  his  release.  On  numerous  occasions,  the  probation  officer  receives  cor- 
res))ondence  from  inmates  in  the  various  correctional  institutions  asking  for 
advice  or  to  obtain  assistance  in  formulating  their  release  planning.  The  proba- 
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tion  officer  is  often  asked  by  inmates  to  correct  misconceptions  and  misunder- 
standings of  their  eventual  parole  responsibilities. 

There  has  always  been  cooperative  effort  on  the  part  of  the  institution,  Board 
of  Parole,  Probation  Office,  and  the  Community  in  the  evaluation  of  a  suitable 
parole  plan  in  meeting  the  needs  and  problems  of  a  parolee.  The  institution  sends 
a  parole  plan  to  the  probation  officer  for  investigation,  evaluation  and  recom- 
mendation, and  any  recommended  modification.  Essential  parts  of  the  release 
plan  include  verification  of  the  inmate's  residential  and  employment  plans.  This 
usually  involves  several  contacts  with  the  inmate's  family,  potential  employers, 
and  interested  community  agencies. 

Probably  the  most  important  and  significant  contact  the  probation  officer  will 
have  with  the  parolee  is  their  first  meeting  following  the  parolee's  release  from 
the  institution.  These  interviews  are  usually  quite  lengthy,  at  which  time  the 
probation  officer  establishes  the  foundation  for  a  constructive  relationship  with 
the  parole.  During  this  all  important  interview,  the  probation  officer  prepares 
the  parolee  for  the  .supervision  period  by  planning  with  him  and  advising  him 
about  the  conditions  under  which  he  will  be  supervised,  also  about  required 
home,  employment  and  office  visits  and  the  frequency  of  these  contacts. 

On  an  average,  the  parolees  are  seen  once  a  month  by  the  supervising  officer 
and  oftener  depending  on  the  need.  The  probation  officer  conducts  his  work  in 
the  office  as  well  as  in  the  field.  The  home  and  community  visiting  are  major 
tasks  of  the  probation  officer.  Approximately  1,700  individuals  are  under  the 
supervision  of  the  probation  office  in  Chicago,  averaging  out  to  about  85  cases 
per  officer.  Over  one-third  of  these  are  under  some  form  of  parole  supervision. 

It  is  essential  that  the  probation  officer  possess  thorough  knowledge  of  com- 
munity resources.  No  one  in  the  parole  field  can  deny  that  special  assets  and 
knowledge  are  necessary  for  the  probation  officer  to  be  able  to  earn  and  hold 
the  respect  of  the  parolees,  many  of  them  hardened  offenders.  He  must  be  pre- 
pared at  any  time  to  shift  from  the  role  of  a  helping  person  to  that  of  a  law 
enforcement  officer.  He  must  understand  the  conditioning  of  prison  life  and  the 
various  problems  which  result  from  such  conditioning.  He  must  be  familiar  with 
the  life  patterns  of  certain  offenders  and  must  be  aware  of  deep  antagonism  and 
resentment  held  by  the  parolees  which  must  be  overcome  before  constructive 
relationships  can  be  established. 

Some  of  the  duties  and  responsibilities  of  the  probation  officer  in  his  work 
with  parolees  include  his  responsibility  for  field  supervision  of  juvenile,  youth- 
ful offenders  and  adult  parolees  and  mandatory  releasees  from  all  Federal  in- 
stitutions ;  he  is  involved  in  investigations  for  all  federal  jurisdictions  and  Fed- 
eral institutions.  In  addition  to  presentence  investigations,  this  would  include 
pre-release  planning  and  other  miscellaneous  investigations  for  Board  of  Parole, 
Bureau  of  Prisons,  the  Public  Health  Service  Hospital  and  the  Youth  Division 
of  the  Board  of  Parole  as  well  as  military  authorities ;  he  counsels  parents  of 
parolees  under  supervision ;  martial  counseling  is  part  of  his  duties ;  coopera- 
tion with  other  social  agencies ;  working  closely  with  investigative  agencies ; 
submitting  progress  reports  to  the  Board  of  Parole ;  clemency  evaluations  con- 
cerning military  parolees ;  and  violation  reports  to  the  Board  of  Parole. 

Other  tasks  performed  by  Probation  Officers  concern  their  recording  of  per- 
sonal and  collateral  contacts  with  the  parolee  in  the  case  file ;  also  considerable 
travel  is  necessary  on  the  part  of  the  probation  officers  in  most  judicial  dis- 
tricts as  they  take  in  large  geographic  areas  in  which  parolees  reside.  All  pro- 
bation officers  have  been  designated  by  the  Board  of  Parole  to  act  for  the  Board 
in  conducting  preliminary  interviews  with  violators.  The  probation  officer  in 
the  district  of  apprehension  is  asked  to  conduct  a  preliminary  interview  with 
every  alleged  violator  as  soon  as  reasonably  possible  after  he  is  taken  into 
custody  by  the  U.S.  Marshal.  The  probation  officer  then  prepares  a  summary  and 
submits  it  to  the  Board  of  Parole.  It  is  at  that  time  that  the  Board  advises  the 
Mar.shal  concerning  further  disposition  of  the  violator. 

With  the  acceptance  of  community  treatment  centers  sponsored  by  the  Bu- 
reau of  Prisons  throughout  the  country,  the  probation  officers  are  now  called 
upon  to  work  closely  with  these  centers  in  preparing  the  individuals  who  will 
l^e  under  supervision  in  their  transition  into  the  community.  At  the  present 
time,  all  NARA  patients  released  from  the  Bureau's  institutions  to  community 
supervision  are  supervised  by  federal  probation  officers.  This  plan  calls  for  the 
supervision  of  parolee  patients  by  officers,  supplemented  by  whatever  corrective 
counseling  and  other  specialized  services  that  are  needed  by  the  parolee  and  are 
available  in  the  community.  The  responsibility  for  locating  and  evaluating  po- 
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tential  participating  aftercare  agencies  is  shared  not  only  by  the  Bureau  of 
Prisons  and  the  Board  of  Parole,  but  by  federal  probation  officers.  Since  released 
parolees  are  under  the  jurisdiction  of  the  Board  of  Parole,  the  probation  officer 
as  the  Attorney  General's  agent  in  matters  pertaining  to  parole  has  responsibil- 
ity for  being  a  liaison  with  the  agencies  with  whom  contracts  have  been  made  and 
for  determining  that  all  of  the  conditions  of  release  are  met.  The  probation 
officer  is  a  key  person  in  the  implementation  of  the  after-care  programs. 

The  function  of  the  probation  officer  is  twofold :  to  assist  the  individual  with 
his  problems  and  to  protect  the  parolee  against  himself  and  the  community 
through  surveillance.  Therefore,  supervision  is  commonly  viewed  as  two-.sided, 
surveillance  and  treatment.  It  is  certainly  apparent  to  this  probation  officer  that 
using  only  strict  surveillance  will  not  eliminate  recidivism.  The  usual  reaction 
of  a  parolee  to  surveillance  is  one  of  fear  and  distrust.  To  really  be  effective, 
the  probation  officer  must  be  able  to  fully  understand  the  parolee,  his  assets, 
as  well  as  his  liabilities,  his  cultural  patterns,  motivations  and  interpersonal 
relationships. 

It  ha.s  become  essential  that  probation  officers  classify  parolees  according  to 
their  need  for  supervision.  These  classifications  are  usually  maximum,  medium 
and  minimum  supervision,  and  the  criteria  used  in  making  this  determination 
usually  includes  the  type  of  offense,  the  parolee's  prior  record  and  various  social 
and  personal  factors  relating  to  the  parolee.  This  provides  the  probation  officer 
with  the  ability  to  better  manage  his  ever  growing  caseload.  Parolees  usually  fall 
within  the  maximum  supervision  classification.  Those  individuals  that  the  pro- 
bation officer  classifies  as  requiring  maximum  supervision  should  be  seen  no 
less  than  four  times  each  month ;  those  classified  as  medium  supervision  seen 
at  least  twice  a  month,  while  the  minimum  supervision  cases  seen  no  less  than 
twice  per  quarter. 

The  problems  of  supervision  are  numerous  and  to  mention  only  a  few :  At  the 
present  time,  employment  is  one  of  the  more  serious  problems  confronting  the 
officer,  and  those  individuals  he  supervises.  Parolees  are  encouraged  to  tell 
potential  employers  of  their  parole  status.  Unfortunately,  there  are  still  many 
individuals  who  upon  learning  of  this  fact  will  not  hire  the  px-offender.  (1)  The 
parole  officer  not  only  should  be  in  a  position  to  impart  in£ormati(m  to  the  parolee 
concerning  community  resources  such  as  State  Employment  Service  and  private 
employment  agencies,  but  should  go  beyond  this  and  should  be  able  to  refer 
parolees  who  are  having  a  difficult  time  obtaining  employment  directly  to  job 
possibilities.  (2)  The  probation  officer  is  confronted  with  the  parolee's  financial 
problems  which  in  many  instances  involve  guidance  and  advice  assisting  the 
parolee  in  financial  management.  The  probation  officer  must  be  alert  to  the 
parolee's  incurrence  of  debts.  (.3)  Another  problem  concerns  the  parolee's  mental 
and  physical  health.  The  officer  deals  with  the  alcoholic  as  well  as  the  drug  addict. 
These  types  of  cases  require  intensive  supervision.  Also  the  supervision  of  the 
poorly  motivated  and  hard  to  reach  parolee  is  much  more  difficult  than  many  of 
the  other  cases  to  be  supervised  by  the  probation  officer.  (4)  The  probation  officer 
usually  finds  himself  in  the  role  of  marital  counselor  and  finds  this  type  of  com- 
seling  to  be  very  time  consuming  and  many  times  must  refer  these  problem  cases 
to  other,  already  over-burdened  private  agencies. 

The  probation  officer  can  oftentimes  realize  a  great  deal  of  success  with  cases 
requiring  close  supervision  and  counseling,  however,  he  must  have  the  time  to 
devote  to  these  parolees.  This  can  only  be  realized  by  the  total  number  of  probation 
officers  being  increased,  thereby  reducing  the  overall  caseloads. 

INDIGENOUS    NON -PROFESSIONALS    IN    PROBATION    AND   PAROLE 

Eecently,  a  significant  development  in  corrections  has  been  the  use  of  non- 
professionals, some  of  whom  have  been  recruited  from  neighborhoods  where 
many  of  the  parolees  reside.  Some  have  themselves  been  former  offenders.  The 
value  of  the  indigenous  non-professional  lies  in  the  reduction  of  social  distance 
and  shared  life  experiences  between  the  correctional  worker  and  the  offender. 
The  Chicago  Probation  Officer — Case  Aide  Research  Project  has  demonstrated 
the  feasibility  of  a  para-professional  position  in  Federal  Probation  and  Parole. 

During  the  past  decade,  there  has  been  a  rapid  expansion  in  the  use  of  non- 
professionals as  agents  of  direct  service.  In  large  measure,  this  has  been  an  out- 
growth of  a  long-standing  severe  shortage  of  professionally  trained  manpower. 
As  I  have  pointed  out,  correctional  work  entails  a  wide  variety  of  tasks  aimed 
toward  rehabilitating  a  widely  diversified  group  of  people.  While  some  of  these 
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tasks  and  some  offenders  clearly  require  professional  competence  to  effect  change, 
others  do  not.  Indeed,  it  may  well  be  that  certain  tasks  and  certain  kinds  of 
offenders  may  be  more  effectively  served  by  non-professionals  working  in  teams 
with  professionals.  It  was  this  proposition  which  has  been  a  focal  point  for  the 
large  research  project  currently  underway  at  the  Federal  Probation  Office  in 
Chicago. 

Most  professional  corrections  workers  will  agree  that  a  large  segment  of  pa- 
rolees are,  by  virtue  of  their  norms,  values  and  life  styles,  alienated  from  the 
mainstream  of  society.  Frequently,  these  parolees  are  referred  to  as  hard-to- 
reach,  unmotivated,  mistrustful  and  resentful  of  authority.  There  exists,  in  other 
words,  a  marked  social  distance  between  many  middle-class,  professional  cor- 
rectional workers  and  a  large  segment  of  their  parolees  who  are  many  times 
economically  of  lower  class  status. 

Current  inter-racial  tensions  in  certain  areas  of  major  cities  point  out  the  need 
for  experimenting  with  non-professionals  recruited  from  groups  having  ethnic 
or  racial  aflSnity  with  certain  offender  populations.  A  communication  gap  re- 
sulting from  social  and  cultural  distance  between  middle-class  professionals  of 
any  race  and  the  lower  class  minority  groups  is  a  growing  problem  in  rehabilita- 
tion services.  Also  differences  in  racial  composition  between  staff  members  of  cor- 
rectional agencies  and  their  parolees  pose  many  problems. 

The  Chicago-base  Probation  Officer — Case  Aide  action  research  project  has 
experimented  with  the  use  of  indigenous  non-professionals  in  federal  probation 
and  parole  work  in  a  three-year  study.  A  re-focused,  one-year  continuation  study 
is  scheduled  to  terminate  October  1,  1972.  A  major  goal  of  both  projects  has  been 
an  examination  of  the  effects  of  using  part-time  and  full-time  indigenous  para- 
professionals,  a  portion  of  whom  are  ex-offenders,  as  assistants  to  probation 
officers.  While  primary  interest  centered  on  the  effects  of  the  experimental  serv- 
ice on  outcomes  of  those  supervised,  attempts  were  also  made  to  assess  changes 
in  the  probation  officer  assistants.  Another  project  goal  was  exploration  of  the 
kinds  of  tasks  indigenous  non-professionals  are  best  equipped  to  manage,  and 
those  areas  best  left  to  professional  staff  officers. 

For  V^9  m"st  part,  the  project  stnff  has  been  pleased  with  the  performance  of 
the  assistants.  Motivation  is  generally  high,  and  they  have  demonstrated  the 
ability  to  form  relationships  with  those  they  supervised,  helping  them  with  a  va- 
riety of  problems.  Undoubtedly,  the  assistants  themselves  benefitted  from  their 
roles.  A  number  of  the  men  found  solutions  to  some  of  their  own  problems  while 
working  with  problems  of  others.  Many  of  the  probation  officers'  assistants,  as  a 
result  of  the  research  project,  found  employment  with  State  and  local  proba- 
tion offices  as  well  as  other  social  agencies. 

The  use  of  non-professionals  is  not  intended  in  any  way  to  denigrate  the  role 
of  professionals  or  the  professionalization  of  corrections,  which  is  essential  if 
there  is  to  be  any  hope  of  success  in  meeting  the  complexities  of  rehabilitnting 
offenders.  Rather,  the  intent  is  to  point  out  a  possible  solution  to  one  of  the  serious 
problems  often  confronting  correctional  workers. 

The  development  of  a  para-professional  position  also  presents  a  means  of  in- 
creasing the  number  of  blacks  urgently  needed  in  probation  work.  The  para-pro- 
fessional position  in  corrections  could  serve  as  an  entry  point  to  a  career  line 
for  blacks  and  members  of  other  minority  groups  with  potential  advancement  to 
professional  status  contingent  upon  good  performance,  additional  training  and 
achievement  of  an  academic  degree.  Clearly,  further  exploration  in  the  use  of 
indigenous  non-professionals  in  probation  and  parole  work  is  necessary. 

SUPPLEMENTAL    DOCUMENTS 

I  am  attaching  a  copy  of  a  manuscript  relating  to  the  Federal  Probation  Of- 
ficer— Case  Aide  Research  Project  to  appear  in  the  March,  1972  issue  of  the 
FEDERAL  PROBATION  QUARTERLY  magazine.  [See  Appendix  2.]  I  am  also 
attaching  miscellaneous  items  dealing  with  functions  of  probation  officer  case 
aides  as  well  as  case  illustrations. 


(The  statement  referred  to  at  p.  141  follows :) 

Statement  of  Prop.  Joseph  L.  Tropea,  Department  of  Sociology,  George 
Washinqon  University 

Attica  is  going  to  make  a  lot  of  hay  for  a  lot  of  people.  The  journalists,  pro- 
fessionala,  researchers,  politicians  and  entrepreneurs  are  coming  out  of  the  walls 
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to  capitalize  on  this  crisis.  Whetlier  for  syndicated  articles,  increasing  influence, 
sponsored  monies,  enamoring  constituents,  or  profit,  these  types  come  forth  \Yhen 
they  see  a  good  thing.  This  time  they  see  prison  conflict.  The  people  have  become 
used  to  this  profiteering  and  circus-like  approach  to  human  crisis.  Whether  it 
be  war,  poverty,  race,  education,  crime,  housing,  health,  unemployment,  etc.,  the 
entrepreneurial  spirit  seems  to  evidence  much  ingenuity,  especially  in  crises 
contexts.  But  the  cynicism  grows  even  more  rapidly  than  the  gross  national 
product. 

How  does  this  relate  to  corrections?  If  "modern  penology"  has  meant  one  thing 
it  has  meant  profit  for  the  entrepreneurs :  contractors,  merchants  of  foodstuffs, 
professionals.  Modern  prison  structures  have  been  built  witii  public  monies  for 
private  profit ;  liberal  rhetoric  of  therapy  was  the  justification.  Many,  when 
viewing  such  structures,  criticize  them  as  coddling  the  criminal ;  I  however  see 
them  as  more  directly  coddling  the  contractor. 

Inmate  labor  is  fast  being  phased  out  of  food  production.  Fallow  and  public 
lands  surround  the  prisons  while  public  monies  are  spent  to  purchase  foodstuffs 
from  merchants  for  inmate  consumption.  But  there  seems  to  be  an  even  greater 
inconsistency :  while  the  lands  are  fallow  and  inmate  labor  idle  and  fed,  their 
families  do  not  often  have  sufficient  monies  to  purchase  meat,  vegetables  and 
fruit  from  the  food  merchants. 

The  phasing  out  of  inmate  production  is  initiated  by  a  political-economic  recog- 
nition of  a  potential  market.  This  is  followed  by  the  producing  of  a  calculation 
that  argues,  for  example,  that  it  is  cheaper  to  buy  a  commercial  brick  than  to  pro- 
duce it  at  the  existing  prison  brickyard.  Visit  prisons  and  you  will  hear  testimony 
from  officers  and  inmates  that  the  hog  ranch  has  been  phased  out,  the  chicken 
farm  has  been  phased  out,  the  cannery  has  been  phased  out.  It  is  evident  that 
one  indicator  of  progressive  correctional  systems  is  their  increasing  reliance 
on  consumption  relative  to  production.  This  condition,  however,  increases  not 
only  idleness  but  social  instability  as  well. 

The  response  to  this  problem  is  another  ludicrous  and  wasteful  chapter  in  the 
history  of  modern  penology :  the  government  program.  Monies  are  spent  to  train 
the  idle,  undisciplined,  and,  very  often,  functionally  illiterate  inmate  for  a  non- 
existent labor  demand. 

Supporting  much  of  this  have  been  the  cadres  of  professionals — administra- 
tors, psychiatrists,  psychologists,  teachers,  counselors — who  have  bewildered  the 
inmate  through  interpreting  his  problems  as  psychological,  motivational,  atti- 
tudinal,  etc.  and  have  misled  the  public  by  interpreting  corrections'  failings  as  a 
lack  of  professional  resources. 

There  are  a  number  of  reasons  why  the  breakdown  of  such  a  system  had  not 
been  evidenced  to  the  public  earlier ;  an  obvious  one  is  that  the  authorities  have 
been  able  to  keep  a  great  deal  of  information  from  the  public.  Other  reasons — 
best  described  by  inmates  themselves — that  sustained  .such  a  system,  for  example, 
were  solitary  confinement,  physical  coercion,  prescribed  drugs,  etc.  But  the  one 
reason  that  is  not  often  considered  yet  relates  directly  to  the  present  problems 
was  the  political  ignorance  of  the  prisoners;  this  ignorance  was  a  major  source 
of  control. 

Let  us  recognize  something — as  it  has  recently  and  likely  will  continue  to  be 
made  clear  to  the  inmate  population ;  the  American  prison  is  a  class  phenomenon. 
As  the  implications  of  this  become  increasingly  clear  to  the  men  in  prison  soli- 
tary, drugs,  bewilderers  and  force  may  not  be  sufficient  to  control  them.  Com- 
pounding this  problem  for  the  authorities  is  the  increasing  rise  in  proportion  of 
black  inmates  in  many  prisons,  especially  young  urban  blacks.  The  staff  attempt- 
ing to  control  them  is  overwhelmingly  white.  This  creates  even  a  greater  force 
for  class  consciousness — a  basis  for  social  organization — and  subsequent  conflict 
in  the  prisons. 

As  the  earlier  liberal  rhetoric  rationalized  expanding  and  elaborating  on  the 
services  in  the  correctional  institutions,  current  liberal  rhetoric  is  rationalizing 
the  breaking  up  of  the  prison  population.  In  both  cases  the  guiding  word  should 
be  noted :  rehabilitation.  It  is  currently  being  used  to  expand  the  halfway  house 
movement  (especially  in  the  lower  class  urban  community),  to  provide  legal 
groups  for  mediating  prison  conflict  and/or  meeting  prisoners'  demands,  to  stim- 
ulate provisions  for  due  process  in  the  correctional  system,  etc. 

Another  chapter  in  correctional  history  is  being  written.  I  remain,  however, 
a  citizen  skeptic  firmly  convinced  that  many  of  these  contradictions,  inconsis- 
tencies, and  injustices  in  the  correctional  system  will  not  be  resolved  until  Ameri- 
can society  can  accommodate  its  lower  classes. 
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Two  things  immediately  struck  me  wlien  I  became  a  parole  officer;  parole 
seemed  to  be  primarily  a  bureaucratic  expediency  and  enforcement  of  the  written 
rules  of  parole  would  generate  unnecessary  conflict.  In  the  first  case,  for  example, 
the  increases  in  the  prison  population  meant  greater  relaxation  of  the  criteria  for 
release  on  parole;  over  time  this  "relaxation"  became  part  of  the  modus  oper- 
andi. For  example,  employment  as  a  condition  for  release  became  referral  to  the 
Michigan  Employment  Security  Commission ;  approved  residence  as  a  condition 
of  release  became — literally — a  "semblance  of  shelter".  When  there  was  an  in- 
crease in  the  numbers  of  men  returned  to  prison  as  parole  violators,  variance 
among  the  parole  officers  regarding  returning  men  to  prison  was  explicitly  noted 
by  our  superiors ;  those  of  us  with  few,  if  any,  returns  to  prison  were  clearly 
suggested  to  be  better  parole  officers.  It  was  evident  to  me,  and  I  operated  on 
that  basis  that  the  administration  preferred  men  to  be  returned  to  prison  on  a 
new  felony  conviction  rather  than  on  a  parole  violation.  For  example,  we  were 
instructed  to  discontinue  showing  prison  mug  shots  of  the  parolees  to  the  police. 
Many  of  these  actions  could  be  rationalized  as  a  concern  for  the  men  but  they  also 
seemed  to  aid  the  functioning  of  the  bureaucracy. 

I  learned  early  and  operated  consistent  with  the  knowledge  that  the  written 
set  of  parole  rules  I  was  to  enforce  was  a  source  of  arbitrariness.  So  I  made  it 
clear  to  the  man  which  rules  I  would  simply  disregard ;  that  is,  the  rules  I  would 
not  enforce.  For  example,  I  would  not  violate  a  man  for  staying  out  at  unreason- 
able hours  or  for  drinking  in  excess,  etc.  I  would  also  inform  the  man  that  I 
would  not  violate  him  for  associating  with  other  felons.  How  could  I?  I  had 
three  brothers  all  on  parole  living  at  the  same  house.  Very  often  there  were  a 
number  of  men  paroled  to  the  same  residence.  I  had  upwards  of  130  men  on  parole 
living  in  an  eight  by  sixteen  block  area.  (Some  of  these  rules  have  subsequently 
been  amended  but  I  amended  them  long  ago. )  Because  some  of  the  parole  officers 
would  not  specify  precisely  how  they  would  relate  to  the  men  within  the  general 
framework  of  the  rules,  they  generated  many  of  their  own  problems.  I  had  very 
few  problems,  not  because  I  was  a  nice  guy  but  mainly  because  I  was  consistent. 
I  would  not  use  those  very  general  rules  as  the  primary  means  of  maintaining 
my  authority. 

As  far  as  parole  worker — parolee  relationships  went :  they  varied  from  those 
who  would  inform  the  parolee  that  "God  may  have  your  soul  but  I've  got  your 
ass"  to  those  who  tried  to  establish  some  semblance  of  a  humane  relationship  in 
a  fundamentally  arbitrary  system.  But  I  can  tell  you  honestly  that  beyond  the 
value  in  being  humane,  neither  of  these  approaches  changed  the  condition  of  the 
parolee's  life. 

He  had  bought  a  large  map  representing  the  sea, 

Without  the  least  vestige  of  land  : 

And  the  crew  were  much  pleased  when  they  found  it  to  be 

A  map  they  could  all  understand. 
Laws  attempting  to  regulate  certain  social  relations  are  very  much  like  the 
map  Lewis  Carroll  describes :  no  vestige  of  land.  I  have  tried  to  suggest  some 
of  the  contours  of  that  land.  The  bills  this  subcommittee  is  currently  concerned 
with  do  not  reflect  any  land.  On  the  other  hand,  it  is  a  map  I  can  understand : 
the  establishment  of  due  process,  restricting  the  arbitrariness  of  authority,  mak- 
ing public  certain  decision  making  processes,  etc.  With  regards  to  such  matters, 
I  approve.  On  the  other  hand,  the  passing  of  such  legislation  and  others  like  it 
on  the  state  level  will  not  basically  alter  the  conditions  of  the  lives  of  hundreds 
of  thousands  of  lower  class  boys  and  girls,  men  and  women  who  are  currently 
under  the  jurisdiction  of  the  juvenile  and  criminal  justice  systems  in  this  country. 
That  is,  from  a  value  perspective  efforts  to  develop  fairer,  more  consistent  and 
equitable  practices  should  be  approved  ;  from  a  heardheaded  analytic  perspective 
this  effort,  and  others  like  it,  will  sum  up  to  very  little.  The  people  who  increas- 
ingly understand  this  are  those  the  society  is  trying  to  control. 


(The  statement  referred  to  at  p.  154  follows :) 


Statement  of  Edmund  Reilley,  Libra,  Inc. 

My  name  is  Ed  Reilley  and  I'm  a  former  prisoner  from  the  State  of  Massa- 
chusetts. I'm  currently  on  parole,  but  before  I  get  into  a  discussion  of  how  this 
has  affected  my  life  and  that  of  my  family,  I'd  like  to  give  you  some  background. 
By  discussing  how  I  got  to  prison  in  the  first  place,  I  am  partly  acting  out  my 
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feeling  that  it  is  impossible  to  deal  with  a  parole  system  without  an  equal  concern 
for  a  correctional  system. 

The  first  time  I  entered  Concord  State  Prison,  (now  euphemistically  called  a 
"Massachusetts  Correctional  Institution"),  I  felt  like  I  was  finally  visiting  the 
home  of  a  relative  my  family  had  been  talking  about  for  years ;  in  other  words, 
I'd  never  been  there  before  but  I'd  heard  a  lot  of  the  older  people  talking  about 
it  and  I  thought  I  knew  what  to  expect.  I'd  spent  a  lot  of  years  preparing  myself 
for  the  visit  and  I  knew  I'd  be  staying  for  a  while. 

I  served  my  apprenticeship  in  a  variety  of  juvenile  institutions  and  now  I  was 
fulfilling  the  predictions  of  the  guards  and  sociologists  alike:  moving  up  the 
ladder  to  adult  (criminal)  status.  One  reason  I  was  in  juvenile  institutions  was 
that  I  ran  away  from  home :  I  ran  away  from  home  because  I  didn't  like  it 
there  *  *  *  and  I  ran  away  from  the  juvenile  prisons  because  I  liked  it  there 
even  less.  So  I  went  from  "juvenile  runaway"  to  "escaped  convict"  by  performing 
the  exact  same  act  in  separate  environments.  And  that's  the  key  to  the  real 
horror  of  a  state  prison  in  Massachusetts;  it's  an  environment  where  behavior 
that  would  revolt  you  on  the  streets  gains  you  status,  where  the  entire  system 
of  rewards  and  punishments  is  based  on  standards  that  would  turn  the  stomach 
of  any  rational  and  decent  human  being.  Unfortunately,  the  latter  type  of  indi- 
vidual wouldn't  last  too  long  at  Concord — before  you  are  allowed  the  privi- 
lege of  being  a  decent  and  friendly  person,  you  have  to  carve  out  a  piece  of 
territory  for  yourself.  Only  the  strong  are  permitted  the  luxury  of  showing  they 
care  about  another  ;  in  anyone  else,  it's  taken  as  a  sign  of  weakness  and  ruthlessly 
exploited. 

I  wasn't  a  criminal  when  I  first  entered  the  juvenile  prisons,  but  I  soon  cor- 
rected that  deficit.  If  you're  going  to  State  Prison,  you  don't  want  to  have  the 
slightest  connection  with  the  "kid  joints"  because  the  word  "kid"  has  a  unique 
and  terrible  meaning  inside  the  walls. 

When  the  screw  ("correctional  officer",  who  is  supposed  to  be  referred  to  as 
"captain",  "Boss",  "Mister",  or  some  other  respectful  term),  tells  you  to:  "get 
a  kid  and  settle  down",  he's  telling  you  to  find  one  of  the  younger  men  in  prison, 
one  too  physically  or  mentally  weak  to  resist,  and  establish  a  homosexunl  rela- 
tionship by  whatever  means  necessary.  This  relationship  is  rarely  based  on  con- 
sent, but  the  administration  is  willing  to  overlook  this  because  of  the  associated 
benefits.  This  may  horrify  you ;  it  may  disgust  you  that  an  administration 
charged  with  the  crucial  responsibility  of  rehabilitating  criminals  is  condon- 
ing— even  promoting — homosexual  rape.  But  prison  administrations  are  pri- 
marily concerned  with  pacification,  not  rehabilitation.  To  understand  why, 
you  have  to  look  at  prison  as  a  society  that  is  completely  isolated  from  the  out- 
side world,  and  therefore  outside  the  world's  standards  of  behavior  and  morality. 

First  of  all,  the  very  structure  of  a  prison  influences  its  functions:  Concord 
was  built  just  after  the  Civil  War !  "Improvements"  since  then  have  consisted 
of  wonderful  innovations  like  a  few  coats  of  paint  or  additional  "security"  blocks. 
It's  a  rotten  pit  and  it  looks  like  the  kind  of  place  where  you'd  keep  what  the 
media  calls  "animals".  There's  a  high  concrete  wall  around  the  place ;  if  you 
get  over  the  wall  you're  in  "No  Man's  Land",  a  tiny  grassy  area  which  is,  in 
turn,  surrounded  by  a  high  metal  fence.  The  fence  is  topped  with  barbed 
wire  and  there  is  an  electric  charge  running  through  it.  And  the  wall  is  dotted 
with  gun  towers  manned  by  guards ;  to  be  a  guard  in  the  State  of  Massachusetts 
you  have  to  meet  height  and  weight  requirements — nothing  else!  The  aver- 
age inmate  is  well  (and  bitterly)  aware  of  these  high  professional  standards  and 
has  no  illusions  about  the  willingness  of  the  guards  to  execute  them  for  an 
attempted  escape.  The  very  fact  the  people  do  attempt  escapes  says  something 
about  the  quality  of  "care  and  custody"  being  exercised  over  their  daily  lives. 

And  it's  not  lost  on  any  inmate  that  most  Parole  Officers  in  the  State  are 
former  prison  guards — or  that  experience  as  a  guard  can  be  directly  sub- 
stituted for  professional  education  or  training  in  this  position  ! 

But  let's  say  you  don't  want  to  escape ;  let's  say  you  partially  acknowledge 
the  justice  of  you  being  in  there  and  you  want  to  help  yourself.  The  first  thing 
might  be  to  learn  a  "marketable  skill".  Unfortunately,  the  state  pri.<5ons  train 
you  to  make  a  number  of  products  which  are  made  no  place  else  in  this  country ! 
There  aren't  too  many  jobs  for  a  qualified  license  plate  maker  on  the  outside — 
not  too  many  broom  factories  or  concrete  pipe  shops  either.  If  you  do  real  good, 
you  can  get  transferred  to  the  Forestry  Camp,  an  outside  part  of  the  institution 
where  they  supposedly  put  the  best-behaved  inmates.  However,  this  camp  is 
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actually  a  haven  for  the  P.C.s  (Protective  Custody,  put  there  because  they  are 
in  danger  from  the  other  inmates :  usually  because  they  are  rats,  tools  of  the 
administration  who  spy  on  their  fellow  cons — or  because  they  have  such  a 
reputation  undeservingly)  and  the  "gorillas"— vicious,  degenerate  thugs 
who  prey  on  weaker  inmates  and  are  put  in  the  Camp  as  a  reward  for  staying 
out  of  inmate-administration  conflicts.  These  are  the  men  who  "settle  down"  with 
a  kid.  So  the  Forestry  Camp  is  out. 

Then  they  have  the  Counselors :  quasi-Freudians  who  seem  more  interested  in 
our  sexual  fantasies  (and  what  else  is  there  at  Concord)  than  our  hopes  and 
dreams  for  the  future.  The  counselor's  job  is  to  "adjust"  you  to  the  joint.  I  believe 
that  "institutional  adjustment"  is  the  worst  kind  of  vicious  trick  they  play  on 
us !  When  you  see  the  Parole  Board  you  are  confronted  with  your  behavior :  if 
you  have  acted  out,  usually  in  total  frustration,  they  tell  you  your  adjustment 
is  poor.  But  if  you  (somehow)  manage  to  stay  out  of  trouble,  then  the  Board 
tells  von  you're  •'jail-wise"  and  you  haven't  learned  your  lesson!  The  man  that 
"adjusts" "to  prison  is  either  a  loan  shark  (3  packs  of  cigarettes  paid  back  for 
every  2  you  borrow  with  the  penalty  of  non-payment  ranging  all  the  way  up  to 
death),  wealthy  (you  can  buy  anijthing  in  prison:  from  a  deck  of  heroin  to 
homemade  li(iuor  to  a  bed-partner— to  excellent  treatment),  or  socially  mal- 
adjusted to  the  point  where  prison,  with  its  horrible  predictability,  becomes  a 
kind  of  comforting  environment. 

The  day  I  adjust  to  prison  is  the  day  I  should  be  left  there  1 

The  Parole  Board  is  recognized  as  an  arbitrary,  capricious  body  of  disinter- 
ested political  appointees.  "Qualifications''  for  such  positions  are  never  discussed, 
much  less  utilized.  :\ly  first  year  in  prison  I  was  a  model  inmate,  without  so 
much  as  a  single  charge  on  my  record.  I  obtained  my  high  school  diploma,  I 
attended  several  self-help  groups  regxilarly,  and  generally  acted  in  the  most 
constructive  way  possible.  I  was  denied  parole.  The  next  18  months  I  was  in- 
volved in  numerous  difiieulties,  including  a  charge  of  incitement  to  riot  during 
a  demonstration — and  the  next  time  I  saw  the  Board,  I  got  a  parole. 

You  figure  it  out.  no  con  can.  There  seems  to  be  no  correlation  between  a  man's 
belmvior  and  the  reward  (parolp).  After  a  while,  it  doesn't  seem  to  matter  a  hell 
of  a  lot. 

Even  the  terminology  gets  confused  in  prison:  paranoia,  far  from  being  dys- 
functional, is  the  only  healthy  state  of  mind  in  a  state  prison.  If  you  are  not 
constantly  ready  to  defend  yourself,  constantly  suspicious,  constantly  wary  of 
any  overtures — you  go  down.  And,  when  the  inevitable  fight  comes,  you 
face  the  convict's  dilemma :  the  loser  of  the  fight  goes  to  the  hospital  or  dies — 
and  the  winner  goes  to  the  "hole"  (solitary  confinement).  I've  been  in  both 
places  in  prison  (I  was  taken  to  the  "hospital"  in  Norfolk  Prison  Colony  when 
I  had  T.B.  from  infected  milk  served  to  us)  and  neither  is  desirable — and, 
if  you  refuse  to  fight,  you  just  can't  live  there. 

There  isn't  that  nmch  to  do,  but  they  do  provide  you  with  a  complete  set  of 
weights  and  punching  bags — and  the  state  prisons  are  full  of  young  men 
like  me  who  are  thinking  about  citizens  like  you  every  time  they  increase  their 
physical  strength.  Because  it's  their  physical  strength  that  will  have  to  serve 
them  in  the  future;  they  Jcnoio  they'll  be  coming  back  someday — most  of 
us  do. 

The  food  is  lousy  and  the  library  is  barren;  but  a  smart  con  can  find  ways 
to  supplement  his  diet  and  his  mind — anything  is  available  for  a  price 
and  there  are  a  variety  of  ways  to  raise  the  funds — all  negative,  all  guar- 
anteed to  get  you  into  big  trouble  on  the  street,  and  all  overlooked  by  the 
administration. 

Frustration  is  such  a  daily  thing  that  you  learn  ways  to  sublimate  or  you  go 
crazy — and  that  means  Bridgewater,  one  of  the  few  places  on  earth  worse 
than  a  state  prison.  I  was  there,  too  (for  "observation")  and  attempted  an 
escape  (I  wasn't  crazy  when  I  was  sent  there  since  most  men  are  sent  there 
for  punishment  anyway,  but  I  knew  I  would  be  if  I  stayed). 

Everybody  has  a  shank  (home-made  knife)  in  Concord  and  there's  a  good 
reas  'u  for  it :  the  guards  are  totally  uninterested  in  protecting  inmates  from 
other  inmates  and  few  inmates  will  attack  a  guard — it's  hard  to  do  and 
you  really  pay  if  it  happens.  It's  so  much  easier  to  take  your  frustrations  and 
anger  out  on  another  man  as  unfortunate  as  yourself. 

Another  way  of  doing  the  time  is  to  assign  status  to  various  kinds  of  criminal 
behavior :  forget  the  myths  you've  heard  about  "convict  unity"  and  understand 
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that  child  molesters  ("baby-rapers")  are  held  in  worst  contempt  than  on  the 
outside — -that  killers  have  real  status  and  professional  mobsters  even  more 
so.  A  kid  that  has  been  raped  is  a  "punk"  and  the  only  way  he  can  "get  it  back" 
is  to  kill  the  man  who  brutalized  him.  Racism  is  rampant  in  prison ;  the  racial 
tensions  of  the  outside  world  are  heightened,  not  decreased,  by  a  common  oppres- 
sion— because  racism,  like  dope,  is  encouraged  by  the  administration  as  a 
means  of  social  control. 

Why  social  control  in  the  first  place?  Why  not  rehabilitation  instead?  The 
answer  is  simple:  a  small  group  (the  administration)  cannot  hope  to  control 
a  large  group  (the  cons)  with  specialized  methods.  Continual  punishment  and 
intimidation  lose  their  effect  when  they  are  too-often  repeated — can  you 
expect  a  man  serving  a  life  sentence  without  the  possibility  of  parole  to  be  in- 
timidated by  the  threat  of  20  days  in  solitary?  Can  you  expect  a  man  with  no 
family  or  friends  to  be  intimidated  by  the  loss  of  his  visiting  privileges?  Of  course 
not,  and  the  administration  realizes  that  disunity  is  their  strongest  tactic  :  inmate 
against  inmate  is  the  name  of  the  game,  and  the  administration  is  the  acknowl- 
edged master  at  it.  Narcotics,  liquor,  and  homosexuality  do  their  job,  and  sports 
and  a  variety  of  pornographic  literature  help  too — but  it  is  the  constant 
battles  for  useless  things  that  keep  inmates  turned  against  one  another.  Things 
that  mean  nothing  on  the  outside  are  life-and-death  issues  in  the  joint :  a  tiny 
plot  of  ground  in  the  Yard,  a  two-year  old  magazine,  a  battered  coffeepot,  the 
best  seat  in  front  of  the  TV  set — and  the.se  have  caused  death  in  prison. 
And  the  "code"  demands  that  you  defend  such  trivia  with  your  life  or  be  labeled 
a  punk  and  a  weakling. 

Do  you  really  believe  that  men  would  kill  each  other  for  such  nonsense  if 
"parole"  were  a  real  possibility,  instead  of  just  a  word? 

Part  of  prison  is  the  criminal  justice  system  that  keeps  us  there ;  we  are  only 
too  well  aware  that  money,  friends,  and  influence  have  more  of  an  effect  on  our 
sentences  than  the  actual  crime.  I  was  sent  to  prison  for  seven  years  for  a  "crime" 
that  would  have  merited  a  suspended  sentence  at  the  worst  for  a  youth  from  a 
wealthier  environment — this  didn't  make  the  time  any  easier  to  do  and 
reinforced  the  "us  against  them"  mentality  that  the  administration  tries  an  hard 
to  teach  us. 

Even  the  most  concerned  citizens  are  not  entirely  free  from  the  rampant  nega- 
tivity inherent  in  such  concepts.  Let's  look  at  the  bill  before  you  gentlemen 
today :  H.R.  13118.  If  we  look  at  §  4206,  "Factors  taken  into  account  in  parole 
determination,"  we  see  that  points  (2),  (3),  (4),  and  (5)  are  all  clearly  indica- 
tive of  a  process  that  excludes  those  of  us  from  poorer  backgrounds.  Why  should 
I  be  held  one  day  longer  in  prison  than  another  man  because  my  father  doesn't 
care  if  I  live  or  die?  Haven't  I  already  been  penalized  for  this  lack  in  my  life? 
Don't  you  realize  that  my  "employment  history"  and  my  educational  training 
(or  lack  of  it)  helped  put  me  here  in  the  first  place?  Its  bad  enough  that  the 
crime,  not  the  man,  is  sentenced  to  prison  and  the  law  fixes  the  punishment  in  a 
rigid  fashion — must  my  parole  also  be  so  brutally  denied  because  my  family 
background,  my  income,  my  neighborhood,  isn't  up  to  your  own  standards 
Shouldn't  we  work  on  cleaning  up  these  ugly  flaws  in  our  country  instead  of 
continuing  to  punish  people  for  their  "background"? 

As  we  kill  each  other  on  the  Yard  and  in  the  cellblocks,  the  administration 
smiles,  because  we  are  making  their  jobs  more  secure  with  each  negative  act. 
And  even  this  knowledge  doesn't  stop  us  because  we  have  to  do  the  time  and  we 
have  to  be  in  prison  and  we  have  to  be  men — in  whatever  way  we  can.  Being 
a  man  means  one  thing  on  the  streets,  there  are  socially  acceptable  ways  to  be 
a  man  there.  Not  in  prison,  where  physical  strength  or  manipulative  ability  is 
prized  to  the  exclusion  of  all  else — when  you  say  a  man  is  a  nice  guy  in 
prison,  vou  sav  it  with  a  sneer. 

My  arms  are  covered  with  tatoos ;  you  can't  repossess  a  tatoo  and  you'll  see 
them  on  virtually  every  con  in  the  country. 

Prison  is  an  environment  of  total  control ;  we  are  told  what  time  to  eat  and 
what  time  to  go  to  bed ;  we  are  told  how  to  behave  and  even  how  to  misbehave  if 
we  want  to.  We  are  forced  to  live  with  perversion  and  filth,  we  are  denied 
even  the  most  fundamental  opportunities  to  improve  ourselves:  we  are  kept 
from  our  women  and  our  children;  we  are  buried  like  garbage — and  then 
we  are  told  to  go  out  the  gate  and  live  like  good  citizens  or  we'll  be  back. 
So  we  come  back. 

I'm  finished  with  crime ;  but  not  because  the  prison  broke  me  or  because  I  m 
afraid  of  going  back  there.  Nobody  is  really  afraid  to  go  back— at  least  not 
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sufficiently  afraid  to  keep  up  from  committing  more  crimes.  I'm  staying  out 
because  I  found  a  way  to  fight  the  system  without  fighting  myself ;  I  found  a  way 
to  change  this  mess  without  giving  away  the  best  years  of  my  life  to  a  closed 
society  that  had  no  use  for  me  as  a  man. 

One  day  I'm  going  back  to  Concord,  but  not  as  a  prisoner.  I'm  going  back  to 
change  that  zoo,  to  rehabilitate  the  prison  like  the  citizens  should  have  done  years 
ago.  And  then  maybe  prisons  will  stop  producing  criminals  and  start  producing 
rehabilitated  and  resocialized  human  beings. 

This  portion  of  my  statement  will  deal  specifically  with  those  provisions  of 
H.R.  13118  about  which  I  have  personal  knowledge  and/or  experience. 

§  4204 — Time  of  eligibility  for  release  on  parole. 

It  goes  without  saying  that  parole  cannot  function  as  part  of  a  rehabilitative 
process  unless  it  is  seen  as  a  tangible  reward  based  on  measurable  criteria.  Only 
the  indeterminate  sentence  with  a  top  on  it  (unlike  California's  infamous  "one 
year  to  life"  nonsense)  can  truly  provide  the  Parole  Board  with  a  rehabilitative 
tool. 

§  4^07 — Information  considered  by  Board. 

Parole  must  be  restrained  from  utilizing  any  factor  other  than  the  man's  be- 
havior in  prison  to  make  a  decision.  Past  behavior  has  no  relevance  to  future 
behavior,  if  the  prisons  are  doing  their  job  ! 

§  4^10— Procedure  of  parole  determination  hearing. 

All  uses  of  institutional  "rat  sheets"  must  be  avoided ;  this  talks  directly 
to  two  points  I  made  earlier :  first  is  the  negative  mentality  of  the  prison  as  an 
institution  and  the  second  is  the  total  lack  of  sympathy  and  rapport  that  exists 
among  the  guard  population. 

§  ^2i3 — Parole  good  time. 

Good  time  is  earned  in  the  prison  by  virtue  of  a  man's  behavior :  the  amount  of 
good  ti;ne  is  generally  correlated  with  the  type  of  incarceration — the  more 
minimum  the  status,  the  more  good  time  is  earned.  In  Massachusetts,  you  earn 
more  good  time  in  the  Forestry  Camp  than  in  maximum  security — but  you 
earn  no  good  time  whatever  on  parole.  Yet  where  can  you  find  a  more  minimum 
security  situation  than  on  parole?  I  believe  that  a  man  on  parole,  doing  well  and 
functioning  in  the  community,  should  earn  a  day  for  a  day  :  that  is  ;  30  days,  good 
time  for  every  month  successfully  on  the  street.  This  would  also  act  as  a  restraint 
against  arbitrary  revocation  as  a  man  could  easily  return  to  prison  arid  "wrap 
up"  (max  out)  his  sentence  and  not  be  faced  with  additional  parole  supervision 
upon  his  eventual  release. 

(The  statement  referred  to  at  p.  191  follows :) 
Statement  of  Robert  O.  Dawson,  Professor  of  Law,  University  of  Texa& 
i.  changing  our  concept  of  parole  decisionmaking 

Changes  must  be  made  in  our  criminal  justice  system ;  changes  must  be  made 
in  our  correctional  system  ;  and,  most  particularly,  changes  must  be  made  in 
our  parole  system.  Many  of  the  specific  proposals  contained  in  H.R.  13118  are 
needed  and  long  overdue.  Later,  I  shall  make  some  specific  recommendations 
about  the  bill,  but  first  I  would  like  to  discuss  what  I  think  is  the  most  basic 
change  that  must  be  made  in  the  parole  system,  and  that  is  a  change  in  our 
conception  of  parole  decisionmaking.  I  am  speaking  about  basic  changes  in  our 
attitudes  toward  parole  and,  in  particular,  the  models  we  use  to  understand 
parole. 

First,  I  will  discuss  the  traditional  conceptions  of  parole  and,  then,  I  will 
propose  a  different  conception,  one  that  I  believe  comports  more  closely  to  real- 
ity and  to  the  values  that  we  hold  today. 

A.  The  traditional  conceptions. — Anyone  familiar  with  the  history  of  parole 
and  particularly  with  the  history  of  legal  attitudes  toward  parole  understands 
that  there  have  been  three  major  conceptions  of  parole. 

Parole  has  been  lejiar-Jed  as  an  act  of  grace  toward  the  convicted  offender 
from  a  benevolent  sovereign.  A  prisoner  has  no  right  to  parole:  paroit>  is  a 
privilege  rather  than  a  right.  A  prisoner  has  no  legally  enforceable  expectation 
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that  his  application  for  parole  will  receive  careful,  impartial  consideration.  He 
should  be  grateful  if  he  is  released  on  parole  and  accept  his  fate  quietly  if  he  is 
not.  Parole,  then,  is  a  pardon,  a  conditional  pardon,  merely  another  form  of 
executive  clemency.  This  conception  of  parole  has  been  rejected  by  all  thought- 
ful commentators,  mainly  on  the  ground  that  parole  is  an  integral  part  of  the 
correctional  process  and  not  an  occasional  exercise  of  the  sovereign's  power  to 
forgive.  Vestiges  of  this  concept  remain  in  those  jurisdictions  in  which  release 
on  parole  must  be  approved  by  the  governor. 

A  second  concept  of  parole  is  that  it  is  a  contract  between  the  inmate-parolee 
and  the  state.  This  concept  has  been  used  to  justify  unusually  harsh  parole 
conditions  and  summary  revocation  procedures.  How  can  the  parolee  complain 
since  he  signed  a  form  agreeing  to  those  conditions  and  procedures?  This  con- 
cept, too,  has  been  rejected  by  thoughtful  commentators.  If  there  ever  was  a 
one-sided  "contract"  entered  into  by  parties  with  unequal  bargaining  power  in 
which  one  side  is  coerced  into  agreement  it  is  the  parole  "contract."  Vestiges  of 
this  concept  remain  also.  Parole  conditions  are  usually  contained  in  a  "parole 
agreement"  which  the  inmate  must  sign  to  gain  his  release.  The  "agreement" 
contains  numerous  promises  by  the  inmate-parolee  but  is  notably  lacking  in 
promises  by  the  state.  It  will  not,  for  example,  contain  promises  of  assistance  by 
a  skilled,  sensitive  parole  officer  with  a  realistic  caseload,  nor  promises  of  fair 
and  careful  treatment  should  the  question  of  parole  revocation  arise. 

The  third  conception  of  parole  is  that  parole  is  merely  another  form  of  correc- 
tional treatment,  one  in  a  continuum  of  treatment  modalities  that  in  total  permit 
society  to  intervene  in  the  personality  and  environment  of  the  offender  in  order 
to  rehabilitate  him.  The  model  for  this  concept  of  parole  is  the  medical  model  of 
treatment  and,  more  particularly,  the  psychiatric  model.  The  members  of  the 
parole  board  and  the  parole  field  staff  are  regarded  primarily  as  treaters,  as  per- 
sons making  quasi-medical  judgments  about  what  should  be  done  to  eliminate 
those  facets  of  the  offender's  personality  that  caused  him  to  commit  crime.  The 
parole  determination  hearing  becomes  an  interview,  much  like  that  a  doctor  would 
have  in  his  office  with  a  patient.  Whether  to  release  or  not  becomes  a  treatment 
decision,  like  whether  to  prescribe  a  particular  drug.  The  treatment  decision  is  a 
clinical  judgment,  which  means,  I  gather,  that  it  is  somehow  unfair  to  expect  the 
treater  to  articulate  the  reasons  for  his  decision  with  any  kind  of  precision.  Parole 
revocation  is  simply  changing  the  course  of  treatment  when  that  originally 
chosen  has  proven  less  than  totally  efficacious. 

Unfortunately,  this  conception  of  parole  has  not  been  rejected.  I  would  guess 
it  is  the  dominant  concept,  particularly  among  those  who  work  in  the  field.  When 
a  person  says  that  the  function  of  the  parole  board  is  to  predict  recidivism  and 
make  its  decisions  accordingly,  he  is  affirming  the  medical  model.  When  he  says 
that  virtually  unlimited  discretion  is  necessary  for  proper  parole  decisionmaking, 
I  also  suspect  he  is  consciously  or  unconsciously  accepting  the  medical  model  of 
parole. 

B.  Inadequacies  in  the  medical  model. — What  is  wrong  with  the  medical  model 
of  parole?  First,  it  has  been  used  to  justify  almost  unlimited  discretion  in  parole 
decisionmaking  and  we  should  always  be  reluctant  to  give  such  power  to  any 
individual  or  group  of  individuals,  no  matter  what  their  claim  to  expertise.  But, 
more  importantly,  the  medical  model  simply  does  not  comport  with  reality.  It  is 
true  that  the  parole  board  is  concerned  with  predicting  recidivism  in  making  the 
parole  release  decision.  But  many,  many  other  considerations  are  taken  into 
account  that  have  nothing  to  do  with  whether  the  inmate  will  commit  crime  if 
released. 

Parole  is  frequently  granted  despite  the  board's  judgment  that  the  inmate  is 
likely  to  commit  crime  after  release.  When  the  board  paroles  an  alcoholic  check 
forger,  it  surely  must  know  that  the  chances  of  recidivism  are  quite  high,  yet 
he  is  released  because  his  offense  is  a  relatively  harmless  one.  When  an  inmate 
is  approaching  the  date  when  he  must  be  released  from  prison,  he  may  be  paroled 
simply  to  provide  a  longer  period  of  supervision  than  that  provided  under  man- 
datory conditional  release  laws,  yet  in  many  of  these  cases  the  board  strongly 
believes  the  inmate  will  recidivate.  When  an  inmate  has  served  an  extremely 
long  term,  he  may  be  paroled  simply  because  in  the  judgment  of  the  board  he 
has  suffered  enough  for  his  offense  despite  the  complete  absence  of  evidence  of 
rehabilitation.  Also,  it  is  not  unknown  for  parole  to  be  granted  to  an  inmate 
because  he  performed  some  particularly  important  service  for  the  prison,  such 
as  giving  information  that  foiled  an  escape  plan  or  prevented  a  riot. 
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Parole  is  also  frequently  denied  despite  the  judgment  of  the  board  that  the 
inmate  is  unlikely  to  recidivate  if  released.  If  the  inmate  committed  a  particularly 
serious  offense  he  is  likely  to  be  kept  in  prison  for  a  long  time  no  matter  how 
bright  his  prospects  are  for  going  straight  if  released.  Parole  is  also  deferred  to 
support  the  prison  disciplinary  regime — to  punish  an  inmate  for  breach  of  the 
prison  conduct  rules.  Some  boards  refuse  to  parole  short  term  inmates  until  they 
have  served  an  ill-defined  minimum  period  of  time — service  of  such  a  period  is 
thought  necessary  to  justify  the  risks  to  the  board's  public  image  that  any  decision 
to  parole  entails.  Finally,  parole  to  an  excellent  prospect  is  sometimes  denied 
when  to  release  would  subject  the  parole  board  to  extensive  public  criticism 
because  of  great  public  interest  in  the  case  or  because  release  would  inevitably 
lead  to  suspicions  of  favoritism  or  worse. 

My  point  is  not  to  justify  or  condemn  these  considerations  that  in  fact  influence 
the  parole  decision.  My  point  simply  is  that  they  do  influence  that  decision,  that 
there  is  probably  no  way  of  eliminating  them  even  if  we  wanted  to,  and,  most 
importantly,  that  they  have  nothing  to  do  with  the  quasi-psychiatric  judgments 
upon  which,  according  to  the  medical  model,  the  parole  decision  is  supposed  to 
rest.  To  the  extent  that  such  considerations  as  those  I  have  mentioned  enter  into 
parole  release  decisionmaking,  and  I  believe  the  extent  is  great,  there  can  be  no 
claim  of  expertise  on  the  part  of  the  decisionmaker. 

C.  The  sentencing  model. — If  the  medical  conception  of  parole  is  inadequate, 
as  I  believe  it  is,  with  what  should  it  be  replaced?  How  should  we  view  parole? 
Where  should  we  look  for  ideas  with  which  to  understand  this  strange  being?  If 
parole  is  not  an  act  of  sovereign  grace,  not  a  contract  between  an  individual  and 
the  state,  and  not  a  medical  treatment  decision,  then  what  is  it? 

My  answer  to  this  is  very  simple :  parole  is  merely  deferred  sentencing.  In- 
stead of  determining  how  long  an  offender  will  remain  in  prison  at  the  time  he  is 
sentenced,  we  make  part  of  that  determination  in  the  form  of  a  judicially  selected 
sentence  and  we  postpone  the  decision  on  the  actual  release  date  until  later.  When 
the  parole  board  decides  to  release  an  inmate  it  is  making  exactly  the  same  kind 
of  decision  the  trial  judge  made  when  he  sentenced  the  same  person.  It  takes 
into  account  the  same  broad  range  of  considerations  that  influenced  the  trial 
judge  in  his  sentencing  decision.  The  only  difference  is  that  we  obscure  this  truth 
by  clothing  the  parole  decision  in  language  of  treatment  and  administrative  de- 
terminations when  what  the  board  is  really  doing  is  sentencing  the  inmate.  The 
parole  decision,  like  the  judicial  sentencing  decision,  depends  more  upon  questions 
of  basic  human  values,  for  example,  how  serious  forgery  of  a  check  is,  toward 
which  no  person  can  claim  real  expertise,  than  upon  clinical  judgments  and 
treatment  considerations. 

II.  The  Implications  of  the  Deferred  Sentencing  Model 

What  happens  to  our  view  of  parole  when  we  discard  notions  of  quasi-medical 
decisionmaking  and  frankly  acknowledge  that  parole  board  members  are  judges 
who  sit  in  a  specialized  administrative  tribunal  rather  than  in  a  court  of  general 
trial  jurisdiction?  It  seems  to  me  there  are  at  least  four  major  consequences  of 
substituting  the  judicial  for  the  medical  model  of  parole  release  decisionmaking. 

First,  there  should  be  greater  concern  over  the  accuracy  of  factual  determina- 
tions that  enter  into  the  parole  decision.  Under  the  medical  model,  we  obscure 
the  fact  that  factual  determinations  are  really  being  made  because  the  decision 
is  supposed  to  be  a  clinical  judgment  based  upon  an  interview  with  the  patient 
and  ought  not  to  depend  upon  mundane  historical  facts,  such  as  whether  a 
weapon  was  used  in  a  grocery  store  robbery  when  the  inmate  was  permitted  to 
plead  guilty  to  unarmed  robbery.  In  reality,  of  course,  parole  decisions  have 
always  depended  upon  the  board's  view  of  a  whole  range  of  historical  facts. 
Under  the  judicial  model,  we  recognize  that  certain  procedural  protections,  such 
as  notice,  hearing  and  counsel  are  needed  to  assure  accuracy  of  factual  deter- 
minations. Accepting  the  deferred  sentencing  model  for  parole  should  lead  to 
similar  conclusions. 

Second,  there  should  be  greater  concern  with  eliminating  unnecessary  discre- 
tion in  parole  decision  making.  We  are  used  to  imposing  restrictions  upon  the  dis- 
cretion of  trial  judges,  but  less  accustomed  to  doing  so  upon  the  supposed  clinical 
judgments  of  parole  board  members.  Perhaps  we  should  consider  eliminating  dis- 
cretion to  deny  parole  in  certain  categories  of  cases.  We  might,  for  example, 
mandate  release  upon  eligibility  of  the  nonsupport  offender,  the  bad  check  passer 
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and  similar  comparatively  minor  offenders.  The  point  is  that  accepting  the  fact 
that  parole  is  sentencing  opens  up  the  possibilities  of  requiring  release  in  certain  " 
situations,  possibilities  that  are  obscured  under  the  medical  model. 

Third,  there  should  be  greater  concern  with  legal  standards  to  guide  that  parole 
discretion  which  is  necessary.  When  trial  judges  are  given  discretion  there  are 
sometimes  guidelines  to  assist  them  in  exercising  that  discretion  in  the  form  of 
statements  in  appellate  opinions  about  the  preferred  method  of  proceeding  or  the 
better  practice.  This  is  certainly  possible  in  guiding  discretion  in  parole  decision- 
making. More  adequate  statutory  standards  are  also  possible. 

Fourth,  there  should  be  greater  concern  with  review  of  parole  decisions.  Most 
judicial  decisions,  even  those  based  on  the  trial  judge's  discretion,  are  open  to 
review  in  the  courts  through  appeal  and  various  extraordinary  writs.  There  is  no 
reason  why  the  judgments  that  underly  the  parole  decision  should  not  similarly 
be  subject  to  such  review.  Accepting  the  sentencing  model  opens  up  that  possi- 
bility as  witnessed  by  the  increasing  number  of  states  now  providing  for  appellate 
court  review  of  trial  court  sentencing  decisions. 

III.  Specific  Comments  on  H.R.  13118 

I  have  some  recommendations  to  make  about  H.R.  13118  that  I  believe  would 
improve  what  is  already  an  excellent  bill. 

A.  Sentence  explanation  hy  trial  judge. — There  is  no  doubt  that  parole  boards 
are  influenced  in  their  release  decisionmaking  by  the  length  of  the  prison  sen- 
tence. This  is  especially  true  when,  as  in  the  federal  system,  the  trial  judge 
exercises  great  discretion  in  selecting  the  length  of  the  prison  sentence.  Since 
parole  is  nothing  but  deferred  sentencing,  it  is  understandable  why  the  parole 
board  is  vitally  interested  in  the  reasons  behind  selection  of  the  initial  or  tenta- 
tive sentence  by  the  trial  judge.  Ideally,  the  trial  judge  in  selecting  the  length 
of  the  prison  sentence  and  the  parole  board  in  releasing  an  inmate  sentenced 
should  function  as  a  system  of  checks  and  balances  through  a  sharing  of  power 
between  two  independent  agencies,  each  agency  limiting  the  power  and  discretion 
of  the  other.  For  such  a  system  to  work  properly,  however,  communication  is 
essential.  In  current  practice,  there  is  little,  if  any,  communication  between  the 
sentencing  court  and  parole  board.  Several  methods  have  been  devised  to  remedy 
this  serious  defect :  trial  judges  are  frequently  asked  for  their  recommendations 
concerning  the  release  of  inmates  sentenced  by  them.  When  the  request  is  made 
by  the  parole  board  shortly  before  the  release  decision  is  made,  as  is  commonly 
the  case,  the  most  usual  response  by  the  trial  judiciary  is  to  ignore  the  request, 
and  for  some  very  good  reasons.  At  least  a  year  has  passed  since  the  trial  judge 
selected  the  sentence.  To  respond  to  the  parole  board's  request  for  a  release 
recommendation,  he  must  refresh  his  recollection  about  the  case.  Chances  are 
he  has  dealt  with  many,  many  cases  since  sentencing  the  inmate.  He  must  search 
through  his  file  and  try  to  reconstruct  his  feelings  about  the  case,  a  very  diffi- 
cult task  even  under  the  best  of  circumstances.  It  is,  therefore,  understandable 
why  he  usually  ignores  the  request.  In  some  jurisdictions,  the  trial  judge  is  asked 
to  make  a  parole  recommendation  at  the  time  of  sentencing.  This  request  is 
easier  to  comply  with  than  one  made  at  the  time  of  the  parole  release  decision, 
but  the  value  of  the  recommendation  is  limited.  The  reason  for  that  is  that  the 
parole  board  is  not  so  much  interested  in  the  judge's  feelings  about  when  the 
inmate  should  be  paroled,  after  all  that  is  the  board's  job,  but  is  vitally  inter- 
ested in  why  the  trial  judge  selected  the  sentence  he  did :  why  did  he  impose 
what  seems  an  unduly  long  sentence?  Is  it  because  something  about  the  case 
persuaded  the  judge  that  the  defendant  should  be  kept  in  prison  for  a  long  time? 
Or  was  the  judge  simply  trying  to  give  the  parole  board  leeway  in  releasing  the 
inmate?  Perhaps  it  was  because  the  trial  judge  thought  the  defendant  could 
benefit  from  an  extensive  parole  supervision  period  and  selected  a  high  maxi- 
mum sentence  to  achieve  that  objective.  The  point  is  that  the  parole  board  is 
vitally  interested  in  this  matter,  but  is  left  in  the  dark  regarding  it. 

I  propose  the  following  system:  at  the  time  of  sentencing  the  trial  judge 
should  be  required  to  state  on  the  record  the  reasons  for  selecting  the  sentence 
imposed.  The  trial  judge  should  keep  in  mind  that  he  is  talking  to  the  parole 
board  as  well  as  to  the  persons  in  court  before  him.  The  law  should  then  require 
that  the  portion  of  the  record  containing  the  trial  judge's  sentence  explanation 
immediately  be  transcribed  and  a  copy  sent  to  the  Bureau  of  Prisons,  for  its  use 
in  classification  and  treatment  programing,  and  a  copy  sent  to  the  Board  of 
Parole  for  its  use  in  making  the  parole  release  decision.  Shortly  before  the  inmate 
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receives  his  parole  release  hearing,  the  trial  court's  sentence  explanation  should 
be  returned  to  him  and  he  should  be  requested  to  inform  the  Board  whether 
he  has  since  changed  his  mind  about  the  case.  If  he  does  not  respond  to  that 
request,  the  Board  should  assume  that  the  sentence  explanation  made  at  the- 
time  the  sentence  was  imposed  still  reflects  the  judge's  feelings.  This  system 
should  remove  the  guesswork  from  interpreting  the  trial  court's  sentence  and 
make  this  important  system  of  checks  and  balances  a  truly  effective  one. 

B.  Authorize  short  release  deferral  for  disciplinary  breach. — Section  4205  of 
the  bill  requires  the  release  of  an  inmate  on  parole  unless  there  is  reason  to 
believe  that  he  will  commit  a  criminal  offense  or  violate  the  conditions  of" 
parole  if  released.  I  think  this  is  a  very  good  approach  to  parole  decisionmaking. 
There  should  be  a  presumption  of  release  on  parole  of  eligible  inmates  and  the 
Board  should  be  required  to  justify  deferring  release.  One  troublesome  feature 
of  the  section,  however,  is  the  failure  to  recognize  the  important  role  of  parole 
in  the  process  of  keeping  good  order  in  the  correctional  institution.  Prisons  all 
have  disciplinary  regulations  and  sanctions  that  are  imposed  for  breach  of  those 
regulations.  Privileges  can  be  suspended,  changes  can  be  made  in  work  or  living 
assignments,  solitary  confinement  can  be  imposed,  good  time  can  be  withheld  or 
forfeited  and  the  inmate  can  be  transferred  to  a  less  desirable  institution.  I  am 
not  persuaded,  however,  that  these  measures  are  suflScient  to  insure  control  in 
an  unstable  inmate  population.  In  particular,  the  time  when  an  inmate  is  being 
considered  for  parole  is  a  stressful  one  for  him  and  perhaps  more  controls  than, 
usual  are  needed  over  him.  In  short,  I  believe  there  are  situations  in  which  the 
parole  decision  must  be  used  to  reinforce  prison  discipline  regulations.  What 
good  does  it  do  to  suspend  privileges  or  impose  a  term  in  solitary  confinement 
if  the  inmate  knows  he  will  be  released  on  parole  in  a  short  time?  There  is  very 
little  the  institution  can  do  to  exercise  effective  control  over  him.  On  the  other 
hand.  I  am  not  advocating  that  the  parole  board  be  permitted  to  deny  parole  al- 
together or  postpone  it  for  several  months  or  a  year  in  response  to  a  serious 
breach  of  discipline  by  a  parole  applicant.  I  do  believe  however  that  it  is  worth 
while  to  consider  authorizing  the  parole  board  to  defer  release  on  parole  for  a 
short  period  of  time,  not  in  excess  of  30  days  for  example,  in  response  to  a  re- 
cent, serious  breach  of  prison  discipline.  It  can  be  argued,  I  suppose,  that  such 
a  breach  is  evidence  that  the  inmate  lacks  the  necessary  self-control  to  avoid 
violation  of  the  law  and  of  parole  conditions  if  released  on  parole.  But  I  would 
prefer  to  approach  this  problem  directly,  rather  than  by  a  doubtful  inference, 
and  simply  recognize  that  a  short  release  deferral  is  needed  in  some  cases  to- 
maintain  order  in  the  prison.  This  approach  at  least  has  the  advantage  of  limit- 
ing the  sanction  of  parole  deferral  as  a  response  to  breach  of  prison  discipline ; 
not  to  recognize  the  problem  is  to  impose  no  limits. 

C.  Require  counselling  upon,  parole  denial. — As  I  read  the  bill,  if  the  parole 
board  authorizes  it,  the  board  member  or  hearing  examiner  who  conducts  the 
parole  determination  hearing  could  make  the  decision  to  grant  or  deny  parole, 
subject  to  review  by  the  board  and  the  judiciary.  I  would  go  one  step  further 
and  require  the  person  who  conducted  the  hearing  to  make  the  decision,  except 
perhaps  in  extremely  serious  cases  in  which  full  board  review  might  be  per- 
mitted. Furthermore,  I  would  require  that  person  to  make  the  decision  at  the 
conclusion  of  the  hearing  if  at  all  possible.  Finally,  at  the  very  least  I  would 
require  that  a  board  member  or  hearing  examiner  personally  inform  the  inmate 
of  a  denial  or  deferral  of  parole.  There  is  a  very  good  reason  for  this.  Prisons 
have  a  variety  of  programs  to  assist  the  inmate  in  his  process  of  rehabilitation. 
It  is  one  thing  for  a  caseworker  to  tell  an  inmate  with  an  alcohol  problem  that 
he  should  join  Alcoholics  Anonymous.  The  inmate  might  or  might  not  do  it.  But 
if  a  member  of  the  parole  board  says  that  one  of  the  reasons  for  a  parole  denial 
is  that  the  inmate  has  not  availed  himself  of  institutional  programs  that  might 
help  him,  the  inmate  is  more  likely  to  listen.  This  method  of  using  the  parole 
decision  as  an  opportunity  for  counselling  inmates  has  worked  effectively  in 
some  states.  I  think  it  would  work  in  the  federal  system.  It  makes  very  little 
sense  not  to  inform  the  inmate  of  the  board's  reasons  for  a  parole  denial  par- 
ticularly when  there  is  something  the  inmate  can  do  while  in  the  institution  to 
improve  his  chances  for  release  on  parole  at  a  later  date.  Therefore  I  would 
require  upon  every  parole  denial  or  deferral  the  board  member  making  the  deci- 
sion personally  to  inform  the  inmate  of  those  prison  programs  if  any  which 
the  board  member  thinks  would  benefit  the  inmate  and  improve  his  chances  for 
release  at  the  next  hearing. 
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D.  Permit  waiver  of  trial  and  election  of  parole  revocation. — Section  4218(f) 
of  the  bill  prohibits  the  revocation  of  parole  on  the  grounds  of  commission  of  a 
new  criminal  offense  until  after  conviction  of  that  ofEense.  I  think  the  purpose  be- 
hind such  a  requirement  is  admirable,  but  I  think  the  requirement  itself  is  too 
rigid.  It  is  usually  to  the  advantage  of  the  inmate  to  request  revocation  of  parole 
in  lieu  of  a  criminal  prosecution  for  an  ofEense  committed  while  on  parole.  He 
avoids  a  record  of  a  new  criminal  conviction  ;  he  avoids  the  possibility  that  either 
a  new  criminal  sentence  or  the  revocation  time  remaining  on  the  old  sentence  will 
be  served  consecutively  to  the  other ;  and  he  avoids  the  "dead  time"  that  he  will 
probably  spend  in  a  local  jail  awaiting  adjudication  for  the  new  offense.  All  of 
this  makes  the  assumption,  of  course,  that  the  parolee  is  guilty  and  convictable 
of  the  offense  charged.  That  may  not  be  the  case,  but  if  it  is,  then  it  is  usually 
to  the  parolee's  advantage  to  seek  revocation  in  lieu  of  criminal  prosecution.  I 
would  permit  a  parolee  to  exercise  that  opinion,  but  I  would  require  safeguards 
to  protect  against  improvident  waiver  of  trial  on  the  new  offense.  If  the  parolee 
has  the  advice  of  legal  counsel  and  if  the  prosecutor  agrees  in  writing  not  to 
prosecute  for  the  new  offense,  then  the  parolee  should  be  permitted  to  waive  his 
right  to  insist  upon  deferral  of  revocation  proceedings  until  after  conviction  of 
the  new  offense.  Under  such  circumstances,  the  parolee's  request  for  revoca- 
tion proceedings  should  constitute  prima  facie  evidence  that  a  violation  of  parole 
has  occurred. 

E.  In  Title  III  require  mandatory  conditional  release. — The  extent  to  which 
parole  is  used  varies  enormously  from  state  to  state.  In  some  states,  virtually 
everybody  released  from  prison  receives  parole  supervision ;  in  other  states,  only 
a  minority  of  those  released  are  conditionally  released  under  supervision — the 
remainder  are  unconditionally  discharged.  It  seems  to  me  highly  desirable  that 
every  inmate  released  from  prison  should  receive  parole  supervision.  I  would 
require  a  system  of  mandatory  conditional  release,  keyed  to  the  good  time  laws 
of  a  state,  as  part  of  the  state  plan  for  receiving  funds  under  Title  III.  This 
will  insure  that  if  a  state  wants  to  receive  federal  funds  for  parole,  it  will  have 
to  provide  parole  services  to  all  of  its  prison  releasees,  not  merely  to  a  fraction 
of  them.  The  result,  I  believe,  would  be  highly  beneficial.  As  it  stands  now,  there 
is  nothing  to  prevent  the  unconditional  dischargee  of  one  prison  system  from 
going  to  another  state  and  committing  crime  there.  He  then  becomes  a  problem 
for  the  other  state,  due  largely  to  the  irresponsibility  of  the  state  that  released 
him  from  prison  without  supervision.  The  problem,  then,  is  of  national  importance 
due  to  the  mobility  of  our  population.  It  is,  therefore,  a  proper  concern  of  the 
Congress. 


(The  statement  referred  to  at  p.  277  follows :) 


Statement  of  Prof.  WrLLXA.M  Cohen,  University  of  Colorado  Law  School 

Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is  William  M. 
Cohen.  I  am  Associate  Professor  of  Law  at  the  University  of  Colorado  School  of 
Law  and  Director  of  the  Law  School's  Legal  Aid  and  Defender  Program.  I  would 
like  to  address  my  remarks  to  the  issues  of  due  process  requirements  and  equal 
protection  of  the  laws  with  respect  to  federal  and  state  parole  revocation  hear- 
ings, the  particular  elements  of  procedural  due  process  which  should  be  afforded 
at  such  hearings,  and  finally  to  comment  on  the  proposals  in  H.R.  13118,  the  pro- 
posed "Parole  Improvement  and  Procedures  Act  of  1972,"  which  pertain  to 
procedural  protections  at  parole  revocation  hearings  in  the  federal  system  and 
the  minimum  procedures  which  would  be  required  of  states  in  their  parole  revo- 
cation schemes  in  order  to  qualify  for  grants  for  correctional  institutions  and 
facilities  under  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968. 

The  Fifth  Amendement  to  the  United  States  Constitution  provides,  in  part, 
that: 

No  person  shall  *  *  *  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law  *  *  *. 

This  prohibition  against  arbitrary  exercise  of  power  by  the  federal  government 
is  similarly  applicable  to  state  governments  under  the  Fourteenth  Amendment 
which  also  provides  that  no  state  "shall  *  *  *  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law." 

In  In  re  Oault,  387  U.S.  1,  18-20  (1967),  the  United  States  Supreme  Court 
summed  up  the  important  role  of  the  concept  of  due  process  in  the  American 
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scheme  of  justice.  Referring  to  the  results  of  the  absence  of  procedural  due  process 
in  the  juvenile  court  system  in  this  country,  the  Court  concluded : 

Juvenile  Court  history  has  again  demonstrated  that  unbridled  discretion, 
however  benevolently  motivated,  is  frequently  a  poor  substitute  for  principle 
and  procedure  *  *  *.  The  absence  of  procedural  rules  based  upon  constitu- 
tional principle  has  not  always  produced  fair,  efficient,  and  effective 
procedures.  Departures  from  established  principles  of  due  process  have  fre- 
quently resulted  not  in  enlightened  procedure,  but  in  arbitrariness. 

Failure  to  observe  the  fundamental  requirements  of  due  process  has  re- 
sulted in  instances,  which  might  have  been  avoided,  or  unfairness  to  indi- 
viduals and  inadequate  *  *  *  prescriptions  of  remedy.  Due  process  of  law 
is  the  primary  and  indispensable  foundation  of  individual  freedom.  It  is  the 
basic  and  essential  term  in  the  social  compact  which  defines  the  rights  of 
the  individual  and  delimits  the  powers  which  the  state  may  exercise. 
The  Supreme  Court  has  also  made  it  clear  that  traditional  safeguards  of  due 
process  are  applicable  to  any  kind  of  proceeding  at  which  an  individual  suffers 
"grievous  loss"  through  the  action  of  federal  or  state  governmental  bodies.  These 
principles  apply  whether  the  proceding  is  judicial  or  administrative,  whether 
labeled  criminal  or  civil  in  nature.  Green  v.  McElroy,  360  U.S.  474,  496-97  (1959). 
The  basic  test  is  whether  the  proceeding  is  either  adjudicatory  in  nature  or  simply 
serves  a  purely  investigative  and  fact-finding  function.  If  the  former,  then  pro- 
cedural protections  must  be  afforded  ;  if  the  latter,  then  these  safeguards  are  not 
constitutionallv  mandated.  See  Hannah  v.  Larche,  363  U.S.  420,  442  (1960)  ;  Jen- 
kins V.  McKcithcn,  39.5  U.S.  411  (1969). 

In  deciding  whether  particular  aspects  of  procedural  due  process  are  required 
under  a  given  set  of  circumstances  it  is  necessary  to  determine  "the  precise 
nature  of  the  government  function  involved  as  well  as  *  *  *  the  private  interest 
that  has  been  affected  by  governmental  action."  Goldberg  v.  Kelly,  397  U.S.  254, 
263  (1970). 

Applying  these  principles  to  parole  revocation  proceedings,  it  seems  clear  that 
such  proceedings,  which  may  produce  the  severe  consequences  of  deprivation  of 
conditional  liberty  and  imprisonment,  are  the  type  of  adjudicatory  administrative 
proceedings  which  require  the  safeguards  of  procedural  due  process. 

It  is  difficult  to  dispute  the  fact  that  parole  revocations  are  adjudicatory  in 
nature.  Every  revocation  proceeding  contains  the  basic  elements  of  a  trial.  First, 
the  tribunal  invested  with  authority  to  revoke  parole  must  determine  from  the 
facts  available  whether  the  parolee  violated  a  certain  standard  of  conduct,  that 
is,  whether  he  broke  a  condition  of  his  release,  or  violated  a  penal  law.  If  there 
is  a  determination  that  the  parolee  did  violate  those  standards,  then  a  second, 
sentencing-type  decision  must  be  made.  The  tribunal  must  decide  whether  to 
impose  the  ultimate  sanction  of  revocation  of  parole  and  reimprisonment,  to 
impose  some  other  sanction  short  of  that  drastic  step,  or  to  overlook  the  mis- 
conduct at  that  time. 

Hence,  the  "precise  nature  of  the  governmental  function  involved"  is  that  of 
an  adjudicatory  tribunal  which  must  make  factual  determinations  and  which  has 
the  power  to  impose  important  sanctions  upon  the  individuals  within  its  scope 
of  authority. 

The  "private  interest  that  has  been  affected  by  the  governmental  action" 
resulting  in  revocation  of  parole  is  the  right  of  the  parolee  to  remain  at  liberty 
under  conditions  which  are  not  qualitatively  equivalent  to  outright  imprison- 
ment, until  it  has  been  established  by  fair  procedures  that  the  terms  of  those 
conditions  have  been  violated.  It  cannot  be  doubted  that  this  "is  an  interest 
of  extremely  great  value."  See  Dixson  v.  Alabama  State  Bd.  of  Educ,  294  F.  2d 
150,  157  (S'th  Cir.  1961).  Therefore,  to  prevent  this  important  right  of  liberty 
from  being  arbitrarily  taken  from  the  parolee,  procedural  protections  of  due 
process  should  be  afforded  at  federal  and  state  parole  revocation  proceedings. 

THEOBIES  DENTING  DUE  PROCESS  PROTECTION 

1.  The  right /privilege  distinction 

Perhaps  the  most  frequent  basis  for  denying  procedural  due  process  in  parole 
revocation  proceedings  has  been  the  tired  notion  that  conditional  liberty,  whether 
granted  as  parole  or  probation,  is  a  privilege,  the  result  of  an  act  of  grace,  and 
thus  the  parolee  has  no  standing  to  complain  that  his  status  may  be  revoked 
without  procedural  safeguards.  However,  the  weight  accorded  the  privilege 
doctrine  in  deciding  due  process  questions  has  been  totally  obliterated  by  recent 
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United  States  Supreme  Court  decisions.  In  Goldberg  v.  Kellij,  the  Supreme  Court 
held  that  it  was  a  denial  of  due  process  for  a  state  to  terminate  welfare  pay- 
ments to  a  particular  recipient  without  affording  him  the  opportunity  for  an 
evidenciary  hearing  with  procedural  safeguards  prior  to  termination.  The  Court 
asserted  that : 

[t]he  constitutional  challenge  cannot  be  answered  by  an  argument  that 

public  assistance  benefits  are  "a  'privilege'  and  not  a  'right.'  " 
397  U.S.  at  262. 

Moreover,  any  lincrering  hope  for  the  viability  of  the  right/privilege  dichotomy 
in  determining  due  process  questions  was  emphatically  snuffed  by  the  Supreme 
Court  in  Graham  v.  Richardson,  403  U.S.  365,  374  (1971),  in  which  Mr,  Justice 
Blackman  reiterated  that 

*  *  *  this  Court  now  has  rejected  the  concept  that  constitutional  rights 

turn  upon  whether  a  governmental  benefit  is  characterized  as  a  "right"  or 

as  a  "privilege." 
While  some  courts  still  cling  to  the  right/privilege  distinctioii  as  a  basis  for 
denying  procedural  protections  of  due  process  at  parole  revocation  proceedings, 
see  e.g.,  Rose  v.  Haskins,  388  F.  2d  91  ( 6th  Cir. ) ,  cert,  denied,  392  U.S.  9-16  ( 196S )  : 
recently  more  thoughtful  courts  have  rejected  the  applicability  of  this  discredited 
doctrine  to  parole  and  probation  revocation  hearings  and  have  expressly  held 
that  due  process  requirements  must  be  afforded  at  such  proceedings.  See.  e.g., 
Hahn  v.  Burke,  430  F.  2d  100  (7th  Cir.  1970),  cert,  denied,  402  U.S.  933  (1971)  ; 
Bey  V.  Connecticut  State  Board  of  Parole,  443  ¥.  2d  1079  (2d  Cir.),  judgment 
vacated  as  moot,  92  S.Ct.  196  (1971)  :  People  ex  rel  Menechino  v.  Warden,  27 
N.Y.  2d  376,  318  N.Y.S.  2d  449,  267  N.E.  2d,  238  ( 1971 ) . 

Xor  is  it  correct  to  continue  to  view  parole  as  a  mere  act  of  grace  or  mercy 
awarded  a  prisoner  by  a  benevolent  parole  board.  At  present,  parole  is  the  most 
frequent  form  of  release  from  an  institution,  just  as  probation  is  the  most  fre- 
quent penal  disposition  in  the  courts.  Such  forms  of  conditional  release  are 
integral  parts  of  the  criminal  justice  process.  Their  importance  to  the  prison 
system  as  a  whole  and  to  society  in  general,  as  well  as  to  the  individual  parok-e, 
should  not  be  underemphasized.  For  purely  economic  reasons,  parole  is  a  valuable 
administrative  tool  for  easing  the  great  log  jam  in  costly,  grossly  overcrowded 
and  understaffed  correctional  institutions,  where  internal  tensions  have  surfaced 
recently  in  numerous  violent  demonstrations.  Society  is  also  painfully  recogniz- 
ing tliat  the  likelihood  of  rehabilitation  of  a  convicted  felon  is  significantly  de- 
creased the  longer  he  spends  in  a  correctional  institution.  Hence,  society  has  a 
great  stake  in  the  more  realistic  possibility  that  rehabilitation  will  occur  through 
the  availability  of  community-based  resources  which  the  prisoner  can  take  ad- 
vantage of  only  while  at  liberty  under  conditional  freedom  as  a  probationer  or 
parolee.  Hence,  the  correctional  system,  society  in  general,  and  the  parolee  all 
have  an  interest  in  assuring  that  procedural  protections  are  afforded  the  parolee 
to  prevent  the  greater  likelihood  of  rehabilitation  in  the  community  from  being 
precipitously  interrupted  by  an  arbitrary  reimprisonment. 

The  importance  of  parole  as  a  tool  to  achieve  rehabilitation  and  prevent  re- 
cidivism is  expressed  in  H.R.  13118  in  the  proposed  amendments  to  18  U.S.C. 
§§4204  and  4205.  If  enacted,  §4204  would  provide  for  earlier  parole  eligibility 
dates  in  more  instances  than  under  present  law  and  §  4205  would  create  a  pre- 
sumption that  parole  would  be  granted  when  the  individual  first  becomes  eligi- 
ble, unless  the  parole  board  can  demonstrate  that  there  are  substantial  reasons 
to  believe  that  the  propsective  parolee  will  either  engage  in  further  criminal 
conduct  or  will  not  conform  to  the  conditions  of  parole. 

Such  provisions  elevate  parole  to  its  proper  significance  as  a  rehabilitative  tool 
in  the  criminal  justice  system  and  also  emphasize  the  need  for  providing  pro- 
cedural safeguards  to  prevent  this  device  from  being  arbitrarily  sabotaged. 

2.  The  contract  theory 

It  has  been  asserted  that  parole  is  in  the  nature  of  a  contract  to  which  the 
parolee  is  a  party.  By  agreeing  to  the  terms  of  parole,  the  parolee,  it  is  argued,  is 
in  no  position  to  complain  about  the  lack  of  due  process  in  revocation  upon  an 
alleged  breach. 

However,  any  comparison  with  contract  law  is  unrealistic.  The  "parties"  are  in 
no  way  equal  in  bargaining  strength.  The  parolee  cannot  possibly  object  to  pro- 
visions he  thinks  are  unreasonable.  The  parole  agreement  is  presented  to  the 
parolee  on  a  take-it-or-leave-it  basis.  If  the  prisoner  desires  his  freedom,  he  has 
no  reasonable  choice  but  to  accept  the  conditions  dictated  to  him  by  the  parole 
board. 
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Such  adhesive  contracts  are  not  recognized  in  comniercial  arrangements  where 
only  money  is  at  stake.  No  justification  can  be  found  for  accepting  such  a  fic- 
tionalized doctrine  when  dealing  with  an  individual's  personal  liberty. 

S.  The  constructive  custody  theory 

It  has  been  argued  that  the  parolee  is  still  in  the  constructive  custody  of  prison 
authorities  even  though  he  is  not  physically  incarcerated  within  the  prison's 
walls.  Therefore,  he  theoretically  has  no  freedom  to  protect  and  procedural  due 
process  would  be  inapplicable.  Also,  it  has  been  urged  that  providing  procedural 
safeguards  would  unduly  interfere  with  "prison  discipline,"  as  applied  to  these 
constructive  prisoners. 

The  latter  proposition  seems  to  be  based  on  the  assumption  that  an  in- 
carcerated prisoner  has  no  rights.  However,  it  is  well  settled  that  prison  oflScials 
may  not  interfere  with  a  prisoner's  basic  constitutional  rights.  For  example, 
prison  discipline  may  not  impair  a  prisoner's  access  to  the  courts.  See  Johnson 
V.  A.ver!i.  393  U.S.  483  (1969).  Nor  may  prison  discipline  be  imposed  on  a  pris- 
iiiier  without  affording  him  basic  due  process  protections.  Sostre  v.  McGinnis, 
442  F.  2d  178, 198  (2d  Cir.  1971) . 

P^urthermore.  parole  is  not  a  mere  extension  of  the  prison's  walls  but  a  grant 
of  liberty  restricted  by  certain  conditions  imposed  to  insure  the  re-integration 
Into  society  of  the  prisoner.  Parole  restrictions  hardly  compare  with  total  con- 
finement in  a  correctional  institution.  Ironically,  when  an  individual's  parole  is 
revoked,  he  often  receives  no  credit  for  his  "street  time"  because  of  the  assertion 
that  he  was  at  liberty  and  not  in  prison.  To  avoid  a  Catch-22-like  result,  such 
fictions  as  constructive  custody  should  not  be  applied  as  justifications  for  deny- 
ing procedural  protections  at  proceedings  which  threaten  to  alter  the  parolee's 
status  from  one  of  conditional  releasee  to  that  of  penitentiary  inmate. 

4.  The  "parens  patriae"  doctrine 

This  theory  is  based  on  the  fiction  that  the  parole  board  and  the  parolee  have 
an  identity  of  interest,  that  the  parolee  is  in  the  custody  of  the  prison  authori- 
ties, including  the  parole  board,  who  are  responsible  for  affecting  rehabilitation 
of  the  parolee,  and  that  procedural  protections  would  hamper  the  flexibility  and 
broad  discretion  necessary  to  achieve  the  desired  rehabilitative  results. 

However,  in  In  re  Gault,  387  U.S.  1  (1967),  the  Supreme  Court  rejected  the  no- 
tion that  the  doctrine  of  parens  patriae  (of  which  the  court  found  "its  meaning 
is  murky  and  its  historic  credentials  are  of  dubious  relevance,"  Id.  at  16),  could 
be  used  to  deny  juveniles  of  their  liberty  without  the  pi  n  edural  protections 
of  due  process.  The  applicability  of  parens  patriae  to  parole  revocation  pro- 
ceedings is  equally  as  suspect  and  should  not  be  employed  to  deny  procedural 
safeguards  where  liberty  is  equally  at  stake  at  such  proceedings.  As  the  Supreme 
Court  has  said : 

[TJhere  is  no  place  in  our  system  of  law  for  reaching  a  result  of  such 
tremendous  consequences  without  ceremony — without  hearing,  without  ef- 
fective assistance  of  counsel,  without  a  statement  of  reasons. 
Id.  at  30. 

5.  Overburdening  the  parole  revocation  systetn 

It  is  sometimes  argued  that  if  due  process  is  required  at  revocation  proceed- 
ings, these  proceedings  would  be  unreasonably  prolonged,  the  function  of  the 
parole  board  will  be  significantly  interfered  with,  and  the  result  will  be  that 
fewer  paroles  will  be  granted,  thus  retarding  overall  rehabilitation  in  the  cor- 
rectional system. 

In  a  recent  case,  the  United  States  District  Court  for  the  Eastern  District  of 
Wisconsin  rejected  this  argument  as  unwarranted  speculation  and  mere  assertion 
since  the  "state  ha[d]  not  shown  in  precisely  what  manner  the  burden  of  a  hear- 
ing prior  to  revocation  would  lead  to  fewer  paroles."  Goolshy  v.  Gagnon  322 
F.  Supp.  460,  464  (E.D.  Wis.  1971). 

Procedural  protections  of  varying  degree  have  been  afforded  in  the  federal 
parole  system  and  in  several  states  by  either  statute,  regulation,  or  judicial 
decision ;  no  studies  have  been  produced  to  indicate  that  affording  these  protec- 
tions has  greatly  overburdened  the  functioning  of  the  parole  system  or  resulted 
in  significantly  less  numbers  of  prisoners  being  paroled. 

Moreover,  the  increasing  recognition  by  correctional  personnel  of  the  importance 
of  early  release  as  a  rehabilitative  tool,  plus  adoption  of  §§  4204,  4205  of  H.R. 
13118  would  guarantee  that  such  undesirable  results  would  not  likely  occur. 
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Moreover,  insofar  as  rehabilitation  is  the  goal  of  the  parole  process,  revoca- 
tion procedures  which  deprive  the  parolee  of  his  liberty  without  dignity  and 
fairness  are  clearly  anti-rehabilitative.  This  point  was  aptly  made  recently  by 
the  New  York  Court  of  Appeals  : 

[T]he  parole  system  is  an  enlightened  effort  on  the  part  of  society  to  re- 
habilitate convicted  criminals.  Although  few  circumstances  could  better 
further  that  purpose  than  a  belief  on  the  part  of  such  offenders  in  a  fair 
and  objective  parole  procedure,  hardly  anything  could  more  seriously  im- 
pede progress  toward  that  important  goal  than  a  belief  on  their  part  that 
the  law's  machinery  is  arbitrary,  too  busy  or  impervious  to  the  facts.  The 
desired  end  can  become  a  reality  only  by  requiring  obedience  to  the  demands 
of  due  process  and  granting  parolees  a  hearing  at  which  they  will  be  repre- 
sented by  counsel. 
State  ex  rcl  Menechino  v.  Warden,  supra,  267  N.E.  2d  at  243-44. 

EQUAL    PEOTECnON    OF    THE    LAWS 

Recent  decisions  have  made  it  clear  that  there  is  a  right  to  due  process  at  pro- 
bation revocation  proceedings.  See  Mempa  v.  Rhay,  389  U.S.  128  (1967)  ; 
Hahn  v.  Burke,  supra.  There  appears  to  be  no  rational  basis  for  distinguishing 
between  probation  and  parole,  or  the  revocation  proceedings  conducted  in  both 
Instances. 

Indeed,  Chief  Justice  Burger,  while  then  a  circuit  judge,  writing  for  the  ma- 
jority in  Hyser  v.  Reed,  318  F.  2d  225  (D.C.  Cir.  1963),  recognized  that  the  "legal 
proceeding  most  comparable  to  revocation  of  parole  was  revocation  of  probation." 
Id.  at  226.  Judge  Burger  reasoned  that 

[WJhile  there  are  distinguishing  factors  between  probation  and  parole,  the 
underlying  purposes  are  closely  allied.  In  each  the  entity  which  grants  is  the 
entity  which  is  empowered  to  revoke.  In  each  situation  the  revoking  author- 
ity is  being  exercised  pursuant  to  explicit  statutory  authority.  Moreover  that 
power  is  being  exercised  by  a  person  or  i)ersons  experienced  in  sifting  and 
weighing  evidence  and  evaluating  the  factors  involved  in  the  grant  or  revo- 
cation of  conditional  freedom. 
IMd. 

The  only  factual  distinction  between  a  parolee  and  a  probationer  is  that  the 
parolee  has  served  part  of  his  sentence  in  the  penitentiary  prior  to  receiving  his 
conditional  release,  whereas  the  probationer  obtains  his  conditional  freedom 
without  prior  incarceration.  Several  recent  decisions  have  held,  in  analogous 
situations,  that  prior  incarceration  is  an  insuflScient  and  irrational  basis  for  dis- 
criminating between  otherwise  similarly  situated  individuals  who  face  loss  of, 
or  increased  restrictions  upon,  their  liberty.  See  Baxstrom  v.  Herold,  383  U.S. 
107,  110  (1966)  ;  Rinaldi  v.  Yeager,  384  U.S.  305  (1966).  The  incongruity  of 
affording  procedural  protections  to  probationers  facing  loss  of  their  conditional 
liberty  while  denying  such  safeguards  to  parolees  who  are  identically  situated  has 
been  recognized  in  two  recent  appellate  decisions.  See  People  ex  rel  Menechino  v. 
Warden,  supra;  Warren  v.  Michigan  Parole  Board,  23  Mich.  App.  754,  179  N.W. 
2d  664,  670  n.  22  (1970).  Hence,  denial  of  these  safeguards  to  parolees  violates 
their  guarantee  of  equal  protection  of  the  law. 

It  must,  of  course,  be  recognized  that  decisions  in  this  area  have  been  by  no 
means  uniform.  Indeed,  in  view  of  the  conflict  among  federal  and  state  appellate 
courts  on  the  due  process  issue  at  parole  revocation  proceedings,  the  United 
States  Supreme  Court  has  finally  agreed  to  review  a  decision  of  the  8th  Circuit 
which  held  by  a  4-3  vote  that  the  State  of  Iowa  could  revoke  parole  without 
affording  the  parolee  any  hearing  whatsoever.  Morrissey  v.  Brewer,  443  F.  2d 
942  (8th  Cir.),  cerL  granted,  92  S.  Ct.  568  (1971). 

Even  assuming  that  the  Supreme  Court  aflBrms  the  8th  Circuit  decision,  thus 
denying  the  basic  requirements  of  procedural  due  process  at  parole  revocation 
proceedings  as  a  requirement  of  the  United  States  Constitution,  I  submit  that  it 
is  both  appropriate  and  imperative  that  the  Congress  adopt  legislation  such  as 
presently  proposed  in  H.R.  1311 S  which  would  guarantee  such  protections  at  fed- 
eral parole  revocation  proceedings  and  which  would  create  incentive  for  the 
states  to  do  likewise. 

Parole  revocation  proceedings  result  in  the  reincarceration  of  35-45%  of  all 
adult  offenders  released  on  parole.  See  President's  Commission  on  Law  Enforce- 
ment and  Administration  of  Justice,  Task  Force  Report:   Corrections  at  62 
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(1967).  In  light  of  the  increasing  emphasis  on  rehabilitation  of  the  offender  as 
the  goal  of  corrections,  and  on  the  use  of  the  community  rather  than  the  institu- 
tion as  the  milieu  for  achieving  that  goal,  society  should  be  slow  to  recommit  a 
parolee  to  prison  absent  a  fair  determination,  at  a  hearing  at  which  procedural 
protections  are  afforded,  that  he  has  in  fact  violated  the  terms  of  his  conditional 
release,  and  that  revocation  is  the  appropriate  disposition  for  the  individual 
parolee  at  that  time. 

In  an  era  when  procedural  rights  are  increasingly  being  conferred  on  indi- 
viduals before  their  economic  benefits  can  be  rescinded,  there  is  no  rational  basis 
for  denying  similar  safeguards  in  adjudicatory  proceedings  where  liberty  is  at 
state.  Nor  is  there  any  legitimate  ground  for  continuing  to  distinguish  between 
types  of  conditional  releasees  where  the  only  difference  is  that  the  parolee  has  been 
imprisoned  prior  to  receiving  his  conditional  freedom  while  the  probationer  has 
not.  Both  are  convicted  offenders  with  whom  society  has  taken  risks  by  extending 
restricted  liberty  in  an  effort  to  reform  them.  Both  should  be  afforded  the  same 
safeguards  before  society  determines  that  the  experiment  in  rehabilitation  has 
failed  and  a  lengthy  prison  term  must  be  substituted. 

THE  REQUIRED  ELEMENTS  OF  PROCEDURAL  DUE  PROCESS 

The  following  aspects  of  procedural  due  process  are,  in  my  opinion,  necessary 
to  insure  that  the  parolee  is  not  wrongfully  reincarcerated  either  on  an  unfounded 
allegation  of  parole  violation  or  on  a  disposition  based  on  less  than  a  full-scale 
consideration  of  all  possible  effective  alternatives  to  reimprisonment. 

1.  Timely  and  adequate  notice 

In  Goldberg  v.  Kelly,  the  Supreme  Court  recognized  that  "rudimentary  due 
process"  requires  that  "timely  and  adequate  notice  detailing  the  reasons  for  a 
proposed  termination"  must  be  provided  a  welfare  recipient  who  faces  termina- 
tion of  welfare  benefits.  .397  U.S.  at  267.  [Emphasis  added]  Other  courts  have  also 
held  that  a  parolee  facing  revocation  must  be  given  timely  written  notice  of  the 
parole  conditions  which  he  is  accused  of  violating,  the  acts  which  he  is  alleged 
to  have  committed  which  constitute  .such  violations,  and  the  date  and  place  of 
the  proposed  revocation  hearing.  See  Alvarez  v.  Turner,  422  F.  2d  214,  220  (10th 
Cir.  1970)  ;  Riggins  v.  Rhay.  450  P.  2d  806,  815  (Wash.  1969). 

2.  A  parole  violator  warrant 

The  requirement  of  timely  and  adequate  notice  to  the  i>arolee  of  alleged  viola- 
tions of  the  conditions  of  parole  is  presently  reflected  under  federal  law  by  a 
requirement  that  a  parole  violator  warrant  issue  before  a  parolee  may  be  retaken 
to  face  a  possible  revocation  of  his  parole.  In  Hyser  v.  Reed,  318  F.  2d  22.">.  245 
(D.C.  Cir.  1963),  the  District  of  Columbia  Circuit  in  an  opinion  by  then  Circuit 
Judge  Burger  held  that  a  parole  board  must  amend  its  regulations  in  order  to 
provide  the  following  procedural  safeguards  .surrounding  issuance  of  parole  vio- 
lator warrants:  (1)  Such  warrants  may  be  issued  only  upon  a  written  applica- 
tion to  the  board  reciting  the  facts  believed  to  constitute  a  violation  of  a  condi- 
tion or  conditions  of  parole.  Where  the  alleged  violation  is  other  than  a  convic- 
tion for  a  violation  of  law.  the  application  must  contain  a  statement  of  the  grounds 
with  such  specificity  as  to  events,  places,  dates,  and  names  as  will  enable  the 
parolee  to  meet  the  claim  that  he  has  violated  a  condition  of  parole.  (2)  The 
warrant  may  only  be  issued  if  one  of  more  members  of  the  board  believe  that 
the  facts  recited  in  the  application,  if  true,  amounted  to  "satisfactory  evidence" 
that  parole  conditions  have  been  violated. 

In  addition  to  the  safeguard  against  arbitrary  retaking  which  these  warrant 
requirements  would  provide,  there  are  two  additional  reasons  for  requiring  spe- 
cificity in  parole  violator  warrants.  First,  the  federal  officers  who  execute  such 
warrants  might  be  subject  to  civil  liability  for  illegal  arrest  if  these  warrants 
were  issued  without  adequate  factual  foundations  as  prerequisites  thereto.  See 
Bivens  v.  Sir  Unkvnirn  'Seamed  Agents.  403  U.S.  388  (1971).  Second,  it  is  pos.sible 
that  searches  conducted  incident  to  the  arrest  of  parolees  pursuant  to  parole 
violator  warrants  will  yield  incriminating  evidence  of  other  criminality,  such  as 
contraband  drugs  and/or  weapons.  Such  evidence  would  be  subject  to  exclusion 
in  subsequent  criminal  charges  arising  out  of  the  arrest  and  ."seizure  thereof,  if 
the  original  warrant  did  not  meet  Fourth  Amendment  standards  of  reasonable- 
ness under  the  circumstances. 
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3.  A  parole  revocation  hearing 

Recognition  of  the  right  of  a  parolee  to  a  fair  hearing  is  an  essential  corollary 
to  the  right  to  notice,  since  without  a  hearing  the  latter  right  is  meaningless. 
This  right  to  a  fair  hearing  necessarily  requires  that  at  some  stage  prior  to  the 
final  determination  by  the  trier  of  fact,  the  person  whose  rights  are  in  jeopardy 
"must  be  adequately  informed  of  the  nature  of  the  evidence  against  him  and  be 
accorded  an  adequate  opportunity  to  rebut  this  evidence."  Willner  v.  Conim.  on 
Character,  373  U.S.  96,  107  (1963)  (concurring  opinion).  The  right  further  re- 
quires that  at  the  hearing  the  state  must  present  sufficient  evidence  to  establish 
at  least  a  prima  facie  case  of  a  violation  before  the  parolee  can  be  required  to 
rebut  the  evidence  against  him.  Also,  "'[tlhe  right  of  a  prisoner  to  be  heard  at  a 
revocation  hearing  is  inviolative  *  *  *."  Martinez  v.  Patterson,  429  F.  2d  844. 
847  (10th  Cir.  1970).  This  right  to  be  heard  .should  also  include  the  right  to 
present  evidence  and  witnesses  on  the  prisoner's  behalf.  Jenkins  v.  McKeithcn, 
supra,  395  U.S.  at  429. 

4.  A  local  hearing 

In  order  to  be  meaningful,  parole  revocation  hearings  should  be  conducted  at 
•or  near  the  place  where  the  alleged  parole  violation  occurred.  The  practice  in 
many  states  of  holding  such  hearings  at  the  penitentiary  or  other  correctional 
institution  to  which  the  prisoner  will  be  returned  substantially  diminishes  the 
likelihood  that  the  parolee  can  effectively  defend  against  the  charges  against 
him.  Since  the  institutions  are  frequently  in  areas  isolated  from  the  general 
population  of  a  state  and  may  in  certain  instances  be  hundreds  of  miles  away 
from  the  parolee's  alleged  location  of  violation,  place  of  supervision,  family, 
job,  and  friends,  as  well  as  access  to  witnesses  and  legal  counsel,  providing  due 
process  protections  at  such  distant  locations  would  in  effect  be  affording  empty 
rights. 

Judge  Burger  in  Hyser  v.  Reed,  employed  the  language  of  due  process  in  hold- 
ing that  the  initial  federal  parole  revocation  hearing  at  which  the  parolee  would 
be  allowed  to  present  voluntary  witnesses, 

must,  in  order  to  meet  standards  of  fairness  inherent  in  the  congressional 
scheme  of  parole,  be  conducted  at  or  reasonably  near  the  place  where  the 
alleged  parole  violation  occurred,  or  the  place  of  the  violation  chiefly  relied 
upon,  and  as  promptly  as  is  convenient  after  the  arrest  while  the  informa- 
tion is  likely  to  be  fresh  and  the  sources  are  available  *  *  *. 
318  F.  2d  at  243  [Emphasis  added]. 

In  the  absence  of  a  similar  interpretation  of  a  state's  parole  statute,  the 
"standards  of  fairness"  inherent  in  the  due  process  clause  of  the  Fourteenth 
Amendment  require  a  similar  speedy  and  local  hearing  for  an  accused  parole 
Tiolator  before  he  is  removed  to  the  penitentiary  and  effectively  precluded  from 
challenging  the  allegations  against  him. 

5.  Right  to  counsel 

The  importance  of  counsel  at  a  conditional  release  revocation  proceeding  was 
recently  recognized  by  the  Supreme  Court  in  Mempa  v.  Rhay: 

[TJhe  necessity  for  the  aid  of  counsel  in  marshaling  the  facts,  introducing 
evidence  of  mitigating  circumstances,  and  in  general  aiding  and  assisting 
the  defendant  to  present  his  case  *  *  *  is  apparent. 
389  U.S.  at  135. 

Although  Mempa  involved  a  proceeding  to  revoke  probation,  as  has  already 
been  demonstrated  the  nature  of  that  proceeding  is  indistinguishable  from  a 
parole  revocation  proceeding.  In  both  cases  the  court  or  the  board  must  first 
make  a  factual  determination  of  whether  a  condition  of  release  has  been  vio- 
lated ;  then  a  disposition  or  sentencing-type  determination  nuist  be  made  as  to 
whether  to  revoke  conditional  release  and  commit  the  releasee  to  a  penal 
institution. 

Under  these  circumstances,  it  seems  impossible  to  avoid  the  conclusion  that 
"counsel  is  not  only  desirable  but  is  so  essential  to  a  far  and  trust^vorthy 
liearing  that  due  process  of  law^  when  liberty  is  at  stake  includes  the  right  to 
counsel."  Perry  v.  Williard,  247  Ore.  145,  427  P.  2d  1020,  1022  (1967).  Therefore, 
due  process  requires  that  parolees  be  entitled  to  representation  by  counsel 
throughout  the  parole  revocation  proceedings,  and  equal  protection  requires 
that  counsel  be  appointed  to  represent  indigent  parolees.  Ernest  v.  Willingham, 
406  F.  2d  681,  684-5  (10th  Cir.  1969)  ;  Warren  v.  Michigan  Parole  Board,  supra, 
179  N.W.  2d  at  666-73. 
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6.  Access  to  the  parole  board's  and  prison's  files 

Recognition  of  the  right  to  counsel  at  parole  revocation  hearings  requires  that 
counsel  be  effective.  This  is  impossible  unless  the  parolee  and  his  counsel  have 
access  to  the  parole  board's  files  containing  information  as  to  the  factual  founda- 
tion for  any  allegations  of  violations  of  conditions  of  parole  in  order  to  effectively 
defend  against  those  charges.  It  is  also  imperative  that  the  parolee  and  his 
counsel  have  access  to  the  parole  board's  and  any  prison  files  containing  the 
prisoner's  background  and  history  under  parole  supervision  and  during  incarcer- 
ation in  order  to,  effectively  represent  the  parolee  on  the  question  of  the  appro- 
priate disposition  in  his  case  in  the  event  a  parole  violation  is  found  or  is  ad- 
mitted to  have  occurred. 

7.  Confrontation  and  cross-examination  of  witnesses  against  the  parolee 
Although  granting  this  right  may  create  some  additional  burden  on  parole 

boards  the  Supreme  Court  has  "frequently  emphasized  that  the  right  to  confront 
and  cross-examine  witnesses  is  a  fundamental  aspect  of  procedural  due  process." 
Jenkins  v.  McKeithen,  supra,  395  U.S.  at  428.  In  situations  where  liberty  was  in- 
volved, the  Court  has  held  that  "an  order  of  commitment  to  a  state  institution 
cannot  be  sustained  in  the  absence  of  sworn  testimony  subjected  to  the  oppor- 
tunity for  cross-examination  in  accordance  with  our  law  and  constitutional  re- 
quirements." In  re  Gault,  supra,  387  U.S.  at  57.  This  fundamental  right  attaches 
"not  only  in  criminal  cases,  *  *  *  but  also  in  all  types  of  cases  where  adminis- 
trative and  regulatory  actions  [are]  under  scrutiny."  Gi-een  v.  McElroy,  supra, 
360  U.S.  at  496-97. 

In  requiring  "rudimentary"  due  process  for  welfare  terminations,  which  in- 
cluded the  right  to  confront  and  cross-examine  witnesses,  the  Supreme  Court 

[T]he  interest  of  the  eligible  recipient  in  uninterrupted  receipt  of  public 
assistance,  coupled  with  the  State's  interest  that  his  payments  not  be  erro- 
neously  terminated,   clearly   outweighs   the   State's   competing   concern   to 
prevent  any  increase  in  its  fiscal  and  administrative  burdens. 
Goldberg  v.  Kelly,  supra,  397  U.S.  at  266. 

If  this  same  balancing  process  is  applied  to  parole  revocation  proceedings,  the 
requirement  of  an  opportunity  to  confront  witnesses  becomes  inescapable.  The 
parolee  has  an  obvious  interest  in  avoiding  an  erroneous  deprivation  of  his  lib- 
erty. The  state  shares  this  interest  and  has  the  further  interest  in  rehabilitating 
the  parolee  and  avoiding  the  increased  costs  which  result  from  maintaining  an 
individual  in  prison  rather  than  supervising  him  on  parole.  When  these  interests 
are  weighed  against  the  administrative  burden  which  the  parole  board  would 
face,  it  is  apparent  that  the  due  process  requirement  of  an  opportunity  to  con- 
front witnesses  is  even  more  important  in  parole  revocation  proceedings  than  it 
is  in  welfare  proceedings. 

8.  Compulsory  process 

Present  federal  regulations  of  the  federal  parole  board  permit  the  parolee  to 
produce  voluntary  witnesses  on  his  own  behalf.  28  C.F.R.  §  2.41  (1971). 

In  Alvarez  v.  Turner,  the  10th  Circuit  held  that  the  practice  of  the  Utah  Parole 
Board,  which  allowed  financially  able  parolees  to  produce  witnesses  at  their 
revocation  hearings,  could  be  a  denial  of  equal  protection  vis-a-vis  indigent  pa- 
rolees. Even  absent  a  formal  statute  or  regulation  sanctioning  this  practice,  the 
Court  held  that  equal  protection  would  require  the  board  to  provide  the  indigent 
parolee  funds  to  bear  the  expenses  of  producing  voluntary  witnesses.  422  F.  2d 
214,  219  (10th  Cir.  1970).  Indeed,  compulsory  process  has  been  held  to  be  an- 
integral  part  of  the  right  to  defend  against  charges  which  might  lead  to  incarcera- 
tion. Cf.  Washington  v.  Texas,  388  U.S.  14,  22-25  (1967)  (majority  and  con- 
curring opinions). 

9.  Findings  in  support  of  revocation,  a  record  of  the  proceedings,  and  judicial 

review 
In  discussing  the  due  process  requirements  at  juvenile  proceedings  in  Gault, 
the  Supreme  Court  noted  that  "the  consequences  of  the  failure  to  provide  an 
appeal,  to  record  the  proceedings,  or  to  make  findings  or  state  the  grounds"  for 
convicting  and  incarcerating  a  juvenile,  were  "to  throw  a  burden  upon  the 
machinery  for  habeas  corpus,  to  saddle  the  reviewing  process  with  the  burden 
of  attempting  to  reconstruct  a  record"  and  to  require  the  testimony  of  the  mem- 
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bers  of  the  tribunal,  under  cross-examination,  as  to  the  events  that  took  place  at 
the  adjudicatory  hearing.  384  U.S.  at  58. 

Therefore,  in  addition  to  the  rights  enumerated  above,  due  process  requires  find- 
ings of  fact  in  support  of  the  board's  determination  that  a  violation  of  conditions 
of  parole  has  occurred  and  that  parole  should  be  revoked,  a  record  of  the  pro- 
ceedings before  the  board  and  the  availability  of  judicial  review  of  the  parole 
board's  determinations.  While  it  is  likely  that  judicial  review  will  not  be  resorted 
to  in  a  great  many  cases,  the  existence  of  such  a  remedy  along  wijth  the  require- 
ments of  findings  and  a  record  will  serve  to  assure  that  the  parolee  is,  in  fact, 
afforded  a  constitutionally  fair  hearing  on  the  issues  of  parole  violation  and 
revocation. 

COMMENTS  AND  CRITICISMS  OF  H.B.  13118 

Section  4217(c)  (1)  would  permit  the  Board  to  order  any  parolee  believed  to 
have  violated  a  condition  of  his  parole  to  appear  at  a  revocation  hearing  before 
the  Board.  This  would  be  an  improvement  over  existing  law  which  appears  to 
require  that  a  parole  violation  warrant  be  issued  and  executed  on  the  parolee  as 
the  sole  means  of  instituting  parole  revocation  proceedings.  The  proposed  revisions 
would  prevent  unnecessary  incarceration  and  interruption  of  the  parolee's  job, 
family  and  social  life  as  well  as  any  community-based  rehabilitation  programs  in 
which  he  may  be  participating.  If  the  alleged  violation  is  subsequently  found  to 
be  unfounded  or  a  disposition  short  of  reimprisonment  is  ordered,  the  parolee's 
rehabilitative  progress  will  hopefully  not  have  been  drastically  interfered  with, 
if  he  was  not  incarcerated  during  pendency  of  parole  revocation  proceedings. 

However,  I  believe  this  provision  could  be  improved  by  articulating  standards 
for  the  Parole  Board  to  follow  in  determining  whether  to  issue  such  an  order  or 
to  retake  the  parolee  by  means  of  a  warrant  under  §  4217(c)  (2).  This  would 
prevent  arbitrary  retaking  of  parolees  particularly  for  technical,  non-criminal 
violations,  who  despite  the  fact  that  they  cannot  be  reimprisoned  for  parole  viola- 
tions under  §  4218(e),  can  be  incarcerated  pending  the  parole  revocation  hearing 
under  §  4217(f).  There  appears  to  be  no  such  authority  for  pre-hearing  incarcera- 
tion for  parolees  ordered  to  appear  at  revocation  hearings. 

The  provision  for  retaking  a  parolee  by  means  of  a  warrent  issued  by  the  Board 
and  executed  by  federal  oflScers,  §  4217(c)  (2),  does  not  require  that  the  warrant 
be  issued  only  upon  a  written  application  specifying  the  facts  which  allegedly 
were  committed  by  the  parolee  and  which  constitute  a  violation  of  the  conditions 
of  his  parole.  Nor  is  there  a  requirement  that  such  warrant  be  issued  by  the 
Board  or  a  member  thereof  only  upon  satisfactory  evidence  that  parole  conditions 
have  been  violated.  These  requirements,  under  existing  law  as  interpreted  in 
Hyser  v.  Reed,  should  be  expressly  included  in  the  proposed  revisions  to  prevent 
the  potential  arbitrary  retaking  of  the  parolee,  civil  liability  of  the  executing 
officer,  and  suppression  of  any  evidence  seized  thereunder  as  outlined  in  my  dis- 
cussion earlier.  For  these  same  reasons,  I  believe  that  a  similar  factual  showing 
and  a  finding  of  satisfactory  evidence  of  a  parole  violation  should  be  made  where 
the  Board  determines  that  an  order  to  appear  at  a  parole  revocation  hearing  is  the 
appropriate  way  to  initiate  such  a  process. 

Section  4217(f)  would  authorize  the  Board  to  order  a  parolee  retaken  under  a 
warrant  to  be  imprisoned  pending  his  parole  revocation  hearing,  if  after  a  pre- 
liminary hearing,  the  Board  finds  "there  is  substantial  reason  to  believe  that  the 
parolee  will  not  appear  for  his  parole  revocation  hearing." 

However,  the  scope  of  this  proposed  "preliminary  hearing"  is  not  clear.  Is  it 
intended  to  be  limited  to  only  the  question  of  the  likelihood  of  the  parolee's  ap- 
pearing at  the  revocation  hearing?  If  so,  what  factors  should  the  Board  consider 
in  reaching  its  determination?  Standards  such  as  those  provided  under  the  23 
D.C.  Code  §  1321,  et  seq.  dealing  with  pretrial  release  in  the  District  of  Columbia 
should  be  set  forth  in  the  statute.  If,  in  addition,  in  order  to  incarcerate  pending 
a  revocation  hearing,  the  Board  must  make  a  determination  that  there  is  probable 
cause  to  believe  that  a  parole  violation  has  occurred,  then  that  requirement 
should  be  more  clearly  expressed  in  this  provision. 

Also,  the  only  rights  expressly  afforded  the  parolee  at  this  preliminary  hear- 
ing are  notice  of  the  charges  against  him  and  an  opportunity  to  testify  at  the 
hearing.  The  right  to  counsel,  for  example,  is  not  expressly  stated  as  applicable  to 
this  proceeding.  Since  §  4218(d)  appears  to  provide  for  representation  by  counsel 
only  at  the  parole  revocation  hearing,  it  would  appear  that  counsel  would  not  be 
provided  at  this  preliminary  hearing.  If  this  is  not  the  intent  of  the  legislation, 
this  ambiguity  should  be  clarified. 
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Moreover,  this  preliminary  hearing  would  appear  to  be  a  "critical  stage"  in  the 
parole  revocation  process  since  the  parolee  stands  to  lose  his  liberty  as  well  as 
his  ability  to  defend  against  the  charges  and  to  demonstrate  his  entitlement  to 
less  restrictive  conditions  of  parole  and  reimprisonment,  due  process  requirements 
of  right  to  counsel  and  opportunity  to  confront  and  cross-examine  witnesses 
against  the  parolee  should  also  be  afforded  at  this  stage.  C/.,  Coleman  v.  AZo- 
6ama,  399  U.S.  1  (1970). 

The  provisions  in  §§  4217(f)  and  4218(f)  dealing  with  the  power  of  the  Board 
to  incarcerate  and  revoke  the  parole  of  a  parolee  pending  disposition  of  the  crimi- 
nal charges  against  the  parolee  which  constitutes  the  alleged  parole  violation, 
raises  delicate  questions  of  balancing  the  rights  of  the  parolee  to  defend  against 
the  criminal  charges  and  to  avoid  prejudice  therein  becau.se  of  parole  revocation 
proceedings,  and  the  right  to  revoke  the  parole  and  reincarcerate  a  parolee  who 
has  demonstrated  inability  to  comply  with  rehabilitative  conditions  designed  to 
avoid  future  criminality,  particularly  where  crimes  of  violence  are  involved.  The 
provisions  of  H.R.  13118  would  tip  that  balance  in  favor  of  precluding  pre- 
revocatiou  incarceration  and  pretrial  revocation  proceedings.  I  believe  in  the 
ca.se  of  violent  crime  that  that  balance  can  be  resolved  in  favor  of  pretrial  re- 
vocation without  unduly  prejudicing  the  parolee's  rights  with  respect  to  the  pend- 
ing criminal  case. 

1.  The  Parole  Board  should  be  given  authority,  in  its  discretion,  to  conduct  a 
pretrial  parole  revocation  hearing  in  any  instance  where  the  parolee  is  charged 
with  a  dangerous  crime  or  a  crime  of  violence  as  defined  by  23  D.C.  Code  §  1331 
(3)  and  (4) .  The  Board  should  also  be  given  authority  to  reimprison  such  parolees 
who  are  found  to  have  violated  their  parole  by  commission  of  such  offenses. 

2.  In  order  to  assure  that  the  parolee  will  be  able  to  effectively  defend  again.st 
the  charges  at  the  revocation  hearing  without  waiving  his  rights  against  self- 
incrimination  or  prejudicing  his  defense  by  disclosure  to  the  prosecution,  the 
prosecution  should  be  denied  knowledge  or  access  to  the  proceedings  at  the  hear- 
ing and  should  be  expressly  denied  use,  for  any  reason,  of  the  parolee's  testimony 
at  that  hearing. 

3.  Provision  should  be  made  to  require  expedition  of  criminal  cases  against 
parolees. 

4.  Provision  should  he  made  for  providing  the  defense  with  the  ability  to  de- 
fend adequately  against  the  charges  despite  the  fact  that  the  parolee  is  incar- 
cerated pretrial  because  of  the  revocation  of  his  parole.  These  should  include 
total  discovery  of  the  prosecution's  case.  In  the  case  of  an  indigent  parolee,  he 
should  be  afforded,  at  government  expense,  any  necessary  investigative  aids  and 
expert  testimony.  Provision  should  also  be  made  to  release  the  parolee  in  the 
custody  of  a  federal  officer  for  a  specified  period  of  time  upon  a  showing  by  the 
defense  that  the  parolee's  release  is  necessary  to  aid  in  the  investigation  and 
preparation  of  his  defense. 

5.  The  parolee  should  be  entitled  to  be  re-paroled  automatically,  if  he  is 
acquitted  on  the  criminal  charges.  Also,  in  the  event  of  an  acquittal,  the  parolee 
and  his  dependents  should  be  compensated  for  the  loss  of  his  liberty  and  income 
during  the  period  of  time  he  is  reincarcerated. 

6.  Pending  trial,  the  parolee  should  be  incarcerated  in  an  institution  which 
provides  adequate  opportunity  for  rehabilitation  and  is  situated  so  that  the 
parolee  will  have  adequate  access  to  his  attorney  in  the  criminal  case. 

7.  If  the  parolee  is  convicted  on  the  pending  offense,  the  trial  judge  should  be 
required  to  make  the  second  sentence  concurrent  with  the  sentence  for  which 
the  parole  was  revoked,  unless  the  trial  judge  can  articulate  specific  reasons 
for  justifying  a  consecutive  sentence. 

Section  4218  contains  the  procedural  requirements  to  be  afforded  at  a  parole 
revocation  hearing.  The  provision  in  subsection  (a)  for  the  revocation  hearing 
to  be  held  "at  a  place  reasonably  near  the  location  where  the  alleged  violation 
of  parole  occurred"  codifies  the  requirement  under  present  law  as  interpreted 
by  Hyster  v.  Reed.  Such  a  provision  is  necessary  to  make  the  availability  of 
other  procedural  safeguards  meaningful,  as  I  have  noted  earlier. 

The  notice  provisions  in  sub.section  (c)  would  appear  to  satisfy  the  require- 
ments of  procedural  due  process.  However,  the  provisions  for  notifying  the 
parolee  of  his  rights  in  these  proceedings  and  the  manner  in  which  he  niav  ex- 
ercise those  rights  are  somewhat  ambiguous.  The  statute  should  make  it  clear 
that  the  parolee  should  be  informed  that  he  has  a  right  to  contest  either  the  fact 
that  he  committed  the  alleged  violation  or  the  disposition  which  might  result 
therefrom. 
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It  should  also  be  made  clear  that  these  decisions  should  be  made  only  after 
the  parolee  has  been  given  an  adequate  time  to  consult  with  counsel  unless  he 
has  knowingly,  intelligently  and  voluntarily  waived  such  representation.  Such 
waiver  should  only  be  permitted  after  a  determination  by  a  federal  judicial 
oflScer  such  as  a  federal  magistrate  or  a  United  States  district  judge  that  the 
waiver  was  knowingly,  intelligently,  and  voluntarily  made. 

The  provision  in  subsection  (d)  (1)  for  adequate  opportunity  for  the  parolee 
to  discover  the  case  against  him  on  the  alleged  violation  is  important.  However, 
I  believe  that  this  right  should  be  expanded  to  include  discovery  of  the  Board's 
and  the  prison's  files  of  information  concerning  the  parolee's  history  and  back- 
ground which  would  aid  him  and  his  attorney  in  assisting  the  Board  to  make 
the  proper  dispositional  determination. 

Section  4218(d)  (2)  provides  for  representation  by  an  attorney  at  parole  revo- 
cation hearings  and  for  appointment  of  counsel  for  indigents  pursuant  to  18 
U.S.C.  §3006A.  Section  102(b)  (2)  of  H.R.  13118  would  amend  18  U.S.C.  §3006 
A  (a)  to  provide  for  appointment  of  counsel  for  an  indigent  parolee  "who  is 
eligible  for  release  on  parole  or  subject  to  revocation  of  parole  *  *  *  as  pro- 
vided in  subsection  (g)."  However,  subsection  (g)  provides  only  for  "discre- 
tionary appointments"  for  indigent  parolees  "subject  to  revocation  of  parole" 
"whenever  the  United  States  magistrate  or  the  court  determines  that  the  inter- 
ests of  justice  so  require  *  *  *."  Considering  the  broad  purposes  of  H.R.  13118, 
I  submit  that  furtljer  conforming  amendments  should  be  made  to  remove  ap- 
pointment of  counsel  for  indigents  who  are  eligible  for  release  on  parole  or  sub- 
ject to  revocation  of  parole  from  the  discretionary  appointment  provisions  of 
18  U.S.C.  §3006A(g)  and  to  make  such  appointments  mandatory  upon  request 
of  an  indigent  prisoner  or  parolee. 

This  may  create  an  added  burden  on  the  bar  and  public  defender  programs 
in  providing  legal  services  to  poor  individuals  in  the  criminal  justice  system. 
This  burden  can  be  alleviated  to  a  certain  extent  by  additional  amendments  to 
§  4218(d)  (2)  to  provide  for  appointment  of  law  students  from  a  qualified  law 
school  clinical  program  or  appointment  of  qualified  para-legal  personnel  where- 
ever  available. 

In  addition,  the  proposal  should  be  amended  to  require  the  Parole  Board  to 
establish  a  procedure  for  affording  the  parolee  an  opportunity  to  request  appoint- 
ment of  counsel  and  such  counsel  should  be  made  available  at  the  earliest  stages 
of  the  parole  revocation  process  including,  but  not  limited  to,  any  preliminary 
hearings  under  §  4217(f). 

The  provisions  in  §  4218(d)  (3),  (4)  and  (5)  for  opportunity  for  the  parolee 
to  appear  and  testify  on  his  own  behalf,  to  compel  the  appearance  of  witnesses, 
to  confront  and  cr(j>s-examine  witnesses,  and  the  maintenance  of  a  full  and  com- 
plete record  of  the  hearing  are  necessary  elements  of  procedural  due  process 
required  at  such  proceeding.  However,  subsection  (d)  (4)  should,  I  believe, 
be  amended  to  insure  that  indigent  parolees  will  have  the  power  to  compel  the 
attendance  of  witnesses  at  government  expense. 

In  addition  to  the  above  provisions,  an  express  provision  should  be  included 
to  require  that  the  government  establish  the  existence  of  the  parole  violation 
by  clear  and  convincing  evidence.  This  would  insure  that  the  basis  of  the  alleged 
violation  is  more  than  simply  rumor  or  suspicion  and  would  make  meaningful 
the  parolee's  right  to  confront  and  cross-examine  the  witnesses  against  him.  A 
greater  degree  of  certainty  than  a  preponderance  of  the  evidence  is  required 
because  the  parolee's  liberty  is  at  stake. 

Section  4219  provides  for  administrative  appeals  by  a  prisoner  who  has  either 
been  denied  release  on  parole  or  whose  parole  was  revoked  and  modified  under 
§  4218(e)  (3),  (4)  or  (5).  However,  the  nature  of  this  appeal  is  not  clear.  For 
example,  it  is  not  clear  whether  the  appellate  Board  should  determine  the  appeal 
limited  to  the  record  before  the  original  Board  at  the  revocation  hearing,  whether 
this  appeal  may  be  a  hearing  dc  novo,  whether  additional  evidence  not  present 
at  the  original  hearing  may  be  submitted  by  either  of  the  parties  on  appeal.  Also, 
while  the  prisoner  will  be  allowed  to  "consult  with  an  attorney  or  any  other 
person  concerning  such  apneal."  it  is  n;>t  clear  whether  su<-h  attnrnpy  m;iy  appenr 
at  the  appeal  and  argue  on  behalf  of  the  parolee.  Nor  is  the  standard  of  review 
articulated.  If  the  Board  bound  to  uphold  the  original  determination  at  the  revo- 
cation hearing  if  it  is  supported  by  "substantial  evidence,"  or  can  the  Board 
on  appeal  override  the  findings  of  fact  below,  or  alter  the  dispositional  judg- 
ment? Finally,  no  provision  is  made  for  informing  the  parolee  of  his  appeal 
rights  nor  defining  what  would  constitute  "appeal  papers." 
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Section  4221  provides  for  judicial  review  by  a  prisoner  or  parolee  who  lias  suf- 
fered legal  wrong  because  of  Board  action.  Judicial  review,  as  mentioned  earlier, 
is  necessary  to  insure  that  fair  determinations  by  the  Parole  Board  are  made  with 
respect  to  the  prisoner  or  parolee's  liberty.  However,  rather  than  leaving  it  up  to 
the  parolee  to  select  the  appropriate  remedy  under  existing  procedures  for  raising 
particular  grievances  with  the  Parole  Board  as  presently  proposed  under  sub- 
section (b),  I  would  suggest  that  a  new,  single  procedural  remedy  be  provided 
in  the  nature  of  a  "petition  to  review"  the  actions  of  the  Parde  Board.  Such  a 
petition  should  expressly  be  made  available  for  seeking  all  of  the  types  of  relief 
articulated  in  proposed  subsection  (c). 

In  addition,  provisions  should  be  made  for  appointment  of  counsel  to  represent 
indigents  who  resort  to  the  judicial  review  remedy. 

Title  III  of  H.R.  13118  would  create  incentive  to  the  states  to  afford  procedural 
protections  at  state  parole  revocation  proceedings  by  conditioning  their  receipt 
of  grants  for  correctional  institutions  and  facilities  under  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968,  upon  the  states'  establishing  minimum 
procedures  with  respect  to  reimprisonment  of  a  parolee  for  violation  of  his 
parole. 

I  personally  believe  that  this  is  a  valid  approach  to  achieve  the  goal  of  assuring 
that  state  parolees  are  not  arbitrarily  reimprisoned.  Any  increased  financial 
burden  upon  states  in  complying  with  due  process  requirements  at  parole  revoca- 
tion hearings  could  also  be  alleviated  by  grants  through  the  Law  Enforcement 
Assistance  Administration  for  programs  which  would  provide  for  appointed 
counsel  to  indigent  parolees  and  for  the  purchase  of  recording  equipment  to 
record  and  preserve  the  proceedings  at  revocation  hearings. 

However,  I  believe  that  the  provisions  under  §  301(c)  of  H.R.  13118,  which 
would  amend  42  U.S.C.  §  3750(b)  (10)  (E),  do  not  go  far  enough  in  assuring 
that  rudimentary  due  process  will  be  provided  at  state  parole  revocation  hear- 
ings. For  example,  in  addition  to  requiring  that  a  hearing  be  conducted,  the 
nature  of  the  hearing  should  be  spelled  out  more  fully  to  include  (1)  a  hearing 
at  a  place  reasonably  near  the  location  where  the  alleged  violation  of  parole 
occurred,  (2)  the  right  to  confront  and  cross-examine  the  witnesses  against  the 
parolee.  (3)  the  right  of  compulsory  process  (at  state  expense  for  indigents), 
and  (4)  express  written  notice  of  the  charges  against  the  parolee  and  the  cir- 
cumstances which  allegedly  constitute  the  alleged  violation  of  parole  conditions. 
(5)  The  provision  for  representation  by  counsel  should  expressly  require  ap- 
pointed counsel  for  indigent  parolees,  and  (6)  the  provision  for  appellate  revie\^ 
should  specify  that  judicial  review  should  be  afforded. 

The  federal  government  has  an  important  interest  in  assuring  that  state 
parolees  are  afforded  due  process  at  state  revocation  hearings,  if  for  no  other 
reason  than  to  reduce  the  number  of  occasions  that  state  prisoners  must  resort 
to  the  federal  courts  for  relief  from  arbitrary  deprivation  of  their  liberty  in  state 
systems  which  provide  no  effective  procedural  safeguards  against  such  oppression. 

In  conclusion,  I  would  state  that  adoption  of  H.R.  13118  by  the  Congress  of  the 
United  States  with  the  amendments  that  I  have  suggested  would  be  a  significant 
step  forward  in  reforming  the  presently  backward  federal  and  state  parole  revo- 
cation systems  and  would  provide  the  procedures  for  assuring  that  efforts  to 
improve  the  rehabilitative  hope  of  these  systems  will  not  be  precipitously  under- 
mined. 


(The  statement  referred  to  at  p.  294  follows :) 


Statement  of  Prof.  Herman   Schwartz.   School  of  Law,   State  University 
OF  New  York  at  Buffalo,  and  the  American  Civil  Liberties  Union 

My  name  is  Herman  Schwartz.  I  am  a  professor  of  law  at  the  State  University 
of  New  York  at  Buffalo  and  Director  of  the  Prisoners'  Rights  Project  of  the 
American  Civil  Liberties  Union.  My  testimony  today  will  represent  not  only  my 
personal  views,  but  also  those  of  the  ACLU. 

Let  me  first  thank  the  Committee  for  its  invitation  to  testify  on  this  most  im- 
portant piece  of  legislation.  Few  areas  of  our  system  of  criminal  justice  are  as 
important  as  parole  and  few  are  so  much  in  need  of  improvement.  Run  according 
to  no  discernible  pattern  of  rational  principle  or  policy,  suspected  of  political 
interference,  feared  and  condemned  by  prisoners  as  irrational  and  inhumane, 
parole  boards  in  the  United  States  are  in  need  of  drastic  overhaul.  Indeed,  a  case 
•can  be  made  for  the  proposition  that  we  should  abolish  the  discretion  involved 
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in  parole  release  and  replace  it  with  lixed  maximums,  subject  to  good  time  deduc- 
tions ;  this  would  at  least  have  the  virtue  of  eliminating  the  great  discretion 
involved  in  the  grant  process,  as  a  result  of  which  prisoners  are  left  completely 
in  the  dark  as  to  why  they  were  denied  parole  and  v\^hat  they  must  do  in  order 
to  earn  it. 

The  subject  is  so  complex,  however,  that  I  will  limit  myself  to  just  a  few  mat- 
ters involved  in  the  parole  grant  process  and  Judicial  review  of  the  parole  board. 
In  the  course  of  this  discussion,  I  shall  touch  briefly  on  other  aspects  of  the 
legislation. 

Let  me  first  say  that  the  sponsors  of  H.R.  13118  are  to  be  congratulated  for 
drafting  a  bill  that  goes  a  very  long  way  indeed  toward  remedying  most  of  the 
worst  abuses  of  Parole  Board  practice.  I  know  of  no  proposal  as  comprehensive 
and  thoughtful.  The  presumption  in  favor  of  parole ;  the  requirement  of  reasons ; 
the  attempt  to  limit  the  parole  conditions  to  those  that  are  really  related  to 
rehabilitation  ;  the  limitation  of  reimprisonment  to  actual  commission  of  a  crime  ; 
meaningful  judicial  review — all  these  are  new  and  necessary.  My  comments  are 
thus  more  in  the  nature  of  suggestions  for  improvement  of  an  already  fine  effort, 
rather  than  criticism  of  the  basic  concepts. 

There  are  three  crucial  areas  of  the  parole  process :  parole  grant,  conditions 
imposed  on  parolees,  and  revocation.  Cutting  across  all  is  the  role  of  judicial 
review.  Let  me  first  turn  to  one  facet  of  the  parole  grant  process. 

1.  parole:  reasons  for  denial 

It  is  now  well-established  that  few  aspects  of  the  parole  system  are  more 
troublesome  than  the  failure  of  parole  boards  to  give  reasons  for  denial.  These 
reasonless  rulings  leave  the  prisoner  baffled  and  angry — I  have  received  innumer- 
able letters  from  prisoners  all  over  the  country  complaining  about  this,  and  at 
least  one  court  has  decided  favorably.  Monks  v.  State  Board  of  Parole,  58  N.J.  238, 
277A.  2d  193  (1971).  It  has  been  reported  that  the  federal  Board  of  Parole  plans 
to  adopt  a  similar  policy,  and  since  the  bill  requires  such  reasons,  there  is  no 
need  to  belabor  the  necessity  therefor. 

The  problem  is,  however,  how  illuminating  are  the  reasons  that  are  given? 
If  the  Board  merely  uses  the  present  statutory  language  of  compatability  with 
the  welfare  of  society,  that  is  clearly  inadequate.  How  detailed  must  it  be? 

H.R.  13118  seeks  to  answer  this  question  in  §§  4210(e)(2)(A)  and  4206  by 
requiring  a  statement  of  the  specific  §  4206  factor  that  militated  against  parole. 
I  don't  think  that  is  enough,  for  the  following  reasons. 

Perhaps  I  am  overly  suspicious,  but  my  all-too-brief  study  of  parole  boards, 
including  the  Federal  Board  of  Parole,  indicates  that  like  most  bureaucracies, 
they  have  no  particular  interest  in  disclosing  anything  more  than  the  barest 
minimum  statutorily  required.  Indeed,  the  frustrating  experience  with  the  Free- 
dom of  Information  Act  indicates  that  even  where  statutorily  required,  adminis- 
trative agencies  resist  disclosure. 

Despite  a  noble  effort,  I  don't  think  the  bill  succeeds  in  maximizing  such  dis- 
closure. The  purposes  of  giving  reasons  are:  (1)  to  guide  the  prisoner  in  how  to 
improve  himself;  (2)  to  promote  honesty  and  openness  in  decision-making;  and 
(3)  to  facilitate  judicial  review.  See  Monks,  supra.  All  can  be  evaded  easily  by 
simply  stating  the  factor  in  paragraph  (1)  of  §4206.  "the  prisoner's  ability  and 
readiness  to  assume  obligations  and  undertake  responsibilities,"  and  the  Board's 
conclusion — "he  lacks  this  ability  or  readiness"'. 

Admittedly,  no  statutory  scheme  can  be  perfect.  But  if  we  are  trying  to  further 
the  three  purposes  described  above,  then  we  must  require  a  statement  of  the 
factual  predicates  for  the  conclusions  described.  At  the  very  least,  the  Board 
should  have  to  indicate  what  in  the  prisoner's  own  background  disqualifies  him 
for  parole  under  the  particular  §  4206  factor  that  is  invoked.  Only  in  this  way, 
can  the  goal  of  individualized  considerations  and  full  di.sclosure  be  achieved. 

It  would  also  be  well  to  require  the  Board  to  advise  the  prisoner  of  the  kinds 
of  changes  he  must  make  in  order  to  improve  his  chances. 

There  may  be  an  air  of  perhaps  naive  unreality  about  this.  We  all  know  that 
one  of  the  major  reasons  for  denial  is  the  Board's  belief  that  the  seriousness  of 
the  crime  warrants  confinement  beyond  the  judicially-set  minimum.  The  bill 
nowhere  permits  such  a  consideration,  and  rightly  so — that  is  primarily  a  matter 
for  the  judge  who  sets  the  minimum  to  manifest  his  belief,  as  the  community's 
representative,  of  the  seriousness  of  the  offense.  The  Board  should  not  be  retry- 
ing the  case.  Because  of  the  Board's  tendency  to  substitute  its  judgment  in  this 
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regard,  it  seems  especially  important  to  sharply  control  its  ability  to  hide  behind 
vague  statements  and  conclusions. 

There  is  another  cause  for  concern.  It  is  the  belief  of  many  of  us — and  Dr. 
Willard  Gaylin  can  speak  to  this  with  more  authority — that  the  Board  quietly 
follows  certain  policies.  For  example,  we  have  heard  that  war  resisters  at  one 
time  were  uniformly  denied  parole ;  that  now  they  can  not  get  parole  in  less  than  a 
certain  period,  regardless  of  their  individual  circumstances.  The  bill  should 
make  an  effort  to  smoke  out  such  policies,  which  may  in  fact  be  sound  in  given 
cases.  How  this  can  be  done,  I  am  not  entirely  sure,  except  perhaps  by  a  provision 
requiring  a  formal  rule-making  proceeding  in  any  case  where  the  Board  ex- 
plicitly adopts  such  a  policy.  Where  sub-rosa  policies  are  concerned,  the  matter 
is  more  difficult.  Here  again,  vague  criteria  such  as  in  §4206(1)  of  the  bill  can 
help  to  mask  the  Board's  actions.  In  this  connection,  it  would  be  well  to  mandate 
that  the  Board  keep  far  better  records  and  statistics  than  it  does  now,  to  ensure 
that  its  policies  and  practices  are  in  fact  subject  to  informed  scrutiny. 

A  third  troubling  element  in  the  parole  grant  process  is  the  way  the  federal 
Board  handles  the  so-called  "(a)(2)  sentence,"  under  present  18  U.S.C.  §4208 
(a)  (2).  The  statute  provides  that  a  judge  may  sentence  an  inmate  to  a  sentence 
that  permits  parole  at  any  time,  without  a  fixed  minimum.  The  problem  is  that  so 
far  as  I  can  tell,  the  provision  has  virtually  no  impact  on  the  actual  time  served — 
very  few,  if  any,  prisoners  are  paroled  prior  to  the  usual  minimum,  i.e.,  one-third 
of  the  maximum.  Such  a  refusal  to  parole  earlier  is  often  in  direct  opposition  to 
the  judge's  wishes,  for  a  judge  who  gives  an  (a)  (2)  sentence  often  expects  an 
early  parole.  Perhaps  one  way  to  handle  the  problem  is  to  require  the  judge  who 
gives  an  (a)  (2)  sentence  to  indicate  explicitly  that  he  expects  an  early  parole, 
and  perhaps  a  suggestion  as  to  when  he  might  be  paroled.  Although  it  might  be 
thought  that  the  scheme  of  the  90-day  hearing  of  proposed  §  4204(a)  (2)  and 
the  presumption  for  parole  of  proposed  §  4205(a)  would  push  in  this  direction,  it 
is  hard  to  believe  that  very  many  (a)  (2)  prisoners  will  really  get  paroled  that 
early. 

A  few  final  and  small  points  in  this  area  : 

(1)  What  level  of  probability  is  involved  in  "substantial  reason  to  believe," 
as  used  in  §  4205(a)  ?  Does  it  amount  to  a  preponderance  or  merely  some  substan- 
tial evidence? 

(2)  There  seems  to  be  a  drafting  ambiguity  in  §  4210(c)  (2)  in  that  it  first 
seems  to  provide  a  prisoner  with  representation  "if  he  chooses",  but  then  makes 
this  subject  to  "waiver",  implying  a  pre-existing  right  independent  of  choice. 
Deletion  of  "if  he  chooses"  and  substitution  of  "of  his  choice"  after  "qualified 
person"  would  eliminate  this  largely  verbal  problem. 

2.    CONDITIONS    OF   PAROLE 

My  comments  here  are  very  brief  and  very  complimentary.  For  a  long  time, 
parole  conditions  have  ranged  from  the  absurdly  tyrannical  to  the  impossible.  The 
bill  attempts  to  avoid  this  problem,  not  by  a  futile  attempt  to  list  the  appropri- 
ate conditions,  but  by  setting  criteria  which  these  conditions  must  meet.  I  have 
but  two  suggestions : 

(1)  In  §  4211(b)  (2),  can  parole  conditions  violate  freedom  of  conscience  in 
any  degree? 

(2)  Shouldn't  the  bill  set  out  some  of  the  conditions  that  should  not  be  im- 
posed, to  avoid  any  doubt?  For  example,  restrictions  on  travel  to  make  a  speech, 
see  Sobcll  v.  Rerd,  327  F.  Supp.  1294  ( S.D.N. Y.  1971)  ;  searches  without  probable 
cause ;  restrictions  on  what  may  be  written  or  spoken  except  as  such  writings  or 
speeches  violate  the  law  ;  participation  in  political  activity. 

3.    REVOCATION 

Here,  too,  I  have  but  a  few  comments. 

In  the  first  place,  it  would  be  well  to  try  to  separate  the  treatment  from  the 
investigatory  functions.  It  is  commonplace  that  the  merger  of  these  two  func- 
tions precludes  any  meaningful  relationship  of  trust.  Can  a  parolee  really  level 
about  one's  diflSculties  with  someone  who  has  the  power  to  lock  him  up  because 
of  those  difficulties,  who  works  with  the  police,  and  who  may  not  be  too  easy  to 
get  along  with?  The  English,  I  am  told,  separate  these  two  functions,  and  it 
would  seem  wise  to  do  so  here  as  well,  by  separating  and  dividing  function  and 
staff. 
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Secondly,  §  4218(f)  seems  to  allow  reimprisonment  if  a  parolee  "is  charged 
with  a  criminal  offense  *  *  *  [only]  if  the  parolee  is  convicted  of  such  criminal 
offense  *  *  *"  [emphasis  added].  Although  the  idea  of  limiting  reimprisonment 
to  cases  where  the  parolee  is  actually  convicted  of  a  criminal  offense  is  highly 
commendable  for  many  reasons,  it  would  not  seem  necessary  to  limit  such  situa- 
tions to  those  where  he  is  convicted  of  the  very  &ame  offense  as  charged,  as  the 
bill  seems  to  require.  If  he  is  charged  with  burglary,  he  may  plead  to  a  lesser 
-offense  like  possession  of  burglar's  tools,  and  a  plea  to  an  offense  that  is  other 
than  that  charged,  may  be  an  adequate  basis  for  reimprisonment.  The  matter 
could  probably  be  resolved  by  changing  "such  criminal  offense"  to  a  "criminal 
•offense  related  to  or  growing  out  of  such  charges." 

4.    JUDICIAL   remedies:    §4221 

Here  again,  the  basic  concept  is  sound  and  commendable,  but  some  of  the  de- 
tails need  improvement. 

(c)  I  find  the  concept  "suffering  legal  wrong"  rather  confusing.  If  it  is  meant 
to  include  anything  more  than  simply  "complaining",  it  is  not  clear  what  is 
meant.  It  may  imply  some  notion  of  legal  "right",  and  in  an  area  where  the 
"right-privilege"  distinction  has  caused  so  much  confusion,  there  is  no  need  to 
reintroduce  the  possibility  of  such  a  distinction. 

(&)  It  is  difficult  to  see  why  the  various  forms  of  review  are  listed.  Would  it 
not  be  simpler  to  provide  for  a  petition  for  review  to  a  district  court?  Inci- 
dentally, neither  the  level  of  court  (i.e.,  district  or  appeals)  is  set  out  nor  the 
venue.  As  to  the  latter,  it  would  seem  wise  to  permit  complaints  about  system- 
wide  policies  and  practices  to  be  brought  either  in  Washington,  D.C.  or  where 
the  parolee  is  located,  and  complaints  about  specific  cases  to  be  limited  to  the 
parolee's  district. 

Moreover,  the  heavy  volume  of  these  petitions — over  12,000  actions  granting 
or  denying  parole  annually,  apart  from  revocations — and  the  narrow  factual 
nature  of  many  of  the  complaints,  both  call  for  original  review  jurisdiction  in  a 
•district  court. 

(c)  On  factual  questions,  is  a  substantial  evidence  rule  to  govern? 

Indeed,  it  may  be  well  to  set  out  specifically  some  of  the  areas  subject  to  review 
and  any  special  provisions  therefor.  For  example,  findings  of  contested  fact  in 
revocation  proceedings  should  perhaps  be  reviewable  only  to  ensure  that  there  is 
some  evidence  for  the  conclusion.  Board  policies  and  rules  should  be  subject  to 
greater  review  as  to  the  factual  and  legal  bases  therefor.  In  short,  it  might  be 
well  to  break  out  some  of  the  more  important  kinds  of  review  and  to  set  forth 
the  special  scope  and  nature  of  judicial  review  for  each. 

CONOIjTJSION 

In  sum,  the  bill  is  a  very  fine  effort  to  introduce  some  rationality  and  humane- 
ness into  a  system  that  can  presently  be  accused  of  furthering  neither.  If  the 
bill  is  adopted  in  anything  like  its  present  form,  we  may  well  enter  a  new  era 
in  this  troubling  area. 

(The  statement  referred  to  at  p.  306  follows :) 

Statement  of  Paul  A.  Chernoff,  Esq.,  and  Mark  W.  Foster,  Esq. 

(Mr.  Chernoff  and  Mr.  Foster  are  staff  attorneys  with  the  Public  Defender 
■Service  for  the  District  of  Columbia  and  have  represented  many  persons  in  the 
United  States  and  District  of  Columbia  parole  systems.  Mr.  Chernoff  is  also  a 
co-chairman  of  the  American  Bar  Association  Young  Lawyers  Section,  Admin- 
istration of  Criminal  Law  and  Prison  Reform  Committee.  The  statement  and 
testimony  of  Mr.  Chernoff  and  Mr.  Foster  reflect  their  own  views  and  are  not 
made  in  a  representative  capacity. ) 

Delay  in  parole  proceedings  can  be  as  devasting  to  the  rights  of  an  individual 
as  delay  in  the  prosecution  of  a  criminal  charge.  In  each  instance  his  defense  and 
Ills  legal  position  are  normally  severely  prejudiced  by  inaction  and  the  passage 
of  time.  H.R.  13118  eliminates  or  mitigates  the  effects  of  much  of  the  inherent 
delay  in  the  United  States  parole  system.  Three  provisions  grant  this  particular 
relief:  §4212  gives  a  person  credit  for  "street-time":  §  4217(c)   requires  that 
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an  order  or  warrant  on  an  alleged  parole  violation  issue  as  soon  as  practicable ; 
and  §  4217(f)  provides  for  a  preliminary  hearing  or  release  pending  a  revocation 
hearing  with  a  mandatory  concurrent  release  provision  where  the  alleged  violation 
is  based  solely  upon  a  criminal  charge  for  which  the  parolee  has  been  admitted 
to  bail. 

Under  present  law  and  practice  a  parolee  faced  with  a  new  charge  and  unable 
to  make  bond  is  in  a  situation  so  complex  that  he  can  be  seriously  prejudiced 
by  either  action  or  inaction  of  the  Parole  Board.  Even  the  advice  of  counsel  at 
this  stage  will  not  guarantee  a  just  result.  If  parole  is  revoked  prior  to  the 
adjudication  of  the  new  charge,  the  parolee  may  lose  credit  for  time  served  pre- 
trial because  he  is  then  under  sentence  as  a  result  of  his  revocation.  Additionally, 
a  consecutive  sentence  might  result  where  it  may  be  clearly  inappropriate. 

On  the  other  hand,  delaying  the  revocation  hearing  until  after  trial  may  equally 
prejudice  the  parolee  because  the  period  of  pre-trial  incarceration  would  not  be 
credited  to  the  underlying  sentence.  Furthermore  the  lapse  of  time  between  the 
alleged  violation  and  the  hearing  may  well  render  the  parolee  incapable  of  de- 
fending himself,  especially  where  the  revocation  petition  includes  alleged  tech- 
nical violations  such  as  failure  to  report  on  a  particular  date.  Beyond  that,  it 
is  not  uncommon  for  the  Board  to  wait  until  after  service  of  the  new  sentence 
to  hold  a  hearing  and  then  revoke.  This  practice  insures  that  the  parolee  will 
not  be  able  to  defend  himself  at  a  revocation  hearing  and  deprives  him  of  credit 
for  what  may  amount  to  years  of  time  spent  in  confinement.  §  4217  allows  the 
underlying  sentence  to  run,  regardless  of  the  legal  position  or  physical  location 
of  the  parolee.  If  he  is  receiving  credit  for  his  imderlying  sentence,  then  the 
timing  of  the  decision  to  revoke  is  less  critical  both  for  the  Board  and  the  parolee. 

The  fact  that  a  parolee  may  presently  serve  a  considerable  term  in  prison  on 
new  charges  without  knowing  whether  the  U.S.  Parole  Board  will  revoke  his 
parole  also  has  a  detrimental  effect  on  rehabilitation.  First,  if  the  U.S.  Parole 
Board  is  not  required  to  make  a  decision,  it  is  difficult  for  the  correctional  au- 
thorities who  have  custody  of  the  parolee  to  plan  for  his  re-entry  into  the  com- 
munity. With  a  U.S.  Parole  Board  warrant  outstanding  against  the  prisoner 
and  a  detainer  in  his  institutional  case  file  he  may  not  be  eligible  for  various 
institutional  release  programs  short  of  complete  discharge  or  even  for  parole 
itself.  Beyond  that,  few  correctional  institutions  can  afford  to  expend  the  time 
and  effort  necessary  to  plan  a  post-release  community  program  for  an  inmate 
when  that  plan  may  never  come  into  effect  because  the  prisoner  may  end  up  in 
a  federal  prison  serving  his  "back-up"  time. 

Second,  the  uncertainty  of  not  knowing  whether  the  U.S.  Parole  Board  will 
revoke  his  parole  has  a  negative  effect  on  the  parolee  himself.  His  best  efforts 
at  self-improvement  and  co-operation  with  correctional  authorities  may  come 
to  nothing  if  the  only  result  of  his  efforts  is  that  he  may  be  removed  to  another 
prison  to  serve  his  "back-up'"  time.  Not  only  may  the  U.S.  Parole  Board's  pres- 
ent practices  reduce  the  incentive  to  rehabilitate  oneself,  but  they  may  also  pro- 
vide a  classic  disincentive  by  punishing  co-operative  behavior.  Imagine  the 
despair  of  a  prisoner  who  finds  that  as  the  result  of  several  years  of  excellent 
performance  in  an  institution,  he  may  have  earned  himself  the  right  to  start 
serving  another  sentence  in  another  institution.  The  new  sentence  may  in  fact 
be  longer  than  the  one  on  which  he  has  performed  successfully.  The  effect  of  this 
uncertainty  on  the  rehabilitation  of  such  a  parolee  may  be  disastrous. 

Credit  for  street-time  provides  both  a  positive  rehabilitative  force  for  the 
parolee  and  a  means  of  simplifying  and  making  more  equitable  the  revocation 
aspect  of  parole  violation.  Credit  for  street-time  would  not  usually  substantially 
reduce  back-up  time  since  in  our  experience  most  parole  violaters  violate  parole 
within  a  few  months  of  their  institutional  release. 

Because  we  feel  that  the  credit  for  street-time  provision  is  the  most  important 
and  salutary  single  part  of  H.R.  13118,  we  recommend  that  the  provi-sion  be  set 
forth  in  clear  and  mandatory  language.  As  the  bill  stands,  the  policy  of  credit- 
ing street  time  can  be  gleaned  only  from  a  close  reading  of  sub-paragraphs  (a) 
and  (b)  of  §4217  together  with  sub-paragraph  (a)  of  §4212.  It  seems  to  us 
that  an  additional  section  should  be  added  to  the  bill  along  the  following  lines : 
"The  jurisdiction  of  the  Board  over  the  person  of  a  parolee  shall  begin  on  the 
earliest  date  that  he  is  eligible  for  parole  under  §  4202  and  shall  terminate  upon 
th€^  expiration  of  the  maximum  term  for  which  he  was  sentenced,  reduced  by 
the  amount  of  parole  good  time  allowed  as  a  reduction  under  §  4213,  except  that 
in  the  case  of  any  prisoner  deemed  as  if  released  on  parole  under  §4164,  the 
Board's  jurisdiction  shall  terminate  at  the  expiration  of  the  period  provided  by 
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§  4164,  reduced  by  the  amount  of  parole  good  time  allowed  as  a  reduction  under 
§  4213."  We  feel  that  reference  to  the  well-understood  legal  doctrine  of  juris- 
diction will  make  the  intention  to  credit  street-time  clear  and  will  avoid  any 
construction  of  the  bill  that  would  defeat  the  intention  of  Congress. 

In  addition,  we  have  noted  the  following  sections  in  the  bill  which  seem  to  us 
to  present  problems : 

(1)  §§  4210(c)  (2),  4218(d)  (2)— Both  these  sections  refer  to  representation  of 
the  parolee  by  attorneys  or  "any  other  qualified  person."  Nowhere  does  the  bill 
define  who  is  a  qualified  person,  nor  who  shall  pass  on  his  qualification.  We  sug- 
gest the  following :  "by  an  attorney  or,  if  the  parolee  elects,  by  any  other  person 
of  his  choice." 

(2)  §  4214(a) — This  section  is  not  clear  on  the  subject  of  whether  the  parolee 
has  the  right  to  ask  the  Board  for  an  early  discharge  from  parole.  We  suggest 
that  after  line  21  be  added  the  words  "on  its  own  motion  or  upon  motion  of  the 
parolee." 

(3)  §  4217(c) — While  the  bill  provides  that  a  parolee  is  entitled  to  a  bearing 
within  twenty-one  days  of  the  issuance  of  an  order,  it  does  not  say  that  he  is 
entitled  to  issuance  of  the  order  within  a  specific  time  after  the  Board's  discovery 
of  the  alleged  violation.  The  phrase  "as  soon  as  practicable"  in  the  last  sentence 
of  the  section  is  so  vague  as  to  be  almost  meaningless,  especially  since  the  bill 
provides  no  sanction  against  the  Board's  failure  to  act  promptly.  We  suggest : 
"Any  order  or  warrant  issued  under  this  section  more  than  thirty  days  after  the 
date  on  which  the  alleged  violation  becomes  known  to  the  Board  shall  be  null  and 
void."  This  language  would  be  particularly  salutary  because  it  would  avoid  the 
type  of  delay  which  is  now  the  subject  of  so  much  litigation  under  the  constitu- 
tional rubrics  of  due  process  and  the  right  to  speedy  trial. 

(4)  §  4217(c)  (3) — This  subsection  would  seem  to  provide  an  escape  hatch 
from  the  mandatory  provisions  of  the  section  and  to  allow  for  a  possibility  beyond 
the  orders  and  warrants  which  are  carefully  set  out  in  the  balance  of  the  section. 
We  suggest  deletion. 

(5)  §§  4217(c)  (1),  4218 — Since  revocation  is  not  the  only  tool  available  to  the 
board,  the  term  "revocation  hearing"  would  be  anachronistic.  We  suggest  it  be 
called  an  "alleged  violation  hearing." 

(6)  §  4217(f)  (last  sentence) — It  seems  to  us  that  the  intention  of  this  section 
might  be  frustrated  by  the  fact  that  technical  violations  (failure  to  file  monthly 
report,  failure  to  report  arrest,  etc.)  are  usually  charged  in  addition  to  the  pri- 
mary violation.  The  parolee  might  be  incarcerated  on  the  alleged  technical  viola- 
tions even  where  he  has  been  bailed  on  the  primary  alleged  criminal  violation. 
We  suggest  that  lines  16  through  18  be  amended  to  read  "over  (an)  the  alleged 
criminal  offense  which  constitutes  the  alleged  primary  violation  of  parole  with 
respect  to  which  the  parolee  has  been  retaken." 

(7)  §  4218(e) — As  the  bill  is  now  written,  the  Board  need  only  find  "substan- 
tial reason  to  believe  that  the  parolee  violated  a  condition  of  his  parole"  in  order 
to  act.  This  very  low  standard  of  proof — in  law,  less  than  a  preponderance  of  the 
evidence — seems  to  us  too  slender  for  the  Board  to  base  its  actions  on.  We  suggest 
that  something  more  than  a  "preponderance  of  the  evidence"  but  less  than 
"beyond  a  reasonable  doubt"  would  be  appropriate.  Therefore  we  suggest  that 
the  section  require  that  "the  Board  finds  clear  and  convincing  evidence  that  the 
parolee  violated  a  condition  *  *  *." 

(8)  §  4218(d)  (2) — Again  reference  to  a  clearly  understood  legal  concept 
might  clarify  the  bill's  intention.  "(2)  the  right  to  counsel,  unless  the  parolee 
knowingly  and  intelligently  waives  that  right  and  chooses  to  be  represented  by 
another  person." 

(9)  §  4218(f) — It  seems  to  us  manifestly  unfair  that  a  parolee  should  not  be 
allowed  to  present  evidence  to  the  Board  on  what  disposition  should  be  made  of 
his  parole  revocation  when  the  alleged  violation  is  a  criminal  conviction.  It  does 
seem  reasonable  to  forbid  the  parolee  from  relitigating  the  merits  of  his  criminal 
cas^  before  the  Board,  and  the  provision  that  such  a  conviction  is  prima  facie 
evidence  of  a  violation  is  entirely  justified.  However,  we  discern  no  compelling 
interest  in  not  allowing  the  parolee  to  be  heard  on  the  subject  of  what  conse- 
quences should  flow  from  the  fact  of  his  conviction.  We  feel  that  this  section 
should  grant  the  parolee  a  hearing  on  the  dispositional  aspect  of  the  Board's 
decision. 
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(The  statement  referred  to  at  p.  319  follows :) 

Statement  of  Herbert  S.  Miller,  Adjunct  Professor,  and  Depxjty  Directob,  In- 
stitute OF  Criminal  Law  and  Procedure,  Georgetown  University  Law 
Center 

Mr.  Chairman,  I  am  concentrating  my  testimony  on  two  aspects  of  this  legis- 
lation, that  relating  to  the  criteria  used  by  the  new  Board  of  Parole  in  making 
parole  decisions  (§§4205,  4206,  and  4207)  and  the  removal  of  disqualifications 
and  disabilities  during  parole  and  after  its  termination  (§  4215). 

The  standards  suggested  in  §  4205  represent  a  significant  breakthrough  in 
guiding  parole  boards  in  making  a  determination  of  whether  a  person  should 
be  released  on  parole.  In  most  states  and  before  the  present  Federal  Parole 
Board  the  parolee  traditionally  as.sumes  the  burden  of  proving  that  he  has  been 
rehabilitated  and  that  he  should  be  placed  on  parole ;  he  must  prove  his  case. 
The  importance  of  §  4205  is  that  parole  is  assumed  to  be  the  proper  dispositic»n 
once  a  person  is  eligible  unless  the  board  determines  for  the  stated  reasons  that 
parole  should  not  be  granted. 

This  approach  is  identical  to  that  taken  by  the  American  Bar  Association  in 
its  Standurds  Relating  to  Prohatlon  (Approved  1970),  published  as  one  of  the 
many  volumes  in  the  American  Bar  As.sociation  Project  on  Standards  for  Crimi- 
nal Justice.  Section  1.3,  Criteria  for  Granting  Probation,  provides  as  follows : 

(a)  The  probation  decision  should  not  turn  upon  generalizations  about 
types  of  offenses  or  the  existence  of  a  prior  criminal  record,  but  should  be 
rooted  in  the  facts  and  circumstances  of  each  case.  The  court  should  con- 
sider the  nature  and  circumstances  of  the  crime,  the  history  and  character 
of  the  offender,  and  available  institutional  and  community  resources.  Pro- 
bation should  be  the  sentence  unless  the  sentencing  court  finds  that: 

(i)  confinement  is  necessary  to  protect  the  public  from  further  crimi- 
nal activity  by  the  ofi'ender  :  or 

(ii)  the  offender  is  in  need  of  correctional  treatment  which  can  most 
effectively  be  provided  if  he  is  confined  ;  or 

(iii)   it  would  unduly  depreciate  the  seriousness  of  the  offense  if  a 
sentence  of  probation  were  imposed. 
(h)    "Whether  the  defendant  pleads  guilty,  pleads  not  guilty  or  intends 
to  appeal  is  not  relevant  to  the  issue  of  whether  probation  is  an  appropriate 
sentence. 
Yon  will  note,  Mr.  Chairman,  that  the  type  of  circumstances  to  be  considered 
by  the  court  as  criteria  for  granting  probation  are  stated  generally  but  encom- 
pass the  factors  which  H.R.  13118  delineates  in   §  4206.  I  would  mention  one 
caveat  concerning  the  listing  of  12  factors  in  S  4206.  Many  of  them  dwell  upon 
the  past  history  of  the  offender,  particularly  factors  2.  3,  4,  7  and  10.  The  Presi- 
dent's Crime  Commission,  in  its  profile  of  the  typical  offender  in  the  United  States, 
pointed  out  that  you  frequently  would  find  an  individual  with  a  prior  record, 
most  often  starting  as  a  juvenile,  working  his  way  up  to  minor  crimes  and  ulti- 
mately into  felonies.  The.«e  individuals  have  intermittent  jobs,  low  educational 
levels,  and  their  life  style  is  characterized  by  alienation  and  disorganization. 
With  such  offenders  the  past  record  as  outlined  in  the  factors  just  mentioned 
would  be  sure  to  mitigate  against  a  parole  decision. 

I  do  not  question  the  validity  of  these  factors,  but  believe  that  more  emphasis 
.should  be  placed  on  positive  factors  which  might  help  the  prospective  parolee  in 
the  community.  These  would  include  the  training  he  may  have  received  in  the 
institution  and  the  adecjuacy  nf  community  resources  to  assist  the  prisoner. 
Merely  mentioning  them  in  the  factors  does  not  quite  answer  the  question  as  to 
whether  or  not  they  will  play  a  significant  role  in  the  parole  decision.  We  know 
that  many  penal  institutions  provide  little  in  the  way  of  training  that  is  useful 
to  an  inmate  upon  his  release.  We  also  know  that  community  resources  may  he 
minimal  and  that  institutional  planning  for  parole  may  not  always  inchule  the 
thorough  search  for  those  community  resources  which  may  be  helpful. 

To  give  vitality  to  these  two  factors  requires  an  effort  at  making  them  a 
reality.  In  this  or  parallel  legislation  these  two  factors  should  be  written  in 
.sui-h  a  manner  that  funds  for  their  implementation  are  made  available.  Without 
such  action  these  two  crucial  factors  may  become  insignificant  in  the  parole 
Board's  determinations,  and  the  di.smal  past  may  continue  to  forecast  a  dismal 
future. 

I  would  also  like  at  this  point  to  refer  to  further  standards  pronnilgated  by  the 
American  Bar  Association  in  its  Standards  Relating  to  Probation: 
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2.S     Content,  scope  and  length  of  report 

Presentence  reports  should  be  flexible  in  format,  reflecting  differences  in 
the  background  of  different  offenders  and  making  the  best  use  of  available  re- 
sources and  probation  department  capabilities.  Each  probation  department 
should  develop  gradations  of  reports  between  : 

(i)  A  short-form  report  for  primary  use  in  screening  offenders  in  order  to 
assist  in  a  determination  of  when  additional  and  more  complete  information 
is  desirable.  Short-form  reports  could  also  be  useful  in  courts  which  do  not 
have  adequate  probation  services : 

(ii)  A  full  report  which  normally  should  contain  the  following  items : 

(A)  A  complete  description  of  the  offense  and  the  circumstances  sur- 
rounding it,  not  limited  to  aspects  developed  for  the  record  as  part  of  the 
determination  of  guilt ; 

(B)  A  full  description  of  any  prior  criminal  record  of  the  offender; 

(C)  A  description  of  the  educational  background  of  the  offender; 

(D)  A  description  of  the  employment  background  of  the  offender,  in- 
cluding any  military  record  and  including  his  present  employment  status 
and  capabilities ; 

(E)  The  social  history  of  the  offender,  including  family  relationships, 
marital  status,  interests  and  activities,  residence  history,  and  religious 
affiliations ; 

(F)  The  offender's  medical  history  and,  if  desirable,  a  psychological  or 
psychiatric  report ; 

(G)  Information  about  environments  to  which  the  offender  might  re- 
turn or  to  which  he  could  be  sent  should  probation  be  granted ; 

(H)  Supplementary  reports  from  clinics,  institutions  and  other  social 
agencies  with  which  the  offender  has  been  involved  ; 

(I)  Information  about  special  resources  which  might  be  available  to 
assist  the  offender,  such  as  treatment  centers,  residential  facilities,  voca- 
tional training  services,  special  educational  facilities,  rehabilitative  pro- 
grams of  various  institutions  to  which  the  offender  might  be  committed, 
special  programs  in  the  probation  department,  and  other  similar  pro- 
grams which  are  particularly  relevant  to  the  offender's  situation ; 

(J)  A  summary  of  the  most  significant  aspects  of  the  report,  including 
specific  recommendations  as  to  the  sentence  if  the  sentencing  court  has  so 
requested. 
A  special  effort  should  be  made  in  the  preparation  of  presentence  reports  not 
to  burden  the  court  with  irrelevant  and  unconnected  details. 
Several  points  should  be  made  concerning  the  above  standards  and  their  re- 
lationship to  §§  4206  and  4207  of  H.R.  13118.  Subparagraph  (b)  calls  for  a  full 
description  of  any  prior  criminal  record  of  the  offender.  In  the  commentary 
under  this  particular  standard  the  American  Bar  Association  stresses  that  this 
should  include  only  those  charges  which  have  resulted  in  a  conviction.  The  ABA 
felt  that  such  charges  could  be  extremely  misleading  and  damaging  if  presented 
to  the  court  as  part  of  a  section  of  the  report  which  deals  with  past  convictions. 
The  same  considerations  should  apply  to  Parole  Board  deliberations. 

Section  4215,  removal  of  disqualification  or  disability,  represents  another 
breakthrough  in  modifying  the  status  of  an  ex-offender  so  that  the  collateral  dis- 
abilities which  now  present  severe  obstacles  to  employment  are  largely  obliter- 
ated. The  subject  of  criminal  records  and  their  effect  on  employment  possibilities 
is  receiving  attention  both  nationally  and  at  the  state  levels. 

The  Institute  of  Criminal  Law  and  Probation  recently  prepared  a  study  for 
the  Department  of  Labor  which  examined  this  problem  from  a  national  point  of 
view  and  made  specific  recommendations  concerning  the  problems  which  individ- 
uals with  criminal  records  have  and  approaches  which  could  alleviate  the  prob- 
lems they  have.  I  submit  a  copy  of  this  study,  which  I  authored,  for  the  Commit- 
tee's consideration.  It's  title,  The  Closed  Door — The  Effect  of  a  Criminal  Record  on 
Employment  ivith  State  and  Local  Public  Agencies,  points  up  the  problem.  For 
in  fact  we  have  closed  the  door  to  job  opportunities  by  erecting  legal  and  adminis- 
trative obstacles  which  effectively  prevent  many  individuals  with  criminal  rec- 
ords from  functioning. 

In  a  suggested  model  statute  the  study  adopted  a  requirement  that  annullment 
or  expungement  of  the  record  should  be  granted  upon  the  completion  of  parole 
unless  the  court  felt  that  the  person  had  not  been  rehabilitated.  A  further  stand- 
ard is  enunciated  which  provides  that  two  years  after  the  completion  of  parole,  if 
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expungement  has  not  been  granted  and  no  subsequent  offense  has  occurred,  that 
expungement  should  be  automatic.  The  standard  suggested  in  §  4215,  which  pro- 
vides for  possible  removal  of  the  disqualification  during  parole  is  a  better  ap- 
proach in  my  vievp,  and  providing  that  a  certificate  of  termination  of  parole 
automatically  includes  such  removal  is  even  better.  In  testimony  before  the  Sen- 
ate Subcommittee  on  National  Penitentiaries  I  urged  that  expungement  be  auto- 
matic unless  the  government  contested  its  being  granted. 

However,  subsecion  (4)  of  §4215  does  present  some  problems  for  me.  It  appears 
to  allow  federal,  state,  and  local  courts  and  public  agencies  to  consider  the  rec- 
ord, despite  its  being  expunged,  in  making  employment  decisions.  The  study  I 
have  just  completed  points  out  that  this  is  the  one  obstacle  which  should  be  re- 
moved so  as  to  give  the  individual  a  chance  to  work  and  thus  actually  prevent 
criminal  activity. 

The  basic  assumption  underlying  this  recommendation  is  that  a  mark  of  suc- 
cess in  our  society  is  the  ability  to  function  through  working.  If  we  continue  to 
permit  a  criminal  record  to  act  as  an  obstacle  to  an  individual's  attempt  to  ob- 
tain employment  then  we  are  almost  mandating  that  that  individual  continue  his 
criminal  behavior  because  we  do  not  permit  the  obstacle  to  be  removed. 

In  the  model  bill  suggested  in  the  study  certain  law  enforcement  purposes  for 
using  criminal  records  are  recognized  as  legitimate  and  exceptions  could  be  made 
in  the  employment  area  where  investigations  of  crime,  employment  with  law  en- 
forcement agencies  or  sensitive  national  agencies  are  invovlved.  But  for  the  broad 
range  of  employment  possibilities  the  record  should  not  go  on  forever  blocking 
opportunities  for  that  person.  You  might  therefore  consider  an  amendment  to 
subsection  (4)  which  would  provide  that,  except  for  law  enforcement  purposes, 
consideration  of  the  conviction  shall  not  be  related  to  any  purposes  directly  or 
indirectly  related  to  an  application  for  employment,  a  license  to  practice  a  trade 
or  profession,  for  obtaining  bonding,  or  in  relation  to  any  civil  right  or  privilege. 

I  would  like  to  comment  briefly  on  several  other  sections  in  this  proposed  legis- 
lation and  begin  with  §  4211,  conditions  of  parole.  In  general  they  follow  the 
mandate  of  the  American  Bar  Association  in  its  Standards  Relating  to  Probation. 
In  fact  the  standard  which  prohibits  association  with  certain  types  of  individuals 
is  too  broad.  The  approach  in  §  4211,  of  limiting  restrictions  on  freedom  of  asso- 
ciation, is  more  consonant  with  the  realities.  The  follovping  is  from  Standards  Re- 
lating to  Probation: 

PART   irr.    CONDITIONS    OF   PROBATION 

5.1  Imposition  and  implementation  of  conditions 

(a)  All  conditions  of  probation  should  be  prescribed  by  the  sentencing 
court  and  presented  to  the  probationer  in  writing.  Their  purpose  and  scope 
and  the  possible  consequence  of  any  violations  should  be  explained  to  him 
by  the  sentencing  court  or  at  an  early  conference  with  a  probation  oflScer. 

(6)  Probation  oflScers  must  have  authority  to  implement  judicially  pre- 
scribed conditions ;  but  the  conditions  should  be  sufficiently  precise  so  that 
probation  officers  do  not  in  fact  establish  them. 

(c)  The  probationer  should  have  the  right  to  apply  to  the  sentencing  court 
for  a  clarification  or  change  of  conditions. 

5.2  'Nature  and  determination  of  conditions 

{a)  It  should  be  a  condition  of  every  sentence  to  probation  that  the  pro- 
bationer lead  a  law-abiding  life  during  the  period  of  his  probation.  No  other 
conditions  should  be  required  by  statute ;  but  the  sentencing  court  should  be 
authorized  to  prescribe  additional  conditions  to  fit  the  circumstances  of  each 
case.  Development  of  standard  conditions  as  a  guide  to  sentencing  courts  is 
appropriate  so  long  as  such  conditions  are  not  routinely  imposed. 

(b)  Conditions  imposed  by  the  court  should  be  designed  to  assist  the  pro- 
bationer in  leading  a  law-abiding  life.  They  should  be  reasonably  related  to 
his  rehabilitation  and  not  unduly  restrictive  of  his  liberty  or  incompatible 
with  his  freedom  of  religion.  They  should  not  be  so  vague  or  ambiguous  as 
to  give  no  real  guidance. 

(c)  Conditions  may  appropriately  deal  with  matters  such  as  the  following: 

(i)  Cooperating  with  a  program  of  supervision  ; 
(ii)  Meeting  family  responsibilities; 

(iii)  Maintaining  steady  employment  or  engaging  or  refraining  from 
engaging  in  a  specific  employment  or  occupation  ; 
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(iv)  Pursuing  prescribed  educational  or  vocational  training; 

(v)  Undergoing  available  medical  or  psychiatric  treatment: 

(vi)  Maintaining  residence  in  a  prescribed  area  or  in  a  special  facility  ' 
established  for  or  available  to  persons  on  probation  ; 

(vii)  refraining  from  consorting  with  certain  types  of  people  or  fre- 
quenting certain  types  of  places  ; 

(viii)  Making  restitution  of  the  fruits  of  the  crime  or  reparation  for 
loss  or  damage  caused  thereby. 

(d)  Conditions  requiring  payment  of  fines,  restitution,  reparation,  or  fam- 
ily support  should  not  go  beyond  the  probationer's  ability  to  pay. 

(e)  The  performance  bond  now  authorized  in  some  jurisdictions  should 
not  be  employed  as  a  condition  of  probation. 

(/)  Probationers  should  not  be  required  to  pay  the  costs  of  probation. 

3.S  Modification  and  termination  of  conditions 

Conditions  should  be  subject  to  modification  or  termination  by  the  court. 
All  changes  in  conditions  should  be  presented  to  the  probationer  in  the  man- 
ner prescribed  in  section  3.1  of  this  Report.  Where  the  proposed  modifica- 
tions would  result  in  a  form  of  confinement  as  a  condition  of  continued  pro- 
bation, the  probationer  should  be  afforded  the  procedural  rights  set  forth  in 
Part  y  of  this  Report. 
The  revocation  proceedings  in  the  bill  are  a  remarkable  advance  over  those 
now  provided  for  by  law  or  in  the  regulations  of  the  present  Parole  Board.  The 
emphasis  on  those  steps  which  can  be  taken  short  of  parole  revocation  is  com- 
mendable. You  might  wish  to  consider  whether  or  not  more  informal  proceedings, 
short  of  a  full  revocation  proceeding,  might  be  taken  in  order  to  take  action  short 
of  a  parole  revocation.  I  believe  that  this  is  implied  in  the  Standards  Relating 
to  Revocation  of  Probation  and  other  Sanctions  found  in  Standards  Relating  to 
Probation: 

PART   V.   REVOCATION   OP  PROBATION   AND  OTHER   SANCTIONS 

5.1  Grounds  for  an  alternative  to  probation  revocation 

(a)  Violation  of  a  condition  is  both  a  necessary  and  a  suflBcient  ground  for 
the  revocation  of  probation.  Revocation  followed  by  imprisonment  should  not 
be  the  disposition,  however,  unless  the  court  finds  on  the  basis  of  the  original 
offense  and  the  intervening  conduct  of  the  offender  that: 

(i)    Confinement   is    necessary    to    protect   the   public    from    further 
criminal  activity  by  the  offender  :  or 

(ii)  The  offender  is  in  need  of  correctional  treatment  which  can  most 
effectively  be  provided  if  he  is  confined  :  or 

(iii)    It  would  unduly  depreciate  the  seriousness  of  the  violation  if 

probation  were  not  revoked. 

(ft)  It  would  be  appropriate  for  standards  to  be  formulated  as  a  guide  to 

probation  departments  and  courts  in  processing  the  violation  of  conditions. 

In  any  event,  the  following  intermediate  steps  should  be  considered  in  every 

case  as  possible  alternatives  to  revocation  : 

(i)  A  review  of  the  conditions,  followed  by  changes  where  necessary 
or  desirable ; 

(ii)    A  formal  or  informal  conference  with   the  probationer  to  re- 
emphasize  the  necessity  of  complian<^e  with  the  conditions  : 

(iii)   A  formal  or  informal  warning  that  further  violations  could  re- 
sult in  revocation. 

5.2  Arrest  of  probationers 

(a)  Formal  arrests  of  probationers  for  the  alleged  violation  of  conditions 
of  their  probation  should  be  preceded  by  the  issuance  of  an  arrest  warrant 
based  upon  probable  cause  that  a  violation  has  occurred.  Arrests  without  a 
warrant  should  be  permitted  only  when  the  violation  involves  the  commis- 
sion of  another  crime  and  when  the  normal  standards  for  arrests  without  a 
warrant  have  otherwise  been  met. 

(6)  Probation  ofileers  should  not  be  authorized  to  arrest'probationers. 

5.3  Proceedings  following  commission  of  another  crime 

A  revocation  proceeding  based  solely  upon  commission  of  another  crime 
ordinarily  should  not  be  initiated  prior  to  the  disposition  of  that  charge. 
However,  upon  a  showing  of  probable  cause  that  another  crime  has  been  com- 
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mitted  by  the  probationer,  the  probation  court  should  have  discretionary 
authority  to  detain  the  probationer  without  bail  pending  a  determination  of 
the  new  criminal  charge. 

5.4     Nature  of  revocation  proceedings 

{a)  The  court  should  not  revoke  probation  without  an  open  court  proceed- 
ing attended  by  the  following  incidents  : 

(i)  A  prior  written  notice  of  the  alleged  violation  ; 
(ii)  Representation  by  retained  or  appointed  counsel;  and 
(iii)  Where  the  violation  is  contested,  establishment  of  the  violation 
by  the  government  by  a  preponderance  of  the  evidence. 
Sentence  should  be  imposed  following  a  revocation  according  to  the  same 
procedures  as  are  applicable  to  original  sentencing  proceedings. 

( b )  The  government  is  entitled  to  be  represented  by  counsel  in  a  contested 
revocation  proceeding. 

(c)  As  in  the  case  of  all  other  proceedings  in  open  court,  a  record  of  the 
revocation  proceeding  should  be  made  and  preserved  in  such  a  manner  that 
it  can  be  transcribed  as  needed. 

(d)  An  order  revoking  probation  should  be  appealable  after  the  offender 
has  been  resentenced. 

Revocation  should  be  treated  as  a  last  resort,  after  all  methods  short  of  revo- 
cation have  failed.  Measures  short  of  revocation  may  not  require  the  full 
panoply  of  due  process  protections  which  are  called  for  should  revocation  be 
yiven  serious  consideration.  You  might  be  able  to  avoid  the  rather  lengthy 
proceedings  if  action  short  of  a  revocation  seemed  possible. 

I  just  want  to  comment  on  one  final  matter  concerning  the  makeup  of  the 
Parole  Board  as  delineated  in  §  4201.  Certain  minority  groups  have  a  substantial 
number  of  their  members  in  the  prison  system.  They  have  frequently  expressed 
the  view  that  parole  boards  do  not  always  reflect  their  presence  in  the  prison 
system.  Perhaps  the  committee  might  wish  to  consider  whether  or  not  one  of  the 
categories  could  be  so  worded  as  to  reflect  the  presence  of  certain  groups  in  a 
prison  system.  I  refer  here  to  consideration  being  given  to  the  factors  of  sex, 
age  or  race.  That  concludes  my  testimony,  Mr.  Chairman. 


(The  statement  referred  to  at  p.  328  follows :) 

Statement  of  Julian  Tepper,  Dikector,  National  Law  Office,  National  Legal 
Aid  and  Defender  Association 

Through  its  membership,  which  consists  of  nearly  all  of  the  legal  aid,  legal 
services  and  defender  oflSces  in  the  United  States,  the  National  Legal  Aid  and 
Defender  Association  has  a  long  history  of  providing  assistance  to  poor  persons 
needing  the  help  of  lawyers.  Early  in  1971,  NLADA  established  the  National  Law 
OflBce  in  Washington,  D.C.,  to  deal  with  problems  of  the  poor  which  are  national 
in  scope  and  to  provide  legal  representation  in  cases  which  may  have  a  critical 
impact  on  the  poor.  Since  its  inception,  the  National  Law  Office  has  concen- 
trated on  defender-related  issues,  especially  in  the  areas  of  prison  reform  and 
prisoners'  rights. 

The  Office's  activities  have  included  the  representation  of  inmate-petitioners 
in  litigation  concerning  the  conditions  of  their  confinement ;  assistance  to  other 
attorneys  in  similar  suits  throughout  the  nation  ;  establishment  of  the  nation- 
wide NLADA  Prisoners'  Rights  Organization ;  participation  in  the  development 
of  the  National  Committee  for  Prisoners'  Rights ;  and  technical  assistance  to  cor- 
rectional systems  in  the  development  and  implementation  of  constitutionally- 
acceptable  yet  rehabilitation-oriented  standards,  rules,  procedures,  and  policies. 

As  I  have  previously  indicated  to  the  committee,  I  would  like  to  primarily  dis- 
cuss two  topics  today :  section  4206  of  H.R.  13118,  entitled  "factors  taken  into  ac- 
count in  parole  determination,"  and  section  4211,  entitled  "conditions  of  parole." 
I  have  also  included  less  extensive  comments  on  other  sections  of  the  bill  in  the 
latter  part  of  the  written  statement  which  I  have  submitted  to  the  committee. 

Both  sections  4206  and  4211  go  to  the  heart  of  any  parole  statute  because  the 
resolution  of  the  issues  of  parole  determination  and  parole  conditions  depends 
entirely  on  the  basic  philosophy  underlying  the  statute.  This  is  particularly  true 
of  the  section  dealing  with  factors  to  be  considered  in  the  granting  of  parole. 
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I  should  begin  by  saying  that  the  NLADA  National  Law  Office  endorses  section 
4206  (I  shall  not  be  able  to  say  the  same  for  section  4211),  but  strongly  believes 
that  it  is  incomplete  in  its  present  form.  The  section  should  be  read  in  light  of 
section  4205,  which  clearly,  and  quite  properly,  establishes  a  presumption  -for 
parole.  Let  me  add  here  that  since  the  bill  recognizes  in  section  4218(e)  that 
violation  of  parole  conditions  is  not  so  serious  as  actual  criminal  conduct,  it 
would  be  consistent  with  this  recognition  to  adopt  the  "high  likelihood"  standard 
in  §  4205(a)  (2).  I  would  also  urge  that  §  4205(a)  (1)  be  changed  to  require  parole 
unless  the  Board  has  substantial  reason  to  believe  that  the  prisoner  will  engage 
in  specified  criminal  activity.  Forcing  the  Board  to  identify  the  type  of  criminal 
conduct  which  it  believes  the'prisoner  will  commit  will : 

1.  Assure  all  concerned  that  the  Board  truly  looked  at  the  man  and  not  merely 
a  stereotype  and  that  it  did  not  simply  rely  on  a  vague  assumption  of  crime 
proneness. 

2.  Make  the  prison  process  look  at  each  incoming  prisoner  (and  the  inmate 
at  himself)  as  having  a  particular  problem  which  must  be  overcome  by  a  co- 
operative effort. 

3.  Enable  any  possible  review  of  a  negative  decision,  including  subsequent 
parole  determination  hearings,  to  know  upon  what  the  decision  of  denial  was 
based,  with  sufficient  specificity  so  that  its  validity,  initially  or  at  a  latter  point 
in  time,  may  be  better  determined. 

These  same  points  also  apply  to  conditions  of  parole.  In  sum  then,  with  regard 
to  §  4205,  parole  should  be  granted  unless  the  Board  determines  that  there  is 
substantial  reason  to  believe  that  the  prisoner  will  engage  in  criminal  conduct 
specified  by  the  Board  or  there  is  a  high  likelihood  that  the  prisoner  will  not 
conform  to  specified  conditions  of  parole  to  be  established  under  §  4211. 

We  have  pitifully  little  reliable  information  about  the  correctional  process 
(or  any  other  aspect  of  the  criminal  justice  field  for  that  matter),  but  we  do 
know  that  extended  incarceration  in  any  type  of  institution — old  or  new,  punitive 
or  treatment-oriented,  prison  or  mental  hospital — directly  and  adversely  aftVct.s 
the  prospects  for  rehabilitation.  In  this  regard,  I  would  recommend  to  this  sub- 
committee an  additional  provision  which  the  Congress  in  1947  added  to  the  dis- 
trict of  Columbia  Code  (D.C.  Code,  Section  24-201c).  That  provision  would  allow 
the  Parole  Board,  at  any  time  during  the  first  one-third  of  an  inmate's  sentence, 
to  recommend  to  the  sentencing  court  that  it  reduce  the  inmate's  minimum  sen- 
tence so  that  the  Board  could  immediately  parole  him.  For  the  subcommittee's 
general  information,  I  have  included  the  analogous  D.C.  provision  in  a  footnote,' 
although  not  endorsing  all  aspects  of  the  statute. 

The  lack  of  information  which  I  mentioned  a  moment  ago  Is  no  where  more 
serious  than  in  the  prediction  of  future  behavior.  We  really  do  not  have  much 
capability  at  the  present  time.  This  inability  to  predict  underscores  the  impor- 
tance of  the  presumption  for  parole  as  a  means  of  avoiding  incarceration  which 
often  causes  recidivism,  and  brings  us  directly  to  section  4206  and  the  issue  of 
appropriate  factors  in  parole  determination. 

The  proposed  section  represents  one  of  the  two  basic  approaches  to  the  prob- 
lem of  analyzing  an  inmate's  readiness  for  parole.  The  other  approach  empha- 
sizes, almost  exclusively,  the  inmate's  record  while  in  prison.  This  is  the  approach 
favored  by  many  inmates  who  are  normally  my  clients.  The  theory  behind  this 
approach  is  that  the  person  should  be  judged  only  by  what  he  is — as  demonstrated 
by  his  recent  past,  i.e.,  his  time  in  prison — and  not  by  what  he  has  been.  There 
is  the  related  argument  that,  since  he  is  being  judged  by  his  response  to  the 
prison  program,  the  inmate  should  not  logically  be  held  accountable  for  pre-treat- 
ment  behavior  because  the  sentencing  court  has  already  done  this  in  determining 
his  punishment.  These  are  important  arguments  but  fail  to  consider  the  basic 
nature  of  prison  and  prison  life. 


1  §  24— 201c.  Applications  for  reduction  of  minimum  sentence — Jurisdiction  of  court — 
Lirn'ts  on  reduction  for  certain  crimes. 

When  by  reason  of  his  tralnlnir  and  response  to  the  rehabilitation  proeram  of  the 
Department  of  Corrections  it  appears  to  the  Board  that  there  Is  a  reasonable  probability 
that  a  prisoner  will  live  and  remain  at  liberty  without  violating  the  law.  and  that  his 
immediate  release  Is  not  Incompatible  with  the  welfare  of  society,  but  he  has  not  served 
his  minimum  sentence,  the  Board  in  its  discretion  may  apply  to  the  court  imnosing 
sentence  for  a  reduction  of  his  minimum  sentence.  The  court  shall  have  jurisdiction  to 
act  upon  the  application  at  any  time  prior  to  the  expiration  of  the  minimum  sentence 
and  no  hearlnp  shall  be  required.  If  a  prisoner  is  servins  a  sentence  for  a  crime  for 
which  a  minimum  sentence  is  prescribed  by  section  24-203  (b)  his  minimum  sentence 
shall  not  be  reduced  under  this  section  below  the  minimum  sentence  so  orescrlbed. 
(July  17,  1947,  61  Stat.  379,  ch.  263,  §  4  ;  June  29,  1953,  67  Stat.  92  ;  ch.  159,  §  201(b).) 
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That  basic  nature  can  best  be  described  as  unreality.  Even  our  "best"  prisons 
offer  little  beyond  idleness  except  dead-end  prison  maintenance  jobs.  In  addition, 
the  structured  nature  of  prison  life  trains  a  man  not  to  think  about,  not  to  ana- 
lyze and  not  to  decide  even  the  simplest  matters  for  himself.  This,  I  know,  is  a 
rather  strong  and  sweeping  statement  but  it  is  also  the  conclusion  of  Professor 
Daniel  Glaser,  Professor  Erving  Goffman,  Donald  Clemer,  and  the  New  York 
Commissioner  on  Mental  Hygiene,  among  others.  A  person  who  has  done  well  in 
prison  may  be  prepared  for  nothing  but  prison.  In  addition,  my  experience  as  a 
prisoners'  rights  attorney  has  demonstrated  that,  unfortunately,  through  mis- 
takes and  malice  but  largely  through  misunderstanding  and  cultural  differences, 
prison  records  frequently  convey  a  highly  inaccurate  picture  of  the  inmate.  In- 
deed, research  on  the  effects  of  "institutionalization''  shows  that  it  is  the  more 
independent  and  self-sufficient  inmates  who  frequently  have  the  most  difficulty  in 
conforming  to  prison  life.  Yet  independence — the  strength  to  withstand  peer 
group  pressures  and  adverse  personal,  familial,  and  social  situations — and  self- 
sufficiency — the  resourcefulness  to  achieve  the  things  which  we  all  want  by 
legitimate  methods — are  the  very  qualities  which  most  authorities  believe  to  be 
essential  to  post-incarceration  success.  Thus,  the  prison  record  is  not  a  proper 
criterion  on  which  to  base  parole  determinations. 

That  leaves  us  with  the  approach  of  Section  4206.  It  should  first  be  said  that 
subparagraph  (9)  of  Section  4206  presently  provides  for  the  consideration  of  the 
prisoner's  conduct  during  imprisonment.  I  will  momentarily  suggest  some  revi- 
.sions  of  the  entire  section  which  will  include  this  subparagraph.  Additionally, 
conduct  characterized  as  rule  violations  should  be  considered  by  the  Board  only 
if  internal  disciplinary  procedures  comporting  with  the  due  process  requirements 
of  the  fifth  amendment  were  utilized.  Also,  the  subparagraph  should  be  clari- 
fied to  insure  that  only  the  prisoner's  conduct  during  the  present  term  of  im- 
prisonment should  be  considered :  conduct  in  previous  terms  has,  by  definition, 
already  been  found,  in  most  cases,  by  some  parole  board,  not  to  indicate  unsuit- 
ability  for  release. 

To  accord  with  the  presumption  for  parole  established  by  section  4205,  section 
4206  should  he  rewritten  to  provide  that  if  the  Board  denies  parole  it  identifies 
the  factors  relied  upon  in  determining  improbability  of  success  upon  parole  and 
sets  forth  how  the  one  is  related  to  the  other.  By  way  of  example,  there  would 
have  to  be  a  definite  showing  in  the  Board's  reasoning  as  to  how  and  why  a 
prisoner's  misconduct  in  prison  demonstrates  the  likelihood  that  he  will  commit 
specified  crimes  or  will  be  unable  to  comply  with  certain  parole  conditions. 
Similarly,  to  deny  parole,  there  would  have  to  be  a  concrete  showing,  not  mere 
speculation,  about  the  relation  between  tendency  to  future  crime  or  parole  viola- 
tions and  the  lack  of  close  family  ties,  the  prisoner's  proposed  residence  or  lack 
thereof,  the  prisoner's  vocational  skills  and  employment  prospects,  previous  parole 
experience  or  addiction  history,  and  so  on.  Again,  such  a  standard  or  requirement 
should  have  the  additional  benefit  of  forcing  .some  improvement  in  prison  treat- 
ment programs  since,  sooner  or  later,  continual  assertions  by  prison  authorities 
that  their  institution  has  done  nothing,  for  example,  to  ameliorate  drug  depend- 
ency or  to  help  a  man  change  the  qualities  which  underlay  a  sentencing  judge's 
recommendation  for  an  extended  sentence  or  to  counsel  the  man  to  with.stand 
pressures  or  influences  from  family  or  neighborhood  or  even  lack  of  employment, 
are  bound  to  prove  embarrassing  to  the  point  of  diminishing  political  returns. 

Still  another  benefit  should  result  from  the  revision  of  section  4206  which  I 
have  propo.sed  to  require  a  definite  demonstration  of  factors  which  are  claimed 
to  be  adverse  to  prospects  for  a  succes.sful  parole.  This  additional  benefit  should 
be  explicitly  recognized  and  required  by  section  4206.  If  the  government  is  re- 
quired, under  this  section  and  section  4210(e)  (2)  (A),  to  demonstrate  the  validit.v 
of  purportedly  adverse  factors,  it  will  have  to  undertake  appropriate  research. 
For  example,  such  research  may  show,  as  at  least  one  major  investigation  indi- 
cates, that  the  lack  of  a  job  is.  for  some  types  of  or  all  inmates,  highly  correlated 
with  recidivism.  I  should  note  here  that  Professor  Philip  E.  Johnson,  in  his  recent 
report  to  the  Administrative  Conference  of  the  United  States  on  the  Parole  Board, 
mentions  that  the  Board  has  already  initiated  such  research.  Provision  should  be 
made  in  some  part  of  the  proposed  bill  to  insure  that  this  project,  now  assisted 
by  the  LEAA.  is  adequately  funded  and  that  such  re.search  be  constantly  updated. 
Section  4206  should  be  revised  to  require  the  Parole  Board  to  consider,  and  adopt 
an  .soon  as  appropriate,  on  the  basis  of  this  research  and  in  accordance  with  the 
Administrative  Procedure  Act,  regulations  specifying  the  priority  of  each  of  the 
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enumerated  factors.  An  even  better  approach  would  require  the  Board  to  si^ecify 
such  priorities  in  the  case  of  each  inmate.  This  alternative,  like  my  sugge.stion 
for  a  specific  showing  of  why  any  factor  is  a  negative  one  for  a  particular  inmate 
should  also  force  improvement  in  initial  prison  classification  techniques. 

I  have  attached  as  an  appendix  to  my  written  statement  a  suggested  revision 
of  section  4206,  and  several  other  sections,  incorporating  the  foregoing  and  other 
proposals. 

Turning  now  to  section  4211,  I  respectfully  submit  notwithstanding  any 
prior  testimony  that  that  section  is  directly  and  absolutely  antithetical  to  the 
basic  assumptions  underlying  the  bill  and  perpetuates  the  demonstrated  defects 
of  present  Parole  Board  policies  which  this  bill  is,  in  part,  intended  to  remedy. 
The  rest  of  this  bill  seems  to  be  aimed  at  creating  a  structure,  or  requiring  the 
Parole  Board  to  structure  its  decision-making  process.  Such  a  thrust  accords 
with  the  most  fundamental  principles  of  the  Administrative  Procedure  Act,  mod- 
ern management  theory,  successful  rehabilitation  programs  and  due  process  of 
law.  Yet  this  one  section  will  allow  the  abandonment  of  such  an  overall  approach, 
leaving  the  Board  unfettered  discretion  in  setting  parole  conditions. 

On  the  whole,  section  4211,  at  best,  denigrates  the  Board's  basic  good  faith  (for 
surely  the  Board  already  adheres  to  the  broad  principles  of  subsection  ( b ) )  ; 
unless  revised,  section  4211  will  play  a  cruel  joke  on  all  of  us  who  look  to  this  bill 
to  effect  significant  improvements  in  Parole  Board  procedures. 

Professor  Fred  Cohen,  a  previous  witness  before  this  subcommittee  and  the 
authority  to  whom  subsection  (b)  of  section  4211  is  most  indebted,  has  summa- 
rized the  legal  issues  raised  by  parole  conditions  as  follows : 

1.  Conditions  often  infringe  basic  constitutional  rights. 

2.  Conditions  may  be  indiscriminately  applied. 

3.  Conditions  are  often  so  vague  as  to  create  uncertainty  for  the  sui)ervised 
individual  and  unfettered  revocation  discretion  in  the  government. 

4.  Some  conditions  are  diflScult  or  impossible  to  comply  with. 
Section  4211  does  almost  nothing  to  remedy  these  abuses. 

Subsection  (a)  wisely  specifies  a  period  of  residence  in  a  community  treatment 
facility  or  non-re.sidential  participation  in  such  a  program  as  one  possible  condi- 
tion of  parole.  But  that  subsection  is  extremely  vague,  even  confusing,  on  the 
termination  of  such  residence  for  "adversely  affect [ing]  the  rehabilitation  of 
other  residents  or  participants."  Does  this  include  otherwise  acceptable  behavior? 
Does  this  provision  empower  the  Board  to  return  the  person  to  prison?  If  yes,  is  a 
prior  hearing  required  in  accordance  with  section  4218?  If  the  Board  can  change 
or  impose  new  conditions,  is  the  parolee  entitled  to  a  hearing,  either  in  accordance 
with  the  parole  determination  procedures  under  section  4210  or  parole  revocation 
procedures  under  section  4218?  Is  the  Board  authorized  to  assign  a  i)erson  to  a 
community  treatment  facility  before  parole  to  further  analyze  his  readiness  for 
parole  and  to  ready  him  for  life  on  the  outside?  If  it  does  have  this  authority, 
as  I  believe  it  should,  to  what  procedural  rights  is  the  resident  entitled  before  he 
is  returned  to  prison  on  allegations  that  he  is  not  ready  for  parole,  or  not  suited 
for  halfway-house  residence,  or  guilty  of  misconduct  in  the  community  facility? 
Furthermore,  may  the  Board  withhold  or  delay  parole  if  it  determines  that  such 
residence  is  necessary  or  desirable  but  no  places  for  the  prisoner  are  available? 

Subsection  (b)  constitutes  an  important  initial  approach  to  the  other  condi- 
tions which  the  Board  may  impose.  But  it  evades  the  really  difficult  problems 
raised  by  specific  conditions  such  as  those  mentioned  a  moment  ago  because  it 
leaves  the  interpretation  of  the  four  criteria  entirely  to  the  Board.  A  preferable 
approach  would  specifically  enumerate  i^ermissilile  conditions,  with  the  Board 
authorized  to  impose  one  or  more  on  the  parolee,  after  considering  the  four 
subsection  (b)  criteria.  I  have  suggested  one  possible  group  of  conditions  in  the 
appendix  to  this  statement. 

In  deciding  the  conditions  which  the  Board  will  be  authorized  to  imposed,  the 
Congress  will  face  difficult  issues  of  constitutional  dimensions.  But  it  is  appro- 
priate that  such  decisions  not  be  delegated  to  an  administrative  agency,  not 
only  because  of  their  inherent  importance,  but  also  because  their  resolution 
reflects  the  overall  approach  which  the  Board  will  take  toward  its  clients.  Such 
basic  considerations  are  clearly  the  prerogative,  and  the  duty,  of  the  Legislative- 
Branch. 

One  of  these  decisions  is  whether  or  not  the  Board  should  ever  be  permitted 
to  restrict  the  parolee's  First  Amendment  rights  of  religion  and  especially  speech 
and  assembly.  At  least  two  Federal  Courts  have  held  that  a  parolee's  freedom 
of  speech  and  right  of  assembly  and  petition  may  not  be  denied  him  through 
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restrictive  parole  conditions.  Hyland  v.  Procvnier,  311  F.  Supp.  749  (N.D.  Calif. 
1970)  ;  Sobell  v.  Reed,  9  CrL  2189  (June  9,  1971).  One  court  enjoined  the  de- 
fendant state  parole  board  from  requiring  the  plaintiff  and  other  parolees  to 
obtain  permission  before  making  public  speeches  and  from  otherwise  prohibiting 
any  parolee  from  speaking  because  of  the  expected  content  of  his  speech.  The 
second  court  entered  a  similar  order  applicable  to  both  speech  and  assembly, 
allowing  the  U.S.  Parole  Board  to  restrict  the  parolee's  activities  only  upon  the 
showing  of  a  "specific,  concretely  described  and  highly  likely  danger  of  mis- 
conduct by  plaintiff  himself." 

This  latter  decision  also  heavily  emphasized  the  First  Amendment  right  of 
association,  thus  implicitly  questioning  the  validity  of  prohibitions  on  the  associa- 
tion of  parolees  with  other  ex-offenders. 

Research  shows  that  the  underlying  purpose  of  such  conditions,  i.e.,  to  prevent 
association  for  criminal  purposes,  may  have  some  validity.  But  it  is  difficult,  if 
not  impossible,  for  many  parolees  to  return  to  their  environment  and  avoid  such 
associations  among  their  neighbors,  friends  and  acquaintances.  At  the  most, 
if  at  all,  such  a  condition  should  exclude  only  knowing  association  with  other 
specific  ex-offenders,  such  as  former  co-defendants.  Because  of  the  potential  for 
harassment  and  arbitrary  enforcement,  it  would  be  preferable  to  prohibit  this 
condition  entirely. 

The  abridgement  of  fourth  amendment  rights  against  unreasonable  searches 
and  seizures  is  the  most  resented  and  most  abused  parole  practice.  Parolees  are 
commonly  required  to  submit  to  visits  and  searches  by  their  parole  officers  and 
other  law  enforcement  agencies  without  a  showing  of  probable  cause,  without 
prior  notice  and  at  any  time  of  the  day  or  night.  Such  conditions  of  parole  may 
presently  be  imposed  by  the  parole  board  either  at  the  time  of  parole  or  as  an 
ex  post  facto  condition  at  a  revocation  hearing.  Two  basic  rationales  purportedly 
underlie  the  abrogation  of  parolees'  rights  against  unreasonable  searches  and 
seizures  and  the  corollary  suspension  of  the  exclusionary  rule.  One  is  the  proposi- 
tion that  the  parolee's  fourth  amendment  rights  are  adequately  protected  by  the 
exclusion  of  illegally  seized  evidence  at  any  criminal  trial.  The  premise  of  this 
proposition  is  mistaken.  It  assumes  that  the  exclusionary  rule  is  something  .sepa- 
rate from  the  fourth  amendment.  The  Supreme  Court  has  held,  to  the  contrary, 
that  the  rule  is  an  integral  part  of  the  fourth  amendment ;  it  must  apply  wherever 
the  fourth  amendment  applies.  The  conclusion  of  the  proposition  that  fourth 
amendment  rights  are  adequately  protected  by  excluding  illegally  seized  evidence 
only  from  the  trial  but  not  from  the  parole  revocation  hearing,  is  patently  absurd. 
Law  enforcement  officials  frequently  cooperate  with  parole  authorities,  relying 
on  the  revocation  of  parole,  so  that  the  bail-setting  process  and  even  the  entire 
criminal  trial  may  be  avoided.  Thus,  there  is  a  strong  incentive  to  conduct  unrea- 
sonable searches  since  such  evidence  is  not  being  excluded  from  revocation 
hearings. 

The  second  rationale  for  abridging  parolees'  fourth  amendment  rights  is  that 
parolees  are  more  likely  to  commit  crimes  than  are  other  citizens.  While  this 
rationale  may  presently  have  some  validity,  it  by  no  means  supports  all  of  the 
practices  bnsed  thereon.  Under  this  bill,  the  original  decision  to  parole  will  reflect 
the  finding,  to  a  certain  degree,  that  the  parolee  will  not  recidivate ;  otherwise, 
there  would  be  no  parole.  More  importantly,  there  are  very  few  types  of  crimes 
which  are  detectable  on  the  basis  of  searches  and  seizures.  Most  criminal  activity 
is  detected  without  reliance  upon  searches.  Because  of  this,  and  with  the  possible 
exception  of  narcotics  offenders,  the  unannounced  visit  and  standardless  search 
condition  can  no  more  be  justified  on  the  basis  of  the  second  rationale  than  on  the 
first.  An  exception  for  the  potential  narcotics  user  is  unjustified  in  jurisdictions 
with  narcotics  treatment  facilities  to  which  the  parolee  can  be  required  to  report 
for  examination:  such  a  program  will  more  efficiently  f^nd  effectively  provide 
mechanisms  for  both  the  surveillance  and  rehabilitation  functions  of  parole.  This 
analysis  leaves  only  the  former  narcotics  pusher  as  a  parolee  for  whom  surprise 
visits  and  warrantless  searches  can  be  justified.  Even  here,  I  would  conclude  that 
the  costs  such  ns  the  drain  of  surveillance  functions  on  the  parole  officer's  time, 
the  impossibility  of  a  parole  officer  being  an  effective  agent  of  rehabilitation  when 
he  must  also  play  the  contradictory  law  enforcement  role,  and  especially  the  sub- 
stantial invasion  of  privacy,  would  not  be  offset  by  some  uncertain  but  probably 
miniscule  increase  in  crime  detection.  But  this,  of  course,  is  a  choice  which  this 
committee  and  the  Congress  must  finally  make.  If  you  cannot  agree  with  me  that 
the  infringement  of  parolees'  fourth  amendment  rights  can  never  be  justified.  I 
ask  that  you  at  least  specifically  enumerate  the  situations  in  which  such  condi- 
tions may  be  imposed. 
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Again,  I  have  attached  to  my  statement  a  suggested  amendment  of  section  4211 
incorporating  my  previous  comments  and  recommendations. 

I  have  also  made  some  additional  observations  at  the  end  of  the  written  state- 
ment which  I  have  submitted  today  for  the  committee's  use  at  a  later  date.  If  I 
may  summarize  these  briefly,  I  have  suggested  that : 

1.  The  bill  expressly  make  at  least  the  rule-making  provisions  of  the  Adminis- 
trative Procedure  Act  applicable  to  the  U.S.  Parole  Board  ; 

2.  The  conflicts  between  the  provisions  regarding  the  parole  period  in  this  bill 
and  in  the  Federal  criminal  code  proposed  by  the  National  Commission  on  Reform 
of  the  Federal  Criminal  Laws  be  resolved  ; 

3.  That  the  various  exceptions  in  section  4215,  which  now  render  the  restora- 
tion of  civil  rights  meaningless,  be  struck ;  and, 

4.  That  courts  sentencing  defendants  under  section  4222  not  be  authorized  to 
consider  juvenile  records. 

Finally,  allow  me  to  say  that  I  have  utilized  my  opportunity  to  appear  before 
you  this  morning  by  offering  what  I  hope  is  constructive  criticism  of  a  few  parts 
of  H.R.  13118.  Overall,  the  bill  represents  an  admirable  blending  of  the  practical 
and  the  theoretical,  an  honest  recognition  of  the  problems  of  the  past,  and  a  re- 
liance upon  many  of  the  recommendations  of  parole  professionals  and  academi- 
cians. If  passed  in  substantially  its  present  form  it  will  become  an  important 
crime  prevention  tool.  I  urge  its  enactment. 

Sections  Jf201(a)  and  4203 {a)  (3) .—The  use  of  the  ambiguous  phrase  "inde- 
pendent establishment"  to  describe  the  new  Parole  Board  almost  seems  calculated 
to  cloud  the  issue  of  whether  the  Parole  Board  is  subject  to  the  provisions  of  the 
Administrative  Procedure  Act.  There  is  great  controversy  at  the  present  time 
over  this  question,  the  Parole  Board  maintaining  that  it  is  not  subject  to  the  APA, 
several  academicians  and  courts  of  law  reaching  the  opposite  conclusion. 

In  establishing  a  reasonable  set  of  procedural  safeguards  for  the  parole  grant- 
ing and  revocation  process,  the  bill  ameliorates  many  of  the  adjudicative  abuses 
which  have  resulted  from  the  Board's  refusal  to  adhere  to  the  APA.  The  bill  fails, 
however,  to  improve  the  process,  if,  indeed,  any  can  be  said  to  now  exist,  by  which 
the  Board  adopts  general  policies  and  standards.  The  APA  provisions  on  rule- 
making would  be  particularly  helpful  in  providing  legitimately  interested  mem- 
bers of  the  public  some  measure  of  input  and  participation  in  and  information 
about  the  formulation  of  Parole  Board  standards,  regulations  and  policies.  Thus 
the  Congress  might  well  conclude  that  only  the  rule-making  provisions  of  the 
APA,  i.e.,  5  U.S.C.  553  should  be  applicable  to  the  restructured  Parole  Board. 

Section  ^212. — This  section  is  similar  to  the  present  18  U.S.C.  in  that  both  pro- 
vide that  a  parolee  shall  remain  on  parole  from  the  time  of  his  parole  until  the 
expiration  of  his  maximum  sentence.  (Under  sections  4212  and  4213,  the  parole 
period  is  reduced  by  earned  parole  good  time  and,  presumably,  by  previously  ac- 
cumulated prison  good  time.)  Basing  the  parole  period  on  the  unexpired  sentence 
means  that,  unless  the  Board  acts  under  section  4214(a),  former  offenders  who 
are  paroled  early  in  their  sentence  and  therefore  normally  need  the  least  parole 
supervision  will  remain  on  parole  longer  than  other  parolees  who  would  seem  to 
require  an  extended  period  of  supervision.  The  sentencing  provisions  of  the  new 
Federal  Criminal  Code  proposed  by  the  National  Commission  on  Reform  of  Fed- 
eral Criminal  Laws  avoid  this  paradox  by  establishing  a  standard  parole  com- 
ponent. A  similar  provision  in  section  4212  would  further  fairness  and  rationality 
of  this  bill.  Such  a  provisions  would  also  allow  the  complicated  parole  good  time 
schedule  in  section  4213,  which  in  effect  awards  a  parolee  for  requiring  a  longer 
parole  term,  to  be  replaced  with  one  standard  rate. 

Section  4215(c)  (4). — Section  4215  represents  a  long-overdue  attempt  to  cor- 
rect the  senseless,  antirehabilitative  effects  of  disqualifying  former  offenders 
from  numerous  occupations  for  which  they  are  otherwise  qualified.  Subsection 
(c)  (4)  largely  vitiates  this  goal  by  authorizing  every  governmental  agency  to 
arbitrarily  exclude  former  offenders  from  consideration  for  employment,  with- 
out any  showing  or  statement  of  the  reasons  for  doing  so.  This  subsection  should 
be  deleted  from  the  bill. 

Section  4222 (c). — Section  4222  authorizes  the  sentencing  court  to  set  a  con- 
victed offender's  parole  eligibility  date  at  some  point  earlier  than  the  expiration 
of  one-third  of  his  maximum  sentence  or  to  authorize  the  Board  to  grant  parole 
at  any  time.  This  is  an  entirely  proper  and  potentially  very  important  delega- 
tion of  discretion  to  the  judiciary  and  the  Board.  In  subsection  (c),  in  what 
may  be  a  drafting  error,  the  Bureau  of  Prisons  is  authorized  to  investigate  the 
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prisoner's  "previous  delinquency"  in  the  course  of  its  study  of  the  prisoner. 
This  provision  should  be  clarified  to  indicate  that  juvenile  records,  which  are 
confidential  records,  may  not  be  examined  by  the  prison  oflacials. 

SUGGESTED    BEVISION    OF    SECTION    4211    OF    H.R.     13118 

§  Ji211     Conditions  of  parole 

(a)  The  Board  may  require  as  a  condition  of  parole  that  the  parolee  reside 
in  or  participate  in  the  program  of  a  residential  community  treatment  center,  or 
similar  facility,  for  all  or  part  of  the  period  of  parole  if  the  Attorney  General  or 
director  In  the  case  of  such  similar  facility,  certifies  that  adequate  treatment 
facilities,  personnel,  and  programs  are  available.  Lack  of  availability  is  not  a 
ground  upon  which  parole  may  be  denied  or  postponed.  A  parolee  residing  in  a 
residential  community  treatment  facility  may  be  required  to  pay  such  costs 
incident  to  residence  as  the  Board  deems  appropriate,  provided  that  the  parolee 
is  employed.  If  the  Attorney  General,  or  director  in  the  case  of  such  similar 
facility,  determines  that  the  parolee's  residence  in  the  center,  or  participation  in 
its  program,  should  be  terminated,  because  the  parolee  can  derive  no  further 
significant  benefits  from  such  residence  or  participation,  or  because  his  resi- 
dence or  participation  adversely  affects  the  rehabilitation  of  other  residents  or 
participants,  he  shall  so  notify  the  Board.  The  Board  shall  thereupon  conduct 
a  hearing  pursuant  to  Section  4210  and  impose  appropriate  conditions  of  parole, 
or  conduct  a  hearing  pursuant  to  Section  4218  and  impose  additional  conditions 
as  may  be  appropriate. 

(6)  The  Board  may  also  require  that  the  parolee  : 

( 1 )  Work  or  pursue  a  course  of  study  or  vocational  training ; 

(2)  Undergo  medical  or  psychiatric  treatment,  or  treatment  for  drug  addio 
tion  or  alcoholism ; 

(3)  Support  his  dependents ; 

(4)  Refrain  from  possessing  a  firearm  or  other  dangerous  weapon; 

(5)  Report  to  a  parole  oflicer  as  directed  ; 

(6)  Remain  within  the  judicial  district  to  which  he  is  assigned  unless  granted 
written  permission  by  his  parole  officer  to  leave  the  district ; 

(7)  Notify  his  parole  officer  of  any  change  of  address  or  employment; 

(8)  Satisfy  any  other  conditions  which  : 

(i)  Bear  a  specific  relationship  to  the  prisoner's  previous  conduct  and 
present  situation ; 

( ii )    Serve  as  a  specific  guide  to  supervision  and  conduct ; 

(iii)  Are  such  that  compliance  is  possible  given  the  emotional,  physical, 
and  economic  resources  of  the  parolee ;  and, 

(iv)  Do  not  deprive  the  parolee  of  any  constitutional  rights  guaranteed 
to  United  States  citizens  by  the  United  States  Constitution. 

SUGGESTED  REVISION  OF  SECTION  4206  OF  H.R.    13118 

§  ^206    Factors  taken  into  account  in  parole  determination 

(a)  In  making  a  determination  under  section  4205,  the  Board  may  take  into 
account  any  of  the  following  factors  : 

(1)  The  prisoner's  ability  and  readiness  to  assume  obligations  and  undertake 
responsibilities ; 

(2)  The  prisoner's  family  status,  including  whether  his  relatives  display  an 
interest  in  him  or  whether  he  has  other  close  and  constructive  associations  in  the 
community ; 

(3)  The  type  of  residence,  neighborhood,  or  community  in  which  the  prisoner 
plans  to  live ; 

(4)  The  prisoner's  employment  history  and  his  occupational  skills ; 

(5)  The  prisoner's  vocational,  educational,  and  other  training; 

(6)  The  adequacy  of  the  prisoner's  plans  or  prosi)ects  upon  release; 

(7)  The  prisoner's  past  use  of  addictive  narcotics,  or  past  habitual  and  exces- 
sive use  of  alcohol ; 

(8)  Any  recommendations  made  by  the  sentencing  court ; 

(9)  The  prisoner's  conduct  during  his  current  term  of  imprisonment; 

(10)  the  availability  of  community  resources  to  assist  the  prisoner;  and 

(11)  any  other  factor  which  the  Board  determines  to  be  relevant  if  prior  to 
the  parole  determination  hearing  held  under  section  4208,  the  Board  has  provided 
the  prisoner  with  adequate  and  timely  written  notice  of  such  factor. 
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(&)  If  parole  is  denied  or  postponed,  the  formal  notice  required  by  Section 
4210(e)  (2)  (A)  shall  state  with  particularity  the  Board's  reasoning  as  to  how 
any  of  the  factors  enumerated  in  subsection  (a)  relied  upon  in  its  decision  to  deny 
or  postpone  parole  pursuant  to  section  4205(a)  provided  the  Board  with  sub- 
stantial reason  to  believe  that  the  prisoner  would  engage  in  further  specified 
criminal  conduct  or  demonstrated  to  the  Board  a  high  likelihood  that  the  prisoner 
would  not  conform  to  appropriate  conditions  of  parole,  or,  if  denied  or  postponed 
pursuant  to  section  4205(b),  demonstrated  a  high  likelihood  of  further  specified 
criminal  conduct. 

(c)  Within  months  of  the  completion  of  the  parole  prediction  study  re- 
quired by  section  ,  the  Board  shall  promulgate,  in  accordance  with  the 

provisions  of  [the  Administrative  Procedure  Act],  regulations  regarding  the 
priority  to  be  given  each  of  the  factors  enumerated  in  subsection  (a)  in  various 
classes  of  cases.  Thereafter,  pursuant  to  Section  4210(e)  (2)  (A),  the  Board  shall 
announce  in  each  case  where  parole  is  denied  the  way  in  which  the  factors 
enumerated  in  subsection  (a),  applied  on  the  basis  of  the  classification  required 
by  this  subsection,  establish  the  showing  required  by  subsection  (b). 


(The  statement  referred  to  at  p.  353  follows :) 

Statement  of  James  V.  Bennett,  Former  Director,  U.S.  Bureau  of  Prisons 

Mr.  Chairman  and  Members  of  the  House  Committee  on  the  Judiciary : 
I  am  James  V.  Bennett,  Director  of  the  U.S.  Bureau  of  Prisons  from  1937  to 
1964,  lawyer  and  member  of  the  Council  of  the  Criminal  Law  Section  of  the 
American  Bar  Association,  Secretary  of  the  First  National  Parole  Conference. 

Because  sentencing,  probation  and  parole  play  so  vital  a  role  in  the  adminis- 
tration of  correctional  institutions  and  law  enforcement,  I  have  long  been  inter- 
ested in  how  the  common  purpose  they  serve  can  be  better  integrated,  more 
effectively  achieve  their  social  goals  and  provide  the  public  the  protection  it 
deserves. 

No  one  now  disputes  the  value  of  parole  as  an  essential  component  of  our 
system  of  criminal  justice.  No  rational  person,  aware  of  the  dangers  posed  by 
the  unregenerate  criminal,  favors  the  release  of  a  prisoner  without  supervision, 
help  and  guidance.  To  be  sure,  we  have  been  long  in  reaching  this  conclusion  and 
the  course  parole  has  followed  has  been  uncertain,  fraught  with  mistakes  and 
miscalculations  as  well  as  a  few  instances  of  downright  corruption. 

Everyone  of  our  states  now  has  a  parole  system  and  so  do  several  of  our  large 
cities  and  counties.  Most  of  them  now  have  full  time  boards  of  parole  and  at  least 
the  beginnings  of  a  supervisory  agency,  few  of  which  are  adequately  funded, 
including  the  federal  system. 

As  the  enlightening  and  useful  hearings  of  this  committee  have  shown,  there 
are  nevertheless  many  areas  still  open  to  dispute,  many  parole  policies  which 
are  controversial,  and  many  jurisdictional  problems  yet  to  be  solved.  And  the 
federal  system  is,  as  you  have  seen,  not  immune  to  criticism.  I,  however,  do  not 
believe  it  would  be  helpful  to  your  objectives  to  join  in  these.  I  shall  attempt 
rather  to  point  out  how  the  present  system  can,  I  believe,  be  improved. 

The  bill  before  you  (H.R.  13118)  has  many  features  which  I  most  en- 
thusiastically support,  but  I  suggest  you  also  have  a  model  elsewhere  which  I 
think,  with  some  minor  revisions  and  when  supplemented  by  some  administrative 
measures,  offers  much  better  prospects  of  approval  by  the  Congress  and  the  Ad- 
ministration. I  refer  to  the  section  of  the  proposed  revision  of  the  Federal  Crim- 
inal Code  that  deals  with  parole.  The  Chairman  of  this  Committee,  Mr.  Kasten- 
meier,  and  one  of  its  members,  Mr.  Mikva,  were  members  of  the  commi.ssion  which 
drafted  the  report.  The  Vice-Chairman  of  the  Commission,  Mr.  Poff.  ranks  high, 
as  you  know,  among  the  Republicans  on  the  full  Judiciary  Committee.  Under 
what  better  auspices  could  a  revision  of  Federal  Parole  procedures  be  formu- 
lated? 

In  a  word,  I  propose  the  immediate  adoption  of  that  section  of  the  revised  code 
dealing  with  parole.  These  are  found  in  Chapter  34  of  the  final  report  at  page 
299. 

The  proposed  code  requires  the  Board  to  consider  parole  for  each  prisoner  60 
davs  prior  to  any  minimum  term  or  60  days  prior  to  the  expiration  of  the  first 
year's  imprisonment.  The  law  as  drafted  would  need  to  be  amended  to  stipulate 
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that  a  youth  offender  also  would  be  considered  for  parole  at  the  expiration  of  60 
days  after  commitment.^ 

The  revised  code  provides  that  if  parole  is  denied  the  Board  shall — repeat 
shall — reconsider  the  decision  at  least  once  a  year  if  an  adult  commitment.  If 
no  minimum  is  stated  or  if  a  youth  commitment,  the  Board  would  reconsider  its 
denial  of  parole  every  six  months. 

Also  under  the  proposed  code,  after  a  prisoner  has  served  the  minimum  term 
or  has  been  confined  at  least  a  year  the  presumption  shifts  to  favoring  parole  un- 
less the  Board  shall  aflBrmatively  find  that  parole  shall  be  deferred  because  of  one 
of  four  reasons : 

1.  There  is  undue  risk  that  the  prisoner  will  not  conform  to  reasonable  condi- 
tions of  parole ; 

2.  His  release  at  that  time  would  unduly  depreciate  the  seriousness  of  his 
crime  or  undermine  respect  for  law  : 

.3.  His  release  would  have  substantially  adverse  effect  on  institutional  disci- 
pline ; 

4.  His  continued  correctional  treatment  .  .  .  will  substantially  enhance  his  ca- 
pacity to  lead  a  law  abiding  life. 

This  is  in  resiwnse  to  the  prisoners'  complaint  that  the  Board  gives  no  reason 
for  its  refusal  of  parole. 

The  code  also  provides  that  a  prisoner  who  has  served  longer  than  five  years 
shall — repeat  shall — he  released  on  parole  unless  there  is  high  likelihood  he  would 
engage  in  criminal  conduct. 

The  inclusion  of  such  a  provision  might  arouse  objection  from  some  groups 
and  I  doubt  it  is  necessary  in  view  of  the  fact  the  Board  must  show  affirmative 
reasons  for  denial  and  in  view  of  other  provisions  incorporated  later  in  the  pro- 
posed procedure. 

The  other  provisions  of  the  revised  code  relating  to  parole  conditions,  revoca- 
tion and  duration  of  parole  are  not  substantially  different  in  intent  and  thrust 
from  H.R.  13118. 

The  revised  code,  however,  does  not  provide  that  good  time  credits  will  be 
awarded  parolees  as  does  H.R.  13118,  but  that  is  of  doubtful  value  if,  as  the  code 
l»vovides,  the  Board  may  discharge  a  parolee  at  any  time.  There  are  one  or  two 
other  provisions  in  H.R.  13118  not  included  in  the  code  but  they  are  either  of 
minor  importance  or  so  controversial  that  they  could  be  passed  over  rather  than 
run  the  risk  of  forfeiting  the  support  of  the  Revision  Committee. 

I  will,  if  the  committee  cares  to  have  me  do  so,  discuss  these  after  I  have  given 
you  my  views  on  how  the  Board  should  be  reorganized. 

First,  I  think  the  Board  should  be  expanded  to  12  full  time  members  and  also 
include  the  Director  of  Prisons  or  his  alternate  as  an  ex  officio  voting  member  on 
all  matters  relating  to  Board  policy,  hearing  and  revocation  procedures,  and 
liave  the  right  to  make  specific  recommendations  as  to  grant  or  revocation  of 
parole. 

The  Board  members  would  be  appointed  by  the  President  from  a  slate  of  not 
more  than  five  candidates  selected  by  a  panel  of  five  persons:  one  to  be  ap- 
pointed by  rhe  Attorney  General ;  one  by  the  Director  of  Prisons ;  one  by  the 
Director  of  the  Federal  Judicial  Center :  one  to  be  appointed  by  the  Director  of 
the  Administrative  Office  for  the  U.S.  Courts  and  one  by  the  Chairman  of  the 
Civil  Service  Commission.  The  make-up  of  the  Board  can  be  altered  in  any  way 
tlie  Congress  would  prefer. 

In  the  event  the  President  makes  no  selection  within  90  days  then  the  Senior 
Chief  Judge  of  the  U.S.  Courts  would  make  the  selection. 

The  terms  of  office  would  be  six  years  or  whatever  longer  term  the  Committee 
favors.  A  Chairman  would  be  designated  by  the  Board  and  serve  for  two  years  or 
until  his  term  of  office  expires.  The  Board  would  be  empowered  by  regulation  to 
organize  itself  into  regional  bodies,  promulgate  rules  of  procedure,  provide  for 
hearing  eligible  parole  applicants  by  an  examiner,  except  as  to  prisoners  serving 
more  than  5  years  who  have  once  lieen  denied  parole.  In  such  cases  at  least  two 
members  personally  must  hear  the  applicant  and  file  a  formal  opinion  for  cir- 
culation to  all  menibers  if  parole  is  denied.  The  full  Board  would  by  majority 
vote  uphold  or  revise  the  decision  of  the  hearing  panel. 

The  purpose  of  this  is  to  provide  what  amounts  to  an  appeal  procedure  for  all 
prisoners  serving  sentences  that  expire  within  fifteen  years  as  well,  of  course,  at 


1  The  revi«pd  code  has  a  dtffprent  sentencing:  structure  than  present  law  and  ar^proiches 
the  disDOsition  of  youth  offenders  differently  than  present  law.  It  could  not  be  adopted 
without  approvincc  other  sections  of  the  revised  code  not  germane  to  parole. 
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a  later  date  of  those  serving  longer  terms.  It  also  would  require  a  personal 
hearing  by  at  least  two  Board  members  of  the  more  serious  cases  when  parole 
has  once  been  denied  following  a  hearing  by  an  examiner.  My  review  of  the 
statistics  indicates  this  would  not  impose  an  undue  burden  upon  the  Board  if 
they  organized  themselves  into  four  regional  groups. 

The  Board  could  by  regulation  or  majority  vote  require  that  certain  cases  of 
widespread  interest  or  important  law  enforcement  matters  be  submitted  for 
approval  by  the  full  Board. 

The  manner  in  which  parole  revocation  hearings  should  be  held  and  the 
question  of  whether  and  to  what  extent  these  should  be  adversary  proceedings 
1  would  leave  to  the  decision  of  the  Courts.  There  are  several  such  cases  pending, 
one  of  which  is  now  in  the  Supreme  Court.  I  think  this  can  best  be  left  there 
rather  than  the  committee  involving  itself  in  this  prickly  thicket. 

Nor  do  I  see  the  need  to  burden  the  bill  with  a  recitation  of  the  kind  of  infor- 
mation the  Board  must  consider.  The  provision  that  the  Board  must  make  cer- 
tain findings  when  it  denies  parole  and  the  requirement  that  decisions  to  deny 
long-termers  parole  can  in  effect  be  appealed  to  the  full  Board  will  require  that 
an  opinion  butressed  by  necessary  facts  and  information  be  filed  in  important 
or  difficult  cases. 

Should  the  committee  think  well  of  the  approach  I  have  suggested,  we  could 
consider  later  certain  other  problems  relating,  for  instance,  to  making  prisoners 
now  ineligible  for  parole  or  serving  mandatory  sentences,  eligible  for  parole  at 
one-third  the  maximum  on,  say,  a  two-thirds  affirmative  vote  of  the  full  Board. 
Thus,  it  would  be  possible  to  reach  cases  serving  long  mandatory  sentences  where 
attitudes  toward  the  offense  (as  with  marijuana  or  narcotic  drug  possession) 
are  changing.  Also  the  Board  could  reach  such  cases  as  armed  robbery  of  Post 
Offices,  carrying  a  mandatory  sentence  of  twenty-five  years  while  armed  robbery 
of  a  bank  carries  no  mandatory  minimum  and  many  are  eligible  for  parole  at  any 
time.  Disparity  and  inconsistency  in  sentencing  as  you  know  is  one  of  the  baffling 
problems  of  law  enforcement  and  equal  justice.  The  Board  has  an  important  role 
to  play  in  this  area  and  its  hands  should  not  be  tied  by  past  attitudes  and  statutes 
enacted  in  crisis  situations. 

The  Committee  can  also  consider  the  many  valuable  suggestions  about  estab- 
lishing or  reestablishing  an  Advisory  Federal  Corrections  Council,  providing  an 
ongoing  research  program  in  corrections,  probation  and  parole,  the  establishment 
of  Diagnostic  Clinics  to  serve  particularly  the  Parole  Board,  the  use  of  para- 
professionals,  volunteers  and  ex-offenders  as  parole  aides,  expungement  of  crim- 
inal records  for  prisoners  who  succeed  on  parole,  and  proposals  to  integrate  more 
effectively  all  of  the  components  of  the  federal  system  of  criminal  justice. 

May  I  in  conclusion  reiterate  my  expressions  of  high  regard  and  admiration 
for  the  constructive  work  your  committee  is  doing,  for  avoiding  rhetoric  and 
simplistic  approaches  to  the  solution  of  the  complex  problem  of  criminal  justice 
and  upholding  steadfastly  our  basic  value  concepts  concerning  due  process,  ade- 
quate procedural  safeguards  and  a  continuing  belief  in  the  dignity  of  every 
human  personality. 

(The  statement  referred  to  at  p.  412  follows :) 

Statement  of  Mrs.  Charlotte  Paul  Reese,  Former  Member, 
"U.S.  Board  of  Parole 

For  100  years,  the  form  of  conditional  relea.se  from  prison,  which  we  call 
"parole,"  has  been  one  of  the  most  hopeful  aspects  of  the  American  criminal 
justice  system.  From  its  earliest  days,  when  it  was  merely  a  reward  for  being  a 
good  hov  in  prison,  up  through  multi])le  growing  pains,  parole  has  developed  into 
a  well-tested  and  practical  method  of  helping  offenders  through  the  first  difficult 
adjustment  to  their  home  communities. 

Once,  the  federal  parole  system  served  as  a  model  for  our  50  states.  That  is 
no  longer  true  today.  Today,  the  U.S.  Board  of  Parole  has  been  forced  into  a 
posture  of  resistance  to  change.  It  finds  itself  embattled  by  progres.sive  forces, 
including  many  Congressmen  and  judges,  while  leadership  in  the  field  of  parole 
has  sliTvped  avvay  into  the  hands  of  those  state  parole  authorities  who  are  free 
to  initiate  reform  and  support  creative  legislation.  The  ba.^ic  reason  for  tlie 
current  struggle  is  that  during  the  past  three  years,  the  parole  board  has  been 
losing  another  battle,   the  battle  being  waged   in   the  inside.  This  intramural 
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contest  is  a  fisrlit  for  independence — independence  from  pressures  brought  by 
another  government  agency,  namely  the  Department  of  Justice.  The  federal 
parole  board,  in  short,  has  lost  its  skirmish  for  independence. 

On  the  basis  of  my  personal  exi>erience  as  a  member  of  the  U.S.  Board  of 
Parole  from  Dee.  1,  1964,  to  Oct.  2,  1970,  I  am  convinced  that  the  only  way  the 
federal  parole  board  vs^ill  regain  leadership,  the  only  way  it  will  prevent  its  own 
ultimate  demise,  is  to  be  separated  completely  from  the  Justice  Department — 
or  any  other  department,  system,  or  bureau — ^and  that  once  separated,  it  must 
exist  as  a  dynamic  board  where  all  members  are  equal,  where  none  is  subordi- 
nate to  a  chairman,  where  each  contributes  to  the  group  and  where  the  group 
strengthens  each  individual  member. 

"Independence"  has  always  been  the  battle  cry  of  parole  boards.  The  1969 
report  of  the  Delaware  board  opens  with  the  reminder  "The  Board  of  Parole 
is  an  independent  agency  within  the  governmental  structure  of  the  State  of  Dela- 
wai-e.  .  .  ."  The  bill  which  in  1969  created  Nebraska's  present  Board  of  Parole 
emphasizes  that  the  parole  board  is  within  the  Division  of  Corrections  for  ad- 
ministrative purposes  only.  This  is  a  theme  familiar  to  Mr.  George  Reed,  present 
chairman  of  the  U.S.  Board  of  Parole,  a'  theme  he  sounded  loud  and  clear  when, 
as  chairman  of  the  Board  under  Attorney  General  Rogers,  he  wrote  in  the 
Board's  Annual  Report  of  1958 :  "The  Board  is  a  part  of  the  Department  of 
Justice  for  administrative  purposes  .  .  .  while  being  governed  by  the  statutory 
obligation  to  maintain  complete  independence  in  matters  over  which  the  Board 
has  jurisdiction.  .  .  ." 

On  his  return  to  the  parole  board  11  years  later,  Mr.  Reed  had  not  forgotten 
the  urgent  need  for  independence.  In  a  memorandum  to  Attorney  General  Mitch- 
ell written  November  19,  1969,  or  about  six  months  after  his  return  to  federal 
service,  Mr.  Reed  wrote  feelingly  about  the  Constitutional  principle  of  separation 
of  powers,  and  expressed  fear  that  the  parole  board  might  become  even  more 
"administratively  subordinate"  to  the  Justice  Department.  He  reminded  Mr. 
Mitchell  that  former  Attorney  General  William  Rogers  had  once  suggested  the 
U.S.  Board  of  Parole  be  removed  from  the  Department  of  Justice,  and  asked  that 
this  proposal  be  further  studied.  But  in  the  same  memorandum,  Mr.  Reed  refer- 
red to  the  fact  that  the  reorganization  of  parole  board  rules  and  procedures  just 
completed  had  been  undertaken  not  because  parole  board  members  had  voted 
to  launch  such  a  project,  out  because  Attorney  General  Mitchell  himself  had 
requested  it.  And  he  submitted  the  completed  "Reorganization"  plan  to  the 
Justice  Department,  stating  the  Board  would  publish  the  new  rules  if  the  At- 
torney General  approved  of  them. 

From  the  very  beginning  in  the  summer  of  1969,  despite  the  "statutory  obliga- 
tion to  maintain  complete  independence,"  despite  considerable  disagreement 
among  his  fellow  Board  members  as  to  what  constitutes  "indei>endence."  Mr.  Reed 
repeatedly  communicated  to  the  parole  board  members  the  desires  and  objectives 
of  the  Attorney  General.  These  desires  and  objectives  which  the  Attorney  Gen- 
eral wished  to  be  respected  and  carried  out  were  in  areas  far  beyond  anything 
that  might  be  defined  as  "administrative."  Thus  the  political  philosofvhy  of 
Mr.  Mitchell  and  Mr.  Kleindienst  was  faithfully  communicated  to  members  of 
the  parole  board  through  its  chairman,  who  reflected,  supported,  and  espoused 
such  philosophy.  The  pressure  to  go  along  with  Justice  Department  attitudes  and 
philosophy  was  so  strong,  and  the  rewards  for  good  behavior  so  great,  that  the 
formation  of  parole  board  policy  has,  for  the  past  three  years,  been  virtually 
controlled  by  the  prosecutory  branch  of  the  government.  Any  matters  of  real 
significance,  any  "matters  over  which  the  Board  has  jurisdiction,"  are  decided 
only  after  the  approval  or  permission  of  the  Attorney  General  has  been  given. 
May  I  cite  a  few  examples  : 

When  legislation  comes  up  in  Congress  which  is  directly  related  to  parole,  a 
truly  independent  parole  board  would  discusss  the  issue,  adopt  a  position  by 
concen.'Jus  of  all  Board  members,  and  then  advise  Congress  of  its  position.  That  is 
not  what  happens.  As  an  appendage  of  the  Justice  Department,  the  U.S.  Board  of 
Parole  .submits  position  papers  to  the  Attorney  General's  oflSce.  In  most  cases  the 
Board  does  not  even  vote  on  the  issue  until  after  the  chairman  has  reported  what 
the  Attorney  General's  views  are,  as  told  to  him,  either  directly,  or  indirectly  by 
a  subordinate  who  could  often  be  a  public  information  oflicer.  relatively  low  in 
the  pecking  order. 

At  the  regular  meeting  of  the  Board  in  July,  1969.  Chairman  George  Reed 
asked  for  discus.sion  concerning  the  Board's  position  on  proposed  legislation  to 
reduce  the  maximum  sentence  under  the  Youth  Corrections  Act  from  six  to  five 
years.  This  was  considered  desirable  because  most  offenders  under  the  Youth 
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Corrections  Act,  or  "Zip  Six,"  are  car  thieves  ;  under  the  general  law  (as  opposed 
to  the  Youth  Act)  the  maximum  for  that  offense  is  five  years. 

At  the  time  Mr.  Reed  brought  up  the  subject,  the  Board  had  already  gone  on 
record  as  favoring  a  change  of  the  YCA  maximum  from  six  to  five  years.  After 
receiving  a  memo  from  the  Justice  Department,  however,  Mr.  Reed  said  he  won- 
dered if  this  was  the  proper  psychological  time  to  espouse  a  reduction  of  a  sen- 
tence, in  view  of  the  climate  of  Congress  and  of  the  general  public  regarding 
crime  control  nationally.  In  other  words,  the  public  would  interpret  lowering  the 
maximum  of  the  Youth  Corrections  Act  to  coincide  with  the  general  law  as  a 
form  of  leniency.  This,  of  course,  was  not  in  harmony  with  the  Justice  Depart- 
ment's development  of  a  "get  tough"  image.  As  a  result,  the  Board  voted  again. 
This  time,  however,  it  voted  to  abandon  its  earlier  position  and  to  support  the 
Attorney  General's  attitude.  Had  the  majority  voted  against  Mr.  Reed  and  the 
Justice  Department,  had  the  Board  upheld  its  own  previous  majority  vote  to 
reduce  the  maximum  from  six  to  five  years,  this  opinion  would  never  have 
reached  Congress  from  a  so-called  independent  agency,  for  the  Justice  Depart- 
ment would  simply  have  ignored  the  Board's  opinion. 

In  April  of  1970,  the  House  and  the  Senate  were  pulling  in  opposite  directions 
over  an  issue  in  which  the  U.S.  Board  of  Parole  was  directly  concerned:  the 
question  of  whether  authority  over  the  reformatory  at  Lorton  should  be  trans- 
ferred from  the  District  of  Columbia  to  the  federal  government.  If  it  were,  the 
federal  parole  board  would  once  more  assume  the  paroling  authority.  Of  course 
the  Lorton  issue  was  only  a  small  part  of  a  very  big  political  issue,  i.e..  Home 
Rule  for  the  District  of  Columbia.  Before  the  parole  board  as  a  whole  ever  got 
into  a  serious  discussion  of  the  question,  however,  word  came  from  the  Justice 
Department  that  we  were  to  stay  out  of  it.  We  were  told  that  the  Attorney  Gen- 
eral did  not  want  to  extend  the  authority  of  the  D.C.  Parole  Board  in  any  way. 
It  was  the  Attorney  General's  belief  that  the  paroling  authority  for  Lorton  would 
NOT  be  transferred  back  to  the  U.S.  Board  of  Parole,  but  he  didn't  want  us  to 
get  involved  in  any  legislation  or  take  any  position.  The  Justice  Department  was 
not  going  to  reach  out  for  the  hot  potato  and  didn't  want  the  parole  board  to 
touch  it,  either. 

If  the  parole  board  can  be  stopped  by  the  Justice  Department  from  supporting 
legislation  such  as  amendment  of  the  Youth  Corrections  Act,  or  transfer  of  au- 
thority over  the  Lorton  reformatory,  think  of  what  happens  when  the  Board 
tries  to  go  to  Congress  vpith  legislation  which  would  remove  it  from  the  control 
of  the  Justice  Department. 

The  Board's  first  war  of  independence  was  waged  to  free  itself  from  the  Fed- 
eral Bureau  of  Prisons.  The  Bureau  of  Prisons  had  in  a  sense  fathered  the  parole 
board,  but  the  child  grew  up  and  ran  away  from  home.  As  it  gradually  became 
clear  that  the  new  relationship  with  the  Justice  Department  was  also  restrictive 
and  that  the  Attorney  General  could  be  a  very  controlling  parent,  the  struggle 
for  independence  took  a  new  form :  the  goal  was  to  get  out  of  the  Department 
entirely.  There  were  some  Congressmen  and  Senators  sympathetic  to  the  cause, 
hue  when  it  got  right  down  to  practical  politics.  Board  members  were  always 
advised  that  to  get  such  legislation  into  the  hopper,  they  would  first  have  to 
obtain  support  of  the  Justice  Department !  It  was  a  curious  and  contradictory 
situation.  If  you  want  to  be  emancipated,  you  have  to  bring  a  pink  slip  from  your 
owner. 

During  the  period  Ramsey  Clark  served  as  Acting  Attorney  General,  there  was 
a  ray  of  hope.  Mr.  Clark  encouraged  the  then  Acting  Chairman  of  the  parole 
board,  Mr.  Zeigel  Neff,  to  develop  a  plan  which  would  remove  the  parole  board 
completely  from  the  I>epartment  of  Justice.  We  worked  out  a  proposal  which  I 
think  would  have  interested  you  gentlemen,  had  it  reached  you.  It  was  for  an 
independent  Parole  Commission,  with  no  ties  to  the  Justice  Department,  admin- 
istrative or  otherwise.  Those  housekeeping  details  which  the  Commission  would 
be  too  small  to  manage  efficiently  were  to  be  supplied  by  the  Administrative  Office 
of  the  Courts.  If  some  administrative  ties  were  necessary,  we  believed  a  quasi- 
judicial  body  constantly  involved  with  the  judiciary,  such  as  a  Parole  Commis- 
sion, would  be  better  served  administratively  by  the  Administrative  Office  of  the 
Courts  than  it  could  be  by  the  prosecutory  branch  of  government.  As  it  happens, 
I  was  the  Board  member  selected  to  take  the  proposal  to  Attorney  General  Clark. 
After  discussing  it  for  more  than  an  hour,  he  said  it  had  considerable  merit  and 
that  he  would  take  it  up  with  others  in  the  Department. 

Not  long  after,  the  parole  board's  chairman,  Mr.  Neff,  received  a  telephone  call 
from  a  man  in  the  Justice  Department's  public  information  office.  In  a  testy  tone 
of  voice,  the  public  relations  officer  told  Mr.  Neff  that  this  proposal  for  an  inde- 
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l)eiKlent  parole  commission  was  diroftly  opposed  to  the  concept  of  a  unified  cor- 
rectional system  to  which  the  Department  was  committed.  Though  he  was  un- 
willing to  admit  that  the  Justice  Department  planned  to  incorporate  the  parole 
board  into  this  highly  centralized  organization,  he  made  it  more  than  clear  that 
the  Justice  Department  was  going  to  go  to  bat  on  the  Hill  for  consolidation,  not 
separation.  Thus  ended  that  lesson. 

Another  example  of  Justice  Department  control : 

For  a  year  and  a  half  prior  to  Mr.  Mitchell's  administration  of  Justice,  the 
parole  board  had  been  using  what  we  called  the  "telephone  system."  All  Board 
<lecisions,  whether  grants  or  denials  of  parole,  require  at  least  one  concurring 
Tote  by  another  Board  member.  Prior  to  the  inauguration  of  our  telephonic 
communications  system  in  1967,  a  parole  applicant  often  had  to  wait  two  or 
three  months  after  his  interview  with  a  Board  member  before  he  was  informed 
of  the  Board's  final  decision  in  his  case.  This  was  an  intolerable  situation.  Quite 
aside  from  the  negative  effect  this  had  on  prison  morale  and  on  the  prison  staff's 
success  at  keeping  inmates  interested  in  their  self-improvement  programs,  the 
delay  absorbed  precious  time  institutional  caseworkers  needed  to  develop  definite 
parole  plans  with  U.S.  Probation  Service  officers  in  the  field. 

The  experiment  with  telephone  communication  was  launched  by  the  Youth 
Division  of  the  parole  board,  when  Mr.  Zeigel  Neff  was  its  chairman.  The  Youth 
Division  parole  executive  and  examiners,  as  well  as  the  three  Youth  Division 
members,  worked  on  the  procedure  together.  As  we  put  it  into  actual  use,  we 
gradually  developed  the  idea  into  a  remarkably  efficient  tool — not  only  for  avoid- 
ing the  long,  destructive  delays,  but  for  timely  discussion  between  Board  mem- 
bers of  individual  cases.  Daily  conference  by  telephone  provided  Board  members 
a  chance  to  discuss  particularly  difficult  cases  while  the  Member  conducting  the 
hearings  at  the  prison  still  had  the  interview  with  the  prisoner  fresh  in  mind. 
Psychiatric,  educational,  and  other  professional  staff  of  the  prison  were  also 
close  at  hand  when  needed.  The  Board  member  conducting  hearings  relayed  his 
recommended  decisions  to  the  Board  member  or  members  in  Washington.  The 
latter  reviewed  the  same  cases  through  the  central  office  files,  so  that  by  the  end 
of  the  day  he  had  familiarized  himself  with  the  same  cases  his  colleagues  at  the 
insl;;;itioa  had  just  finished  hearing.  The  system  was  begun  as  an  experiment. 
Months  later,  when  its  benefits  proved  to  be  even  greater  than  anticipated,  the 
so-called  telephone  system  was  adopted  as  routine  procedure. 

Then,  in  June  of  1969,  the  change  of  administration  in  the  White  House  and  in 
the  Justice  Department  filtered  down  to  a  change  of  administration  in  the  U.S. 
Board  of  Parole.  The  new  Attorney  General  was  conservative.  With  American 
voters  scared  out  of  their  wits  by  FBI  crime  statistics,  "the  new  ship  of  state 
wi.sely  set  its  sails  under  the  burgee  of  Law  and  Order ;  nowhere  was  the  political 
thermometer  more  sensitive  to  tlie  climate  of  public  opinion  than  within  the 
temple  of  Justice.  Once  he  had  selected  Mr.  Reed  as  his  chairman  for  the  parole 
board,  the  Attorney  General  used  his  chairman  as  a  conduit  of  his  political 
philosophy.  Less  than  two  weeks  after  his  return  to  Washington,  D.C.,  Mr.  Reed 
relayed  a  message  to  the  effect  that  the  Attorney  General  was  opposed  to  the 
telephone  system.  He  was  worried  about  it  because  of  the  appearance  it  might 
give  that  our  decisions  were  hasty.  With  the  public  in  a  get-tough  mood,  that 
impression  would  be  bad  business  politically.  When  we  argued  that  the  telephone 
communication  procedure  not  only  expedited  our  work  but  actually  improved  the 
njiality  of  the  decisions  we  reached  and  allowed  us  more  time  for  conferring  and 
deliberating  than  we  had  ever  had  before ;  when  we  argued  that  reporting  our 
decisions  promptly  was  important  to  the  humane  treatment  of  prisoners,  we 
were  reminded  that  the  public  was  not  going  to  accept  a  system  just  because  it 
made  things  easier  for  criminals. 

Later,  Mr.  Reed  told  the  Senate  Subcommittee  on  Appropriations  that  "a  com- 
mittee of  Members  appointed  by  me  .  .  .  dealt  at  some  length  with  the  tele- 
phone system  .  .  .  and  agreed  that  the  experiment  should  he  terminated  imme- 
diately." That  committee,  selected  by  Mr.  Reed,  if  it  had  dealt  with  the  issue  at 
length,  must  indeed  have  dealt  fast,  for  on  June  13,  1969,  at  the  first  regular 
parole  board  meeting  under  Mr.  Reed's  chairmanship,  no  vote  was  ever  taken  as 
to  whether  the  telephone  system  was  to  be  continued  or  dropped.  In  fact,  in  no 
formal  parole  board  meeting  was  it  discussed.  The  Attorney  General  had  ex- 
pressed his  opinion,  and  this  opinion  had  been  communicated  to  Board  members 
during  informal  coffee  breaks  in  tlie  morning.  The  only  issue  brought  before  the 
Board  at  that  June  meeting  was  when  to  drop  it.  A  procedure  which  had  proved 
for  a  year  and  a  half  to  be  an  aid  in  making  thoughtful  and  well  documented 
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decisions  was  simply  erased.  Tliis  was  done  in  spite  of  the  fact  that  neither  the 
chairman  nor  the  Attorney  General  had  ever  used  it  themselves,  and  in  spite  of 
the  fact  that  it  was  an  extremely  effective  decision-making  procedure. 

There  is  an  ironic  postscript  to  this  incident.  Every  new  administration  is 
faced  with  the  twin  necessities  of  (1)  proving  that  what  the  previous  administra- 
tion did  was  bad,  and  (2)  convincing  the  public  that  the  new  administration  is 
creating  new  programs  that  are  good.  The  swift  annihilation  of  the  telephone 
system  became  a  feature  of  so  many  Justice  Department  press  releases  and  was 
mentioned  so  often  in  the  parole  board  chairman's  public  speeches  (which  are 
not  only  ai>proved,  but  often  amended,  by  the  Justice  Department)  that  by 
January  of  1970  legal  counsel  to  the  parole  board  was  concerned.  Press  releases 
emphasizing  how  poor  the  telephone  system  was  might  provide  prisoners  with 
grounds  for  filing  writs,  the  attorney  pointed  out.  If  the  telephone  system  had 
been  so  bad,  he  explained,  prisoners  might  well  claim  that  since  their  decisions 
had  been  reached  via  the  telephone,  they  had  received  bad  decisions. 

Other  issues  in  which  the  Justice  Department  has  exerted  influence  on  the 
parole  board  could  not  possibly  be  construed  as  "administrative,"  especially  by 
strict  constructionists.  For  example,  the  case  of  the  Congressman  who  had  bee-n 
convicted  of  a  felony  and  sentenced  to  six  months  in  prison.  Because  of  his  posi- 
tion and  the  public  interest  in  the  case,  the  question  of  his  parole  was  brought 
before  the  entire  Board.  While  the  case  was  under  discussion,  the  meeting  w^as 
interrupted  by  a  telephone  call  to  the  chairman.  Between  the  call  and  the  recess 
for  lunch,  it  was  noticeable  that  the  chairman  was  trying  to  postpone  the  vote. 
At  lunch  together.  Board  members  learned  why. 

The  call  had  come  from  "main  Justice,"  the  chairman  said,  where  both  the 
Attorney  General  and  his  Deputy  wanted  the  Congressman  to  be  released  on 
parole.  His  health  was  poor,  they  had  pointed  out,  and  besides,  another  man 
involved  in  the  same  case  had  received  a  pardon  from  President  Johnson.  Mr. 
Reed  explained  that  he  had  not  passed  along  the  mes.sage  during  the  meeting 
because  he  didn't  want  to  mention  it  in  front  of  the  staff  director  who  had  been 
present  that  morning,  as  usual,  to  keep  notes.  When  the  Board  reconvened  after 
lunch,  Mr.  Reed  decreed  that  it  be  a  closed  meeting  and  consequently,  the  staff 
member  was  excluded,  which  meant  that  no  notes  were  taken. 

The  argument  that  afternoon  was  long  and  bitter,  for  there  were  seven  mem- 
bers present  (I  was  at  home  because  of  illness)  and  for  some  time  it  was  three 
against  three,  with  the  seventh  man  seated  in  a  non-committal  position  on  the 
fence.  Finally  this  last  member  decided  to  go  along  with  the  Attorney  General, 
and  the  next  day  the  newspapers  reported  the  Board's  action,  as  announce<l  by 
the  chairman:  Parole  had  been  granted.  A  transcript  of  the  proceedings?  There 
was  none. 

The  Congressman  was  granted  parole  because  a  long  respected  Board  rule  was 
violated,  a  principle  clearly  spelled  out  on  pages  one  and  39  of  the  new  book 
of  rules  effective  Jan.  1,  1971  (as  well  as  in  earlier  publications).  This  rule 
stipulated  that  whenever  a  Board  member  must  be  absent  from  a  .scheduled  meet- 
ing, the  chairman  shall  make  every  effort  to  contact  him  in  order  to  learn  his 
views  on  the  issue  and  to  allow  him  to  cast  his  vote.  The  chairman  had  observed 
this  policy  faithfully  in  December  of  1969.  when  a  member  of  the  Board  had 
been  absent  during  en  banc  consideration  of  a  number  of  cases.  In  that  instance, 
the  ratio  of  "yea"  to  "nay"  had  been  all  but  unanimous  and  the  absent  Board 
member's  vote  could  not  have  affected  the  final  outcome  of  any  of  the  cases. 
Nevertheless,  the  chairman  tried  five  times  in  one  day  to  reach  him  by  telephone. 
Failing  to  do  so.  he  ruled  that  the  decisions  would  not  become  final  until  the 
absent  member  had  had  an  opiwrtunity  to  review  them  and  cast  his  vote. 

When  the  case  of  the  Congressman  was  reviewed  ev  banc.  I  was  at  home  in  a 
nearby  suburb,  not  well  enough  to  attend  the  meeting  in  person,  but  with  a 
telephone  at  my  elbow  and  feeling  quite  v/ell  enough  to  discuss  a  case.  But  I  was 
never  called.  Another  Board  rule  states  that  whenever  the  votes  are  split  evenly, 
four  to  four,  parole  is  denied.  A  four  to  three  vote  in  favor  of  the  Attorney  Gen- 
eral's recommendation  had  been  secured  only  after  an  all-day  argument :  my  vote 
would  have  denied  parole.  Incidents  of  this  kind  will  take  place  whenever  ex- 
ternal pressure  is  brought  to  bear  by  a  controlling  agency,  or  whenever  a  chair- 
man disregards  policy  established  by  members  of  the  parole  hoard.  Increasing  the 
parole  board  membership  from  eight  to  nine  might  deter  such  situations,  but  it 
will  not  necessarily  prevent  them. 

Theoretically,  the  U.S.  Board  of  Parole  is  independent.  Theoretically,  it  is 
perfectly  free  to  develop  its  own  procedures  and  to  determine  its  own  philosophy 
of  corrections.  The  only  tie  that  binds  it  legally  to  the  Justice  Department  is 
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administrative.  But  administration  includes  budget,  and  that's  the  Big  Stick. 
As  long  as  the  Justice  Department  has  control  over  parole  board  money,  the 
Justice  Department  will  he  able  to  exert  pressure  where  it  hurts,  and  the  chair- 
man of  the  Board,  who  has  to  account  to  the  Justice  Department  for  all  Board 
expenditures,  is  going  to  take  the  brunt  of  it.  In  fact,  the  chairman  is  under 
pressure  from  two  sides — pressure  from  Justice  Department  officials  on  the  one 
side,  pressure  from  his  fellow  Board  members  on  the  other.  The  latter  is  far  less 
effective  than  the  former. 

The  parole  board  has  been  short  staffed  and  ill  equipped  for  years;  it  was  a 
triumph  when  the  staff  director  could  report  that  we  had  enough  money  to 
replace  an  antiquated  and  malfunctioning  duplicating  machine  with  new  Xerox- 
type  equipment.  The  parole  board  has  needed  money  to  hire  examiners,  to  increase 
the  hourly  wage  of  reporters  to  insure  getting  competent  stenographers.  If  it 
were  not  for  the  cooperation  of  the  Bureau  of  Prisons,  the  parole  board  wouldn't 
have  access  to  prisoners'  files,  for  the  Board  has  no  files  of  its  own. 

Many  needs  have  been  answered  during  the  past  three  years,  thanks  to  the 
goodwill  of  Mr.  Kleindienst.  In  June  of  1969,  Mr.  Kleindienst  told  Mr.  Reed  that 
he  would  agree  to  give  the  parole  board  three,  if  not  four,  examiners.  In  Decem- 
ber, 1969,  Mr.  Kleindienst  told  Mr.  Reed  he  thought  Board  salaries  should  be 
moved  up  into  the  executive  level.  In  January  of  1970,  Mr.  Kleindienst  promised 
enough  money  to  cover  the  salary  of  a  parole  board  attorney.  In  short,  Mr.  Klein- 
dienst has  been  an  angel  to  the  parole  board;  the  practical  advantages  of  co- 
operating with  the  Ju.stice  Department  are  obvious.  But  as  long  as  the  Justice 
Department,  or  specifically  the  Attorney  General  or  his  Deputy,  is  the  font  from 
w^hich  all  blessings  flow,  the  parole  board  will  find  it  extremely  difiicult  if  not 
downright  foolhardy  to  differ  with  the  Attorney  General's  view.s,  whether  they 
are  communicated  to  the  Board  under  the  guise  of  "recommendations"  or  simply 
handed  down  as  directives. 

The  Justice  Department  has  traditionally  not  only  reviewed  and  approved  the 
parole  board's  budget  requests  before  they  were  submitted  to  Congress,  but  also 
decided  how  much  of  the  parole  board's  budget  the  parole  board  would  get,  and 
how  the  parole  board  would  use  its  own  allotment.  When  the  Board  began  main- 
taining its  own  bookkeeping  .system  about  three  years  ago,  a  degree  of  independ- 
ence was  granted.  Even  more  freedom  seemed  to  be  promised  in  April  of  1970, 
when  the  Department  of  Justice  delegated  to  the  chairman  of  the  parole  board 
the  authority  to  give  final  approval  on  all  Board  exi>enditures,  including  travel 
requests.  But  did  the.-^e  changes  really  guarantee  a  degree  of  independence  from 
the  Attorney  General?  They  did  not.  The  chairman  of  the  parole  board  must  still 
present  the  board's  budget  requests  to  the  Attorney  General  or  his  deputy.  From 
that  office,  the  parole  board's  budget  goes  to  the  Justice  Department's  budget 
committee.  Later  on.  after  the  Congress  has  decided  how  big  the  Justice  Depart- 
ment's pie  is  to  be.  it  is  the  Attorney  General  or  his  aides  who  decide  how  big 
a  slice  of  it  will  actually  go  to  the  parole  board. 

The  Justice  Department  itself  wages  a  constant  battle  to  get  sufficient  funds. 
In  1969,  the  Department's  budget  fell  almost  one  million  dollars  below  its  request. 
Wlien  only  40  positions  are  allowed  out  of  the  94  asked  and  the  Attorney  General 
has  the  authority  to  di-spense  the  surviving  posltion.s,  there  is  naturally  quite  a 
contest  between  the  little  appendages  which  sub.sist  under  the  shelter  of  its 
administrative  wing.  The  hard  fact  is  that  parole  board  funds  are  still  firmly 
in  the  grip  of  the  Justice  Department. 

It  is  true  that  at  this  point,  a  presidentially  appointed  member  of  the  U.S. 
Board  of  Parole  may  go  on  a  business  trip  without  having  his  travel  voucher 
okayed  in  advance  by  someone  at  "main  Justice,"  but  even  this  degree  of  inde- 
pendence is  a  matter  of  grace.  What  the  discretion  of  the  Attorney  General 
giveth,  the  Attorney  General  may  taketh  away.  Giving  the  chairman  authority 
to  approve  Board  expenditures  such  as  travel  requests  and  new  drapes  for  the 
office  is,  however,  actually  a  means  of  tightening  the  leash  rather  than  relaxing 
it.  As  the  Attorney  General's  delegate,  the  chairman  has  to  account  to  the  At- 
torney General  and  is  automatically  in  the  position  of  acting  as  watchdog  for 
the  Attorney  General's  interests.  The  chairman  is  expected  to  be  "spokesman"  for 
the  parole  board,  but  if  Board  members'  ideas  are  in  conflict  with  those  of  the 
Attorney  General,  whose  views  will  he  support?  The  chairman  supports  the  views 
of  the  authority  which  gave  him  the  chairmanship — the  Attorney  General. 

On  more  than  one  occasion,  I  have  heard  Mr.  Reed  remind  Board  members  that 
whatever  decision  they  might  reach  by  majority  vote,  he  had  authority  to  veto  it 
if  any  funds  were  involved.  When  the  Board  voted  in  favor  of  sending  a  Board 
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member  to  conduct  such  local  revocation  hearings  as  might  be  called  for  in  Puerto 
Rico,  Mr.  Reed  announced  that  he  would  reserve  his  prerogative  as  chairman, 
having  administrative  authority  for  the  Board's  budget,  to  refuse  a  request  for 
travel  "if  it  is  not  in  the  best  interests  of  the  Board."  Of  course  the  majority  vote 
had  already  established  what  the  Board  felt  was  in  its  best  interests,  and  in  any 
case  "best  interests"  seems  to  be  in  the  realm  of  philosophy  and  policy  rather 
than  budget.  But  the  chairman  was  in  a  tight  corner.  The  Depiity  Attorney  Gen- 
eral had  been  good  to  the  board ;  Mr.  Reed  spoke  of  "recent  large  increases  in 
budgetary  allocations,"  and  he  didn't  want  to  incur  Mr.  Kleindienst's  wrath  by 
spending  Board  money  without  first  getting  his  approval.  The  Board  got  him  out 
of  the  corner  by  rescinding  its  earlier  vote,  and  the  project  was  eventually  com- 
mitted to  oblivion. 

Thus  budget  control  leads  to  thought  control.  In  its  present  subordinate  posi- 
tion within  the  Justice  Department,  it  is  inevitable  that  the  parole  board  reflect 
the  political  philosophy  of  the  Attorney  General.  Mr.  Kleindienst  has  made  no 
secret  of  his  belief  that  parole  procedures  should  be  "more  restrictive."  Mr, 
Reed,  in  turn,  has  frequently  echoed  the  sentiment  in  public  statements  emphasiz- 
ing that  as  soon  as  he  took  over  the  chairmanship,  the  rate  of  parole  went  down. 
In  presenting  his  first  annual  report  to  the  closed  circle  of  the  Attorney  General's 
staff  meeting,  he  stated :  "Already,  our  new  procedures  have  resulted  in  better 
parole  selection.  Parole  grants  for  the  first  six  months  of  1970  have  been  reduced 
by  11.3  percent."  In  this  way,  judicial  wisdom  is  made  concomitant  with  the 
denial  of  parole. 

In  one  area,  the  U.S.  Board  of  Parole  has  recently  inaugurated  a  change,  due  at 
least  in  part  to  pressure  from  the  outside — from  the  judiciary,  from  prison 
officials,  the  legal  profession,  Congressmen  and  Senators.  As  you  know,  Chairman 
George  Reed  announced  in  January  that  starting  in  April,  the  parole  board 
would  begin  to  give  reasons  for  parole  denials.  This  is  a  complete  reversal  of  the 
position  to  which  he  held  even  when  a  fellow  Republican  on  the  Board  suggested 
two  years  ago  that  reasons  could  and  should  be  given.  It  is  ironic  that  this  new 
policy  would  probably  have  been  inaugurated  two  years  ago  if  it  were  not  for 
the  opposition  of  the  very  government  officials  who  are  now  taking  credit  for 
the  reform ;  but  this  is  old-fashioned  political  strategy  and  less  important  than 
the  fact  that  the  Board  IS  making  one  change. 

While  the  federal  board  is  resisting  change  until  outside  pressure  forces  some 
concessions,  a  number  of  state  parole  boards  have  showTi  imagination  and  cour- 
age in  initiating  their  own  reform.  The  state  of  Washington  is  an  example.  In 
1968,  members  of  the  Washington  State  Board  of  Prison  Terms  and  Paroles  drew 
up  a  bill  which  included  six  or  seven  significant  changes  in  board  procedure,  all 
requiring  that  elements  of  due  process  be  present  in  the  use  of  its  discretionary 
power.  The  Board  then  sought  the  advice  of  the  National  Council  on  Crime  and 
Deliquency,  and  invited  American  Civil  Liberties  Union  attorneys  to  make  recom- 
mendations and  suggestions.  Next,  the  Board  conferred  with  and  gained  the 
support  of  other  government  officials,  up  to  and  including  the  Governor  of  the 
state.  The  bill  went  to  the  state  legislature  as  an  executive  request  and  was 
passed  in  1969.  Three  years  later,  the  federal  parole  board  is  cautiously  trying  to 
put  into  effect  one  of  the  provisions  of  the  Washington  state  system. 

It  is  quite  possible  that  if  all  members  of  the  U.S.  Board  of  Parole  were  per- 
mitted to  make  genuine  changes  in  their  own  procedure,  many  of  their  critics 
would  be  silenced  because  the  causes  of  criticism  would  cease  to  exist. 

For  example,  a  majority  of  the  eight  members  favor  such  a  significaTit  change 
as  conducting  parole  hearings  in  panels,  so  that  decisions  may  be  reached  im- 
mediately and  reasons  for  the  decisions  stated  and  discussed  with  each  prisoner. 
As  a  matter  of  fact,  prior  to  this  administration  the  Board  experimented  with 
panel  hearings,  primarily  at  Lewisburg  i^nitentiary.  In  terms  of  thoughtful 
decisions  and  prompt  reporting  back  of  decisions,  the  results  were  so  good  that 
the  procedure  would  have  been  extended  to  other  institutions  if  we  had  had  the 
necessary  money  and  personnel.  If  panel  hearings  would  make  it  necessary  to 
conduct  hearings  on  a  regional  basis,  most  Board  members  would  be  willing 
to  work  out  a  practical  plan  for  regionalization.  But  the  Chairman  ooposes  any 
change  in  the  present  centralization  of  power,  and  I  presume  that  in  so  doing 
he  reflects  the  views  of  Justice  Department  officials. 

During  my  six-year  term  on  the  Federal  Parole  Board  (and  earlier,  during 
my  two  years  with  the  Washington  state  parole  board)  I  became  convinced  that 
lack  of  communication  with  our  colleagues  in  the  field  of  corrections  was  one 
of  a  parole  board's  most  serious  problems.  T^ack  of  intelligent,  free,  and  open 
communication  between  parole  boards  and  those  in  the  judiciary  only  intensifies 
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the  complexity  of  problems  in  the  field  of  corrections.  While  on  the  federal  parole 
board,  I  proposed  that  we  divide  the  country  into  four  regions,  assigning  two 
Board  members  to  each  region  for  two-year  periods,  but  on  a  staggering  basis 
so  that  for  each  area  there  would  be  one  member  in  his  second  year  in  the 
region  and  another  in  his  first.  Members  would  be  responsible  for  developing 
liaison  between  the  Board  in  Washington,  D.C.,  and  judges,  prison  officials,  field 
agents  in  probation  and  parole,  social  service  agencies,  and  the  like,  in  their 
assigned  regions.  Every  federal  judge  with  whom  I  discussed  the  plan  was 
keenly  interested ;  believe  it  or  not,  some  had  never  met  a  member  of  the  parole 
board.  U.S.  Probation  officers  and  administrators  were  also  openly  enthusiastic. 
In  meeting  with  the  federal  probation  officers,  Mr.  Reed  expressed  enthusiasm, 
too.  But  vFithin  the  cloistered  walls  of  an  official  parole  board  meeting,  he  was 
skeptical.  He  could  not  support  any  such  regional  assignment,  he  said,  until  a 
very  specific  handbook  had  been  compiled.  This  handbook  was  to  define  subject 
matter,  policy,  philosophy,  and  programs  which  a  parole  board  member  would 
be  allowed  to  discuss  when  he  was  out  there  communicating.  Further,  the 
chairman  assumed  that  the  Board  would  not  launch  any  such  project  until  after 
the  Attorney  General  had  studied  it  in  detail  and  given  his  approval. 

I  protested  that  as  presidential  appointees.  Board  members  are  supposed  to 
be  independent  of  the  Justice  Department  and  that  the  law  provides  that  Board 
members  promulgate  their  own  policy.  I  argued  that  budget  matters  involved  in 
the  regionalization  plan  might  have  to  be  studied  by  the  Justice  Department,  but 
that  a  kind  of  instruction  book  for  the  in-service  training  of  Board  members, 
telling  them  what  issues  to  discuss  and  how  to  discuss  them,  was  solely  the 
concern  of  Board  members  themselves. 

It  was  "unthinkable,"  Mr.  Reed  replied,  that  the  Board  would  proceed  without 
submitting  the  whole  plan  to  the  Attorney  General.  The  project  was  once  more 
postponed  to  next  month's  meeting,  and  the  chairman,  who  appoints  the  ad  hoc 
committees  (there  are  no  standing  committees)  simply  didn't  appoint  one  until 
my  term  was  nearing  expiration.  At  that  point,  there  was  little  more  to  do  than 
to  leave  a  committee  report  as  a  sort  of  last  will  and  testament,  but  because  it 
had  been  such  a  vital  project,  it  was  not  a  painless  death. 

In  my  opinion,  any  hill  which  is  intended  to  establish  an  independent  Board  of 
Parole  must  include  provisions  which  eliminate  the  so-called  "administrative" 
channels  through  which  any  government  agency  can  control  the  chairman  and  the 
chairman  can  control  his  fellow  board  members.  All  members  of  the  U.S.  Board  of 
Parole  are  appointed  by  the  President  of  the  United  States ;  I  think  the  law  in- 
tends that  they  be  given  equal  authority  in  promulgating  their  own  programs 
and  procedures.  The  soft  spot  in  the  present  law  is  the  provision  that  the  Attorney 
General  delegate  to  the  chairman  "necessary  administrative  duties  and  responsi- 
bilities." This  language  has  been  used  to  justify  many  of  the  pointless  restric- 
tions which  have  gradually  reduced  a  body  of  presidential  appointees  to  staff 
members  for  the  parole  board  chairman. 

For  example,  the  reference  in  the  newest  book  of  Rules  to  the  fact  that  the 
chairman  is  to  "act  as  spokesman  for  the  Board."  This  is  not  in  the  law;  this  is 
a  directive  from  the  Attorney  General's  ofiice,  and  specifically  limits  this  func- 
tion to  appearances  before  "Federal  Agencies  and  Congressional  Committees." 
But  it  has  been  usod  to  curtail  public  appearances  and  speeches  of  Board  mem- 
bers ;  to  minimize  Board  members'  personal  contacts  even  with  the  Justice  De- 
partment ;  to  discourage  communication  between  Board  members  and  judges, 
and  with  others  in  the  field  of  corrections.  If  a  club  or  organization  asks  for  a 
speaker,  the  chairman  accepts  the  invitation  whenever  possible.  If  a  club  or  orga- 
nization goes  directly  to  another  Board  member,  asking  that  he  or  she  address 
their  groiip,  the  chairman's  permission  must  first  be  obtained  and  then  the  Board 
member  must  submit  a  transcript  of  his  speech  to  the  chairman,  who  in  turn 
sends  it  over  to  the  Justice  Department  for  approval.  Letters  addressed  to  indi- 
vidual Board  members  are  answered  by  the  chairman.  In  January  of  1970,  after 
the  Board  had  obtained  its  own  legal  counsel,  the  chairman  told  other  Board 
members  that  if  we  wanted  to  address  questions  to  our  attorney,  we  should 
hereafter  do  it  through  him.  At  a  meeting  the  next  month,  he  emphasized  that 
whenever  Board  members  have  problems  or  issues  they  want  to  discuss  with 
officials  in  the  Bureau  of  Prisons,  we  were  to  refer  them  to  him  and  he  would 
take  the  matter  up  with  the  Bureau's  Director. 

What  is  the  purpose  of  selecting  educated,  professionally  qualified  parole 
board  members,  paying  them  an  excellent  salary  of  over  $3.5,000,  then  restricting 
them  so  that  their  professional  competence  is  confined  to  closed  board  meetings 
and  parole  hearings?  As  for  the  latter,  some  very  competent  civil  servants  are 
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conducting  them  now  at  a  salary  half  the  amount  received  by  Board  members. 
If  the  board  members'  advice,  counsel,  and  creative  intelligence  are  not  to  be 
widely  employed  and  free  of  political  pressure  or  bureaucratic  restrictions  by  a 
chairman ;  if  they  cannot  work  freely,  openly,  and  publicly  throughout  the  coun- 
try with  lay  and  professional  groups  as  well  as  with  the  entire  judicial  system, 
then  why  employ  such  persons  in  the  first  place?  Parole  board  decisions  affect 
thousands  of  human  beings;  the  work  of  the  parole  board  is  too  vital  to  permit 
membership  on  the  board  to  serve  merely  as  window  dressing  or  political  plums. 

To  regain  leadership  in  the  field  of  parole,  members  of  the  federal  parole  board 
must  be  allowed  to  develop  their  own  ideas,  as  they  have  been  doing  all  their 
professional  lives.  Responsibility  for  EVERYTHING  the  parole  board  does  should 
be  shared  by  ALL  the  board  members.  Policy  should  be  determined  by  concensus 
of  ALL  board  members  and  ALL  board  members  should  be  encouraged  to  com- 
municate this  policy  wherever  and  whenever  they  can.  The  irony  of  the  Attorney 
General's  directive  making  the  chairman  "spokesman"  for  the  board  is  that  it 
maneuvers  him  into  a  position  where  he  CANNOT  be  spokesman  for  the  board. 
On  the  contrary,  it  makes  him  spokesman  for  the  Attorney  General.  This  was 
never  clearer  than  it  was  at  a  meeting  in  January  of  1970,  when  several  parole 
board  members  brought  up  the  question  of  a  press  release  which  had  emanated 
from  the  Justice  Department's  public  affairs  oflQce. 

In  this  release,  Mr.  Reed  was  quoted  regarding  various  changes  in  Board 
rules.  As  his  colleagues  pointed  out,  at  least  three  of  these  statements  were 
inaccurate,  misleading,  or  just  plain  false.  The  chairman's  answer  was  that  the 
release  was  completely  accurate  as  he  had  written  it  originally,  but  when  he  .sent 
it  over  to  the  Attorney  General's  oflice,  changes  were  made.  After  all,  it  was  the 
Attorney  General's  press  release,  he  said,  so  he  was  not  wholly  responsible  for 
the  content.  When  a  Board  member  commented  that  he  might  have  difficulty  in 
answering  questions  regarding  statements  attributed  to  him,  he  said  this  was  the 
Attorney  General's  public  relations  division  at  work  and  there  was  nothing  he 
could  do  about  it.  The  chairman  has  not  been  acting  as  a  spokesman  for  the 
Board ;  he  has  been  required  to  act  as  a  spokesman  for  the  Attorney  General. 

There  are  several  provisions  in  H.R.  13118  which  define  the  chairman.'ship  of 
the  parole  board.  I  am  not  sure  that  these  provisions  eliminate  the  possibility  of 
the  chairman's  isolating  his  fellow  board  members  and  exercising  more  influence 
over  parole  board  issues  than  other  members  of  the  board.  Since  the  bill  removes 
the  entire  board  from  the  Justice  Department  and  provides  that  the  chairman 
shall  be  selected  by  the  President,  the  only  arm  (protective,  or  otherwise)  that 
could  reach  out  to  control  the  board  would  come  from  the  White  House.  But  the 
bill  delegates  to  the  chairman  "necessary  administrative  duties  and  responsibili- 
ties. .  .  ."  Having  been  an  eye  witness  to  the  lengths  to  which  the  word  "ad- 
ministrative" can  be  stretched,  I  am  apprehensive.  And  the  word  "necessary" — • 
WHO  is  going  to  decide  what  special  power  is  "necessary"  to  the  chairman  for 
performance  of  his  "administrative"  role? 

I  note  that  H.R.  13118  also  stipulates  that  the  Board  as  a  whole  shall  have 
power  to  "prescribe  such  administrative  rules  and  regulations  as  may  be  neces- 
sary for  the  operation  of  the  Board."  If  this  language  guarantees  that  the  chair- 
man will  be  responsible  for  those  administrative  duties,  and  ONLY  those  ad- 
ministrative duties,  which  the  entire  board  has  determined  should  be  his,  then  I 
believe  the  Board  will  grow  strong  because  the  creative  thinking  of  nine  indi- 
viduals will  actually  be  utilized. 

Under  H.R.  13118,  a  Board  member  would  be  chairman  for  "not  less  than 
three  years,  but  not  more  than  six  years,  as  designated  by  the  President  at  the 
time  of  appointment."  It  is  clear  that  one  Board  member  could  hold  the  chair- 
manship for  six  years,  but  does  the  last  phrase  "as  designated  by  the  President 
at  the  time  of  appointment"  mean  that  the  chairman  of  the  Board  will  always 
be  a  new  appointee,  or  an  incumbent  member  whom  the  President  is  re-appoint- 
ing for  another  term?  I  suggest  that  six  years  is  too  long  a  period  for  one  member 
to  carry  the  responsibility  of  the  chairmanship.  I  am  convinced  that  programs 
would  be  more  imaginative,  Board  thinking  more  creative,  and  Board  philosophy 
more  representative  of  the  entire  Board's  collective  intellect,  if  the  chairman- 
ship were  rotated  every  two  years. 

Discretionary  authority  is  at  best  difficult  to  exercise.  It  is  almost  axiomatic 
that  the  larger  the  quorum,  the  greater  the  chance  of  arriving  at  fair  and  reason- 
able decisions,  when  the  decisions  are  a  matter  of  grace,  or  privilege,  rather  than 
law.  A  Board  or  Commission  is  not  organized  along  the  vertical  lines  of  govern- 
ment civil  service ;  parole  board  members,  as  H.R.  13118  sees  them,  are  not  mem- 
bers of  anyone's  staff.  Members  of  the  U.S.  Board  of  Parole  must  have  equal 
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responsibility  for,  and  an  equal  voice  in,  every  issue  wtiich  even  remotely  affects 
their  quasi-judicial  role.  To  separate  and  elevate  one  member  of  the  Board  is 
not  justified  by  purely  administrative  housekeeping  duties.  To  give  one  Board 
member  more  influence  over  anything  BUT  housekeeping  would  be  to  violate  the 
very  concept  on  which  H.R.  13118  is  founded :  that  of  a  free  and  independent, 
and  to  as  great  extent  as  possible,  non-partisan,  parole  board.  It  makes  for 
some  pretty  lively  Board  meetings,  but  the  best  decisions  are  those  reached 
when  ALL  Board  members  have  to  fight  over  the  issues  among  themselves,  toe 
to  toe  and  eyeball  to  eyeball,  with  every  member's  voice  as  strong  as  every 
other's. 

H.R.  13118  gives  the  chairman  authority  to  select  the  chairman  of  the  Youth 
Division ;  the  bill  also  gives  the  chairman  authority  to  appoint  supervisory  and 
other  oflScers  and  employees  as  may  be  necessary  to  carry  out  the  work  of  the 
Youth  Division.  In  my  opinion,  a  problem  will  arise  from  these  two  provisions. 

The  first  seems  reasonable,  i.e.  that  the  chairman  shall  decide  which  member 
of  the  Board  he  would  like  to  work  with  as  Chairman  of  the  Youth  Division. 
But  once  he  has  named  the  Youth  Division  chairman,  why  should  the  Chairman 
of  the  Board  select  the  oflScers  and  employees  of  the  Youth  Division?  There  are 
two  ways  to  go  on  this  issue:  (1)  Youth  Division  employees  could  be  selected 
by  the  Chairman  of  the  Youth  Division  and  his  Youth  Division  colleagues,  or  (2) 
Youth  Division  employees  could  be  selected  by  the  entire  parole  board.  After  all, 
the  reason  for  allowing  the  Chairman  of  the  Board  to  appoint  the  Youth  Divi- 
sion Chairman  is  to  give  him  the  opportunity  to  select  the  member  he  feels  he 
can  work  with  best.  On  the  same  grounds,  the  three  members  of  the  Youth  Divi- 
sion should  be  permitted  to  select  the  staff  they  can  work  with  best.  However, 
it  is  my  opinion,  based  on  personal  observation  of  the  hiring  procedures  of  more 
than  one  parole  board,  that  the  final  selection  of  professional  staff  should  be  done 
by  the  entire  parole  board.  In  this  way,  personal  or  religious  bias  and  political 
prejudice  of  one  or  two  individual  Board  members  will  not  have  an  undue  amount 
of  influence  on  the  flnal  decision.  I  have  heard  a  Board  member  comment,  "He  is 
suspected  of  having  once  belonged  to  the  American  Civil  Liberties  Union."  I  have 
heard  a  Board  member  criticize  a  job  applicant  because  he  wore  his  hair  rather 
long  behind  the  ears.  I  have  heard  Board  members  evaluate  the  qualifications  of 
professional  staff  in  terms  of  their  domestic  problems  and  the  kind  of  neckties 
they  wore.  But  in  the  long  run,  these  personal  or  cultural  hang-ups  did  not  dictate 
the  final  selection,  because  that,  in  the  last  analysis,  was  made  by  ALL  members 
of  the  Board. 

In  this  connection.  I  should  like  to  raise  a  question  about  one  section  of  Title 
II  of  H.R.  13118.  outlining  the  structure  of  the  National  Parole  Institute.  Sec- 
tion 4234  stipulates  that  the  Chairman  of  the  Parole  Board  will  have  the  au- 
thority to  select  the  group  of  candidates  from  which  a  majority  of  the  Members 
of  the  Board  shall  appoint  the  Director.  Many  thoughtful  people  are  concerned 
about  the  fact  that  the  American  voter  has  the  opportunity  to  vote  for  the 
candidate  of  his  choice,  but  seldom  manages  to  have  much  to  say  about  the  can- 
didates he  has  to  choose  from.  There  is  an  analogy  to  Section  4234  of  H.R.  13118. 
I  believe  that  the  candidates  for  the  post  of  Director  should  be  chosen  by  a 
screening  process  in  which  the  entire  parole  board  has  a  hand :  and  that  if  the 
office  of  Director  is  left  vacant,  the  successor  should  be  appointed  by  the  entire 
parole  board  through  a  similar  process  of  elimination  and  selection. 

I  believe  the  concept  of  a  National  Parole  Institute,  as  reflected  in  Title  II, 
is  excellent,  becau.se  it  is  within  the  framework  of  an  independent  parole  au- 
thority. In  the  spring  of  1970,  the  federal  parole  board  discussed  the  possibility 
of  organizing  and  siX)nsoring  a  National  Conference  on  Probation  and  Parole. 
The  original  impetus  was  the  fact  that  1970  marked  the  40th  anniversary  of 
the  national  parole  board.  The  more  important  goal  was  to  estahlish  a  greater 
degree  of  communication  between  the  U.S.  Board  of  Parole  and  judges  and 
parole  and  probation  officials,  who  are  all  directly  and  constantly  involved  with 
the  problems  of  parole.  By  inaugurating  such  a  conference,  the  parole  board  was 
to  come  forward  in  its  proper  role  of  leadership.  But  during  our  meeting  in  May 
of  1970,  the  chairman  of  the  board  reported  that  Mr.  Kleindienst  believed  the 
conference  should  be  titled  "The  Attorney  General's  Conference"  and  further 
believed  that  it  should  be  delayed  until  an  administrator  had  been  named  for 
that  new  arm  of  the  Justice  Department,  the  Law  Enforcement  Assistance  Agency. 
Therefore,  nothing  should  be  planned  for  1970.  That  ended  that  project,  illustrat- 
ing once  again  the  Justice  Department's  influence  on  a  so-called  independent 
agency,  attached  to  it  for  "administrative  purposes  only." 


754 

I  have  studied  H.R.  13118  with  tremendous  interest,  and  applaud  its  provisions 
as  important  steps  towards  adding  elements  of  due  process  to  the  parole  statute. 
The  bill  raises  numerous  questions  which  I  would  like  to  discuss,  but  remember- 
ing the  old  adage  that  the  intellect  cannot  absorb  what  the  physique  cannot 
endure,  I  will  comment  on  only  four  specific  sections. 

Under  Section  4201,  the  bill  states  that  "A  Member  may  serve  after  the  ex- 
piration of  his  term  until  his  successor  has  taken  office."  This  is  a  good  provision. 
As  you  know,  the  present  law  states  "Upon  the  expiration  of  his  term  of  office, 
a  member  of  the  Board  shall  continue  to  act  until  his  successor  shall  have  been 
appointed  and  qualified,"  a  somewhat  longer  way  of  saying  the  same  thing.  With 
the  parole  board  independent  of  the  Justice  Department,  I  think  this  part  of 
the  law  will  be  respected.  My  personal  experience  illustrates  the  point. 

In  September  of  1970,  with  the  expiration  of  my  term  just  weeks  away,  the 
chairman  of  the  Board  advised  me  that  my  successor,  Mrs.  Paula  Tenant,  would 
not  be  able  to  leave  California  until  the  latter  part  of  October.  We  both  kriew 
that  by  law  I  was  entitled  to  remain  until  she  arrived.  In  fact,  I  was  Mr.  Reed's 
successor  in  the  fall  of  1964  and  by  mutual  agreement,  he  remained  at  his  post 
for  two  months  after  the  expiration  of  his  term,  for  I  could  not  move  to  Wash- 
ington, D.C.  until  December.  Reminding  me  of  the  law,  Mr.  Reed  asked  if  I 
would  like  to  stay  on  the  Board  for  an  extra  two  or  three  weeks  between  the 
expiration  of  my  term  on  October  1st  and  my  successor's  arrival.  I  said  that  I  was 
interested  in  doing  so,  but  would  give  him  a  definite  answer  Monday  morning. 
(This  conversation  took  place  on  a  Friday  afternoon.)  This  was  agreeable  to  the 
chairman,  but  within  a  half  hour  of  leaving  my  office,  he  telephoned.  He  said 
he  had  just  been  talking  with  a  Justice  Department  official  who  said  that  I  was 
not  to  remain  until  my  successor  arrived.  Mr.  Reed  told  me  that  he  had  pro- 
tested, pointing  out  to  the  man  in  "main  Justice"  that  by  latw  I  had  a  right  to 
remain.  The  man  in  Justice,  while  admitting  thaat  the  law  so  provided,  said 
that  nevertheless  he  felt  it  would  he  "very  bad  protocol"  and  therefore  I  was  to 
be  told  that  I  could  not  stay.  The  last  day  of  September  fell  on  a  Wednesday. 
Mr.  Reed  had  no  objection  to  my  finishing  out  the  week,  so  I  left  October  2nd. 
May  I  turn  to  Section  4220,  "Presidential  Commutation,"  which  requires  that 
within  five  years  after  commutation,  the  parole  board  review  the  case  of  any 
prisoner  whose  sentence  had  been  shortened  by  executive  order,  if  that  order 
stipulated  that  he  not  be  eligible  for  parole.  In  my  opinion,  this  paragraph  raises 
an   important  question  involving  the  Constitutional  separation  of  powers. 

It  is  the  Congress  which  makes  our  laws ;  the  question  of  eligibility  for  parole 
is  a  matter  of  law,  not  discretion.  The  President  has  the  power  to  commute  a 
non-parolable  sentence;  out  of  the  15  commutations  President  Nixon  granted 
in  the  first  year  and  a  half  of  his  administration,  10  went  to  individuals  con- 
victed of  serious  narcotics  offenses,  prisoners  who  by  law  would  never  be 
eligible  for  parole.  But  does  the  President  have  the  authority  to  contravene  an 
act  of  Congress  which  specifies  when  and  under  what  type  of  sentence  a  prisoner 
in  eligible  for  parole?  Does  the  President  have  the  power  to  stipulate  that  a 
prisoner  under  a  legally  parolable  sentence  shall  not  be  eligible  for  parole  after 
his  sentence  has  been  commuted  ? 

Section  4220  would  require  that  the  parole  board,  after  reviewing  such  cases, 
report  to  the  President  its  findings  and  recommendations  with  regard  to  his 
suitability  on  parole.  Congress  gave  to  the  U.S.  Board  of  Parole  the  authority  to 
judge  suitability  for  parole  and  to  grant  or  deny  parole ;  Congress  determined 
that  certain  classifications  of  prisoners  would  NOT  become  eligible  for  parole. 
I  am  troubled  by  Section  4220  of  H.R.  13118  because  it  seems  to  give  the  Presi- 
dent authority  to  ignore  a  law  Congress  has  enacted,  and  at  the  same  time  seems 
to  require  that  the  parole  board  seek  permission  of  the  President  to  carry  out 
a  function  which  by  law  is  a  responsibility  belonging  solely  to  the  parole  boartl. 
I  would  like  to  comment  now  on  Section  4219,  "Appeals."  In  my  opinion, 
there  is  no  aspect  of  a  parole  board's  authority  which  is  more  vulnerable  to 
criticism  than  the  fact  that  there  is  no  appeal  from  i>arole  board  decisions.  Yet 
a  parole  board  decision  may  result  in  the  loss  of  the  offender's  personal  freedom. 
Parole  boards  have  always  given  their  decisions  a  second  look  if  the  prisoner 
who  complains  can  marshal  such  assets  as  friends  or  relatives  with  money  to  p^y 
a  good  private  attorney,  or  who  have  political  muscle  in  the  same  arena  in  which 
the  particular  parole  board  operates.  Of  recent  years,  some  parole  boards  have 
referred  to  this  sort  of  second  look  as  "appeal"  or  "appellate  review."  This 
kind  of  "appellate  review"  makes  a  polite  bow  to  civil  liberties.  It  has  never 
quite  concealed  the  fact,  however,  that  the  same  people  who  hand  down  decisions 
in  the  first  place  meet  as  a  "review  board"  and  decide  whether  to  change  their 


minds.  They  meet,  furthermore,  not  because  they  are  required  to  do  so,  but  at 
their  own  option.  Such  "appellate  review"  does  not  constitute  a  real  court  of 
appeal.  This  is  why  the  voices  crying  "arbitrary  and  capricious"  have  been 
growing  ever  louder. 

The  Justice  Department,  sensitive  to  the  political  overtones  of  this  kind  of 
criticism,  encouraged  the  U.S.  Board  of  Parole  in  1969  to  include  some  sort  of 
appeal  in  the  parole  board's  reorganization  plan.  This  plan  was  requested  by 
Attorney  Greneral  Mitchell  and  was  delivered  to  his  Deputy  late  in  1969.  Many 
press  releases  and  public  speeches  have  since  referred  to  that  part  of  the 
reorganization  package  which  provides  for  "appellate  review",  always  as  if  it 
were  a  brand  new  procedure  and  an  important  reform.  Actually,  this  form  of 
appellate  review  is  window  dressing,  as  transparent  as  the  sort  of  appeal  which 
parole  boards  have  offered  for  years,  and  just  as  old.  I'd  like  to  dig  a  little 
into  the  origin  of  the  federal  parole  board's  so-called  api)eal  procedure  and 
examine  a  little  more  closely  what  it  actually  offers. 

In  the  1969  reorganization  plan,  three  long-established  Board  procedures  were 
rechristened  as  ai>pellate  review  procedures.  The  first  is  called  the  Washington 
Review  Hearing.  Such  a  hearing  is  an  informal  meeting  between  any  two  mem- 
bers of  the  parole  board  and  the  friends  of  a  prisoner.  A  private  attorney  may 
or  may  not  be  in  attendance  to  plead  in  the  prisoner's  behalf. 

The  second  long-established  procedure  is  called  en  banc  appellate  review.  This 
simply  means  that  a  majority  of  all  members  then  serving  on  the  Board  must 
be  present.  En  'banc  hearings  involve  such  offenders  as  widely  known  public 
figures,  those  committing  unusually  violent  crimes,  or  key  figures  in  organized 
crime.  Most  en  banc  hearings  occur  because  the  offender  has  just  become  eligible 
for  parole,  or  previous  Board  decisions  had  continued  his  case,  or  because  he 
wishes  to  present  new  evidence  in  his  behalf.  I  should  like  to  emphasize  that  the 
majority  of  en  banc  hearings  should  not  be  classified  as  appellate  because  api)el- 
late  means  appealing  from  a  previous  decision,  and  in  the  majority  of  en  banc 
hearings,  decisions  are  being  reached  for  the  first  time.  If  the  offender  loses  the 
decision,  he  must  wait  for  a  year  to  appeal  it. 

The  third  procedure  which  the  parole  board  threw  into  the  appellate  package 
in  1969  is  called  Review  on  the  Record.  This,  like  the  two  other  procedures,  is 
old  wine  in  a  new  bottle.  Review  on  the  Record  is  merely  another  name  for  Pris- 
oners Mail  Box.  As  of  July  31.  1969.  when  the  ground  rules  for  appellate  review 
were  laid,  the  parole  board  began  looking  upon  a  letter  written  by  a  prisoner  as 
an  appeal.  At  the  time,  about  500  letters  were  coming  in  every  month.  Recog- 
nizing what  this  category  of  their  "new"  appellate  procedure  could  do  to  their 
work  load.  Board  members  decided  that  staff  members  would  continue  to  answer 
the  letters  with  the  exception  of  those  a  staff  member  considered  as  "emerg- 
ency." This  means — ludicrous  as  it  sounds — that  when  500  letters  from  prisoners 
are  answered  in  a  month  by  parole  board  staff — NOT  by  parole  board  members — 
that  parole  board  staff  members  have  made  500  appellate  decisions  for  the 
parole  board. 

Since  the  very  heart  of  the  appellate  process  is  to  enable  the  petitioner  to 
present  his  case  to  an  authority  different  from,  and  higher  than,  the  one  which 
made  the  decision  from  which  he  is  seeking  relief,  the  federal  parole  board's 
"Appellate  Review"  is  on  a  par  with  a.sking  a  federal  judge  to  decide  whether  to 
reverse  himself.  Moreover,  since  the  appellate  body  sits  in  Washington.  D.C.,  the 
right  to  appeal  is  a  matter  of  one's  hank  account.  If  the  goal  of  appeal  is  justice, 
then  justice  costs  mor  >  if  you  live  in  California.  Montana,  or  Colorado  than  it 
does  if  you  reside  in  Pennsylvania,  New  York,  or  the  Carolinas.  Appeal  which  is 
availal)le  fas  is  the  Washington  Review  Hearing)  only  to  the  well-to-do  and  the 
influential.  who>e  relatives  and/or  legal  counsel  can  afford  to  make  a  trip  to 
Wa>;hington.  D.C..  i<  highly  discriminatory  and  a  travesty  on  the  word  appeal. 
Appeal  which  is  heard  in  order  to  reach  a  decision  (as  in  the  majority  of  the 
<ni  banc  cases)  and  which  shuts  the  door  on  the  prisoner  for  a  year,  is  hardly  a 
triumph  of  justice.  And  appeals  which  are  handled  by  staff  members  rather  than 
bv  members  of  the  parole  board  fas  is  done  under  the  name  of  Review  on  the 
Record)  is  a  mere  pretense  of  appellate  review  by  the  parole  board. 

Section  4219.  "Appeals,"  of  H.R.  1.3118  takes  a  long  stride  toward  fair  and 
reasonable  treatment  of  prisoners  in  the  appeal  area.  It  does  not  provide  the 
ideal :  the  ideal  would  be  an  appellate  body  different  from,  and  higher  than,  the 
one  which  made  the  decision  from  which  the  prisoner  is  seeking  relief.  However, 
the  stipulation  that  no  less  than  five  members  of  the  Board  shall  hear  the  appeal 
should  result  in  a  more  thoughtful  and  therefore  more  equitable  decision  than  it 
is  possible  for  two  Board  members  to  achieve  through  the  current  appellate  pro- 
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cedure  called  "Washington  Review  Hearings."  The  second  important  change  is 
the  requirement  that  no  member  of  the  Board  present  at  the  parole  or  revocation 
hearing  shall  sit  on  the  Board  when  it  decides  the  case  on  appeal. 

Furthermore,  Section  4219  makes  appeal  a  matter  of  law.  Even  if  it  were  as 
fair  and  just  as  it  has  been  claimed  to  be,  the  parole  board's  current  appellate 
process  is  a  matter  of  discretion,  and  could  be  wiped  out  by  majority  vote  of  the 
Board. 

In  addition,  Section  4219  is  strengthened  by  Section  4221,  "Judicial  Remedies." 
I  believe  judicial  review  has  always  been  available,  but  few  indeed  are  the 
prisoners  with  the  know-how,  finances,  or  influential  friends  necessary  to  bring 
suit  against  an  administrative  Board  when  the  statute  which  created  that  Board 
leaves  so  much  undefined. 

When  under  attack,  the  classic  rejoinder  by  parole  boards  all  over  the  country 
is  that  parole  is  a  privilege,  not  a  right.  When  the  Chairman  of  the  U.S.  Board 
of  Parole,  in  an  interview  for  the  Wall  Street  Journal,  announced  that  here- 
after the  parole  board  would  give  some  reasons  for  some  parole  decisions,  he  was 
quick  to  remind  the  reporter  of  the  parole  board's  still  immense  and  unrestricted 
power,  emphasizing  that  parole  is  not  a  constitutional  nor  statutory  right  and 
that  the  Board  doesn't  HAVE  to  grant  parole  to  anyone.  Under  the  present  law, 
the  parole  board  doesn't  HAVE  to  give  any  reasons,  either,  much  less  satisfactory 
or  specific  reasons.  In  my  opinion.  Section  4221,  "Judicial  Remedies,"  is  a  strong 
reminder  that  prisoners  DO  have  rights  as  citizens  and  as  human  beings,  if  not  a 
RIGHT  to  parole  itself.  I  believe  that  sincere  implementation  of  the  previous 
section  on  appeals  would  solve  most  problems  before  a  law  suit  against  the  parole 
board  brings  the  issue  into  court.  If  parole  board  members  respect  the  purpo.se  as 
well  as  the  letter  of  H.R.  13118's  section  on  appellate  procedure,  the  need  for 
the  section  on  judicial  remedies  will  be  minimized.  But  it  belongs  in  the  bill.  It 
establishes  an  important  principle  of  justice — that  if  one  suffers  unjust  treat- 
ment from  one  authority,  there  IS  someplace  else  he  can  go. 

In  mv  opinion,  one  of  the  most  important  reforms  which  would  be  initiated  by 
H.R.  13118  is  that  covered  on  page  23  of  the  bill :  "In  no  case  shall  any  parolee 
retaken  under  this  section  be  imprisoned  or  otherwise  held  in  custody  if  he  has 
been  admitted  to  bail  or  otherwise  released  by  the  court  having  jurisdiction  over 
an  alleged  criminal  offense  which  constitutes  the  alleged  violation  of  parole  with 
respect  to  which  the  parolee  has  been  retaken."  My  only  question  about  this  pro- 
vision is  whether  it  still  leaves  the  parole  board  a  loop  hole,  the  loop  hole  of  the 
technical  violation.  Take  the  case  of  a  parolee  accused  of  robbery.  If  he  were 
arrested  in  an  area  outside  of  his  assigned  parole  district,  couldn't  the  parole 
board  issue  a  warrant  on  the  grounds  that  he  was  outside  of  his  district  without 
permission,  and  (if  the  Board  so  chose)  keep  him  in  custody  for  that  technical 
violation? 

The  issue  here  is  actually  preventive  detention.  The  parole  board  practices 
preventive  detention,  and  does  so  legally.  Under  the  Bail  Reform  Act,  the  courts 
cannot  deny  bail  to  a  defendant  solely  because  he  might  be  dangerous.  But  if  a 
man  on  parole  is  charged  with  a  serious  crime,  the  parole  board  may  keep  him  in 
jail  even  before  he  has  been  tried  or  convicted  ;  this  is  true  even  if  the  new  charge 
is  a  non-capital  offense.  The  parole  board  warrant  which  serves  as  a  detainer 
and  in  a  sense  subverts  the  purpose  of  the  Bail  Reform  Act  need  not  be  based  on 
evidence  that  any  crime  has  been  committed.  There  are  several  purely  technical 
grounds  for  parole  revocation  and  any  of  them  are  legitimate  reasons  for  revok- 
ing parole.  Back  to  the  parolee  charged  with  robbery.  He  may  deny  it,  but  if  he 
admits  to  being  arrested  in  a  city  which  is  outside  of  his  assigned  parole  district, 
his  parole  can  be  revoked  on  the  grounds  that  he  was  outside  of  his  district 
without  permission  and  he  can  be  returned  to  prison. 

My  personal  views  on  preventive  detention  are  not  relevant  to  this  hearing.  I 
am  not  speaking  out  against  the  parole  board's  policy,  which  was  adopted  in  July 
of  1967  when  we  were  all  alarmed  by  the  increase  in  dangerous  and  assaultive 
crime  and  it  made  sense  to  use  the  parole  board's  legal  authority  for  the  protec- 
tion of  society,  or  at  least  to  see  for  a  while  whether  the  exercise  of  that  au- 
thority in  that  particular  way  really  would  protect  society.  I  am  speaking  out 
against  what  has  on  occasion  seemed  an  arbitrary  use  of  this  policy. 

About  two  years  ago,  an  elderly  parolee  was  accused  of  shooting  another  man 
to  death.  He  denied  the  charge  vigorously,  and  he  had  abided  by  the  rules  of 
parole  for  many  years,  but  his  original  offense  many  years  before  had  been 
serious.  The  new  charge  was  based  primarily  on  the  statement  of  a  woman  who 
claimed  he  was  the  man  she  had  seen  standing  over  the  body  with  a  gun  in  his 


hand.  The  chairman  of  the  parole  board  felt  that  the  woman's  statement  was  too 
shaky  to  rely  on  as  a  reason  for  charging  the  man  with  murder.  Instead,  he 
recommended  that  we  charge  him  with  violating  his  parole  because  he  had  a  gun 
in  his  possession,  this  information  taken  from  the  same  woman's  statement.  In 
other  words,  we  said  that  when  she  identified  our  parolee  as  the  murderer,  she 
might  be  wrong;  but  that  if  she  identified  our  parolee  as  the  man  holding  the 
gun,  she  was  right.  This  sort  of  Alice  in  Wonderland  logic  should  not  be  tolerated 
when  we  are  dealing  with  personal  freedom. 

It  seems  to  me  that  this  practice  of  detaining  prior  to  conviction,  as  we  did 
with  the  old  man,  should  be  re-examined.  When  it  was  voted  into  existence  in 
1967,  the  Board  discussed  a  follow-up  study  at  a  later  date  in  order  to  determine 
whether  this  kind  of  detention  had  proved  to  be  justified.  In  fact,  an  attorney 
who  is  no  longer  with  the  Justice  Department  was  particularly  interested  in 
conducting  such  a  study.  To  my  knowledge,  no  such  follow-up  has  been  made.  Of 
all  the  parolees  whom  the  parole  board  has  kept  in  custody  prior  to  trial  because 
Board  members  thought  they  might  be  "potentially  dangerous,"  how  many  were 
convicted  of  a  new  crime  of  violence?  I  think  we  need  to  know  this.  Since  no 
scientific  device  has  yet  been  invented  which  accurately  measures  how  dangerous 
someone  might  become  in  the  future,  what  IS  the  parole  board's  method  of 
determining  who  is  "potentially  dangerous?"  We  ought  to  know  this,  too.  But  I 
doubt  very  much  that  while  under  the  shadow  of  the  Justice  Department,  the 
parole  board  will  conduct  such  a  study  itself,  or  even  consider  a  change  in  policy. 
The  Attorney  General's  views  on  preventive  detention  are  widely  known.  While 
subordinate  to  the  Attorney  General,  the  parole  board  is  not  likely  to  espouse  a 
conflicting  view. 

The  power  of  state  and  federal  parole  boards  is  awesome.  The  fate,  the  human 
destiny,  of  more  than  300,000  imprisoned  human  beings  lies  today  in  their  de- 
cisions. Parole  board  decisions  should,  at  all  times,  be  free  of  pressure,  regardless 
of  the  source,  free  of  bias,  whatever  its  nature,  free  of  every  corrosive  element 
that  might  inhibit  parole  board  members  from  making  humane,  wise,  and  sensible 
decisions,  decisions  which  benefit  both  the  prisoners  and  the  free  society  in  which 
they  must  become  a  viable  part. 

Parole  board  members  determine  which  prisoners  will  be  paroled,  and  which 
will  not ;  which  parolees  will  be  returned  to  prison,  and  which  will  not.  They 
dictate,  moreover,  where  parolees  are  to  live,  the  type  of  work  they  may  do,  the 
extent  of  their  travels,  with  whom  they  may  associate,  and  whether  they  marry. 
There  are  some  300,000  individuals  today,  now  on  parole,  who  are  thus  controlled 
by  measures  prescribed  by  parole  board  members. 

Because  of  the  tremendous  scope  of  their  power,  those  selected  to  serve  as 
parole  board  members  in  both  our  state  and  federal  systems  should  be  of  superior 
intelligence  and  education,  capable  of  mature  reasoning  and  judgment  and  deeply 
concerned  with  the  welfare  of  all  human  beings  and  the  society  of  which  they 
are  a  part.  By  and  large,  federal  parole  board  members  have  been  of  this  quality. 
So,  too,  have  been  parole  board  members  in  our  more  enlightened  state  systems. 
I  firmly  believe  that  the  bill  under  discussion,  H.R.  13118,  will  further  the  ex- 
cellent work  now  being  done  and  will  aid  those  states  where  improvement  is  both 
desirable  and  essential. 

I  have  heard  people  say  parole  boards  should  be  abolished  ;  that's  like  throwing 
the  baby  out  with  the  bath  water.  I  have  heard  people  say  parole  boards  are 
corrupt.  This  is  a  sweeping  generality.  In  an  article  in  the  February-March  1969 
issue  of  TRIAL  magazine,  the  Hon.  J.  Skelly  Wright  of  the  4th  U.S.  District 
Court  of  Appeals  stated  that  the  federal  government  should  abolish  the  U.S. 
Board  of  Parole  becau.se  the  members  were,  among  other  things,  "subject  to 
scandal  and  corruption."  Prior  to  that  magazine  article,  32  members  had  been 
appointed  and  confirmed  by  the  U.S.  Senate  over  previous  decades.  The  judge 
did  not  indicate  which  of  these  had  been  so  subjected,  if  indeed  any  had  been, 
nor  did  he  offer  any  documentation  to  show  that  any  members  had  been  involved 
in  scandal  or  corruption.  Undoubtedly  some  members  were  better  qualified  than 
others,  but  the  same  must  be  said  of  federal  judges  or  any  other  group. 

To  abolish  a  parole  system  evolved  through  almost  40  years  of  growth  and 
experimentation  because  of  the  shortcomings  of  a  few  members  is  as  unrealistic 
as  to  abolish  the  federal  courts  because  nine  of  the  12  federal  oflScials  impeached 
by  the  U.S.  Senate  have  been  federal  judges.  It  will  never  be  possible  to  prevent 
such  unwarranted  attacks  as  the  one  I  have  referred  to.  However,  the  bill  will 
give  parole  board  members  greater  freedom  to  ignore  political  pressure  which 
can  and  often  is  exerted  by  the  prosecutory  branch  of  the  government,  where 
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political  expediency  often  becomes  more  important  than  rendering  justice  to 
human  beings. 

Parole  is  worth  saving.  Therefore,  parole  is  worth  improving.  Fairly  dispensed 
and  free  of  political  pressure,  it  offers  one  of  the  best  of  all  possible  solutions 
to  the  complex  problems  a  prisoner  faces  as  he  struggles  to  adjust  from  the 
destructive  life  of  prison  to  a  constructive  life  in  free  society.  These  struggles 
can  be  diminished  in  their  intensity  through  wise  counselling  and  guidance  by 
both  parole  boards  and  probation  services.  To  the  extent  that  parole  b6ard 
members  and  probation  officers  are  of  the  highest  quality,  to  that  extent  will 
parolees  succeed  in  their  struggle  to  improve  their  lives  and  to  contribute  to  the 
society  in  which  so  many  of  them  would  like  to  take  a  constructive  part.  I  believe 
that  the  proposed  bill  will  help  toward  the  realization  of  this  desirable  and 
essential  goal. 

(The  statement  and  attached  materials  referred  to  at  p.  436 
follows:) 

Statement  of  Mekbill  A.  Smith,  Chief,  Division  of  Probation,  Administrative 
Office  of  the  United  States  Courts 

Mr.  Chairman  and  Members  of  the  Committee,  I  am  Merrill  A.  Smith,  chief 
of  the  Division  of  Probation,  Administrative  Office  of  the  United  States  Courts. 
By  way  of  personal  background  the  Committee  may  be  interested  to  know  that 
I  entered  the  federal  probation  system  as  a  United  States  probation  officer  in 
1941,  served  13  years  in  that  capacity,  came  to  the  Probation  Division  as 
assistant  chief  in  1954.  and  have  been  chief  of  the  Division  since  19f)6. 

The  Division  of  Probation  serves  as  the  headquarters  office  of  the  federal 
probation  system,  although  the  system  itself  is  basically  a  decentralized  one  with 
considerable  local  autonomy.  Probation  officers  are  appointed  by  the  judges  of 
the  district  courts.  Qualification  standards  for  appointment,  established  by  the 
Judicial  Conference  of  the  United  States,  are  enforced  by  the  Division.  In  this 
connection  no  one  enters  the  service  as  a  probation  officer  without  the  minimum 
qualifications  of  a  bachelor's  degree  plus  either  two  years  of  qualifying  experi- 
ence or  a  master's  degree  based  on  two  years  of  graduate  work.  At  present 
approximately  one-third  of  the  officers  hold  master's  degrees.  Among  recent 
appointees  nearly  one-half  have  held  graduate  degrees  on  appointment. 

Probation  services  are  provided  through  185  probation  offices  situated  in  90 
Judicial  districts  in  the  United  States,  the  District  of  Columbia,  and  Puerto  Rico. 
The  present  authorized  strength  is  640  officers  and  462  clerical  personnel.  The 
Division  of  Probation,  comprised  of  six  professional  and  three  clerical  persons, 
is  tasked  with  coordinating  the  work  of  the  system,  promoting  its  efficient  op- 
eration, and  enforcing  the  probation  laws. 

Historically  the  probation  system  began  its  work  wholly  oriented  to  providing 
probation  services.  As  described  by  Mr.  Chief  Justice  Taft  its  function  was  seen 
as  "giving  to  young  and  new  offenders  of  law  the  chance  to  reform  and  to  escape 
the  contaminating  influence  of  association  with  hardened  or  veteran  criminals. 
.  .  ."  "Probation."  Mr.  Chief  Justice  Taft  added,  "is  the  attempted  saving  of  a 
man  who  has  taken  one  wrong  step  and  whom  the  judge  thinks  to  be  a  brand 
to  be  plucked  from  the  burning  at  the  time  of  the  imposition  of  the  sentence." 

Five  years  after  the  probation  system  was  established,  however,  the  Act  was 
amended  to  place  upon  probation  officers  the  responsibility  also  of  supervising 
persons  paroled  from  the  federal  prisons.  Thus  since  1930  the  probation  officers 
have  served  also  as  parole  officers.  In  all  matters  relating  to  probation  the  officers 
are  responsible  primarily  to  the  courts  they  serve.  In  parole  matters  their  direction 
comes  from  the  United  States  Board  of  Parole. 

Although  the  probation  officers  serve  both  the  judicial  and  executive  establish- 
ments the  serving  of  two  masters  has  produced  remarkably  little  conflict.  This  is 
the  result  of  a  high  degree  of  cooperation  and  coordination  at  the  Washington 
level  between  the  United  States  Board  of  Parole,  the  Bureau  of  Prisons,  and  the 
Division  of  Probation.  Such  problems  as  have  arisen  can  be  traced  almost  without 
exception  to  the  lark  of  sufficient  manpower  in  the  field  offices  to  meet  all  the 
demands  placed  upon  the  officers. 

At  present  there  is  pending  in  the  Congress  the  fiscal  1973  appropriation  esti- 
mate for  the  probation  system.  It  sets  out  the  need  for  .348  officer  positions,  30 
probation  officer  assistant  positions,  and  196  clerical  positions  in  addition  to 
those  now  authorized.  This  represents  a  proposed  increase  of  approximately 
$7  million. 
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At  the  end  of  fiscal  year  1971  the  probation  system  had  under  its  supervision 
42,549  persons.  By  December  31,  1971,  the  number  had  risen  to  45,177.  In  the 
30-month  period  from  June  30,  1969,  to  December  31,  1971,  the  number  of  cases 
under  supervision  rose  22  percent.  There  is  attached  as  Exhibit  1  a  table,  "Pro- 
bation Workload  Data — Fiscal  Years  1954-72,"  which  provides  additional  detail 
on  cases  supervised  as  well  as  investigative  work  performed  by  the  probation 
oflScers. 

At  present  there  are  approximately  66,000  convicted  offenders  under  the  juris- 
diction of  the  federal  correctional  system.  The  probation  system  is  responsible 
for  more  than  two-thirds  of  these  as  probationers,  parolees,  and  mandatory  re- 
leasees under  supervision  in  the  community. 

The  fact  is  that  the  largest  proportion  of  all  offenders  are  not  confined.  Of 
all  those  sentenced  to  prison,  9^  percent  return  either  by  parole  or  as  the  statutes 
otherwise  require.  The  central  responsibility  of  the  probation  system  is  to  pro- 
vide control,  guidance,  and  assistance  to  released  offenders  to  prevent  their 
return  to  crime  and  to  make  safe  our  homes  and  streets. 

However,  the  heavy  demands  of  the  courts,  the  Board  of  Parole,  and  the  Bureau 
of  Prisons  for  necessary  investigative  assistance  have  converted  the  probation 
service  into  what  is  now  largely  an  investigative  operation.  To  a  considerable 
degree  this  has  diminished  the  system's  ability  to  perform  its  central  function, 
that  of  giving  released  offenders  the  close  supervision  and  other  attention  that 
they  need  and  ought  to  have. 

The  probation  system  is  faced  with  the  immediate  need  for  a  50  percent  in- 
crease in  strength  as  a  first  step  toward  assuring  such  supervision  of  the  45,000 
federal  offenders  now  in  community  probation  and  parole  programs,  while  at 
the  same  time  continuing  to  provide  essential  investigative  services  for  the 
courts,  the  Bureau  of  Prisons,  and  the  Board  of  Parole. 

Work  measurements  that  sufficed  a  decade  and  a  half  ago  no  longer  are  valid. 
Realistic  evaluation  of  current  personnel  requirements  must  take  into  account 
the  heavy  investigative  burden  as  well  as  the  increasing  number  of  persons  on 
probation  and  parole. 

The  table  attached  as  Exhibit  2  reflects  in  traditional  style  the  average  number 
of  cases  per  officer.  Exhibit  3  sets  out  the  average  number  of  siipervision  cases 
per  oflicer  after  deducting  the  amount  of  officer  time  required  to  perform  the 
presentence  investigation  function  for  the  courts.  It  does  not  take  into  account 
the  remainder  of  the  investigative  work  which  in  fiscal  1971  resulted  in  the 
preparation  of  35,859  additional  reports.  Even  so.  as  shown  in  Exhibit  3,  the 
number  of  supervision  cases  projected  for  fiscal  1973  is  68  per  officer. 

Valid  appraisal  of  personnel  needs  must  also  take  cognizance  of  changes  in 
the  nature  and  complexity  of  the  probation  officers'  task  and  in  the  offender 
population  vdth  whom  they  work.  The  personal  safety  of  probation  officers  is  of 
growing  concern.  Officers  in  larger  cities  must  investigate  and  supervise  persons 
living  in  areas  where  it  is  no  longer  safe  for  an  officer  to  work  alone.  The 
present  level  of  tension  and  hostility  toward  anyone  associated  with  law  enforce- 
ment has  created  new  staffing  problems.  A  survey  of  the  caseload  in  one  city 
shows  that  40  percent  of  the  probationers  and  parolees  live  in  areas  where  an 
officer  cannot  work  safely  by  himself.  Sufficient  staff  must  be  provided  to  send 
officers  in  pairs  into  such  localities. 

The  .supervision  of  parole  and  mandatory  release  cases  by  the  probation  sys- 
tem is  required  by  statute  and  authority  delegated  to  the  Board  of  Parole.  In 
fiscal  year  1971  the  Board  completed  formulation  of  specific  standards  for 
sui)ervision.  They  spell  out  what  the  Board  will  expect  from  probation  officers 
as  quickly  as  sufficient  staff  can  be  acquired. 

The  Board's  guidelines  establish  a  system  of  case  classification  prescribing 
the  minim  una  number  of  personal  contacts  between  the  officer  and  the  releasee 
according  to  the  degree  of  hazard  present  and  the  degree  of  supervision  needed. 
A  survey  of  the  caseload  reveals  that  of  11,000  jmrolees  and  mandatory  releasees 
5.500  to  6.000  will  be  classified  as  requiring  maximum  supervision  and  close 
surveillance.  The  Board  of  Parole  urges  that  these  cases  be  assigned  on  the  basis 
of  not  more  than  25  cases  per  officer,  thus  requiring  the  full  time  of  220  officers 
or  more  for  the  maximum  supervision  cases  alone. 

Further,  the  probation  officers'  responsibilities  have  been  increased  by  the 
impact  of  new  programs,  all  required  by  statute.  The  Narcotic  Addict  Rehnhillta- 
tion  Act  of  1966  established  a  comprehensive  treatment  program  for  narcotic 
addicts  both  in  the  institution  and  in  the  community.  Probation  officers  provide 
communitv  STinervision  for  those  persons  F^entenced  under  Title  II  of  the  Act.  As 
of  June  30.  1971,  408  persons  had  been  released  to  aftercare,  a  program  com- 


760 

bining  intensive  supervision  by  the  probation  oflBcer,  counseling  in  a  suitable 
clinic,  and  regular  testing  for  possible  relapse  to  narcotics  use.  The  Bureau  of 
Prisons  and  the  Board  of  Parole  have  recommended  that  a  probation  officer 
supervise  no  more  than  25  of  these  cases.  At  the  close  of  fiscal  year  1971  the  pro- 
bation system  had  350  cases  under  this  form  of  intensive  aftercare  supervision. 
An  additional  375  persons  were  confined  in  Bureau  of  Prisons  NARA  treatment- 
facilities  for  examination  or  treatment  and  will  be  released  to  the  sui>ervision  of 
probation  officers  in  due  course.  ^    ^,    ^^o 

Recent  amendments  to  the  probation  and  parole  statutes,  P.L.  91-492,  provide 
that  persons  on  probation  may  be  required  to  participate  in  a  program  of  or 
reside  in  a  community  treatment  center  as  a  condition  of  probation.  Also,  per- 
sons on  parole  or  mandatory  release  may  be  required  to  participate  in  a  program 
or  reside  in  a  community  treatment  center  as  a  condition  of  their  release.  The 
probation  officer,  as  the  a^uthorized  representative  of  the  Federal  court  and  the 
Board  of  Parole,  is  reqmred  to  involve  himself  in  arrangements  with  a  com- 
munity treatment  center  staff  for  the  placement,  overview  of  progress  and  dis- 
charge of  any  such  probationers  or  releasees.  As  of  December  31,  1971,  151  pro- 
bationers, parolees,  or  mandatory  releasees  had  been  referred  by  probation  offi- 
cers for  placement  and  132  had  been  accepted  in  the  program. 

Public  Law  91-447  amended  the  Criminal  Justice  Act  to  provide  for  the  ap- 
pointment of  counsel  to  represent  alleged  parole  violators  in  parole  violation 
hearings.  Under  rules  adopted  by  the  Board  of  Parole,  probation  officers  are 
required  to  interview  each  alleged  parole  violator  to  determine  if  he  wants  to 
request  the  court  to  appoint  an  attorney  to  represent  him  at  his  hearing. 

The  Organized  Crime  Act,  P.L.  91-452,  and  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act,  P.L.  91-513,  both  provide  for  special  sentencing 
hearings  with  emphasis  on  the  probation  officer's  presentence  investigation 
report.  In  addition,  the  Drug  Abuse  Act  provides  for  probation  and  requires  a 
period  of  parole  for  an  increasing  number  of  persons  who  would  have  otherwise 
been  denied  these  opportunities  under  previous  drug  laws.  In  view  of  the  dra- 
matic increase  in  filings  of  narcotic  drug  cases,  a  33  percent  increase  in  1971  over 
1970,  the  impact  of  probation  officers  will  be  substantial. 

In  addition  to  the  social  values  of  probation,  its  use  whenever  feasible  is  also 
financially  advantageous.  In  federal  institutions  the  per  capita  cost  in  fiscal 
1971  was  $4,315  per  year  while  for  probation  the  cost  was  $412.  Consistently  for 
many  years  federal  probation  costs  have  been  approximately  one-tenth  those  of 
imprisonment. 

As  pointed  out  earlier,  the  appropriation  estimate  for  fiscal  1973  is  a  first  step 
in  achieving  the  quality  of  probation  and  parole  performance  that  should  be 
attained.  The  probation  system,  however,  should  continue  to  move  toward  full 
compliance  with  the  standards  set  by  the  President's  Commission  on  Law  En- 
forcement and  Administration  of  Justice.  This  will  require  a  further  infusion  of 
professional  personnel  to  reduce  the  number  of  cases  supervised  to  an  average  of 
35  per  officer. 

Whether  it  wears  two  hats  or  one  the  probation  system  should  be  enabled  to 
become  more  fully  what  it  was  intended  to  be — the  Federal  agency  in  the  com- 
munity whose  purpose  and  function  is  to  draw  offenders  out  of  crime  and  into 
useful  citizenship.  Under  present  workloads  the  system's  capacity  to  achieve  its 
purpose  is  greatly  reduced. 

The  problem  seems  to  present  two  alternatives.  One  would  be  to  set  up  and 
fully  staff  an  independent  parole  service  thus  enabling  the  probation  system  to 
devote  its  full  resources  to  intensive  work  with  offenders  under  the  jurisdiction 
of  the  courts.  The  other  alternative  would  be  to  provide  the  probation  system 
with  sufficient  manpower  to  handle  both  tasks.  The  second  course  generally  is 
regarded  as  the  better  because  of  obvious  economies,  because  the  functions  are 
similar,  because  it  would  not  further  fragment  correctional  activities,  and  be- 
cause it  provides  a  greater  degree  of  continuity  in  the  handling  of  offenders  from 
the  point  of  sentence  through  ultimate  discharge. 

One  of  the  bills  before  this  Committee,  H.R.  13293,  would  provide  for  the 
establishment  of  a  Federal  Correctional  Advisory  Council  to  set  guidelines  and 
oversee  both  federal  and  state  correctional  machinery.  This  suggests  to  me 
another  area  this  Committee  may  wish  to  address. 

In  the  middle  of  the  last  decade  quite  a  stir  was  created  by  a  series  of  pro- 
posals that  would  have  removed  the  federal  probation  system  from  the  judiciary 
and  would  have  established  it  in  the  Department  of  Justice.  At  best  the  pro- 
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posals  were  unfortunate.  None  was  based  on  any  comprehensive  study  or  inquiry 
into  the  problems  or  needs  of  the  federal  correctional  services.  To  the  vast 
majority  of  judges  the  notion  that  the  probation  officer,  one  of  v?hose  primary 
duties  is  the  conducting  of  unbiased  presentence  investigations,  should  be  placed 
under  the  jurisdiction  and  control  of  the  nation's  chief  prosecutor  was  wholly 
unacceptable. 

The  introduction  of  the  proposals  generated  considerable  antagonism,  distrust 
and  suspicion,  and  produced  an  instant  polarization  of  views,  a  great  deal  of 
heat,  and  little,  if  any,  progress. 

The  result  of  all  this  was  a  total  eclipse  of  the  fundamental  issue,  i.e.  whether 
a  better  way  can  be  devised  to  organize  probation  services,  prison  services, 
parole  and  other  aftercare  services  in  the  federal  system  to  realize  their  full 
potential.  The  need  remains  for  a  comprehensive  study  to  be  made,  and  if  its 
findings  are  to  be  acceptable  to  all  concerned,  the  inquiry  must  be  thoroughly 
dispassionate  and  objective. 

It  occurs  to  me  that  rather  than  creating  a  new  permanent  ongoing  entity 
to  set  correctional  standards  and  be  the  correctional  watchdog  there  might  be 
merit  in  considering  the  establishment  of  a  relatively  shortlived  commission 
comprised  of  representation  selected  by  each  of  the  three  branches  of  the  gov- 
ernment to  assess  all  aspects  of  the  federal  correctional  system  and  present 
to  the  Congress,  the  President,  and  the  Judiciary  a  comprehensive  design  for 
the  reorganization  of  all  correctional  activities  in  the  manner  most  likely  to 
insure  the  fulfillment  of  their  objectives. 

Mr.  Chairman  and  members  of  the  Committee,  this  concludes  my  formal 
remarks.  I  thank  you  for  affording  me  the  opportunity  to  be  heard  and  I  shall 
be  happy  to  answer  any  questions  as  best  I  can. 


pt.    7A  --  49 
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EXHIBIT  2 
TABLE  I 


Fiscal  year 


Number  of 
probation 

officer  Supervision  Average 

positions!  cases  per  officer 


1961 

1962 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

1970 

1971 

Estimate: 

1972.. 

1973.. 


504 
520 
520 
520 
520 
550 
582 
612 
612 
612 
612 

640 
988 


35,065 
36, 663 
38,551 
39, 600 
39, 332 
38, 659 
37, 767 
36,  785 
36, 987 
38,  409 
42, 549 

47, 200 
52, 500 


•  Exclusive  of  2  officers  engaged  in  the  operation  of  the  Chicago  Training  Centerthrough  fiscal  year  1971.  Positions 
ransferred  to  Federal  Judicial  Center  in  fiscal  year  1972. 


EXHIBIT  3 
TABLE  II 


Fiscal  year 


Probation 

officer      Presentence 
positions '    investigations 


Officers  Officers 

required      available  for 
for  PSI 2        supervision 


Supervision 
cases 


Average 

supervision 

cases  per 

officer' 


1961 504  24,357 

1962 -  520  21,95; 

1963 520  26,226 

1964 520  26,098 

1965 520  24,897 

1966 550  23,919 

1967 582  22,721 

1968 612  21,399 

1969 612  20,936 

1970 _... 612  21,509 

1971 602  23,479 

Estimate: 

1972 640  25,800 

1973 988  28,400 


189 
191 
204 
203 
194 
186 
177 
167 
163 
167 
183 

201 
221 


315 
326 
316 
317 
326 
364 
405 
445 
449 
445 
429 

439 
767 


35,  065 

36,  663 
38,  551 
39, 600 
39,332 
38,  659 
37,767 
36,  785 
36, 987 
38, 409 
42,  549 

47,  200 
52,  500 


111 
112 
122 
124 
121 
106 
93 
83 
82 
86 
99 

108 
68 


1  Exclusive  of  2  officers  engaged  in  the  operation  of  the  Cliicago  Training  Center  through  fiscal  year  1971.  Positions 
transferred  to  Federal  Judicial  Center  in  fiscalyear  1972. 

'Computed  at  14  hours  per  presentence  investigation,  based  on  field  experience  and  time  study  in  Federal  Probation 
System  (The  Effectiveness  of  a  Prison  and  Parole  System  by  Daniel  Glaser;  Bobbs-MerrlllCo.,1954). 

3  Plus  all  investigative  work  other  than  presentence  investigations  (40  Investigations  per  officer  In  fiscal  year  1971). 


(The  statement  referred  to  at  p.  445  follows :) 


Statement  of  Dr.  Willard  Gaylin,  M.D.,  President,  Institute  of  Society, 
Ethics  and  the  Life  Sciences 


THE    federal   parole   BOARD A    CRITICISM 

The  United  States  Board  of  Parole  is  one  of  the  great  enigmas  of  our  judicial 
process.  Its  mandate  in  doubt,  its  methods  unpublished,  its  immense  discretionary 
power  totally  unstructured,  its  decisions  absolute  and  unreviewed,  its  effective- 
ness unevaluated — it  is  clearly  an  anachronism.  But  it  is  more  than  that ;  it  is  a 
positive  danger.  We  live  in  a  time  when  the  equity  of  our  judicial  procedure  is 
being  seriously  questioned,  and  respect  for  law  is  at  a  dangerously  low  point.  An 
institution  which  is  so  flagrantly  unjust,  operating  as  a  part  of  a  department 
called  Justice,  contributes  to  that  resentment  and  alienation  which  nurture  anti- 
social and  criminal  activity. 
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To  understand  the  problems  of  the  Parole  Board  one  must  examine  its  pur- 
poses:  Why  do  we  have  a  parole  procedure?  The  punitive  aspect  of  our  current 
judicial  procedures  is  a  tripartite  phenomenon.  When  a  law  is  passed,  it  defines 
what  will  be  considered  the  violation  of  that  law,  and  indicates  the  range  of  per- 
missible punishments.  Thus,  from  the  beginning,  it  is  implied  that  the  determin- 
ing of  punishment  requires  an  understanding  not  only  of  the  statute  violated  but 
of  the  nature  of  the  violator  and  the  conditions  surrounding  the  violation. 

In  the  second  pha.se  of  the  punishment  procedure  this  range  of  sentencing 
affords  the  judge  a  latitude.  He  is  given  the  discretion  which  allows  for  special 
consideration  of  each  offender.  He  may  suspend  sentence,  he  may  fine,  he  may 
send  to  prison  minimally,  or  he  may  send  to  prison  maximally.  Again,  it  is  an 
attempt  to  humanize  the  law,  to  acknowledge  that  behavior  is  but  an  end  point 
in  a  complex  set  of  preceding  determinants ;  that  men  are  not  machines ;  that 
conditions  modify  facts:  and  that  while  "law  and  order"  may  not  require  com- 
passion or  individual  consideration,  "justice"  does. 

The  parole  procedure  is  an  attempt  to  extend  justice  beyond  the  point  of  trial. 
Its  purpose  would  seem  to  be  not  simply  law  enforcement — which  could  be 
handled  by  altering  either  the  statutory  penalty  of  the  law  or  the  sentence  as- 
signed— but  equity.  It  gives  the  government  an  opportunity  to  evaluate  the  atti- 
tudes or  behavior  of  the  prisoner  during  the  course  of  his  incarceration,  modifying 
the  sentence  accordingly  for  purposes  of  efficiency  and  fairness. 

The  Parole  Board,  therefore,  can  be  seen  as  one  aspect  of  what  at  one  time 
must  have  been  conceived  as  a  carefully  balanced  discretionary  machinery.  The 
privileged  autonomy  that  it  has  a.ssumed  over  the  years,  however,  is  now  destroy- 
ing that  balance,  and  discrediting  the  whole  concept  of  discretionary  justice. 

A  prisoner  generally  becomes  eligible  for  parole  when  he  has  served  one-third 
of  his  sentence,  a  condition  controlled  by  law  and  the  sentencing  judge.  The  re- 
maining two-thirds  of  his  time  within  the  jurisdiction  of  the  parole  board. 
In  terms  of  length  of  punishment,  therefore,  the  board  wields  more  power  than 
the  entire  federal  judiciary.  In  a  recent  Federal  Circuit  Court  case,  Judge  Wilfred 
Feinberg  expressed  his  concern  about  this  effective  delegation  of  sentencing 
power  to  ihe  parole  board,  since  all  the  procedural  due  process  that  protects  an 
individual  in  a  court  of  law  is  denied  him  by  the  parole  board.  "Obviously  then," 
he  stated,  "the  responsibility  for  sentence  is  increasingly  being  shared  with 
parole  boards  playing  a  greater  and  greater  part." 

Judge  Feinberg  pointed  out  that  the  Constitution  requires  counsel  at  all  sen- 
tencing proceedings  and,  with  blessed  common  sen.se,  indicated  that  "sentencing" 
is  not  confined  to  what  a  judge  first  prescribes  after  trial.  Then,  referring  to  the 
"broad  discretion  wielded  by  the  parole  board,  the  virtually  unfettered  procedure, 
the  gravity  of  all  the  consequences  to  the  prisoner,  his  inaibility  to  present  his 
case  as  well  as  a  lawyer  could,  the  .sentencing  function  of  the  board,"  he  con- 
cluded that  a  prisoner  at  a  parole  relea.se  hearing  should  be  entitled  to  the  serv- 
ices of  retained  counsel.  This  decision  in  1970  by  a  highly  respected  federal  judge 
has  been  looked  to  as  a  source  of  some  comfort  and  hope.  But  it  is  not  a  very 
warming  hope  when  one  realizes  that  Judge  Feinberg  was  writing  in  dissent 
from  a  majority  i>osition  that  held  "a  prisoner  has  no  greater  rights  than  an  alien 
in  a  foreign  land." 

Le.slie  Wilkins  has  pointed  out  that,  ironically,  whenever  a'  parole  procedure  is 
instituted  where  it  had  not  previously  existed,  the  average  lengtli  of  incaivera- 
tion  increases.  The  judge,  having  in  mind  his  own  determinati<m  of  a  proper 
sentence,  will  compensate  for  his  assumption  that  parole  will  operate  in  a  stand- 
ard way  to  reduce  that  sentence  for  a  well-behaving  convict.  But  the  Parole 
Board  operates  in  a  willy-nilly  procedure  often  quite  independent  of  either  the 
behavior  of  the  convict,  the  supposed  purposes  of  incarceration,  or  even  the  ex- 
plicit intentions  of  the  sentencing  judge.  The  Board  is  not  legnlhi  bound  to  attend 
the  judge's  wishes.  When  the  political  interests  of  the  Attorney  General's  office 
demand  it,  the  Board  will  ignore  both  judge  and  precedent. 

The  uniform  denial  of  parole  to  war  resisters  in  1966-67  is  one  flagrant  ex- 
ample. The  most  extreme  case  could  be  seen  in  the  treatment  of  the  young  con- 
scientious objectors  sentenced  under  the  Youth  Corrections  Act.  Under  this  Act 
youthful  offenders  are  given  a  long  indeterminate  sentence — from  sixty  dnys  to 
six  years  (referred  to  by  prisoners  as  "zip-six").  The  intention  of  the  Act  is  to 
imprison  a  very  young  man  for  a  minimal  time,  while  imposing  a  long  parole 
period.  He  thus  quickly  returns  to  society  but  remains  under  strict  supervision. 
At  the  end  of  the  parole  he  is  rewarded  by  having  his  record  exi)unged.  Tradi- 
tionally this  procedure  is  routinely  observed  with  cooperative  prisoners.  In  all 
cases  of  the  imprisoned  CO's,  however,  a  punitive  Parole  Board  extracted  a 
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higher  price  under  the  Youth  Corrections  Act  than  if  straight  sentences  had 
been  given. 

In  at  least  one  case  a  young  CO  was  given  this  "zip-six"  sentence  by  a  judge 
who  was  sentencing  older  offenders  to  two-year  terms.  The  CO  was  told  that  if 
he  were  a  "good  boy"  he  would  be  out  in  less  than  six  months.  He  ended  up  serv- 
ing double  the  time  of  his  older  colleagues — since  he  served  at  the  discretion 
of  the  Board. 

In  an  interview  with  George  J.  Reed,  chairman  of  the  Federal  Parole  Board, 
I  asked  why,  with  these  "political"  prisoners,  the  intention  of  the  judge  was 
ignored.  I  was  told  bluntly  that  after  120  days  the  judge  loses  jurisdiction  over 
a  case.  Indeed,  that  is  technically  true,  but  normally  his  intention  is  not  so  read- 
ily disregarded.  The  Parole  Board,  while  part  of  our  judicial  procedure,  is  none- 
theless an  arm  of  a  political  executive  branch,  and,  as  such,  can  use  the  scales 
of  justice  to  balance  political  debts.  When  this  occurs,  one  becomes  aware  of  the 
Board's  real  power  and  serious  potential  for  damaging  the  system  of  "justice" 
it  presumes  to  serve. 

Because  of  such  abuses,  the  whole  question  of  discretion  in  the  law  has  come 
into  disfavor,  not  just  with  the  young,  but  with  the  serious  scholars  of  the  judi- 
cial proce.s.s.  There  is  a  readiness  to  see  discretion  not  only  as  a  failure,  but  as 
a  danger  because  its  failure  lends  credence  to  the  accusation  of  dual  systems 
of  justice  for  the  privileged  and  the  dispossessed.  It  is  not  of  course  discretion 
that  is  the  evil  but  the  abuses  of  discretion.  But  many  of  us  are  reluctantly 
coming  to  the  conclusion  that  the  abuse  is  inevitable ;  that  bias  will  inevitably 
be  a  part  of  man  in  a  heterogeneous  society ;  and  that  it  will  enter  the  judicial 
process  through  the  portal  of  discretion.  The  abolition  of  discretion  is  enormously 
difficult  and  not  without  its  own  problems.  Alternatively,  then,  it  is  essential  to 
build  into  the  institutions  of  discretion  such  specific  controls  that  bias,  favor- 
itism, politics,  and  prejudgment  will  be  minimized.  The  Parole  Board,  as  now 
constituted,  operates  without  any  such  precaution.s,  and  consequently  its  per- 
formance is,  in  the  words  of  Professor  Kenneth  Culp  Davis  "on  the  whole  about 
as  low  in  qualify  as  anything  I  have  .seen  in  tlie  federal  government."  [See  Appen- 
dix 13.] 

The  only  published  guidelines  state  that  the  decisions  are  made  in  such  a  way 
that  they  :  "one,  protect  tlie  public ;  two,  conform  to  the  law ;  and,  three,  provide 
fair  treatment  to  the  offenders." 

But  the  very  absence  of  standards  violates  fair  treatment.  Professor  Davis  is 
particularly  critical  of  this  failure  of  the  Board  to  "attempt  to  evolve  principles 
through  ca.se-to-ca.se  adjudication."  He  shrewdly  speculates  that  "of  course,  for 
all  I  know,  the  board  may  have  a  highly  developed  system  it  keeps  entirely 
secret  ...  it  could  have  policies  that  would  not  stand  the  light  of  day." 

That  this  might  be  the  case  became  evident  to  me  during  the  course  of  research 
I  conducted  between  1967  and  1970  on  imprisoned  war  resistors.  I  early  became 
aware  of  the  fact  that  all  Jehovah's  Witnesses  in  prison  for  violation  of  the 
Selective  Service  Act  were  routinely  granted  parole  at  fifteen  to  seventeen 
months.  This  was  certainly  reasonable,  since  they  adequately  satisfied  the  stated 
conditions  for  parole.  But  what  was  not  understandable  was  that  at  the  same 
period  other  Selective  Service  violators  were  routinely  denied  parole. 

In  an  interview  with  an  employee  of  the  Parole  Board,  who  demanded  ano- 
nymity, this  was  conceded  to  be  true.  He  stated  that  it  was  "the  policy  of  the 
board"  to  grant  parole  only  to  Jehovah's  Witnesses  becau.se  they  alone  were  con- 
sidered to  be  "true  CD's."  I  was  disturbed  by  this  distinction  between  "true"  CO's 
and  war  resistors  because,  while  Jehovah's  Witnesses  clearly  share  certain  moti- 
vation, it  has  been  in  my  experience  almost  impossible  to  generalize  about  the  war 
resistors.  By  lumping  them  together,  they  are  denied  their  right  to  be  considered 
as  individuals. 

I  was  also  disturbed  by  the  readiness  of  the  Board  to  classify  people  by  re- 
ligious sect  and,  worse,  to  establish  priorities  according  to  sect.  In  a  hypothetical 
decision  between  two  men,  the  facts  would  appear  to  be  identical :  both  justifying 
their  violation  of  the  law,  both  having  the  same  sentence,  both  behaving  them- 
selves in  prison.  And  yet,  by  policy  and  practice,  one  of  them  receives  the  privi- 
lege of  parole  because  he  is  a  member  of  the  Jehovah's  Witnesses,  while  the 
other  does  not. 

The  Parole  Board,  despite  its  incredible  lack  of  supervision  or  review,  is  still 
an  institution  of  the  same  government  whose  Supreme  Court  has  deemed  even 
opening  prayers  in  schools  a  violation  of  its  Constitution.  Any  agency  concerned 
with  First  Amendment  guarantees  need  only  examine  prison  files  to  have  abun- 
dant e\'idence  of  the  coercive  imposition  of  religious  instruction  in  pri.sou — ■ 


766 

coercive  in  the  sense  that  religious  involvement  is  considered  a  testament  to  the 
adaptability  and  cooperativeness  of  the  individual. 

When  I  asked  Mr.  Reed  about  Board  policy  on  these  matters,  he  informed  me 
that  there  was  no  such  thing  as  "Board  policy"  on  any  matter,  that  members 
function  as  individuals.  This  vpas  astonishing.  I  pointed  out  that  the  statistics 
showed  that  Jehovah's  Witnesses  were  granted  parole  while  others  were  not, 
independent  of  which  Individual  member  of  the  Parole  Board  heard  the  case. 
He  readily  agreed  to  the  facts  but  insisted  that  it  was  not  "a  matter  of  policy" — 
there  was  no  such  thing. 

I  then  pointed  out  the  constant  reference  in  records  and  conversation  to  the 
"policy  of  the  Board"  and  referred  him  to  direct  quotations :  "X  is  making  a 
good  community  adjustment.  However,  whether  he  is  paroled  should  be  in  keep- 
ing with  the  Board's  current  policy  governing  this  type  of  offense."  I  referred 
him,  indeed,  to  his  own  publication,  Rules  of  the  United  States  Board  of  Parole 
[See  Appendix  IS],  which  discusses  methods  of  settling  "general  questions  of 
policy.  And,  finally,  I  referred  him  to  a  letter  from  a  Federal  judge  asking  for 
clarification  of  the  "discriminatory  policy"  related  to  Selective  Service  violators. 
He  steadfastly  denied  the  existence  of  any  policy,  reiterating  that  members  of 
the  Board  exercised  individual  discretion. 

Of  course  there  is  such  a  thing  as  policy.  Shortly  after  his  appointment  as 
chairman,  Mr.  Reed  announced,  in  a  dispatch  reported  in  the  Neiv  York  Times, 
a  new  toughening-up  policy.  He  proudly  stated  that  since  he  had  taken  ofl5ce, 
he  had  reduced  the  paroles  granted  from  45.2  per  cent  to  39  per  cent. 

The  policies  of  the  Parole  Board  may  not  be  at  all  directed  toward  individual 
justice.  Its  real  purposes  may  be  to  facilitate  the  management  of  inmates  by  its 
enormous  power  to  free  from  or  prolong  incarceration.  To  serve  even  this  function 
it  is  essential  that  the  Board  clearly  and  explicitly  state  what  it  expects  of 
prisoners  by  defining  in  advance  what  it  will  use  as  the  basis  for  deciding  whether 
parole  will  be  granted  or  denied.  Without  such  definitions  parole  will  seem 
arbitrary  and  capricious,  and  will  be  self-defeating  even  to  this  purpose. 

The  members  of  the  Parole  Board  insist  each  case  is  handled  and  adjudicated 
on  an  individual  basis.  Yet  they  refuse  to  indicate  what  it  is  they  seek  indi- 
vidually. The  only  conceivable  reason  for  the  failure  to  publish  guidelines,  for 
insisting  contrary  to  known  fact  that  it  has  no  general  policy,  must  be  self- 
protection.  As  long  as  there  are  no  rules,  the  Board  cannot  be  accused  of  vio- 
lating them.  If  there  are  no  precedents,  there  are  no  violation  of  precedents.  The 
absence  of  rules  provides  effective  defense  against  accusations  of  bias  or  malice. 

The  defense  they  offer  is  incredibly  disingenuous.  They  state  that  each  man  is 
a  case  in  himself,  involving  a  multiplicity  of  factors ;  and  psychological  judg- 
ments about  the  rehabilitation  of  any  one  man  cannot  be  compared  with  any 
other.  But  we  can  tell  that  individual  justice  is  not  their  intent  by  examining 
their  procedures.  This  group  of  eight  men,  with  the  assistance  of  a  small  group  of 
examiners,  is  called  upon  to  make  some  20,000  separate  decisions  on  applications 
for  parole  in  a  year.  Since  decisions  require  a  concurrence  of  two,  three,  or  more 
members,  there  are  well  over  40,000  individual  "member  judgments".  Decisions 
require :  traveling  across  the  entire  United  States  to  examine  the  individual 
records ;  reading  the  individual  petitions :  interviewing  the  parole  applicants ; 
presumably  deliberating ;  setting  the  dates  ;  and  deciding  the  terms  of  the  parole. 
This  has  to  be  sandwiched  in  among  other  functions  of  the  Parole  Board.  The 
Board  administers  parole  for  deportation  ;  issues  warrants  for  parole  violators  ; 
conducts  revocation  hearings :  promulgates  rules  and  regulations  for  the  super- 
vision, discharge  from  supervision  and  recommitment  of  paroled  prisoners. 

Let  me  briefly  indicate  how  I  found  this  system  of  "individual  justice"  to 
operate  in  fact.  Each  man  is  visited  at  his  prison  by  one  of  the  five  members  of 
the  adult  Parole  Board,  or  by  someone  from  the  group  of  examiners  shared  with 
the  Youth  Division.  (In  the  five  years  that  I  have  been  studying  the  Parole 
Board,  the  number  of  examiners  has  varied  from  two  to  the  maximum  allowable 
of  eight.)  No  brief  is  presented,  either  by  the  institution  or  by  the  prisoner.  The 
prisoner's  file  is  simply  looked  at  as  presented. 

This  is  in  itself  disturbing,  because  prison  files  are  not  consistent  or  accurate 
records.  I  have  seen  black  men  listed  as  white,  and  Harvard  graduates  listed 
with  borderline  IQs.  Knowing  how  diflBcult  and  time-consuming  it  is  to  evaluate 
a  man  even  from  an  accurate  record,  I  was  particularly  dismayed  when  I  was 
advised  by  an  examiner  that  each  man's  record  could  be  adequately  appraised 
in  five  minutes.  I  required  more  than  an  hour  for  each  individual  record :  on  the 
other  hand,  I  had  to  allow  for  their  greater  experience. 
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When  I  came  to  the  interview  it  was  another  matter.  I  had  already  heard  from 
a  number  of  prisoners  that  the  length  of  time  varied  from  two  to  five  minutes 
<and  a  Board  member  stated  the  interview  generally  required  less  than  ten 
minutes).  But  here,  certainly,  in  interviewing,  I  have  more  experience  than  any 
member  of  the  Parole  Board,  for  that  is  a  psychiatrist's  work.  When  a  person 
applies  to  the  Columbia  Psychoanalytic  School,  he  is  exposed  to  four  hours  of 
interviews  with  various  men  whose  professional  lives  are  devoted  to  the  refine- 
ment of  the  art  of  interviewing.  It  is  readily  granted  by  all  in  this  admission 
procedure  that  mistakes  are  constantly  made.  We  critically  reevaluate  each 
interview  in  two  separate  group  sessions  because  we  realize  that  an  injustice 
may  have  been  committed  due  to  flaws  in  our  technique,  and  because  the  collec- 
tive experience  produces  an  understanding  often  significantly  different  from  the 
mere  sum  of  individual  impressions.  The  Parole  Board  has  no  such  group  evalu- 
ation. Yet  their  responsibility  is  imnieasurably  greater.  They  are  deciding  how 
much  of  a  man's  youth  they  will  take,  how  much  of  his  hope  they  will  destroy, 
how  much  of  his  spirit  they  will  dissipate. 

After  the  five-  to  ten-minute  interview,  which  is  referred  to  as  the  "hearing." 
the  interviewing  Board  member  will  then  call  Washington,  where  a  colleague 
has  presumably  reviewed  the  record.  If  the  colleague  concurs,  parole  is  granted 
or  denied,  and  the  matter  ends  there.  Only  if  there  is  a  disagreement  will  a  third 
member  be  consulted.  This  is  what  is  referred  to  as  a  majority  decision.  When 
the  decision  is  reached,  no  justification  or  rationale  is  made,  no  argument 
presented. 

In  rare  cases,  particularly  where  publicity  seems  certain,  the  Board  meets 
as  a  group.  But  all  the  allusions  and  references  in  the  oflBcial  publications  that 
imply  group  process  are  so  much  puff.  Until  this  year,  the  published  rules  stated 
that  a  majority  of  five  members  made  each  decision.  Yet  for  the  past  six  years 
the  Board  has  been  operating  on  the  "emergency  procedure"  described  above. 
Now  the  emergency  procedure  is  oflBcial — and  in  typical  fashion,  it  was  not 
announced  regretfully  as  a  necessary  expedient,  but  was  extolled  as  evidence 
of  new  eflSciency. 

The  documents  produced  in  the  parole  process  are  incredibly  sloppy,  often 
pencil-written,  with  erasures  and  misspellings.  Opinions  and  justifications  are 
rarely  offered  in  any  detail.  What  is  presented  is  often  capricious  or  even 
unconstitutional,  sucli  as  listing  under  "liabilities"  that  a  man  has  "not  regularly 
attended  Sunday  church  services."  These  are  oflBcial,  potentially  legal,  documents, 
and  the  worst  I  have  ever  seen  in  Washington — which,  more  than  the  shibboleth 
of  confidentiality,  may  explain  why  they  are  so  zealously  guarded. 

There  is,  of  course,  no  research  division  to  review  the  Board's  methods.  The 
Board,  unlike  the  Bureau  of  Prisons,  sees  no  need  for  it.  With  such  awesome 
responsibility,  peace  of  mind  alone  would  seem  to  demand  it — ^but  here  self- 
confidence  reigns  supreme.  One  staff  director,  James  C.  Neagles,  is  responsible 
for  all  data-gathering,  statistical  studies,  and  publications,  which  may  explain 
why,  when  I  contacted  him  in  the  fall  of  1971,  the  last  available  "annual"  report 
covered  July  1966  to  June  1968.  Mr.  Neagles  assured  me  that  a  new  report  was 
imminent.  "The  old  one  was  skimpy  and  unself-critical.  For  example,  it  would 
seem  crucial,  even  if  not  for  publication,  to  know  the  percentage  of  concurrence 
in  decisions.  When  I  asked  Mr.  Neagles  if  this  information  was  available,  he 
replied  that  it  was  not  and,  further,  that  it  would  not  be  of  particular  interest. 
Yet,  obviously,  it  would  be  one  test  to  indicate  the  degree  of  rubber-stamping. 

Nor  is  the  composition  of  the  Board  any  assurance  of  diversity  or  independence. 
While  it  talks  "multidiscipline,"  it  appoints  "penologists,"  and  over  the  years 
the  majority  of  Board  members  have  come  up  from  the  penal  systems.  This  is 
not  necessarily  the  only,  or  best,  training  ground  in  behavior  education.  Ap- 
pointments in  recent  years  have  shown  a  particular  lack  of  imagination  or 
sensitivity.  When  Mr.  Reed  took  office  as  chairman,  he  found  the  traditional  one 
black  member  of  the  Board.  Mr.  Reed  did  not  recommend  his  reappointment,  nor 
did  he  appoint  a  black  man  to  replace  him.  In  this  vast  land  of  ours,  not  one 
"qualified"  black  man  could  be  found.  Through  two  appointments  in  1969  and 
two  in  1970.  the  Board  remained  innocent  of  blacks.  In  1971,  a  black  man  was 
finally  appointed. 

Faced  with  the  Kafkaesque  situation  of  an  unaccountable  Parole  Board 
with  unknown  criteria,  and  contradictory  but  irreversible  decisions,  the  pris- 
oner will  follow  whatever  few  rules  may  be  available.  He  will  learn  to  hypo- 
critically play  the  game  of  the  prison  officials.  He  will,  for  example,  "find  religion" 
in  both  of  the  acceptable  ways  indicated:  he  will  attend  the  Sunday  church 
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services,  because  that  is  what  they  want ;  and  he  will  attend  the  group  therapy 
sessions  and  admit  his  contrition.  But  he  will  become  demoralized  and  cynical. 
He  will  adhere  to  a  system  designed  for  the  convenience  of  the  prison,  not  the 
readjustment  of  the  prisoner.  One  example  of  many  I  might  offer : 

"My  boss  in  the  industry  told  me  that  in  filling  out  a  report  for  the  parole  board 
he  put  down  that  my  attitude  was  improving.  'Improving?'  I  said.  'What  was 
wrong  with  it  to  begin  with?'  It  turns  out  that  what  he  meant  was  that  in  the 
past  I  had  been  a  fast  worker.  I  was  always  a  hard  worker — I  enjoy  the  feeling 
of  putting  out  a  great  deal.  Then  when  I'd  finish  the  work  I'd  have  nothing  to 
do,  so  I'd  ask  him  for  more  work.  It  seemed  all  day  long,  according  to  him,  I  was 
running  to  him,  nagging  him  for  things  to  do.  I  eventually  gave  up  on  it.  Now 
I  just  float  through  the  time.  I  stall.  I  slow  myself  down.  So  I  don't  run  out 
of  work,  and  of  course  I  don't  'bother'  him  any  more.  Therefore  he  feels  my 
attitude  has  improved.  He  said,  'You're  great  now.  You  don't  bother  me  all  the 
time  the  way  you  used  to.'  " 

The  legal  recourse  of  the  prisoner  is  pitifully  small  and  relatively  poorly  un- 
derstood. It  is  possible  for  a  prisoner  to  sue  the  Parole  Board  if  he  is  denied  parole 
unfairly.  But  given  the  fact  that  the  same  Board  will  be  reevaluating  him  later 
at  another  hearing,  it  is  unlikely  that  he  will  bring  suit.  If  he  does,  the  possi- 
bilities of  success  are  remote ;  even  with  major  resources  and  talent  it  is  a  frus- 
trating and  diflScult  test. 

If  sufficient  cases  were  to  be  taken  to  the  courts,  there  is  good  legal  opinion 
that  the  courts  might  act.  Professor  Davis  insists  that  the  Board's  failure  to 
state  reasons  for  its  decisions  constitutes  a  clear  violation  of  the  Administrative 
Procedure  Act. 

Mr.  Reed  disagrees.  He  denies  that  his  Parole  Board  comes  under  the  purview 
of  the  Act,  or  that  it  is  eligible  for  review  by  any  judicial  body.  Parole  is  not  a 
right,  he  says,  it  is  a  "gift  of  the  government,"  by  the  "grace  of  the  government." 
But  anyone  cognizant  of  the  law  knows  that  it  demands  of  government  at  least 
the  same  equity  in  the  distribution  of  gifts  as  of  rights.  It  is  not  the  right  of  any 
individual  to  demand  that  his  village  .supply  him  with  a  swimming  pool.  On  the 
other  hand,  if  the  swimming  pool  is  built,  it  cannot  be  presented  solely  to  the 
white  members  (nor  the  Jehovah's  Witnesses)  of  the  conmiuiiiry  as  a  giit  oi  the 
government.  But  this  is  the  traditional  defense  of  the  Board  of  Parole. 

Perhaps  the  most  encouraging  recent  development  is  a  decision  handed  down 
last  May  by  the  United  States  District  Court  in  Manhattan.  Sitting  in  the  case 
was  Judge  Marvin  E.  Frankel,  who  has  earned  enormous  respect  in  the  federal 
judiciary  in  a  very  .short  time.  His  decisions  invariably  show  intelligence,  care, 
open-mindedness,  and,  above  all,  a  refined  rationality.  In  the  case  of  Sohell  v. 
Reed  (which  challenged  a  Parole  Board  ruling  denying  Morton  Sobell  permission 
to  travel  to  Los  Angeles  to  give  a  speech  to  a  Communist  party  group)  [See  Ap- 
pendix 10],  the  judge  held  that  the  Parole  Board  is,  indeed,  subject  to  review 
under  the  Administrative  Procedure  Act. 

As  Judge  Frankel  saw  it,  the  Board's  position  was  so  weak  as  to  appear 
"silly."  Patiently  and  gently  the  judge  tried  to  encourage  Mr.  Reed  to  give  direct 
testimony  that  might  make  a  stronger  case.  He  was  ignored  repeatedly  until  it 
became  apparent  that  Mr.  Reed  would  not  cooperate.  Judge  Frankel  then  decided 
that  this  readiness  to  "avoid  at  all  cost  being  available  in  person  to  impress  and 
enlighten  the  court  reflected  no  discernible  reason  of  principle  or  policy  and  the 
court  indicated  it  would  not  be  satisfactory."  Without  issuing  a  formal  order,  the 
court  set  a  date  for  a  hearing.  Nonetheless,  Mr.  Reed,  at  the  risk  of  losing  his 
case,  refused  to  appear.  Presumably  he  was  unwilling  to  establish  a  precedent 
for  the  right  to  judicial  review. 

Judge  Frankel  found  that  the  Board  of  Parole  had  violated  the  First  Amend- 
ment rights  of  the  plaintiff.  To  the  Board's  statement  that  it  is  outside  any  court's 
power  of  review.  Judge  Frankel  replied  : 

"It  would  be  .surprising,  and  gravely  questionable,  if  Congress  had  meant  to 
confer  such  final  authority  upon  any  administrative  agency,  particularly  one  that 
makes  no  pretense  to  learning  in  constitutional  law.  It  would  be  bizarre  to  hold, 
as  the  government's  position  ultimately  entails,  that  assertions  of  constitutional 
rights  like  those  made  here  may  be  overridden  without  ever  being  faced  and 
decided  by  any  tribunal  of  any  kind." 

But  even  a  federal  judge  has  little  influence  over  this  uncooperative  body 
shielded  by  the  protective  power  of  the  Department  of  Justice.  The  Parole  Im- 
provement and  Procedures  Act  of  1972  is  welcomed,  therefore,  with  relief  and 
gratitude.  The  establishment  of  a  Parole  Board,  independent  of  the  Department  of 
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Justice,  is  for  many  reasons  automatically  a  major  improvement.  Presumably, 
also,  this  legislation  either  explicitly  or  implicitly,  will  define  the  operation  of 
the  Board  as  within  the  purview  of  the  Administrative  Procedure  Act,  subject  to 
the  same  judicial  review  as  other  major  administrative  bodies. 

It  is  important,  however,  to  realize  that  procedural  reforms  do  not  necessarily 
guarantee  equitability.  The  Parole  Board,  particularly,  must  be  made  accountable 
for  its  decisions  in  the  most  specific  terms  mandated  by  law,  because  it  is  dealing 
with  an  essentially  impotent  and  disenfranchised  body.  Whenever  legislation  is 
directed  to  such  a  group,  it  would  seem  to  me  incumbent  on  the  legislators  to 
provide  extra  precautions  that  might  seem  unnecessary  for  a  more  privileged 
group.  What  few  objections  I  have  are  in  that  direction. 

I  am  somewhat  unhappy  with  the  degree  of  emphasis  on  prediction  as  a  deter- 
minant in  release  in  sections  4205,  4206  and  4207.  As  a  psychiatrist  I  can  assure 
you  that  most  predictive  methods  as  to  future  behavior  are  woefully  inadequate. 
My  own  inclination  would  be  to  minimize  or  exclude  prediction  from  considera- 
tion except  in  the  most  specifically  defined  terms  of  the  actual  behavior  of  the 
individual  while  incarcerated  and  such  other  factors,  as  previous  numbers  of 
convictions,  which  might  have  some  proved  statistical  validity. 

There  is  another  danger  in  prediction.  A  Board  knows  that  it  will  be  found 
accountable  for  the  one  prisoner  who  is  released  on  parole  and  commits  a  crime, 
but  will  not  be  accountable  for  the  hundred  prisoners  who  are  kept  in  jail  and 
would  have  committed  no  crime  had  they  been  released.  Worse,  they  will  not  be 
accountable  for  the  hundred  criminals  who  may  be  more  likely  to  commit  a 
crime  because  they  were  kept  in  jail  for  a  longer  period  of  time.  There  will  be 
always  the  tendency  of  any  bureaucrat  to  play  it  safe,  and  he  can  be  relieved  of 
this  tendency  only  if  the  legislation  protects  him  from  his  own  anxiety  by 
minimizing  prediction. 

In  addition,  some  of  the  serious  factors  in  Section  4206  seem  to  introduce 
serious  inequity.  They  bear  no  relationship  to  the  prisoner's  current  behavior, 
nor  are  they  likely  to  be,  in  any  way,  under  his  control.  I  refer  to  such  factors  as 
the  type  of  residence  in  which  he  lives,  his  employment  history,  his  family 
status,  and  his  occupational  skills  (this  might  be  seen  more  properly  as  the 
responsibility  of  the  prison  rather  than  the  prisoner;.  I  am  also  wary  of  Section 
4206(12)  which  states,  "Any  other  factor  which  the  board  determines  to  be 
relevant".  Such  blanket  statements  are  invitations  to  abuse  and  vitiate  the  more 
careful  specifications  that  may  accompany  them. 

If  I  am  concerned  with  4206,  then  obviously  I  am  equally  so  with  Section 
4210(e)  (2)  (A).  I  suspect  that  any  Parole  Board  under  the  urgency  of  time  will 
avail  themselves  of  the  opportunity  presented  here  to  indicate  "which  of  the 
factors  specified  in  Section  4206"  merely  by  citing  the  specific  numbers  in  that 
general  document.  I  understand,  and  appreciate,  the  diflSculty  that  the  drafters 
of,  this  bill  must  have  had  and  being  no  expert  in  legislative  proposals  am  hesi- 
tant to  instruct  out  of  ignorance.  But  if  at  all  feasible,  I  would  like  the  law  to 
demand  more  specific  accountability  of  the  Parole  Board  to  supply  the  nature 
of  the  evidence,  and  nature  of  reasoning,  that  went  into  any  decision  to  refuse 
parole. 

What  is  true  of  the  decisions  to  grant  or  refuse  parole,  would  also  be  true  of 
Section  4211  on  the  conditions  of  parole.  Since  the  bill  has  indicated  in  Section 
4205(a)  (2)  that  a  convict  may  be  denied  parole  if  "there  is  substantial  reason 
or  belief  that  the  prisoner  will  not  conform  to  such  conditions  of  parole  as  may 
be  established  under  Section  4211",  it  would  seem  urgent  that  sharp  limits  be 
set  to  the  conditions  of  parole.  Otherwise,  you  establish  a  device  for  denying 
anyone  a  parole  by  defining  the  conditions  in  such  a  way  that  one  knows  cannot 
be  fulfilled  by  the  specific  prisoner.  It  might  be  wiser  to  drop  Section  4205(a)  (2) 
completely,  and  rely  only  on  4205(a)  (1) — the  predictability  of  further  criminal 
conduct.  If  it  is  to  be  retained  I  would  like  at  least  to  see  some  specific  limits 
set  to  the  kinds  of  conditions  that  could  be  established.  And,  finally,  probably 
because  of  my  experience  as  a  psychiatrist,  I  am  unalterably  opposed  to  Section 
4218(e)  (5),  permitting  the  Board  to  order  that  "the  parolee  be  assigned  to  reside 
in  or  participate  in  the  program  of  a  residential  community  treatment  center  or 
similar  facility."  To  a  psychiatrist  these  are  often  euphemisms  for  prisons. 
Indeed,  prisons  without  the  protection  of  any  of  the  judicial  procedures.  Many 
of  the  problems  of  prison  exist  identical  and  unsolved  in  these  more  "benevolent" 
institutions  of  our  society.  They  are  subject  to  the  same  abuses  that  this  bill  in 
particular  is  attempting  to  eliminate.  Besides,  compulsory  treatment  almost 
never  works. 
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These  objections  to  the  bill  are  offered  almost  in  apology.  The  intention  of 
the  bill,  and  the  humanity  of  its  consideration,  so  clearly  outweigh  these  criti- 
cisms. I  criticize  its  content  only  to  serve  its  intention.  I  suspect  there  may  be 
some  resistence  to  the  bill  by  those  who  fear  that  humanity  and  compassion  to 
prisoners  may  be  at  the  cost  of  law  and  order.  It  is  a  misconception  fostered 
by  those  who  should  know  better.  In  the  New  York  Times  article  referred  to 
earlier  in  this  statement,  J.  Edgar  Hoover  was  quoted  as  announcing :  "Leniency 
in  the  granting  of  parole  and  probation"  and  Mr.  Reed's  purposes  in  making  the 
changes  of  toughening  up  policy  which  combat  "urban  crime"  by  making  paroles 
more  difficult  to  obtain.  The  evidence  refutes  them.  The  increasingly  long  periods 
of  incarceration  which  are  rationalized  for  this  purpose,  serve  only  to  satisfy 
the  frustration  and  impotence  of  the  law  enforcing  agencies.  It  is  as  effective  as 
the  behavior  of  a  child,  in  a  tantrum  over  a  hurt  hand,  banging  that  hand  against 
the  floor.  Certainly  by  now  it  must  be  obvious  that  crime  and  violence  are  not 
controlled  by  putting  more  and  more  people  into  prison  for  longer  and  longer 
periods  of  time ;  that  you  do  not  serve  due  process  by  mocking  it ;  that  men  are 
not  trained  to  value  justice  by  being  treated  unjustly ;  that  arrogance  does  not 
breed  respect,  nor  humiliation  pride;  and  that  hope  betrayed  leads  through 
despair  to  desperation. 

(The  statement  referred  to  at  p.  465  follows :) 

Statement  of  James  R.  Hoffa 

Congressman  Kastenmeier  and  Members  of  the  House  Judiciary  Committee, 
it  is  with  great  pleasure  that  I  appear  before  you  as  I  am  extremely  interested 
in  the  legislation  concerning  prison  reform  and  the  parole  process  on  immates. 

It  is  needless  to  say  that  I  speak  with  firsthand  knowledge  concerning  these 
matters.  An  examination  of  the  number  of  prisoners  either  in  penitentiaries, 
reformatories,  correctional  institutions,  prison  camps,  community  treatment 
centers  and  medical  centers,  for  the  year  of  1970,  amount  to  20,687  inmates.  The 
number  of  hearings  conducted  by  the  Parole  Board  for  the  year  of  1970  was 
11,784.* 

This  means  that  the  Parole  Board,  which  was  composed  of  8  members,  con- 
siders an  average  of  approximately  48  cases  a  day,  disregarding  Saturday  and 
Sunday.  Since  the  Parole  Board  meets  every  two  months  that  means  that  be- 
tween one  hundred  thirty  five  to  one  hundred  and  seventy  cases  are  heard  in  a 
two  day  period.  Of  course,  the  Parole  Board  have  their  own  rules  and  regulations 
concerning  how  they  will  hear  these  cases.  At  times  they  have  examiners  who 
conduct  hearings  and  during  the  year  of  1970,  they  had  two  who  visited  the 
various  prisons  and  who  would  discuss  some  with  one  or  two  of  the  members  of 
the  Board.  When  two  members  agree  relative  to  parole,  the  decision  is  then  made 
known  to  the  institution  and  the  prisoner  without  delay.  In  other  words,  it  seems 
apparent  that  any  two  members  of  the  Parole  Board  could  grant  or  deny  a  parole, 
and  rely  only  upon  what  they  heard  at  the  hearing,  which  took  place  at  the 
prison. 

The  hearings  at  the  prison  are  of  a  duration  of  approximately  15  minutes.  The 
examiner,  or  member  of  the  Parole  Board  at  the  prison  relies  upon  information 
which  was  in  the  file  concerning  the  prisoner,  the  pre-sentence  investigation,  what 
recommendation,  if  any,  was  given  by  the  Department  of  Justice  after  conviction 
of  the  defendant,  and  certain  information  given  by  the  prisoner's  parole  offif-er. 
During  that  hearing  period,  he  receives  whatever  recommendations  are  given 
on  behalf  of  the  applicant  for  parole.  The  parole  examiner  then  writes  his 
report  and  sends  it  on  to  the  Parole  Board  in  Washington,  who,  at  their  con- 
venience, advises  a  prisoner  at  some  later  date  that  his  parole  has  either  been 
rejected,  granted,  or  passed  on  to  a  later  date  for  additional  study.  The  prisoner 
never  gets  to  see  any  of  the  recommendations,  either  for  or  against  him.  at  this 
hearing :  he  does  not  get  to  see  the  pre-sentence  investigation  or  any  of  the  docu- 
ments that  have  been  used  either  for  or  against  him.  The  examining  officer 
usually  tries  to  find  out  whether  or  not  he  can  return  to  society  and  gain  em- 
ployment. That  is  the  extent  of  the  hearing.  There  has  been  no  attempt  to  get 
at  facts  concerning  the  rehabilitation  of  a  prisoner,  whether  or  not  he  can  adjust 
to  society  on  the  outside,  whether  or  not  continued  confinement  can  be  of  any 
value  to  either  the  Government  or  the  prisoner.  The  Parole  Board  is  well  aware 


(•Biannual  report.  United  States  Board  of  Parole,  June  30,  1970.) 
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that  certain  types  of  cases  have  continual  repeaters.  That  is,  interstate  auto 
theft,  theft  of  interstate  securities,  manufacture  and  sale  of  untaxed  alcohol, 
and  if  a  man  is  released  on  parole  for  violation  of  the  Dyer  Act,  or  any  of  these 
acts,  they  will  do  society  no  harm  by  releasing  them,  because  they  know  they  will 
get  him  back  again  in  the  very  near  future.  Of  course,  at  en  banc  consideration, 
that  is,  by  the  Board  itself,  a  member  of  the  Parole  Board  staff  presents  an  oral 
summary  of  the  case  and  the  members  discuss  it  among  themselves  before  arriving 
at  a  decision.  En  banc  review  are  scheduled  in  those  cases  when  one  or  more 
of  the  following  conditions  are  present : 

a.  National  security ; 

b.  The  prisoner  is  involved  to  a  major  degree  in  organized  crime. 

c.  National  or  unusual  interest  in  the  offender  or  his  victim. 

d.  Major  violence  has  been  perpetrated  or  there  is  evidence  that  it  may  occur  ; 

e.  The  sentence  is  45  years  or  more  of  duration. 

There  has  bt-en  no  definition  of  ''major  degree"  or  "organized  crime". 

Never  is  it  done  to  review  the  actions  of  the  two  member  of  the  Board  who  have 
taken  action  upon  a-  prisoner  at  the  suggestion  of  the  examining  member. 

It  is  true  that  certain  prerequisites  are  necessary  for  persons  to  be  placed  upon 
the  Parole  Board,  but  in  my  opinion,  regardless  of  the  number  of  members 
of  the  Parole  Board,  their  wovX  is  of  such  great  magnitude  that  it  is  impossible 
to  give  proper  parole  hearings  to  prisoners  and  proper  guidelines  have  not 
been  set  up  for  the  taking  of  testimony  at  these  hearings,  nor  proper  representa- 
tion given  any  of  the  prisoners  at  these  hearings.  The  Supreme  Court  has  required 
appointment  of  counsel  when  : 

1.  First  a  suspect  has  been  taken  into  custody. 

2.  The  investigation  focuses  on  an  individual  or  a  suspect. 

3.  At  line  up. 

4.  At  preliminary  hearing. 

5.  At  arraignment. 

6.  At  preparation  for  trial. 

7.  During  trial. 

8.  At  sentencing. 

9.  At  first  right  of  appeal. 

There  has  been  absolutely  no  provisions  for  attorneys  to  be  provided  by  the 
prison  itself  for  the  benefit  of  the  prisoners  during  the  hearing  for  parole.  There 
has  been  no  disclosure  to  the  prisoner  of  any  of  the  facts  contained  in  his  file, 
which  has  been  prepared  under  the  guidance  of  the  Department  of  Justice,  which 
has  also  handled  the  prosecution  and  trial  of  the  prisoner.  It  is  my  opinion  that 
any  person  applying  for  a  parole  should  have  the  following  at  his  convenience 
and  furnished  witliout  cost  to  the  prisoner  : 

■•  'First,  a  lawyer  to  assist  the  prisoner  in  presenting  his  application  in  the 
proper  manner  and  to  get  such  testimonials  as  may  be  necessary  for  the  reha- 
bilitation of  the  prisoner. 

Secsmd,  that  ?aid  attorney  shall  have  access  to  the  prisoner's  file  so  that  he 
will  have  the  right  to  traverse  any  of  the  facts  set  up  in  his  file  which  would 
be  factually  incorrect,  and  detrimental  to  the  prisoner's  appeal. 

Third,  since  the  officer  or  member  of  the  Parole  Board  who  appears  on  behalf 
of  the  Parole  Board  only  visits  the  prison  for  a  short  period  of  time  and  he  has 
to  rely  upon  what  is  in  the  prisoner's  file  and  what  he  is  told  by  the  parole 
oflficer  and  other  officers  of  the  prison,  and  then  forward  on  what  he  thinks  is 
right  to  the  Parole  Board  in  Washington,  a  new  system  should  be  devised  whereby 
you  add  to  the  parole  system  as  it  stands  today  a  "Parole  Commission" 
for  each  prison,  having  as  members  of  the  Commission  (1)  the  Warden  of  the 
prison,  (2)  the  ca.se  worker  to  whom  the  prisoner  is  assigned  (3)  the  medical 
officer  of  the  prison,  and  one  member  chosen  by  the  prisoners  themselves  who 
has  no  vote  in  deciding  the  parole  of  a  prisoner,  but  to  act  as  an  advisor  to  the 
Parole  Commission  concerning  the  activities  of  the  prisoner.  If  this  were  done, 
each^  prison  or  correctional  institute  could  have  their  parole  hearings  on  an 
almost  daily  schedule  and  the  prisoner  would  be  given  a  full,  complete  and  just 
hearing,  which  would  not  have  to  go  to  the  Parole  Board  to  have  them  decide 
concerning  the  prisoner  when  they  have  had  absolutely  no  access  to  the  prisoner 
himself. 

An  attorney  should  be  assigned  to  each  prison  from  the  Public  Defender's 
office  to  prepare  ^uch  writs  as  may  be  beneficial  to  the  best  interest  of  the  pris- 
oner so  that  he  not  be  a  forgotten  number  after  he  reaches  the  prison.  If  the 
prisoner  desires,  he  may  retain  an  attorney  of  his  choice  provided  he  personally 
pays  the  attorney. 
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First  offenders  of  non-violent  crimes  should  be  placed  on  probation  by  the 
court  when  their  conviction  takes  place,  but  in  the  event  the  court  should  see 
fit  not  to  place  the  offender,  on  probation,  then  the  Parole  Commission  is  em- 
powered to  grant  parole  after  the  applicant  has  been  imprisoned  one  sixth  of  his 
sentence  and  provided  he  has  not  committed  a  crime  while  incarcerated,  but  in  no 
event  should  he  serve  more  than  one  third  of  his  time  before  being  placed  on 
parole,  minus  the  statutory  good  time.  The  Parole  Commission  should  also  be  em- 
powered to  grant  parole  to  second  offenders  of  non-violent  crimes  after  they  have 
served  one  sixth  of  their  sentence  and  have  not  committed  a  crime  while  incarce- 
rated. Second  offenders  shall  serve  no  more  than  two  thirds  of  their  sentence, 
minus  the  statutory  good  time.  His  or  her  parole  hearing  shall  then  take  place 
within  thirty  days  after  such  application.  The  applicant  for  parole  may  be  repre- 
sented by  an  attorney  furnished  by  the  prison  or  an  outside  attorney  hired  and 
paid  for  by  the  applicant. 

Such  hearing  shall  be  transcribed  when  the  parole  petition  is  denied.  The  peti- 
tioner may  then  take  an  appeal  to  the  United  States  Parole  Board.  If  dissatisfied 
with  the  decision  of  either  the  Parole  Commission  or  the  Parole  Board,  the 
petitioner  should  have  the  right  of  review  to  one  of  the  Federal  courts  (either 
the  District  Court  or  Court  of  Appeals,  but  not  both). 

At  the  hearing  before  the  Parole  Commission,  the  applicant  shall  be  furnished 
copies  of  letters,  statements,  communications  and  reports  of  witnesses  that  shall 
appear  in  opposition.  The  guilt  or  innocence  of  the  applicant  shall  not  be  consid- 
ered but  only  applicant's  approach  to  : 

(1)  Rehabilitation, 

( 2 )  Can  he  adjust  to  the  community, 

(3)  Does  he  recognize  responsibility  to  his  family, 

(4)  Does  he  respond  to  authority  and  obey  commands. 

If  a  parole  is  denied,  specific  reasons  must  be  given  for  such  denial  by  the 
Parole  Commission. 

When  a  parolee  is  charged  with  another  crime,  the  mere  indictment  itself  is 
insufficient  to  be  considered  a  violation  of  parole.  It  is  only  after  the  parolee  has 
exhausted  all  of  his  rights  of  appeal  and  has  been  unsuccessful  that  it  shall 
then  be  considered  a  violation  of  parole  from  the  time  of  the  original  trial  and 

fi"f^i"S-  ,        ,.    ,      ,  .       .... 

When  a  parolee  has  been  placed  on  parole  and  properly  adjudged  in  violation 
of  such  parole,  he  must  serve  only  such  time  as  from  the  date  of  adjudication  of  the 
case  until  the  expiration  date  of  parole.  In  other  words,  the  parolee  does  not  lose 
the  time  that  he  has  been  a  good  citizen,  but  he  must  serve  the  time  from 
his  violation  of  parole  to  the  expiration  of  parole. 

Gentlemen,  I  realize  that  my  recommendations  are  many,  and  I  have  given 
this  matter  considerable  study.  I  also  realise  that  it  is  a  drastic  change  from 
what  we  now  have  and  I  certainly  will  feel  that  I  have  contributed  to  society  if 
anv  of  my  suggestions  are  accepted  and  approved  by  your  Committee.  Again,  it  is 
a  distinct  honor  to  be  before  you  and  give  you  my  ideas  and  I  am  available  for 
any  questions  concerning  this  matter  that  you  may  have. 


( The  statement  referred  to  at  p.  499  follows :) 

Statement  by  William  Parker,  Senior  Research  Associate,  Parole- 
Corrections  Project,  American  Correctional  Association 

Thank  you.  I  want  to  preface  my  remarks  by  noting  that  the  data  presented 
here  today  are  the  preliminary  results  of  research  in  progress  which  has  been 
funded  by  the  Manpower  Administration  of  the  United  States  Department  of 
Labor.  It  is  derived  from  a  study  of  the  statutes  in  fifty-three  jurisdictions,  a 
questionnaire  sent  to  all  corrections  and  parole  administrators,  and  a  National 
Workshop  for  Corrections  and  Parole  Administrators  held  in  New  Orleans  in 
February  of  this  year.  Any  comments  that  I  may  make  here  today  are  my  own 
personal  observation,  and  represent  neither  the  American  Correctional  Associa- 
tion or  the  United  States  Department  of  Labor,  unless  specifically  labelled  as 
such. 

The  current  alternatives  for  any  inmate  of  an  institution  are  few ;  he  can  be 
completely  discharged,  paroled  under  supervision,  sent  to  a  pre-release  center 
or  a  halfway  house,  or  retained  in  prison.  Of  those  inmates  in  prison  at  any  given 
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time,  statistics  show  that  between  ninety-seven  and  ninety-nine  percent  will 
eventually  be  returned  to  society.  Although  some  of  these  offenders  will  be 
released  outright,  or  completely  discharged  without  supervision  at  the  comple- 
tion of  their  sentences,  the  majority  of  those  released  will  be  on  parole,  under 
supervision  and  bound  by  a  set  of  conditions.  Parole  is,  therefore,  the  most  com- 
mon type  of  release  in  the  United  States  today. 

At  a  National  Workshop  for  Correctional  and  Parole  Administrators  held  in 
New  Orleans  in  early  1972,  the  workshop  participants  concluded  that  any 
definition  of  parole  should  include  two  elements :  (1)  a  decision — by  an  authority 
constituted  according  to  statute  to  determine  the  portion  of  the  sentence  which 
the  inmate  can  complete  outside  of  the  institution,  and  (2)  a  status — the  serving 
of  the  remainder  of  the  sentence  in  the  community,  according  to  the  rules  and 
regulations  promulgated  by  the  Parole  Board. 

Various  arguments  are  given  for  parole  as  the  best  of  any  currently  available 
alternative:  it  reduces  the  expenses  of  penal  confinement,  helps  to  reestablish 
the  offender  in  the  community,  and  protects  society  by  keeping  recently  released 
prison  inmates  under  supervision  and  surveillance  until  expiration  of  their 
sentence. 

Although  most  inmates  prefer  a  straight  discharge,  they  also  prefer  parole  to 
remaining  in  prison.  Parole  has  now  come  to  be  considered  a  routine  procedure  by 
both  inmates  and  staff  in  most  institutions.  It  has,  in  fact,  not  only  come  to  be 
an  established  procedure  but  a  defended  one. 

The  leading  subject  of  complaint  among  prison  inmates  is  parole  board  deci- 
sions which  leave  the  inmate  guessing  without  the  benefit  of  any  clearly  spelled 
out  rules  or  decisions  on  how  much  time  he  will  spend  in  prison  and  what  he 
must  do  to  earn  early  release.  The  chief  instruments  of  punishment  of  sen- 
tenced criminals  in  the  United  States  are  the  parole  boards.  They  mete  out  more 
prison  time  than  any  judge  or  appeals  court  in  the  country.  Overwhelmingly 
they  operate  without  standard  legal  safeguards,  have  no  uniform  information 
system  in  any  way  comparable  to  disciplines  that  predict  individual  behavior, 
and  conduct  their  business  in  secret  without  giving  reasons  for  their  decisions. 

Many  factors  affect  the  parole  decision,  one  of  the  most  important  being  the 
releasing  body  itself.  The  parole  board,  although  it  may  be  called  a  board  of 
pardons  and  paroles,  etc.,  depending  on  the  different  jurisdictions,  is  charged 
with  the  administration  of  parole  policy,  must  work  within  the  statutes  of  the 
jurisdictions,  and  by  law  can  usually  adopt  its  own  rules  and  regulations  as  long 
as  these  do  not  conflict  with  legal  statutes. 

A  parole  board  has  four  major  functions :  (1)  to  select  and  place  prisoners  on 
parole;  (2)  to  aid,  supervise,  and  provide  continuing  control  of  parolees  in  the 
community,  according  to  previously  established  conditions  ;  (.3)  to  discharge  from 
parole  when  it  is  no  longer  necessary ;  (4)  to  determine  whether  revocation  and 
return  to  the  institution  are  necessary  if  the  conditions  of  parole  are  violated. 

Since  part  of  what  influences  any  parole  decision  will  depend  on  the  qualifica- 
tions of  the  board  member  who  makes  that  decision  and  the  exi>ertise  he  brings 
to  the  job,  the  selection  for  membership  is  thus  of  crucial  importance. 

We  do  not  lack  written  standards  in  this  area.  The  American  Correctional 
Association  considers  the  essential  elements  of  an  adequate  parole  system  to  be : 
(1)  Flexibility  in  sentencing  and  parole  laws.  (2)  A  qualified  parole  board. 
(3)  A  qualified  parole  staff.  (4)  Freedom  from  political  or  improper  influence.s. 
(5)  Parole  assigned  to  a  workable  position  in  the  governmental  administrative 
structure.  (6)  Proper  parole  procedures.  (7)  Pre-release  preparation  within  the 
institution.  (8)  Parole  research.  (9)  A  proper  public  attitude  toward  the  parolee. 

The  ACA  further  states  in  regard  to  its  second  item,  the  qualifications  of 
parole  boards,  that  the  members  should  have  : 

"1.  Personality :  He  must  be  of  such  integrity,  intelligence,  and  good  judgment 
as  to  command  respect  and  public  confidence.  Because  of  the  importance  uf  his 
quasi-judicial  functions,  he  must  po.ssess  the  equivalent  personal  qualifications 
of  a  liigh  judicial  oflScer.  He  must  be  forthright,  courageous,  and  independent. 
He  should  be  appointed  without  reference  to  creed,  color,  or  political  afiiliation. 

"2.  Education :  A  board  member  should  have  an  educational  background  broad 
enough  to  provide  him  with  a  knowledge  of  those  professions  most  closely  related 
to  parole  administration.  Specifically,  academic  training,  which  has  qualified  the 
board  member  for  professional  practice  in  a  field  such  as  criminology,  education, 
psychiatry,  psychology,  law,  social  work,  and  sociology,  is  desirable.  It  is  essential 
that  he  have  the  capacity  and  desire  to  round  out  his  knowledge,  as  effee'cije 
performance  is  dependent  upon  an  understanding  of  legal  processes,  the  dynamics 
of  human  behavior,  and  the  cultural  conditions  contributing  to  crime. 
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"3.  Experience :  He  must  have  an  intimate  knowledge  of  common  situations  and 
problems  confronting  offenders.  This  might  be  obtained  from  a  variety  of 
fields,  such  as  probation,  parole,  the  judiciary,  law,  social  work,  a  correctional 
institution,  a  delinquency  prevention  agency. 

"4.  Other:  He  should  not  be  an  officer  of  a  i>olitical  party  or  seek  or  hold 
elective  office  while  a  member  of  the  board." 

In  11)64,  the  National  Council  on  Crime  and  Delinquency  reprinted  its  1955 
revision  of  the  Standard  Probation  and  Parole  Act,  and  in  Article  II  stated  that 
'•The  persons  whose  names  are  submitted  by  the  panel  shall  be  selected  with 
reference  to  their  demonstrated  knowledge  and  experience  in  correctional  treat- 
ment or  crime  prevention."  These  are  decidedly  more  broad  terms  than  the  ACA 
qualifications. 

In  1967,  the  Selected  Correctional  Standards  of  the  Special  Committee  on  Cor- 
rectional Standards,  appointed  in  1965  by  the  President's  Commission  on  Law 
Enforcement  and  Administration  of  Justice,  included:  "(a)  The  authority  to 
release  should  be  placed  in  a  centralized  board  whose  members  are  appointed  by 
the  governor  through  a  merit  system  or  regular  civil  service  procedure,  or  from  a 
list  of  candidates  who  meet  the  minimum  requirements  of  education  and  expe- 
rience. None  of  the  parole  board's  members  should  be  a  person  who  is  already  a 
State  official  such  as  the  commissioner  of  correction,  or  any  other  State  official 
serving  ex  officio,  (b)  The  parole  board  should  bear  full  responsibility  for  all 
parole  decisions.  It  should  not  serve  as  a  hearing  and  advisory  board  with  parole 
decisions  being  made  by  the  Governor,  the  director  of  correction,  or  any  other 
State  administrative  officer,  and  it  should  not  have  the  pardoning  function,  (c) 
Whenever  possible,  the  members  of  the  parole  board  should  serve  full  time  and 
be  paid  salaries  compai-able  to  those  for  judges  of  courts  of  general  jurisdictions." 

The  final  report  of  the  President's  Commission  on  Law  Enforcement  and  Ad- 
ministration of  Justice  recommended  that :  "Parole  boards  should  be  appointed 
solely  on  the  basis  of  competence  and  should  receive  training  and  orientation  in 
their  task.  They  should  be  required  to  serve  full  time  and  should  be  compensated 
accordingly." 

A  review  of  the  statutes  in  the  fifty-three  jurisdictions  indicates,  however, 
that  parole  board  membership,  qualifications,  and  characteristics  vary  markedly 
from  those  which  are  recommended.  For  instance,  in  forty-three  jurisdictions, 
Governors  are  the  appointing  authorities:  in  nine  jurisdictions  without  any 
other  confirmation,  in  three  jurisdictions  with  the  approval  of  a  Council,  in 
twenty-six  jurisdictions  with  the  approval  of  the  senate,  in  four  jurisdictions  l)y 
either  or  both  houses  of  the  legislature,  and  in  Kentucky  from  a  list  of  names 
submitted  to  the  Governor  by  a  state  commission.  In  only  four  jurisdictions, 
Colorado,  Michigan,  Ohio,  Wisconsin,  are  the  board  members  appointed  from 
Civil  Service  lists,  while  in  six  jurisdictions,  they  are  appointed  by  various  other 
authorities. 

The  number  of  board  members  varies  from  three  members  in  twenty -one  juris- 
dictions to  twelve  members  in  New  York.  The  average  for  all  jurisdictions  is  4.9 
members  with  the  five  most  populous  states  averaging  8.4  members  and  the  five 
least  populous  states  averaging  4.2  members.  The  term  of  office  varies  from  three 
to  twelve  years,  but  the  most  common  term  of  office  is  six  years  in  eighteen 
jurisdictions,  followed  by  four  years  in  seventeen  jurisdictions.  The  average 
appointment  is  5.2  years,  and  93.4%  of  all  board  members  are  appointed  for  six 
years  or  less. 

Of  the  fifty-three  jurisdictions  surveyed,  there  are  twenty-seven  where  the 
Board  Chairmen  and  Associate  Members  serve  full-time.  In  the  remaining 
twenty-six  jurisdictions  they  serve  part-time,  while  in  Connecticut.  Delaware, 
Mississippi.  Nebraska,  and  New  Jersey,  only  the  Board  Chairmen  serve  full  time, 
and  the  Associate  Members  serve  on  a  part-time  basis.  Thus  almost  half  of  the 
members  of  the  parole  boards  in  the  United  States  probably  have  other  full-time 
employment. 

Salaries  for  full-time  Board  Chairmen  range  from  $11,340  in  California 
Womens'  Board  of  Terms  and  Paroles  (the  male  counterpart  is  paid  .$26,750)  to 
$38,300  in  New  York  State,  and  salaries  for  part-time  Board  Chairmen  in  Okla- 
homa, South  Dakota.  Rhode  Island,  Iowa,  Kansas  range  from  $1,800  to  $10,000. 
while  the  remainder  serve  on  a  per  diem  basis  paying  from  $15  to  $90.  In  Hawaii 
the  Board  Chairman  receives  only  expenses.  Full  time  board  members  receive 
salaries  ranging  $10,700  in  California  Women's  Board  of  Terms  and  Paroles  (the 
male  counterpart  is  paid  $25,000)  to  $34,336  in  the  Federal  Parole  Bo.ird.  Pnrt- 
time  board  members'  salaries  in  several  states  range  from  $1,200  to  $13,892. 
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Hawaii  members  receive  only  payment  of  expenses. 

Statutory  qualifications  for  board  members  can  be  divided  into  four  groups. 
The  first  group  consists  of  twenty -three  jurisdictions  where  the  appointing  au- 
thority is  not  required  by  statute  to  restrict  his  selection  to  i>ersons  who  meet 
certain  standards  of  character,  education,  or  experience ;  in  these  jurisdictions, 
there  are  no  statutory  qualifications  for  appointment  to  the  parole  board.  The 
second  group  contains  thirteen  jurisdictions  where  qualifications  are  stated  in 
broad  terms,  such  as  "experience  in  corrections",  "demonstrated  interest",  "good 
character",  and  "judicious  temperament".  The  third  group  consists  of  twelve 
jurisdictions  where  the  statutes  place  emphasis  on  exi>erience  or  si^ecial  training 
in  parole  or  probation,  law,  sociology,  psychology,  or  related  fields.  In  some  cases 
the  statutes  call  for  a  certain  number  of  years  prior  experience  in  one  or  more 
such  fields.  The  fourth  group  consists  of  five  jurisdictions  where  the  statutes 
require  that  one,  two,  or  more  board  members  be  representatives  of  certain  pro- 
fessions, such  as  an  attorney,  psychiatrist,  or  psychologist. 

Some  other  special  qualifications  or  restrictions  include :  in  eight  jurisdictions 
only  residents  of  the  state  can  be  appointed,  in  five  jurisdictions  graduation  from 
a  recognized  college  or  university  is  made  a  px-erequisite,  in  three  jurisdictions 
a  specified  portion  of  the  board  must  be  composed  of  women,  and  in  eighteen 
jurisdictions  there  is  some  reference  to  political  afliliations,  the  statutes  stating 
that  there  shall  not  be  more  than  a  certain  number  who  are  members  of  one  of 
the  major  political  parties,  or  that  members  of  the  board  shall  not  represent  any 
political  party  or  executive  committee  or  take  part  in  political  campaigns. 

The  parole  decision  can  only  be  as  good  as  the  men  making  it  and  the  data 
on  which  they  are  based.  I  have  described  above  the  variety  of  statutory  qualifi- 
cations for  parole  board  members,  which  directly  results  in  varying  levels  of 
experience  and  expertise  on  the  board  members'  part,  and  may  result  in  varying 
levels  of  interest  and  effort.  The  state  of  data  collection  by  both  departments  of 
corrections  and  parole  in  the  jurisdictions  varies  even  more.  Under  ideal  condi- 
tions the  parole  process  would  begin  when  an  offender  first  enters  an  institution. 
At  this  point,  information  would  be  gathered  on  his  entire  background  and  skilled 
staff  would  plan  an  institutional  program  of  training  and  treatment  with  the 
participation  of  corrections,  parole,  and  the  inmate.  Under  such  ideal  condi- 
tions, the  parole  board  would  at  this  point,  after  thorough  diagnostic  prepara- 
tion, convey  its  expectations  and  take  part  in  working  out  a  plan  for  the  inmate 
including  both  him  and  the  institutional  personnel.  Information  about  the  of- 
fender would  be  periodically  updated  and  analyzed  for  presentation  and  review 
to  the  parole  board. 

Two  kinds  of  decisions  are  made  by  paroling  authorities :  individual  case 
decisions,  and  paroling  policy  decisions  which  set  a  broad  framework  within 
which  the  individual  case  decisions  are  made.  The  major  problems  of  both  types 
of  decisions  involve  the  identification  and  definition  of  (1)  objectives,  of  (2) 
information  items  demonstrably  relevant  to  the  decisions,  of  (3)  the  available 
decision  alternatives,  and  of  (4)  the  consequences  of  the  decision  alternatives 
in  terms  of  the  objectives.  For  both  general  purposes,  the  relevant  information 
for  decision-making  should  meet  certain  requirements  of  availability,  of  reliabil- 
ity and  validity,  and  of  acceptance  and  practical  utility.  At  the  National  Work- 
shop for  Correctional  and  Parole  Administrators  held  in  New  Orleans,  the  par- 
ticipants indicated  that  it  is  important  for  parole  boards  to  indicate  their  specific 
information  needs  on  which  decisions  about  individuals  are  based  to  the  depart- 
ment of  corrections.  Yet  representatives  from  several  states  expressed  the  opin- 
ion that  they  did  not  feel  that  they  had  the  proper  resources  to  prepare  their 
information  needs  or  set  up  a  system  with  which  corrections  could  deal.  The  need 
for  improved  capability  in  the  information  gathering  and  analysis  process  ;nul 
continued  experimental  development  to  improve  the  predictive  power  of  the 
information  gathered,  which  was  documented  by  the  Report  of  the  President's 
Commission  on  Law  Enforcement  and  Administration  of  Justice,  still  exists. 

The  results  of  a  questionnaire  completed  by  correction  and  parole  authorities 
show  that  most  parole  boards  see  a  report  about  the  inmate  an  average  of  one  or 
two  weeks  before  his  parole  hearing,  and  that  the  report  is  completed  just  before 
the  hearing  from  presentence  reports,  admission  reports,  and  other  sundry 
reports  from  The  institution.  In  many  institutions,  the  parole  board  does  not  see 
any  information  about  the  inmate  until  a  few  minutes  before  his  appearance 
at  the  hearing.  Too  frequently  the  report  is  assembled  by  an  overworked  case- 
worker from  meager  institutional  records,  and  frequently  institution  ofiicials 
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form  their  impressions  in  terms  of  whether  an  inmate  had  adjusted  to  the 
institutional  life  and  did  not  make  any  waves,  rather  than  whether  he  was  ready 
for  adjustment  to  the  community.  The  need  is  for  parole  boards  to  develop  writ- 
ten criteria  in  conjunction  with  their  objectives  and  to  validate  their  criteria 
against  the  results  of  prior  decisions.  Perhaps  the  best  effort  to  meet  this  need  is 
presently  underway  by  the  National  Council  on  Crime  and  Delinquency  with  the 
Uniform  Parole  Reporting  System  in  conjunction  with  the  U.S.  Board  of  Parole. 

The  parole  hearing  plays  an  important  part  in  the  decision  to  parole  or  release. 
In  several  states  there  are  no  hearings  at  all  for  adult  offenders ;  decisions  are 
made  by  parole  authorities  solely  on  the  basis  of  written  reports.  Most  states 
require  the  inmate  to  appear  in  person  before  one  or  more  members  of  the  parole 
board  and  to  be  questioned  by  them  ;  this  requirement  may  be  by  statute  or  a 
regulation  of  the  board  itself.  Authorities  on  parole  procedures  regard  well- 
conducted  hearings  as  vital  to  effective  decision-making,  in  terms  of  expanding 
the  information  available  to  the  board,  as  well  as  for  their  effect  on  the  offenders. 

Parole  hearings  differ  in  their  format  and  procedure.  Some  states  may  allow 
attorneys  present  (very  few)  while  others  may  only  allow  an  attorney  to  present 
a  brief  in  writing  or  to  appear  before  the  boa'rd  sometime  prior  to  the  date  of 
hearing.  In  some  states  an  inmate  may  have  to  petition  for  parole  while  in  others 
it  is  automatic. 

Although  most  parole  boards  have  traditionally  notified  an  inmate  at  .some 
time  after  the  hearing  concerning  its  outcome,  some  boards  have  begim  to  call 
the  inmate  back  and  not  only  tell  him  the  decision  of  the  board,  but  have  begun 
to  explain  to  him  or  her  the  reasons  for  that  decision.  So  far  this  is  not  an 
extremely  prevalent  practice. 

Parole  boards  are  allowed  by  statute  to  impose  certain  conditions  of  parole 
on  tho.se  who  are  granted  parole.  All  states,  the  District  of  Columbia,  and  the 
U.S.  Department  of  Justice  have  conditions  of  parole  which  a  parolee  must  fol- 
low and  transgression  of  which  can  mean  revocation  of  the  parole.  All  prisoners 
are  required  to  sign  the  agreement  before  being  paroled. 

One  of  the  origins  of  parole  was  the  ticket-of-leave,  which  included  several 
conditions  violation  of  which  would  cause  revocation  of  the  license  to  be  at  large. 
These  conditions  included  abstention  from  any  violation  of  the  law,  from  asso- 
ciation with  notoriously  bad  characters,  from  conviction  for  any  felony,  sub- 
mission of  a  monthly  report,  a  report  of  any  change  in  residence,  and  initial 
arrival  reports.  That  was  over  one  hundred  years  ago.  However,  by  and  large, 
parole  rules  have  continued  much  as  they  were  a  century  ago.  Today,  there  are 
over  fifty  different  parole  rules  across  the  country,  yet  no  one  rule  is  found  in 
all  jurisdictions.  Most  aspects  of  daily  living  are  covered  in  the  i>arole  conditions, 
yet  if  rigidly  enforced,  few  average  citizens,  let  alone  parolees,  could  remain 
without  revocation. 

Conditions  of  parole  are  supposed  to  serve  as  positive  guides  in  the  develop- 
ment of  acceptable  behavior  patterns,  and  thus  need  to  be  administered  in  a 
manner  that  will  finally  permit  the  parolee,  on  release  from  .supervision,  to  lead 
the  life  of  a  normal  citizen.  The  parole  conditions  are  used,  though,  as  a  means 
of  control  and  the  parole  oflScer  has  discretion  to  revoke  or  not  revoke,  depend- 
ing upon  the  individual  case. 

A  technical  violation,  which  is  a  violation  of  a  parole  condition,  in  most  cases 
has  greater  impact  than  the  law ;  for,  although  violation  of  a  parole  condition 
does  not  usually  require  a  court  appearance,  trial,  conviction  and  sentence,  the 
parolee  will  lose  his  freedom  much  more  quickly  than  a  person  going  through 
the  trial  process. 

Since  parole  has  traditionally  been  seen  as  a  matter  of  grace  and  not  as  a  right, 
the  conditions  of  parole  have  been  regarded  as  a  privilege,  resulting  in  extremely 
broad  conditions.  Yet,  to  be  effective,  they  need  to  be  tailored  to  the  needs  of 
the  parolee. 

I  suggest  that  the  public  might  better  understand  and  the  parolee  comply  with 
the  conditions  of  parole  if  they  were  simplified  and  standardized.  Standardiza- 
tion will  become  more  important  as  parolees  are  allowed  to  become  more  mobile 
under  the  terms  of  the  Interstate  Probation  and  Parole  Compact.  This  agree- 
ment by  all  of  the  states  has  been  in  existence  for  many  years,  and  allows  a 
parolee"  to  transfer  to  another  state  and  he  supervised  by  the  parole  department 
in  that  state.  However,  many  problems  still  exist.  Some  states  accept  few  out- 
of-state  cases  due  to  already  high  caseloads  or  lack  of  staff.  Also  differing  parole 
policies  and  conditions  make  administration  difficult :  an  act  in  one  state  may  be 
a  violation,  but  in  another  state  it  is  not  a  violation.  The  Interstate  Compact  is 
not  nearly  as  widely  used  as  it  could  be. 
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In  1956,  Nat  Arluke  published  a  summary  of  the  parole  conditions  then  exist- 
ing in  each  of  the  forty-eight  states.  Thirteen  years  later  he  brought  his  original 
article  up  to  date,  and  found  that  although  a  few  states  had  decreased  the  number 
of  conditions,  most  had  increased  Ihem.  [See  Appendix  3.1 

In  1969  the  states  averaged  13.5  of  the  listed  conditions  of  parole,  while  on 
April  1,  1972,  the  average  of  the  fifty-three  jurisdictions  was  12.6.  The  jurisdic- 
tions have  completely  done  away  with  the  need  to  get  permission  before  appear- 
ing on  radio,  television,  or  writing  a  book  or  article  (at  least  on  paper),  nor  is  it 
any  longer  necessary  for  a  parolee  to  attend  church  services.  Only  Rhode  Island 
prohibits  street  time  served  on  parole  from  being  credited  toward  completion  of 
a  sentence,  if  the  parole  is  revoked.  A  major  change  in  the  last  three  years  has 
been  a  change  concerning  the  use  of  alcohol.  In  1969,  forty-five  states  had  a  parole 
condition  pertaining  to  its  use,  and  forty-three  of  those  states  completely  pro- 
hibited its  use.  Currently,  thirty-nine  states  still  have  an  applicable  parole  con- 
dition, but  only  fifteen  completely  prohibit  its  use.  The  rest  specify  use  "not  to 
excess". 

Other  parole  conditions  showing  a  decline  in  use  were  those  pertaining  to 
association  or  communication  with  undesirables,  permission  to  marry,  and  cur- 
fews. On  the  other  hand,  some  parole  conditions  have  become  more  popular  with 
parole  boards :  these  include  those  pertaining  to  the  use  of  narcotics,  the  prohibi- 
tion of  the  possession,  use,  or  sale  of  weapons,  and  the  need  to  report  to  the 
parole  officer  if  arrested. 

The  legislation  being  discussed  today  proposes  to  transfer  the  U.S.  Board  of 
Parole  out  of  the  Department  of  Justice,  a  laudable  move,  but  I  would  recommend 
a  decentralization  of  the  parole  board  function  to  more  localized  boards,  consist- 
ing of  people  familiar  with  the  inmate  on  a  day  to  day  basis.  The  theory  of  parole 
is  to  assess  the  readiness  of  the  inmate  and  to  release  him,  taking  into  account 
the  safety  of  the  community :  those  closer  to  him  are  in  a  position  to  more  read- 
ily assess  his  progress.  A  central  board,  akin  to  what  exists,  would  then  hear  only 
the  appeals. 

I  endorse  the  National  Parole  Institute,  especially  as  it  woud  relate  to  data 
collection  and  dissemination,  research,  continuing  legislative  revision,  and  the 
development  of  parole  staff  and  staff  education  and  training.  Something  of  this 
sort  is  necessary  to  help  parole  boards  develop  good  written  criteria  for  parole 
decision-making,  although  in  the  final  analysis  each  state  must  develop  its  own 
criteria  based  upon  verification  and  reliable  data  from  its  own  system. 

There  is  a  need  for  the  Federal  Government  to  lead  the  way  by  setting  stand- 
ards for  parole  and  by  adhering  to  them  in  its  own  parole  system.  Standardization 
is  especially  critical  in  the  area  of  parole  hearing  due  process,  procedures  in- 
volved in  administrative  sentencing  which  bear  on  parole  eligibility  dates,  parole 
eligibility  factors,  personnel  education,  training,  and  salaries,  and  conditions 
of  parole.  Also  there  is  a  need  for  parole  to  develop  more  defined  linkages  with  the 
community,  other  agencies,  both  public  and  private,  and  other  existing  programs 
which  can  be  applied. 

Title  III  of  the  propo.?ed  legislation  defines  certain  elements  of  a  parole  program 
which  must  be  present  for  any  State  to  receive  funds  under  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968.  Certainly,  the  data  presented  above  makes 
it  clear  that  the  states  need  direction  and  technical  aid  in  making  their  parole 
systems  really  work.  I  endorse  the  elements  listed  in  Title  III  and  would  tend 
to  add  even  more :  for  instance,  involvement  of  parole  in  diagnostic  work, 
participation  at  an  earlier  stage  of  incarceration  so  that  the  inmate  knows  from 
the  beginning  what  is  expected  and  not  after  he  has  completed  several  months 
in  prison  when  he  is  told  that  he  has  not  completed  the  requirements  for  parole, 
and  a  more  individualized  form  of  parole  conditions  and  parole  plan. 

The  proposed  legislation  would  certainly  be  an  improvement,  hut  unless  an 
inmate  knows  from  the  beginning  what  is  expected  of  him  and  when  he  can  be 
released  (perhaps  through  the  use  of  a  contractual  arrangement),  unless  his 
period  of  incarceration  can  be  minimized  and  his  opportunity  to  become  n  respon- 
sible citizen  maximiz.ed.  and  unless  he  is  allowed  a  period  of  decompression  from 
prison  to  parole,  most  other  measures  are  useless. 

Let  us  take  the  case  of  Marty  Woods,  a  fictional  inmate  just  entering  prison. 
After  a  period  of  diagnostic  Avorkup  where  his  strengths,  weaknesses  and  prob- 
lems are  assessed,  he  completes  the  classification  process  and  meets  with  repre- 
sentatives of  the  institution  and  the  parole  board.  They  discuss  programs — 
education,  skill  training,  vocational,  medical,  or  others — which  mny  be  advarv 
tageous  to  him.  He  has  a  chance  to  find  out  what  is  available  and  to  have  sonx? 
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personal  input  into  his  program.  This  parole  board  representative  is  able  to  give 
him  an  idea  of  what  he  must  do  in  order  to  be  paroled.  Perhaps  a  contract  is 
written  up  by  the  three  parties  which  states  an  agreement  to  release  the  inmate 
on  parole  after  completion  of  certain  requirements  and  within  certain  restrictions, 
perhaps  disciplinary  or  others.  Any  of  the  three  parties  can  ask  to  renegotiate 
the  contract  or  to  negotiate  it  for  a  shorter  period  of  time. 

When  the  inmate  has  completed  the  contract  to  the  satisfaction  of  the  institu- 
tion and  the  parole  board,  he  is  released  to  a  community  program  or  goes  into  a 
work  release  or  school  release  program.  It  is  imix)rtant  that  every  inmate  have 
a  chance  to  return  to  society  slowly,  and  not  go  directly  from  the  institution  to 
the  street.  In  this  way,  he  can  assume  responsibility  on  a  more  gradual  and 
planned  basis,  he  has  an  opportunity  to  earn  and  save  funds  for  his  complete 
release  on  parole,  and  he  may  be  in  position  to  offer  restitution. 

His  parole  comes  after  minimum  incarceration  and  maximum  exposure  to 
prograr.is  and  increasing  responsibility.  He  no  longer  leaves  the  prison  with  a  new 
suit  and  a  few  dollars,  and  a  job  which  may  last  two  days. 


(The  document  referred  to  at  p.  514  follows :) 

Letter  From  Leonard  McConnell,  Member,  Michigan  Parole  Board 

March  16,  1972. 
Honorable  Robert  W.  Kastenmeier 

Chairman,  Stihcommittee  No.  3,  U.S.  House  of  Representatives, 
Washington,  D.C. 

Dear  Representative  Kastenmeier:  I  apologize  for  the  delay  in  responding  to 
your  letter  of  February  22,  1972,  regarding  the  Parole  Improvement  and  Proce- 
dures Act  of  1972.  I  am  fairly  certain  I  will  not  be  able  to  attend  your  Committee 
meeting-  since  there  is  no  financial  provision  for  out-state  travel  for  such  pur- 
]?oses.  Xeverthelpss.  I  do  wish  to  reply  in  writing  since  I,  of  course,  am  extremely 
interested  in  all  Parole  Board  matters. 

I  have  worked  for  the  past  nineteen  years  as  a  Member  of  the  Michigan  Parole 
Board  and  have  served  as  Chairman  on  three  different  occasions.  In  addition, 
I  have  a  total  of  about  thirty-one  years  of  experience  in  Corrections.  I  have 
attended  many  Corrections  conferences  and  have  been  keenly  concerned  about 
Parole  Board  matters  in  particular.  I  shall  simply  comment  on  what  seems  to  me 
to  be  some  of  the  most  significant  aspects  of  the  proposed  Act. 

1 — In  reference  to  the  appointment  by  the  President  with  confirmation  by  the 
Senate,  I  wish  to  say  that  I  would  strongly  prefer  that  all  Parole  Boards  be 
under  Civil  Service  protection.  Such  protection  gives  them  increased  independence 
and  objectivity  in  the  decision-making  process.  It  removes  any  political  inter- 
ference in  the  Parole  Board's  work. 

2 — I  note  that  you  would  appoint  a  person  who  has  been  previously  in  prison 
and  released  on  parole  and  discharged  from  parole.  I  find  this  a  very  interesting 
and  enlightened  approach  to  the  matter  of  Corrections,  since  I  feel  ex-inmates, 
properly  selected,  can  render  a  real  service  in  the  field  of  Corrections.  They  often 
are  able  more  easily  to  establish  rapport  and  have  insight  into  matters  which 
often  escape  those  not  having  actual  inmate  exi^eriences.  Also  I  feel  that  such  a 
person  would  tend  to  make  the  decisions  more  acceptable.  In  addition,  it  would 
be  a  great  inspiration  to  other  inmates  to  know  that  one  of  their  own  had 
achieved  Parole  Board  status. 

3 — I  liave  never  been  sold  on  the  fact  that  attorneys  make  good  Parole  Board 
Members,  since  they  seem  to  be  legalistically  oriented  and  the  parole  decision- 
making process  is  essentially  a  social  decision,  based  on  parole  readiness. 

4 — f  think  the  term  of  office  of  the  Chairman  of  three  to  six  years  is  a  good 
term,  since  it  allows  snffi<ient  time  to  establish  some  leadership  and  yet  does  not 
l>ermit  one  to  be  there  too  long  to  become  too  entrenched. 

y — Sec.  4205 — Release  on  parole.  I  have  always  regarded  parole  as  a  privilege 
and  not  a  right  and,  therefore,  do  not  like  the  language  "shall  relea.se".  However, 
there  appears  to  be  proper  safeguards  so  that  I  do  not  view  this  as  grossly  inter- 
fering with  the  parole  decisionmaking  process.  I  take  a  much  stronger  exception 
Jto  Section  (b)  under  4205,  which  uses  the  language  "shall  release",  because  this 
almost  mandates  the  Board  to  issue  a  parole  when  a  prisoner  has  served  half  of 
his  sentence. 
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6 — See.  4207 — ^Information  considered  by  Board.  I  believe  it  is  a  good  policy, 
once  a  prisoner  becomes  eligible,  to  hear  a  case  annually.  I  believe  close  contact 
as  this  would  assure  all  men  that  they  will  not  be  forgotten  and  that  they  will 
receive  careful  and  regular  attention  from  the  Board. 

7 — Sec.  4210 — Procedure  of  parole  determination  hearing.  I  have  some  ques- 
tion about  making  available  to  the  prisoner  any  file  or  report  used  by  the  Board 
in  making  its  determination.  However,  again  I  find  what  appears  to  me  to  be 
proper  safeguards  in  Sections  1,  2  and  3  under  Section  B. 

In  a  general  sense,  I  strongly  support  credibility  and  accountability  so  any- 
thing which  promotes  this  on  the  part  of  the  Parole  Board  is,  in  my  judgment, 
highly  desirable.  As  long  as  confidential  and  harmful  material  is  not  disclosed,  I 
feel  this  provision  can  be  a  step  forward. 

We  have  never  used  attorneys  in  Parole  Board  hearings  and  have  not  felt  they 
would  serve  any  real  good  purpose.  We  do,  however,  talk  with  them  prior  to  or 
after  such  hearings  and  solicit  any  information  they  may  wish  to  submit. 
Actually,  an  attorney  could  only  be  a  mouthpiece  and  our  qualified  professional 
Parole  Board  has  never  felt  such  was  needed.  Also,  of  course,  it  would  greatly 
slow  up  the  hearing  process.  I  believe  a  speedy  determination  following  a  hearing 
is  a  good  thing  and  your  setting  of  a  period  of  fourteen  days  seems  quite  reason- 
able and  proper.  I  also  encourage  statements  to  the  inmates  explaining  the  basis 
for  the  Board's  action. 

8 — Sec.  4213 — Parole  good  time.  I  wish  to  say  that  we  have  never  given  good 
time  during  parole  periods,  but  can  easily  understand  how  it  could  be  a  con- 
structive and  motivating  factor  in  a  better  parole  adjustment,  just  as  it  serves 
a  similar  purpose  during  imprisonment 

9 — Sec.  4214 — Discharge  from  parole.  We  believe  a  one-year  parole  period  is 
probably  suitable  for  most  offenders  since  most  of  them  who  violate  do  so  long 
hef  ore  then. 

10 — Sec.  4215 — Removal  of  disqualification  or  disability.  We  feel  that  parolees 
should  not  be  forever  haunted  by  their  offenses  so  the  removal  of  any  disqualifi- 
cation or  disability  is  highly  desirable.  If  we  really  believe  in  rehabilitation,  we 
should  not  place  road-blocks  in  the  way  of  ex-offenders. 

11 — Sec.  4218 — Parole  revocation.  It  is  our  judgment  that  two  Parole  Board 
Members  should  conduct  all  Parole  Board  hearings,  including  revocations.  We 
believe  this  provides  additional  balance  and  objectivity.  Except  for  confidential 
information,  I  have  no  quarrel  with  the  parolee  being  permitted  to  examine  any 
evidence  on  which  the  order  or  warrant  is  based. 

12 — Sec.  4219 — Appeals.  We  have  never  had  any  appellate  procedure  from  our 
Parole  Board  decisions  but  I  have  no  objection  to  such  procedure.  Your  appellate 
procedure  before  five  Board  Members  could  be  quite  time-consuming  and  essen- 
tially of  little  value.  The  idea  of  removing  a  hearing  Member  from  the  appellate 
procedure  makes  good  sense. 

13 — Sec.  4222 — Fixing  eligibility  for  parole  at  time  of  sentencing.  Michigan 
permits  the  Judge  to  impose  a  minimum  term  and  this  has  certain  desirable  fac- 
tors. I  would  feel  that  this  is  a  good  factor. 

In  summary,  I  think  the  new  law  does  much  to  give  added  protection  to  in- 
mates but,  at  the  same  time,  does  impose  certain  safeguards  in  order  not  to 
hamper  the  Parole  Board  in  the  proper  discharge  of  its  duties.  I  feel  a  very  im- 
portant feature  might  well  be  to  make  all  Board  Members  Civil  Service  employees. 
Also  .«ome  of  the  appeal  procedures  could  be  quite  time-consuming  and  might 
require  additional  personnel. 
Very  truly  yours, 

Leonard  R.  McConnell, 

Member,  Parole  Board. 

(Tlie  document  referred  to  at  p.  534  follows :) 

Statement  of  Llewellyn  H.  Linde,  Chairman,  Minnesota  Adult  Corrections 

Commission 

some  observations — title  III  OK  H.R.  13118 

First,  I  want  to  express  my  thanks  to  your  Subcommittee  for  the  privilege  to 
state  my  professional  opinions  concerning  proposed  parole  legislation  before  the 
House  Judiciary  Committee. 

The  total  American  Criminal  Justice  System  for  some  time  has  been  under- 
going close  scrutiny  and  review  with  a  strong  blend  of  crisis  and  controversy. 


780 

For  those  of  us  in  the  parole  business,  this  whole  saga  has  been  frustrating, 
anxiety  producing  and  difficult.  But  let  me  state  that  all  of  these  developments 
are  necessary  and  healthy.  We  urgently  need  to  re-examine  all  aspects  of  the 
parole  process. 

The  American  parole  systems  should  be  improved  and  changed  in  order  to 
bring  about  a  larger  measure  of  fairness  and  human  dignity.  While  our  cor- 
rectional methods  of  criminal  offenders  are  still  unscientific  and  uncertain,  it 
has  been  convincingly  established  that  the  offender  does  respond  positively  to 
humaneness  and  due  process.  Our  parole  laws  and  practices  must  reflect  more 
fairness  and  equity. 

I.  Community-oriented,  programs 

Under  the  able  leadership  of  Commissioner  David  Fogel,  Minnesota  is  rapidly 
moving  in  the  direction  of  transferring  correctional  programs  in  steel  and  con- 
crete maximum  security  institutions  to  the  community.  Granted,  a  relatively  low 
percentage  of  our  offender  population  (career  felons  and  violence-prone  offenders) 
will  always  require  strong  security  facilities.  On  the  other  hand,  it  is  clearly 
recognized  that  the  vast  majority  of  our  offenders  can  be  effectively  treated  in 
the  community. 

The  ex-offender  should  be  given  the  equal  opportunity  to  gain  employment  in 
the  correctional  field  along  with  the  non-offender.  More  important,  the  ex- 
offender  should  be  given  a  chance  to  successfully  participate  in  a  wide  range-of 
occupations  and  professions.  His  sense  of  well  being  and  productivity  must  be 
the  prime  consideration. 

//.  State  parole  hoards 

With  reference  to  non-Civil  Service  parole  boards.  Title  III  states  that  board 
members  of  the  same  political  party  should  not  have  a  majority  on  the  board  of 
more  than  one  member. 

In  theory,  this  principle  does  have  merit.  And  unethical  political  pressure  and 
manipulation  is  not  warranted  in  parole  matters.  However,  the  true  nature  of 
our  whole  governmental  system  is  based  upon  political  affiliation.  It  can  be 
safely  stated  that  the  political  beliefs  or  practices  of  a  given  parole  board  mem- 
ber is  an  insignificant  part  of  his  ability  to  enter  the  parole  decision  process. 

A  parole  board  member  is  the  manager  of  the  criminal  justice  scale  which 
delicately  weighs  the  best  interests  of  both  the  community  and  the  offender.  He 
foremost  must  be  sensitive  to  human  strengths  and  weaknesses  and  the  safety 
and  welfare  of  the  community.  His  awesome  decisions  must  always  indicate  a 
proportionate  mixture  of  intelligence,  wisdom,  love,  mercy,  firmness  and  fairness. 

Minnesota  for  years  has  had  the  legal  requirement  that  no  more  than  two  parole 
board  members  (four-member  board  plus  a  Civil  Service  chairman)  be  of  the 
same  political  party.  In  spite  of  this  lawful  mandate,  political  affiliation  has 
never  undermined  a  sound  decision-making  process. 

Another  added  protection  against  adverse  political  intervention  is  the  six- 
year  appointment  and  a  three-member  operating  panel  with  the  power  of  a 
majority  decision  vote  (two  to  one). 

Therefore,  political  affiliation  on  a  parole  board  is  neither  good  nor  bad. 
There  is  no  essential  difference  between  the  major  political  parties  of  our  coun- 
try when  it  reaches  the  decision  point  of  whether  to  parole  or  further  incar- 
cerate. 

///.  Parole  and  revocation  of  parole 

The  proposals  relative  to  the  minimum  procedures  offered  for  the  parole  of 
offenders  and  the  revocation  and  possible  subsequent  incarceration  of  a  parolee 
are  far-reaching  and  noteworthy.  They  go  far  to  provide  the  offender  with  the 
same  due  process  which  began  with  his  arrest,  arraignment,  trial,  conviction,  in- 
carceration and  return  to  the  community.  If  these  provisions  are  adopted  it 
will  make  the  institutional  correctional  process  much  more  meaningful  and 
realistic.  Without  a  doubt,  improvement  of  the  procedural  steps  of  parole  pro- 
ceedings will  give  those  in  confinement  a  better  inceptive  to  succeed  in  the 
institution  and  subsequently  in  the  community. 

The  provisions  pertaining  to  an  opportunity  for  an  appellate  review  of  a 
denial  of  parole  and  revocation  of  parole  do  present  problems  of  implementa- 
tion. For  one  thing,  the  case  law  and  statutory  law  in  this  area  is  very  limited. 
It  would  be  difficult  to  draw  suitable  guidelines.  We  would  be  plowing  virgin 
soil. 
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Here  are  some  basic  issues  that  would  have  to  be  resolved  before  an  adequate 
appeal  process  could  be  devised. 

1.  Is  parole  a  right  or  an  act  of  governmental  grace? 

2.  Will  the  appellate  review  be  confined  strictly  to  a  re-hearing  within  the 
structure  of  the  paroling  authority? 

3.  Or,  will  the  appellate  review  encompass  a  process  through  the  parole  au- 
thority and  then  on  to  the  court  system? 

4.  Will  the  questions  on  appeal  deal  only  with  alleged  procedural  errors  or 
will  it  also  include  within  its  scope  alleged  judgment  of  discretionary  errors? 

5.  Will  an  indigent  offender  be  e^ntitled  to  have  the  same  legal  services  as  the 
non-indigent  offender  who  can  purchase  his  own  services? 

6.  Would  an  appellant  be  permitted  to  post  bond  or  remain  free  without  bond 
in  the  community  during  the  pendency  of  his  revocation  appeal  proceedings? 

7.  Would  the  paroling  authority  or  court  system  be  capable  of  handling  ap- 
peals in  a  speedy  and  expeditious  manner? 

By  raising  these  questions,  I  am  in  no  manner  opposed  to  the  idea  of  appellate 
review  of  parole  decisions.  But  it  is  abundantly  clear  that  we  must  do  much 
homework  before  an  effective  parole  appeal  process  can  be  established. 

In  summary,  Title  III  is  a  positive  step  forward. 

SOME   THOUGHTS    ON    TITLE   I — H.R.    13118 

The  main  purpose  of  my  appearance  today  is  to  give  you  my  thinking  on 
Title  III.  Moreover,  at  your  request,  I  want  to  share  some  of  my  ideas  on  Title  I. 

H.R.  13118  stands  out  as  a  noble  effort  to  revamp  the  Federal  parole  system. 
It  is  indeed  forward  looking,  progressive  and  well  conceived.  It  would  greatly 
bolster  our  criminal  justice  system  and  make  the  words  dtie  process  strikingly 
vital. 

From  my  vantage  point,  I  see  two  serious  disadvantages  in  this  proposed 
legislation. 

/.  The   minimum   sentence 

Section  4204  deals  with  the  time  eligibility  for  release  on  parole  or  more 
commonly  the  setting  of  minimum  sentences. 

If  we  are  to  be  true  believers  of  the  concept  of  corrections,  we  must  change 
our  thinking  about  minimum  sentences.  It  has  been  demonstrated  many  times 
over  that  the  correctional  process  of  an  offender  is  strictly  an  Individual  matter 
and  cannot  be  measured  by  the  type  of  criminal  offense  which  brings  a  person 
to  incarceration.  For  example,  most  homicide  offenders  quite  often  are  very 
safe  parole  risks,  yet  they  wind  up  spending  disproportionate  periods  of  time  in 
confinement  compared  to  their  rather  rapid  rate  of  rehabilitation.  Other  offend- 
ers, who  may  have  long  sentences  for  variety  of  crimes,  complete  their  rehabili- 
tation in  much  shorter  periods  of  time. 

To  put  it  another  way,  the  basic  question  of  a  parole  decision  is:  Does  an 
offender  appear  to  be  rehabilitated  to  the  point  where  he  could  remain  safe  and 
crime  free  in  the  community  causing  no  threat  for  the  public  safety?  Also,  in 
many  situations  correctional  treatment  can  be  successfully  carried  on  in  the 
community. 

We  must  gear  the  institutional  correctional  process  to  change  law-breakers 
into  law-abiders  rather  than  base  rehabilitation  upon  a  calendar-time-oriented 
process. 

The  entire  thrust  of  an  institutional  correctional  program  should  recognize  the 
concept  of  offender  behavior  change  and  when  an  offender  has  reached  a  posi- 
tive behavior  change,  he  must  be  seriously  considered  for  release  into  the  free 
community. 

Mr.  Charles  Gadbois,  Associate  Superintendent  of  Treatment  and  Training, 
St.  Cloud  Reformatory,  stated  it  this  way  : 

"We  can  no  longer  assume  that  any  natural  processes  of  rehabilitation  pre- 
vail in  the  prison  or  the  reformatory.  More  than  ever  before  in  history,  the  in- 
mate needs  to  be  individually  directed  by  a  specific  prescription  tailored  to  make 
him  law-abiding.  The  task,  therefore,  is  to  come  up  with  these  prescriptions  and 
proceed  accordingly.  The  institution  and  the  Commission  (parole  board)  need 
to  be  partners  in  the  process." 

On  April  1,  1972  Minnesota  on  a  limited  scale  began  an  Offender  Contract  Pro- 
gram (performance  objectives)  which  includes  the  offender,  the  institution  and 
the  paroling  authority.  Broken  down,  this  program  means  that  an  offender 
agrees  with  the  institution  and  the  paroling  authority  to  achieve  definite  per- 
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formance  objectives  during  a  certain  period  of  time.  If  the  terms  of  tlie  agree- 
ment are  satisfied,  thie  offender  is  paroled. 

We  view  tliis  program  as  a  movement  in  the  direction  of  maldng  time  served 
as  worthwhile  and  productive  with  the  elimination  of  the  idea  of  the  offender 
wondering  if  he  is  going  to  be  granted  a  parole. 

The  minimum  sentence  principle  is  obsolete  and  no  longer  serves  the  best  in- 
terests of  the  offender  and  society.  Parole  boards  and  correctional  institutions 
require  flexibility  to  perform  their  responsibilities. 
//.  Section  4208.  Parole  determination  hearing 

Section  4208,  in  part,  provides,  "(a)  In  making  a  determination  under  Section 
4205  (relating  to  release  on  parole),  the  Board  shall  hold  a  hearing  at  which  a 
member  of  the  Board  or  any  hearing  examiner  (emphasis  added)  employed  by 
the  Board  shall  preside." 

The  idea  of  one  Board  member  or  a  hearing  examiner  to  conduct  a  parole 
hearing  is  disadvantageous  and  second  best.  This  practice  fosters  a  substitute 
climate  in  a  sensitive  and  critical  decision  making  process.  It  is  obvious  that 
the  evaluation  and  recommendation  made  by  one  Board  member  or  hearing  ex- 
aminer is  given  great  weight  when  the  full  Board  makes  its  final  decision  at  a 
remote  distance. 

There  is  no  substitute  for  parole  board  decisions  which  are  made  on  the  site  of 
the  hearing  by  a  panel  of  Board  members. 

In  Minnesota  we  have  found  that  offenders  prefer  and  appreciate  a  three  mem- 
ber panel  with  authority  to  make  parole  decisions  to  personally  intei-\'iew  tlu-m 
and  advise  them  of  a  decision  in  person  immediately  afterwards.  Under  the  pro- 
posed legislation,  it  can  be  visualized  that  offenders  will  deeply  resent  remote 
decision-making  plus  the  fact  that  this  form  of  decision  process  leaves  room  for 
greater  error,  misinformation,  wrong  impressions  and  inaccuracies. 

I  would  like  to  make  the  following  general  suggestions  to  amend  this  provision. 

1.  The  law  should  authorize  parole  decisions  by  a  panel  of  three  Board 
members. 

2.  All  parole  decisions  could  only  be  made  after  a  panel  of  three  Board  mem- 
bers personally  interviewed  an  applicant  for  parole. 

3.  The  number  of  Board  members  perhaps  would  have  to  be  increased.  Board 
members  could  be  permanently  situated  around  the  country  to  handle  the  various 
work  loads. 

(The  statement  and  appendix  referred  to  at  p.  577  follows:) 

Statement  of  Roger  C.  Cramton,  Chairman.  Administrative  Conference  of 

THE   United   States 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  delighted  to  have  the 
opportunity  to  testify  before  this  Subcommittee  on  the  subject  of  improvements 
in  the  procedures  of  the  U.S.  Board  of  Parole.  I  do  so  in  my  capacity  as  Chair- 
man of  the  Administrative  Conference  and  as  a  person  presumably  knowledgeable 
about  matters  of  administrative  procedure.  Although  a  recommendation  on  parole 
procedures  is  pending  before  the  Administrative  Conference,  the  Conference  has 
not  yet  had  the  opportunity  to  act  upon  it.  Thus  I  am  appearing  in  my  iierscnal 
capacity  and  as  a  spokesman  for  the  Conference  committee  which  developed 
the  recommendation. 

The  Administrative  Conference  of  the  United  States  is,  as  you  know,  a  iierma- 
nent,  independent  Federal  agency,  engaged  in  the  improvement  of  the  procedures 
of  Federal  departments  and  agencies.  Our  objective  is  to  assist  agencies  in  the 
more  effective  performance  of  their  functions  while  providing  greater  fairness 
and  exjjedition  to  participants  and  lower  costs  to  taxqiayers.  We  have  at  all  times 
profited  from  the  close  and  symimthetic  interest  which  the  Judiciary  Commit- 
tees in  both  Houses  of  Congress  have  shown  in  our  activities.  Indeed,  I  hjok 
forward  to  testifying  before  you  a  week  from  today  on  the  full  range  of  the 
Conference's  present  activities  and  future  plnns,  when  the  subcommittee  considers 
legislation  to  amend  the  Administrative  Conference  Act. 

The  Subcommittee  is  to  be  congratulated  for  turning  its  attention  and  that 
of  the  public  to  the  grant  and  revocation  of  parole,  one  of  the  less  visible  l)Ut 
more  important  asipects  of  the  administration  of  justice  in  the  United  States. 
Complex  problems,  of  course,  do  not  become  simple  ones  merely  by  talking  about 
them;  but  the  development  of  systematic  information  and  the  illumination  of 
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conflicting  values  may  lead  the  way  to  substantial  improvements  in  the  parole 
process. 

The  administration  of  parole  has  always  been  a  controversial  topic,  and  so  it 
remains  today.  Frequently  attacked  in  the  past  for  allegedly  showing  undue 
leniency  to  criminals,  parole  boards  across  the  nation  today  face  a  strong  current 
of  criticism  from  quite  another  quarter.  Legally  trained  persons  are  increas- 
ingly aware  that  the  parole  system  does  not  provide  many  of  the  procedural 
safeguards  for  prisoners  that  criminal  defendants  are  universally  granted  dur- 
ing the  trial  process,  or  that  parties  to  agency  proceedings  are  commonly  granted 
under  the  law  of  administrative  procedure.  While  current  Federal  practice  does 
provide  some  significant  safeguards  in  parole  revocation,  the  parole  process  is 
essentially  non-adversary,  especially  when  the  grant  of  parole  is  under  con- 
sideration. Moreover,  the  law  places  enormous  reliance  upon  the  good  judgment 
and  diligence  of  the  members  of  the  Parole  Board.  The  Federal  courts  thus  far 
have  not  enforced  in  parole  proceedings  the  requirements  of  the  Administrative 
Procedure  Act  nor  the  specific  commands  of  the  Fourth,  Fifth,  and  Sixth  Amend- 
ments. Legal  observers,  trained  in  the  adversary  system,  are  bound  to  view  such 
a  system  with  grave  reservations. 

At  the  same  time,  the  legally-oriented  observer  has  good  reason  to  be  cautious 
and  modest  when  it  comes  to  proposing  remedies.  Dedication  to  strict  and  formal 
legal  rules,  and  to  their  administration  through  proof  and  cross-examination 
by  adversary  advocates,  is  probably  nowhere  greater  than  in  the  American 
criminal  trial  process.  Yet  many  regard  that  process  as  far  from  satisfactory. 
Certainly  its  administration  seems  to  require  enormous  resources  and  tolerance 
of  lengthy  delays.  In  fact,  prosecutors  and  defense  counsel  are  both  so  reluctant 
to  submit  their  cases  to  the  burdens  of  the  trial  process  and  to  the  formal  rules 
of  law  that  the  vast  majority  of  criminal  cases  are  settled  through  the  questionable 
practice  of  plea  bargaining,  which  frequently  does  not  protect  either  the  de- 
fendant's rights  or  the  public's  interest  in  enforcement  of  the  criminal  law. 

To  observe  this  is  not  to  argue  that  the  parole  system  should  be  free  of  pro- 
cedural restraints,  but  rather  to  urge  that  the  likely  practical  consequences  of 
nny  procedural  reform  ought  to  be  kept  squarely  in  mind.  The  United  States 
Board  of  Parole  presently  conducts  approximately  12.000  hearings  per  year,  ;^nd 
it  is  of  the  highest  importance  that  it  make  well-considered  decisions  very 
promptly.  Any  "reform"  that  distracted  the  Board  from  this  primary  respon- 
sibility would  be  a  step  in  the  wrong  direction.  Nor  is  it  self-evident  that  ad- 
versary procedures  in  which  lawyers  as  distinct  from  other  professionals  have 
the  leading  role  will  reach  more  accurate  results  and  be  more  acceptable  to 
prisoners  and  others  involved  than  more  informal  procedures  that  place  greater 
reliance  on  other  decisional  techniques. 

Last  year  the  Administrative  Conference  commissioned  a  study  of  Federal 
parole  procedures  by  Professor  Phillip  E.  Johnson  of  the  University  of  California 
(Berkeley)  School  of  Law.  In  performing  his  study  Professor  Johnson  received 
the  utmost  cooperation  from  Chairman  Reed  and  the  members  and  staff  of  the 
U.S.  Board  of  Parole.  Professor  Johnson  has  submitted  his  report  to  the  Con- 
ference, and  I  am  glad  to  make  it  available  to  the  Subcommittee  at  this  time. 
It  is,  I  believe,  a  valuable  document,  and  I  trust  it  will  be  useful  to  the  Sub- 
committee in  its  deliberations.  [See  Api)endix  26.] 

Professor  Johnson's  report  was  referred  to  the  Conference's  Committee  on 
Informal  Action,  and  the  Committee,  working  with  Professor  Johnson  and 
myself  and  my  staff,  has  adopted  a  series  of  recommendations  on  Parole  Board 
procedures  which  will  be  submitted  to  the  Administrative  Conference  at  its 
plenary  session  in  June.  Since  the  Administrative  Conference  has  not  yet  had 
an  opportunity  to  act  on  the  recommendations,  my  testimony  today  is  based 
largely  on  Professor  Johnson's  report  and  the  Committee's  recommendations.  Un- 
fortunately, both  Professor  Johnson  and  the  chairman  of  the  Committee  on 
Informal  Action.  Warner  W.  Gardner,  are  out  of  town  and  were  not  able  to 
accompany  me  today.  Richard  K.  Berg  of  my  office,  who  assisted  me  in  the  prep- 
aration of  this  statement,  is  with  me  today  and  I  take  this  opportunity  to  in- 
troduce him  to  the  Subcommittee. 

I  want  to  emphasize  at  this  point  that  ours  study  and  recommendations  are 
limited  to  the  procedural  aspects  of  the  grant  and  revocation  of  parole.  We  have 
no  special  expertise  in  the  area  of  penology,  and  I  will  not  address  myself  to  such 
questions  as  when  parole  ought  to  be  granted  and  when  revoked ;  whether  there 
ought  to  be  a  presumption  in  favor  of  parole ;  to  what  extent  the  Board  ought 
to  consider  the  crime  and  to  what  extent  the  criminal;  or  whether,  perhaps, 
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there  ought  to  be  a  thorough  revision  of  present  sentencing  concepts  in  favor  of 
shorter  maximum  sentences  and  less  administrative  discretion.  These  are  all 
terribly  important  questions.  I  am  fully  aware  that  the  question  of  procedures 
for  making  parole  determinations  is  only  one  part  of  the  total  problem  of  parole — 
and  probably  not  the  most  important  part — but  it  is  the  part  on  which  the 
Administrative  Ck)nference  may  be  able  to  make  some  useful  contribution  to 
your  thinking. 

The  (Conference's  Committee  on  Informal  Action,  assisted  by  the  extensive 
study  of  Professor  Johnson,  has  concluded  that  the  fairness,  accuracy  and  ac- 
ceptability of  determinations  of  the  U.S.  Board  of  Parole  can  be  improved,  with- 
out sacrifice  of  necessary  expetlition  and  eflSciency,  by  the  adoption  of  a  num- 
ber of  procedural  recommendations.  While  the  recommended  changes  in  proce- 
dure could  be  made  by  the  Board  without  the  necessity  of  new  legislation,  they 
bear  a  resemblance  to  the  procetlural  provisions  of  H.R.  13118.  In  any  event. 
Congress  would  be  required  to  appropriate  additional  funds  for  the  Board  so 
that  it  could  provide  more  and  better  procedures  to  prisoners  without  the  un- 
fortunate consequences  of  backlogs  and  delay  in  parole  decisions. 

The  remainder  of  my  testimony  will  summarize  the  recommendations  of  the 
Committee  on  Informal  Action.  Before  doing  so,  however,  it  is  necessary  to 
review  briefly  the  procedures  now  utilized  by  the  U.S.  Board  of  Parole  in  grant- 
ing and  revoking  parole.  A  copy  of  the  text  of  the  Committee's  proposal  is  in- 
cluded as  an  Appendix  to  this  statement.  Some  comments  and  suggestions  con- 
cerning the  procedural  provisions  of  H.R.  13118  are  included  in  a  letter  to  the 
Chairman  of  the  Committee  on  Judiciary  which  I  have  brought  with  me  today. 
[The  letter  referred  to  appears  on  page  684.1 

PAROLE  RELEASE  PROCEDURES 

The  United  States  Board  of  Parole  consists  of  eight  members  and  employs  a 
staff  of  eight  examiners.  It  conducts  about  17,000  proceedings  a  year  relating  to 
the  grant  or  denial  of  parole,  involving  about  12,000  prison  interviews,  and  close 
to  2,000  proceedings  relating  to  the  revocation  or  continuation  of  parole.  The 
Board  controls  approximately  two-thirds  of  the  time  actually  served  under  fixed- 
term  Federal  prison  sentences  and  all  of  the  time  served  under  indeterminate 
sentences. 

Parole  is  ordinarily  granted  or  denied  largely  upon  information  and  impres- 
sions obtained  from  the  prisoner's  file  and  a  brief  personal  interview  with  a 
Board  member  or  examiner.  Under  present  procedures  the  prisoner  has  no  direct 
knowledge  of  what  is  in  his  file,  but  will  usually  be  given  some  indication  of  the 
file's  contents  by  the  prison  counsellor  or  the  Board  member  or  examiner.  It 
seems  generally  conceded  that  the  prisoner  cannot  always  be  given  unrestricted 
access  to  this  file,  because  it  may  contain  documents  such  as  psychiatric  reports 
or  current  criminal  investigation  reports  which,  if  disclosed,  might  be  damaging 
to  the  prisoner  or  jeopardize  the  investigative  process.  In  addition,  the  primary 
document  in  the  file  is  usually  the  pre-sentence  report  prepared  by  a  probation 
officer,  which  is  withheld  from  the  prisoner  or  his  counsel  by  the  sentencing 
judge  in  the  majority  of  Federal  judicial  districts. 

The  Board  hearing  examiner  or,  less  frequently,  a  Board  member  conducts  the 
parole  "hearing"  or  interview  at  the  prison.  The  interview  is  conducted,  after 
examination  of  the  file,  with  only  the  prisoner,  the  prison  counseller  and  a  stenog- 
rapher present,  and  typically  lasts  10-1.5  minutes.  Counsel  for  the  prisoner  is 
not  allowed.  The  examiner's  recommendation  is  dictated  after  the  prisoner  leaves 
the  room,  but  in  the  presence  of  the  prison  counsellor. 

The  examiner's  recommendation  is  not  made  available  to  the  prisoner.  It  is 
considered  by  a  panel  of  the  Board,  consisting  of  two  members  of  the  Board  who 
call  in  a  third  in  the  event  of  disagreement  (which  occurs  about  30  i)ercent  of 
the  time).  The  members  consult  together  only  in  cases  of  difficulty,  and,  typically, 
simply  note  their  conclusion  in  the  file.  Under  recent  practice  the  deciding  mem- 
bers may  grant  a  "Washington  Review  Hearing"  at  which  relatives  or  counsel 
may  supply  written  or  oral  statement,  but  this  occurs  in  only  a  small  portion  of 
the  cases  (less  than  1  percent).  In  cases  of  unusual  difficulty  or  notoriety  (again 
less  than  1  peiTent  of  the  cases),  an  en  banc  decision  is  made  by  a  quorum  of 
the  full  Board.  Typically  advocates  or  opponents  of  parole  appear  before  the 
en  banc  Board.  Some  notation  of  the  reasons  for  grant  or  denial  is  added  to  the 
file  after  en  banc  consideration  but  usually  not  otherwise. 

The  reasons  for  Board  action  are  not  disclosed  to  the  prisoner.  Despite  the 
requirements  of  public  availability  under  the  Freedom  of  Information  Act,  the 
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Board's  orders  and  opinions  are  publicly  disclosed  only  when  the  Board  d«ter' 
mines  this  to  be  in  the  public  interest. 

The  Parole  Board  has  published  a  list  of  27  factors  which  guide  its  decision 
whether  to  grant  or  deny  parole.  These  factors  point  to  the  ultimate  judgment 
as  to  whether  release  in  the  case  of  a  particular  prisoner  is  likely  to  lead  to 
further  law  violation,  with  collateral  attention  to  equalizing  disproportionate 
sentences  for  similar  offenses. 

The  Committee  on  Informal  Action  has  made  four  recommendations  for  im- 
provements in  the  parole  release  procedures  of  the  Board  of  Parole. 

First,  the  Board  should,  so  far  as  feasible,  fonnulate  general  standards  to 
govern  the  grant,  deferral,  or  denial  of  parole.  It  is  a  truism  that  each  parole 
release  determination  must  be  made  with  attention  to  the  particular  facts  in  the 
case.  But  this  is  also  true  of  most  administrative  functions  :  yet  other  agencies  are 
able  to  formulate  and  publish  the  rules  and  standards  that  guide  their  decisions. 
The  sheer  volume  of  proceedings  which  the  Board  must  handle  makes  it  inevita- 
ble that  rules  of  thumb  will  be  applied,  whether  or  not  they  are  expressly  ar- 
ticulated. The  publication  of  general  standards  would  be  more  fair  to  the 
prisoners,  encouraging  their  plans  and  expectations  for  parole  to  be  realistic.  It 
would  also,  we  believe,  be  of  definite  assistance  to  the  Board  members  them- 
selves in  disposing  of  cases.  Finally,  it  would  inform  the  public  and  the  Con- 
gress as  to  the  nature  of  the  value  judgments  being  made  in  the  implementation 
of  an  administrative  program.  The  JBoard  has  commissioned  a  computer  study  of 
parole  decision-making,  which,  hopefully,  will  result  in  better  knowledge  of  the 
factors  related  to  success  in  parole.  The  publication  of  standards  might  reason- 
ably await  the  results  of  this  study  and  some  experience  with  providing  rea- 
soned decisions  in  individual  cases. 

Second,  in  advance  of  the  parole  hearing  the  prisoner  or  his  representative 
should  have  access  to  his  file,  except  for  any  information  as  to  tehich  disclosure 
is  clearly  umcarranted  or  has  been  determined  by  the  sentencing  judge  to  be  im- 
proper. He  should  be  given  a  summary  or  at  least  a  general  indication  of  the 
nature  of  relevant  adverse  information  not  directly  disclosed  to  him.  Central  to 
our  notions  of  fairness  and  due  process  is  the  right  of  the  person  whose  interests 
are  at  stake  to  be  informed  of  and  given  an  opjwrtunity  to  answer  the  case 
against  him.  This  is  true  even  in  proceedings,  such  as  parole  proceedings,  wiiich 
are  informal  and  not  structured  as  adversary  proceedings.  If  departures  from 
this  principle  of  disclosure  are  occasionally  justified — as  we  all  agree  they  are — 
they  should  be  no  greater  than  the  practical  necessities  dictate. 

In  the  case  of  parole  files  it  seems  hard  to  jxistify  a  policy  of  denying  all  access. 
It  is  true  that  there  are  some  classes  of  information  which  should  occasionally 
be  withheld.  Disclosure  of  psychiatric  reports  may  in  fact  be  injurious  to  the 
prisoner.  The  Parole  Board  ought  to  be  free  to  consider  information  obtained 
on  a  confidential  basis,  whether  information  from  "informers"  or  po.ssibly  merely 
the  candid  opinions  of  persons  who  have  known  the  prisoner. 

However,  there  is  reason  to  believe  that  those  classes  of  information  for  which 
one  can  make  a  strong  case  for  nondisclosure  do  not  figure  in  the  disposition  of 
most  parole  cases.  To  supplement  Professor  Johnson's  report,  members  of  my 
staff  examined  a  sample  selection  of  files  from  the  Parole  Board.  While  the 
number  of  files  (31)  was  too  small  to  be  considered  a  statistically  accurate  sam- 
ple, the  Board  assisted  us  in  selecting  a  good  cross-section,  including  several  in 
the  "organized  crime"  category.  Our  conclusions  were  that:  (1)  nearly  all  the 
factual  information  in  the  typical  file  is  known  to  the  prisoner  already,  and  (2) 
it  is  only  in  relatively  rare  situations  that  the  file  contains  infonnation  of  a 
sort  where  nondisclosure  seems  advisable.  Thus  in  3  out  of  31  cases  it  appeared 
that  a  psychiatrist's  report  probably  should  not  be  shown  to  the  prisoner,  at 
least  not  without  medical  advice.  As  for  so-called  confidential  information,  there 
was  none  in  any  of  the  files  which  identified  informers.  On  the  other  hand,  some 
of  the  material  in  the  organized  crime  files  was  couclusory,  and  might  in  turn 
be  based  on  confidential  information  in  the  files  of  other  agencies. 

While  our  conclusions  from  a  study  of  a  very  limited  number  of  files  should 
be  regarded  as  no  more  than  tentative,  they  do  suggest  that  confidential  infor- 
mation does  not  figure  in  the  disposition  of  parole  cases  to  nearly  the  extent 
one  might  have  expected,  and  that  most  cases  are  ordinarily  disposed  of  on  the 
basis  of  information  already  known  to  the  prisoner.  While  disclosure  therefore 
may  prove  to  be  of  less  practical  benefit  to  the  prisoner  than  might  be  antici- 
pated, this  does  not  diminish — indeed,  it  may  enhance — the  de.sirability  of  dis- 
closure, which  will  alleviate  fears  and  results  in  increased  confidence  in  the  integ- 


rity  of  the  system.  Furthermore,  there  is  always  the  chance  that  information 
jn  the  Board's  files  is  incomplete  or  erroneous  and  that  the  prisoner  can  point 
that  out.  Prevention  of  even  an  occasional  injustice  of  this  type  is  a  significant 
value. 

In  short,  vrhile  we  recognize  that  total  disclosure  is  impracticable,  we  believe 
that  the  system  would  benefit  from  application  of  the  principle  of  disclosure 
as  the  general  rule,  and  nondisclosure  as  a  carefully  limited  exception. 

Third,  the  prisoner  should  he  allowed  to  be  assisted  ip  counsel  or  other  repre- 
sentative of  his  choice,  toth  in  the  examination  of  his  file  and  at  the  parole 
interview.  This  does  not  mean,  of  course,  that  every  interview  must  be  turned 
into  a  complicated  legal  proceeding.  On  the  contrary,  the  participation  of  the 
prisoner's  representative  should  be  limited  ordinarily  to  offering  remarks  at  the 
close  of  the  interview  between  the  prisoner  and  the  examiner.  His  principal  value 
to  the  prisoner  is  likely  to  be  prior  to  the  interview,  in  going  over  the  record  and 
correcting  errors,  omissions,  and  misplaced  emphasis,  and  in  assisting  the  pris- 
oner in  developing  a  workable  release  plan.  While  we  recognize  the  powerful 
arguments  against  "overjudicializing"  the  parole  procedures,  assistance  of  coun- 
sel or  other  representative  seems  desirable,  especially  in  light  of  the  consequences 
of  the  parole  interview  to  the  prisoner  and  the  inarticulateness  and  inexperience 
of  many  prisoners. 

The  need  of  prisoners  for  legal  services,  of  course,  is  not  restricted  to  matters 
pertaining  to  parole.  A  prison  legal  adviser  could  assist  inmates  in  preparing 
petitions  for  judicial  relief  (thus  aiding  the  courts  as  well  as  the  inmate),  protect 
inmates  from  unlawful  or  arbitrary  treatment  by  prison  officials,  and  bring  rele- 
vant legal  or  factual  arguments  to  the  attention  of  the  Parole  Board.  Prisoners 
who  have  retained  counsel  may  now  have  the  benefit  of  this  type  of  assistance, 
and  there  are  sound  reasons  for  providing  similar  assistance  to  indigents.  The 
failure  to  do  so  rests  on  financial  considerations,  fears  of  formalizing  prison  and 
parole  determinations,  and  a  well-founded  concern  that  increased  litigation  on 
these  matters  may  result.  Experimentation  with  the  provision  of  legal  assistance 
to  indigent  prisoners  through  the  voluntary  activities  of  bar  associations  and  of 
public  interest  law  groups  may  provide  the  basis  at  some  future  time  for  a  con- 
fident evaluation  of  the  need  for.  desirability  of,  and  form  of  public  funding 
of  legal  services  to  indigent  prisoners. 

Fourth,  a  statement  of  reasons  for  deferral  or  denial  of  parole  should  in  all 
instanees  he  piven  the  prisoner.  This  is  probably  the  most  important  single  recom- 
mendation we  make.  Standards  and  procedures  can  become  meaningless  unless 
the  Board  articulates  the  reasoning  behind  its  individual  decisions.  The  parole 
system  cannot  be  successful  unless  there  is  confidence  on  the  part  of  the  prisoners 
in  its  fairness,  rationalit.v.  and.  perhaps,  above  all.  predictability.  Testimony 
presented  to  this  Subcommittee  by  other  witnesses  raises  doubts  that  this  con- 
fidence exists  todav.  It  is.  of  course,  too  much  to  expect  that  prisoners  denied 
parole  will  be  satisfied  with  the  decisions,  however  much  they  are  explained. 
But  if  the  reasons  are  explained,  the  prisoners  will  be  guided  in  their  future 
conduct  and  planning  by  their  expectations  for  subsequent  Board  actions. 

A  requirement  of  stating  reasons  is  also  likely  to  influence  tlie  course  of  deci- 
sions in  the  direction  of  gi*eater  objectivity  and  consistency.  I  recognize  that  there 
is  respectable  authority  for  the  contrary  point  of  view.  The  great  English  jurist. 
Lord  Mansfield,  once  advised  his  follow  judges.  "Consider  what  you  think  justice 
requires,  and  decide  accordingly.  But  never  give  your  reasons.  For  your  judg- 
ment will  probablv  be  right,  but  your  reasons  will  certainly  be  wrong."  I  do  not 
mean  to  downgrade  the  importance  of  the  intuitive  judgments  of  experts,  but 
intuition  is  an  unreliable  guide  for  an  agency  deciding  17.000  cases  a  year. 

Once  the  Board  commences  giving  reasons  for  its  decisions,  it  should  begin  to 
develop  a  body  of  "case  law"  which  it  can  look  to  for  guidance  in  typical  or  recur- 
rent fact  situations.  These  decisions  could  serve  as  precedents  and  as  the  raw 
material  for  subsequent  formulation  of  standards.  Because  of  the  uniqueness  of 
each  individual  situation,  these  decisions  should  be  viewed  as  providing  guidance 
rather  than  as  binding  the  agency'  subsequent  action  in  a  rigid  form  of  stare 
decisis  However,  where  a  member  or  examiner  finds  that  his  own  judgment  on 
a  given  case  appears  to  be  at  odds  with  the  course  of  disposition  of  similar  cases 
in  the  past,  should  he  not  reexamine  his  conclusion  in  the  light  of  the  collective 
judgment  of  his  colleagues?  .  i,     u  k 

Finally,  the  Board's  decisions,  purged  of  identifying  information,  should  be 
open  to  "public  inspection.  This  is  consistent  \\ith  the  requirements  of  the  Free- 
dom of  Information  Act,  5  U.S.C.  §  552,  and  with  the  recommendation  callmg 
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for  publication  of  standards,  which  is  intended,  by  publicizing  Board  policy,  to 
increase  the  rationality,  predictability  and  credibility  of  the  parole  system. 
The  goal  is  to  communicate  Board  policy  to  prisoners  and  the  general  public 
in  as  meaningful  a  form  as  possible.  This  can  be  done  without  invading  privacy 
or  spreading  the  details  of  prisoners'  lives  on  the  public  record. 

PAROLE   REVOCATION   PROCEDURES 

Present  law  and  practice  grants  to  the  parolee  greater  procedural  protections 
at  a  revocation  hearing  than  a  prisoner  receives  at  a  parole  interview.  The 
parolee  has  the  right  to  counsel  and  to  present  the  testimony  of  witnesses  who 
will  appear  voluntarily.  See  18  U.S.C.  §  4207 ;  Hyscr  v.  Reed,  318  F.  2d  225.  244-45 
(D.C.  Cir.  1963).  And  the  Criminal  Jvistice  Act  of  1970  provides  an  indigent 
parolee  with  appointed  counsel  for  the  revocation  hearing. 

The  parole  revocation  procedures  currently  employed  by  the  U.S.  Board  of 
Parole  reflect  these  recent  changes.  Probation  oflScers  report  to  the  Board  any 
violation  of  the  conditions  of  parole.  If  the  charge  seems  well  founded  and  the 
violation  sufficiently  serious,  a  member  of  the  Parole  Board  may  issue  a  war- 
rant for  the  parolee.  The  Board  is.  we  understand,  presently  engaged  in  a 
highly  commendable  effort  to  formulate  standards  to  govern  this  extremely 
important  discretionary  action. 

When  the  parolee  is  taken  into  custody  and  there  is  a  di.spute  of  fact,  he  is 
given  a  hearing  either  in  the  locality  or  at  the  prison  to  which  he  will  be  re- 
turned. The  prisoner  may  retain  counsel  or,  if  he  is  indigent,  may  request  the 
appointment  of  counsel  by  the  District  Court. 

The  hearing  is  conducted  before  a  Board  examiner  or,  more  rarely,  before  a 
member  of  the  Board.  It  rarely  lasts  more  than  a  few  hours.  The  parolee  may 
be  represented  by  counsel  and  introduce  evidence.  While  the  warrant  will 
specify  the  charges,  neither  the  parolee  nor  his  counsel  may  examine  the  docu- 
mentary evidence  or  hear  or  cross-examine  adverse  witnesses.  At  the  conclusion 
of  the  hearing  the  examiner  prepares  a  report  and  recommendation,  which  are 
not  shown  to  the  prisoner  or  his  counsel.  The  Board's  decision  is  usually  un- 
explained, and  reasons  are  not  given  the  imroiee. 

The  Committee  on  Informal  Action  has  concluded  that  considerably  greater 
protections  can  be  provided  to  the  parolee  without  imduly  burdening  the  Board. 
The  parolee  or  his  counsel  should  have  access  to  the  written  evidence  against 
Mm,  and  he  should  lie  entitled  to  hear  and  examine  adverse  witnesses  who 
appear  at  the  hearing.  He  should  also  be  furnished  a  copy  of  the  hearing  officer's 
recommendations  and  be  permitted  to  comment  on  it  to  the  Board  before  the 
Board  enters  its  decisions.  Finally,  the  Board  should  state  the  reasons  for  its 
decision,  just  as  in  the  case  of  decisions  denying  or  deferring  parole. 

A  parole  revocation  proceeding  turns  on  the  question  of  whether  or  not  the 
parolee  committed  a  violation  of  his  parole.  If  he  denies  the  asserted  violation, 
there  is  a  basic  dispute  of  fact,  the  resolution  of  which  may  have  tremendous 
practical  consequences  to  the  individual  affected,  up  to  and  including  rein- 
carceration for  the  unexpired  portion  of  his  original  sentence  without  credit  for 
time  served  on  parole.  It  is,  therefore,  somewhat  beside  the  point  whether  a 
revocation  proceeding  should  be  classified  as  a  formal  adversary  proceeding. 
The  interests  of  both  fairness  and  accuracy  demand  that  the  parolee  receive  a 
reasonable  opportunity  to  establish  the  truth  of  his  factual  contentions.  The 
procedures  we  propose  are  directed  toward  that  end. 

The  most  serious  defect  in  the  present  procedure  is  that  the  parolee  and  his 
counsel  are  not  permitted  to  hear  the  testimony  of  adverse  witnesses  or  to  cross- 
examine  them,  or  even  to  examine  the  written  statements  of  witnesses  who  do 
not  appear  in  person.  The  Board  defends  the  practice  of  secrecy  on  the  ground 
that  the  "warrant  application,"  which  is  given  to  the  parolee,  states  the  charges 
and  the  evidence  in  suflScient  detail  to  permit  the  preparation  of  an  effective 
defense.  Moreover,  it  argues  that  the  Board  members  and  staff  examine  the 
evidence  carefully  before  issuing  a  warrant  or  ordering  a  revocation.  This  posi- 
tion does  not  explain,  however,  what  harm  would  be  done  by  allowing  the 
parolee  or  his  attorney  to  see  and  hear  the  evidence  so  he  can  challenge  state- 
ments that  he  believes  to  be  inaccurate.  If  the  warrant  application  does  not  state 
all  the  relevant  details,  then  the  parolee  needs  to  see  the  evidence.  If  it  does, 
then  no  harm  is  done  by  showing  him  the  evidence.  No  one  contends  that  secrecy 
at  this  stage  is  justified  by  a  need  to  protect  informers  from  reprisal,  or  anything 
else  of  the  sort. 
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Having  the  key  witnesses  testify  in  person  whenever  possible,  and  permitting 
them  to  be  cross-examined,  may  result  in  somewhat  longer  hearings.  This  should 
not  in  itself  be  determinative  because  the  parolee  has  a  great  deal  at  stake  and 
is  entitled  to  a  fair  opportunity  to  dispute  the  charges.  In  any  event,  it  is  by  no 
means  necessary  for  the  hearing  officer  to  tolerate  delaying  tactics,  or  to  listen 
to  lengthy  speeches  or  repetitive  cross-examination.  When  the  United  States 
Court  of  Appeals  for  the  Second  Circuit  held  that  parolees  have  a  constitutional 
right  to  the  assistance  of  counsel  in  state  parole  revocation  proceedings,  it  de- 
scribed the  proper  role  for  counsel  at  the  hearing  in  the  following  terms : 

"We  stress  once  again  that  the  participation  of  the  lawyer  at  a  parole  hearing 
should  be  limited  to  investigating  and  explicating  to  the  Board,  evidence  bearing 
on  the  occurrence  or  nonoccurrence  of  events  during  the  parolee's  period  of 
release  and  their  significance,  provided  these  are  relevant  to  the  disposition  of 
the  prisoner's  case.  Counsel  should  not  be  permitted  to  employ  trial  tactics  utilized 
in  an  adversary  context.  *  *  *  Counsel's  proper  role  is  to  assist  the  Board, 
not  to  impede  it,  and  the  Board  may  take  appropriate  measures  to  assure 
that  the  counsel  appreciates  his  limited  role  and  presents  his  clients'  case  accord- 
ingly." Bepv.  Connecticut  State  Bd.  of  Parole,  443  F.  2d  1079,  1089  (2d  Cir.  1971), 
dismissed  as  moot,  92  Sup.  Ct.  196  (1971). 

In  keeping  with  a  policy  favoring  full  disclosure,  a  copy  of  the  hearing  officer's 
summary  and  recommendations  should  be  made  available  to  the  parolee  or  his 
counsel,  and  a  reasonable  opportunity  given  for  re.sponse.  Strict  time  limitations 
could  be  imposed  to  curtail  unnecessary  delay  at  this  point,  and  in  any  event  it 
seems  reasonable  to  suppose  on  the  basis  of  recent  history  that  relatively  few 
revocations  will  be  fought  with  every  weapon  available  to  the  defense.  Finally, 
any  order  revoking  parole  should  state  the  Board's  findings  on  each  violation 
charged  and  the  reasons  for  returning  the  parolee  to  prison.  The  Board  presently 
states  such  findings  and  reasons  for  its  own  use,  and  there  is  no  apparent  obstacle 
to  stating  them  publicly  for  the  record. 

IMPLICATIONS   FOR   BOARD    STAFFING 

As  previously  indicated,  the  United  States  Board  of  Parole  consists  of  eight 
members  and  employs  a  staff  of  eight  examiners.  This  limited  staff  is  required 
to  make  an  extremely  large  number  of  decisions  each  year :  about  17,000  parole 
release  determinations  involving  about  12,000  prison  interviews  and  nearly 
2,000  proceedings  relating  to  the  revocation  or  continuation  of  parole. 

A  rough  approximation  of  the  Board's  workload  indicates  that  it  must  enter 
about  80  parole  and  10  revocation  decisions  each  working  day,  and  that  each 
examiner  must  make  about  10  parole  recommendations  each  working  day.  Wholly 
apart  from  changes  which  will  impose  an  increased  burden  upon  it,  the  Board 
would  benefit  from  increased  staffing. 

The  recommendations  discussed  above,  however,  will  add  a  significant  burden 
to  the  Board's  present  heavy  workload.  Even  a  minimal  explanation  of  decisions, 
for  example,  will  put  strain  upon  the  Board's  Washington  staff.  Any  provision 
for  the  screening  and  disclosure  to  the  prisoner  of  the  contents  of  his  file  or  for 
more  thorough  interviewing,  both  of  which  seem  desirable,  will  require  an  in- 
crease in  the  number  of  examiners. 

Thus  the  final  recommendation  of  the  Committee  on  Informal  Action  is  that 
the  Board  of  Parole  should  he  funded  at  a  level  which  ivill  permit  it  to  hire  the 
personnel  necessary  to  implement  these  recommendations.  If,  as  we  l>elieve, 
adoption  of  these  recommendations  will  improve  the  quality  of  the  administra- 
tion of  criminal  justice,  the  additional  expenditures  seem  amply  justified. 

Other  witnesses  before  this  Subcommittee  have  testified  to  the  paucity  of 
research  on  matters  relating  to  the  administration  of  justice  and  the  low  level  of 
funding  provided,  for  institutional  support  of  our  system  of  justice.  Public  figures 
of  all  political  persuasions  currently  profess  a  strong  interest  in  prison  and  parole 
reform.  Congress  must  be  prepared  to  provide  the  funds  which  will  make  reform 
a  reality. 

Thank  you  for  the  opportunity  to  appear  before  you.  If  I  or  the  Administrative 
Conference  of  the  United  States  can  be  of  assistance  to  you  in  your  further  con- 
sideration of  parole  legislation,  we  stand  ready  to  help. 
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Appendix 

becommendation  of  the  committee  on  informal  action  of  the  administrative 
conference  of  the  united  states  on  procedures  of  the  united  states  board 
of  parole 

(This  Recommendation,  which  has  been  adopted  by  the  Committee  on  Informal 
Action,  has  not  yet  been  considered  or  approved  by  the  Administrative  Confer- 
ence of  the  United  States.  It  is  scheduled  for  consideration  in  June  1972. ) 

[Subsequent  to  Mr.  Cramton's  appearance  the  Administrative  Conference  of 
the  United  States,  meeting  on  June  8-9,  adopted  the  Recommendation  of  the  Com- 
mittee on  Informal  Action.J 

Recommendation  :  Procedures  of  the  United  States  Board  of  Parole 

explanatory  introduction 

The  United  States  Board  of  Parole  consists  of  eight  members  and  employs  a 
staff  of  eight  examiners  [pp.  3—4].^  It  conducts  about  17.000  proceeding's  a  year 
relating  to  the  grant  or  denial  of  parole,  involving  about  12.000  prison  interviews, 
and  close  to  2.000  proceedings  relating  to  the  revocation  or  continuation  of  parole 
[pp.  9,  27].  The  Board  controls  approximately  two-thirds  of  the  time  actually 
served  under  fixed-term  Federal  prison  sentences  and  all  of  the  time  served  under 
indeterminate  sentences,  [pp.  7-8]. 

1.  Parole. — The  Parole  Board  has  published  a  list  of  27  unweighted  factors 
which  guide  its  decision  Avhether  to  grant  or  deny  parole  [pp.  9-10;  App.  IV]. 
These  factors  point  to  the  ultimate  judgment  as  to  whether  release  in  the  case 
of  a  particular  prisoner  is  likely  to  lead  to  further  law  violation,  with  collateral 
attention  to  equalizing  disproportionate  sentences  for  similar  offenses  [\f^.  9-12]. 
A  more  specific  formulation  of  the  standards  of  decision  should  be  possible  after 
the  development  of  a  body  of  reasoned  decisions,  and  after  the  completion  of  a 
pending  computer  study  by  the  National  Council  on  Crime  and  Delinquencv 
[pp.  12-14]. 

Parole  is  ordinarily  granted  or  denied  largely  upon  information  and  impres- 
sions obtained  from  the  prisoner's  file  and  a  brief  personal  interview.  Under 
present  procedures,  the  prisoner  has  no  direct  knowledge  of  what  is  in  his  file, 
but  will  usually  be  given  some  indication  of  the  file's  contents  by  the  prison 
counsellor  or  the  hearing  examiner.  The  prisoner  cannot  always  be  given  un- 
restricted access  to  this  file,  because  it  may  contain  documents  such  as  psy- 
chiatric reports  or  current  criminal  investigation  reports  which,  if  disclosed, 
might  be  damaging  to  the  prisoner  or  jeopardize  the  investigative  process.  In 
addition,  the  primary  document  in  the  file  is  usually  the  presentence  report 
prepared  by  a  probation  officer,  which  may  have  been  withheld  from  the  pris- 
oner or  his  counsel  in  the  discretion  of  the  .sentencing  judge  [pp.  17-18]. 

The  Board  hearing  examiner,  or,  less  frequently,  a  Board  member  conducts 
the  parole  "hearing"  or  interview  at  the  prison  [pp.  15-16].  The  interview  is 
conducted,  after  examination  of  the  file,  with  only  the  prisoner,  the  prison 
counsellor  and  a  stenographer  present,  and  typically  lasts  10-15  minutes. 
Counsel  for  the  prisoner  is  not  allowed.  The  examiner's  recommendation  is 
dictated  after  the  prisoners  leaves  the  room,  but  in  the  presence  of  the  prison 
counsellor  [pp.  15-19,  38-40], 

The  examiner's  recommendation  is  not  made  available  to  the  prisoner.  The 
recommendation  is  considered  by  a  panel  of  the  Board,  consisting  of  two  mem- 
bers of  the  Board  who  call  in  a  third  in  the  event  of  disagreement  [p.  6].  The 
members  consult  together  only  in  cases  of  difficulty,  and  typiteally  simply  note 
their  conclusion  in  the  file.  Under  recent  practice  the  deciding  members  may 
grant  a  "Washington  Review  Hearing"  at  which  relatives  or  coun-sel  may 
supply  written  or  oral  statement,  but  this  occurs  in  only  a  small  portion  of 
the  cases.  In  cases  of  unusual  difficulty  or  notoriety,  an  en  banc  decision  is  made 


1  Bracketed  references  are  to  the  consultant's  report  [See  Appendix  26] ;  they  are  included 
in  this  draft  for  the  convenience  of  Conference  members,  and  will  be  deleted  by  the  Com- 
mittee on  Style  before  the  Recommendation  Is  issued  in  final  form. 
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by  a  quorum  of  the  full  Board.  Typically  advocates  or  opponents  of  parole  ap- 
pear before  the  en  banc  Board.  Some  notation  of  the  reasons  for  grant  or  denial 
is  added  to  the  file  after  en  banc  consideration  but  usually  not  otherwise  [pp. 
20-22]. 

The  reasons  for  Board  action  are  not  disclosed  to  the  prisoner  [p.  19].  De- 
spite legal  requirements  of  public  availability  [5  U.S.C.  §  5.52(a)  (2),  (4)  ;  28 
C.F.R.  16.2] ^  the  Board's  orders  and  opinions  are  open  to  public  inspection  only 
when  the  Board  determines  this  to  be  in  the  public  interest   [pp.  35-37]. 

2.  Revocation. — On  finding  that  a  probation  officer's  report  on  a  parole  viola- 
tion seems  well-founded,  a  member  of  the  Parole  Board  will  issue  a  warrant 
for  the  parolee.  The  Board  is  in  the  course  of  formulating  standards  to  govern 
this  discretionary  action.  When  the  parolee  is  taken  into  custody  and  there  is  a 
dispute  of  fact,  he  is  given  a  hearing  either  in  the  locality  or  at  the  prison  to 
which  he  will  be  returned.  The  prisoner  may  retain  counsel  or,  if  he  is  indigent, 
may  request  the  appointment  of  counsel  by  the  District  Court.  The  hearing  is 
conducted  before  a  Board  examiner  or,  more  rarely,  before  a  member  of  the 
Board.  It  rarely  lasts  more  than  a  few  hours.  The  parolee  may  be  represented 
by  Counsel  and  introduce  evidence.  While  the  warrant  will  specify  the  charges, 
neither  the  parolee  nor  Ms  counsel  may  examine  the  documentary  evidence  or 
hear  or  cross-examine  adverse  witnesses.  At  the  conclusion  of  the  hearing  the 
examiner  prepares  a  report  and  recommendation,  which  are  not  shown  to  the 
prisoner  or  his  counsel  [pp-  24-30,  52-57].  The  Board's  decision  is  usually  un- 
explained, and  reasons  are  not  given  the  parolee. 

3.  Workload. — A  rough  approximation  of  the  Board's  workload  indicates  that 
it  must  enter  about  80  parole  and  10  revocation  decisions  each  working  day, 
and  that  each  examiner  must  make  about  10  parole  recommendations  each 
working  day.  Even  a  minimal  explanation  of  decisions  will  put  some  strain  upon 
the  Board's  Washington  staff.  Any  provision  for  more  careful  examination  of 
the  prisoner's  file  or  for  more  thorough  interviewing,  both  of  which  seem  desir- 
able, will  require  an  increase  in  the  number  of  examiners. 

Recommendation 

a.  rules  and  standards 

The  United  States  Board  of  Parole  should,  so  far  as  feasible,  formulate  gen- 
eral standards  to  govern  the  grant,  deferral  or  denial  of  parole.  This  articula- 
tion of  standards  can  appropriately  be  deferred  until  it  can  reflect  both  the 
results  of  the  pending  computer  study  of  parole  decisions  and  the  accumulation 
of  a  usable  number  of  reasoned  decisions.  The  Board  in  formulating  its  standards 
should  use  typical  hypothetical  illustrations  in  significant  areas  where  promul- 
gation of  general  rules  is  not  yet  possible  [pp.  12-14]. 

B.    THE   prisoner's   FILE 

1.  Access  to  the  file. — Under  guidelines  issued  by  the  Board,  the  prison  coun- 
sellor should  disclose  the  file  to  the  prisoner  or  his  representative  in  advance 
of  the  parole  hearing,  except  for  any  information  as  to  which  disclosure  is 
clearly  unwarranted  or  which  has  been  determined  by  the  sentencing  judge  to 
be  improper.  The  prisoner  should  be  given  an  oral  summary  or  indication  of 
the  nature  of  any  relevant  adverse  information  which  is  not  directly  disclosed 
to  him  [pp.  49-52, 16-18]. 

2.  The  pre-sentence  report. — ^The  Judicial  Conference  of  the  United  States 
should  be  requested  to  consider  directing  the  sentencing  judge  to  indicate  on  the 
face  of  the  pre-sentencing  report,  (a)  whether  it  has  been  shown  to  the  prisoner 
or  his  counsel  at  the  time  of  sentencing  and  (b)  if  not,  whether  it  or  any  desig- 
nated part  should  remain  undisclosed  in  connection  with  parole  proceedings- 

C.  RIGHT  TO  COUNSEL  AT  THE  PAROLE  INTERVIEW 

The  prisoner  should  be  allowed  to  be  assisted  by  counsel,  or  other  repre- 
sentative of  his  choice,  both  in  the  examination  of  his  file  and  at  the  parole 
interview.  The  participation  of  the  prisoner's  counsel  or  representative  should 
ordinarily  be  limited  to  offering  remarks  at  the  close  of  the  inteniew  between 
the  examiner  and  the  prisoner  [pp.  38-40,  58].  Bar  associations,  public  interest 
law  firms,  and  other  professional  organizations  should  be  urged  to  offer  as- 
sistance in  indigent  prisoners  x)ending  evaluation  by  appropriate  governmental 
institutions  of  the  need  for  and  desirability  of  public  funding  of  these  legal 
services. 
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D.  THE  PAROLE  DECISION 

1.  Reasons  for  deferral  or  denial. — A  statement  of  reasons  for  the  deferral 
or  denial  of  parole  should  in  all  instances  be  given  the  prisoner  [  pp.  19-22,  36--37, 
44-47].  In  some  cases  the  Board  can  simply  adopt  as  its  own  decisions  the 
examiner's  recommendation.  The  cases  where  this  is  not  appropriate  may  well 
be  so  voluminous  as  to  require  for  them  the  use  of  a  check-list  form,  such  as 
that  with  which  the  Board  is  now  experimenting,  but  there  should  in  each  such 
case  be  added  at  least  a  sentence  or  two  of  indi\'idualized  explanation. 

2.  Prototype  decisions. — The  Board  should  develop  a  body  of  fully  reasoned 
decisions — whether  granting,  denying  or  deferring  parole — in  typical  or  re- 
current fact  situations.  These  decisions  should  serve  as  time-saving  precedents 
and  as  the  raw  material  for  the  subsequent  formulation  of  standards. 

3.  Public  availability. — The  Board's  decisions  should  be  open  to  pu.blic  in- 
spection. These  decisions,  including  examiners'  recommendations  which  may  be 
adopted  by  the  Board,  should  be  worded  impersonally  and  designed  to  allow 
easy  deletion  of  the  prisoner's  name  in  order  to  avoid  a  clearly  unwarranted 
iiivasion  of  privacy  [pp.  37,  47-48]. 

E.  PAROLE  REVOCATION 

1.  Adverse  Evidence. — The  parolee  or  his  counsel  should  have  access  to  the 
written  evidence  against  him,  and  should  be  entitled  to  hear  and  examine  adverse 
witnesses  who  appear  at  the  revocation  hearing  [pp.  55-56]. 

2.  Reco-mmended  decision. — A  copy  of  the  hearing  officer's  recommendation 
should  be  given  the  parolee,  and  he  should  be  given  an  opportunity  to  comment 
or  reply  in  writing  before  the  Board  enters  its  decision  [pp.  56-57]. 

3.  Board  Decisions. — ^The  Board  should  state  the  reasons  for  its  decisions 
and  make  them  available  to  public  inspection  in  the  same  manner  as  recom- 
mended above  for  decisions  denying  or  deferring  parole. 

F,   IMPLICATIONS  OF  BOABD   STAFFING 

Prior  to  its  next  Budget  request,  the  Board  should  estimate  the  additional 
personnel  needed  to  implement  these  recommendations  or  otherwise  to  improve 
its  procedures,  such  for  example  as  doubling  its  staff  of  examiners  to  permit 
more  thorough  consideration  of  parole  applications,  and  should  then  make  a 
vigorous  effort  to  secure  the  increase  in  authorization  and  appropriations  which 
it  considers  necessary  to  this  imi>ortant  end. 


(The  statement  referred  to  at  p.  597  follows :) 

Statement  of   Charles   E.   Goodell,    Chairman,   and  Andrew   von    Hiesch, 
Executive  Director,   the  Committee  foe  the   Study  of  Incarceration 

Mr.  Chairman,  we  are  most  grateful  for  this  opportunity  to  participate  in  the 
Subcommittee's  examination  of  the  Federal  parole  system. 

Federal  parole  is  in  desperate  need  of  reform.  It  is  virtually  a  lawless  system. 
The  Parole  Board  has  never  announced  the  rules  or  principles  guiding  its 
determinations,  and  gives  no  reasons  for  its  decisions.  It  fails  to  provide  even 
the  barest  due  process  to  prisoners  appearing  at  its  perfimctory  hearings.  Its 
discretion  is  unchecked  by  legal  standards  or  judicial  review.  In  such  an  at- 
mosphere, prisoners  are  left  in  a  total  state  of  uncertainty  as  to  what  they 
should  do  to  earn  parole,  when  they  are  likely  to  be  paroled,  or  why  they  have 
been  denied  parole.  This  uncertainty,  prisoners  have  said,  is  far  more  painful 
than  brutal  guards,  cramped  cells  and  bad  prison  food  and  medical  care.  One 
observer  has  remarked  that  when  he  looks  at  the  Federal  parole  system,  he 
cannot  help  thinking  that,  perhaps,  Franz  Kafka  was  not  a  writer  of  fiction. 

This  Subcommittee  is  performing  an  invaluable  service  in  exposing  the  Federal 
Parole  Board's  practices  to  public  and  Congressional  scrutiny.  In  conducting  these 
hearings,  the  Subcommittee  adds  powerful  impetus  to  growing  demands  that 
the  Federal  parole  system  be  subjected  to  the  rule  of  law. 

Mr.  Chairman,  past  prison  reform  efforts  so  often  have  failed  not  merely 
because  of  public  indifference  and  official  obstructiveness — but  also  because  re- 
formers addressed  themselves  merely  to  symptoms,  not  to  underlying  causes. 
These  efforts  failed  because  reform  groups  became  so  obsessed  with  refurbishing 
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the  facade  of  the  institution  of  imprisonment  that  they  did  not  trouble  to  ex- 
amine the  underlying  structure  and  purposes  of  that  institution. 

In  the  sad  aftermath  of  Attica,  perhaps  the  most  hopeful  sign  is  that  some  re- 
formers are  beginning  to  ask  more  probing  questions.  The  American  Friends 
Service  Committee's  working  party  on  prison  reform  has  challenged  the  individ- 
ualized treatment  model  that  has  so  long  dominated  correctional  thinking.^  In 
our  study  Committee  and  elsewhere,  reputable  scholars  are  beginning  to  ask 
whether  parole  should  not  be  replaced  entirely  with  a  non-discretionary  system 
of  release. 

It  is  our  belief  that  this  kind  of  approach  is  essential  for  reform  of  the  Federal 
parole  system.  Before  we  re-write  the  parole  laws,  we  should  re-examine  the  func- 
tions that  parole  is  designed  to  serve.  Before  we  try  to  build  a  new  parole  system 
around  predictions  of  criminal  conduct,  we  should  pause  to  inquire  whether  we 
are,  indeed,  capable  of  predicting  crime  with  any  reasonable  degree  of  accuracy ; 
and  whether  we  should  keep  offenders  confined  for  what  they  will  do,  not  what 
they  have  done.  Before  we  try  to  add  procedural  safeguards  to  the  parole  sys- 
tem, we  should  try  to  inquire  into  the  reasons  why  the  system  has  developed 
without  safeguards.  Unless  we  do  these  things,  we  stand  in  danger  of  repeating 
the  mistakes  of  reformers  of  the  past. 

We  are  here  as  Chairman  and  Executive  Director,  respectively,  of  the  Com- 
mittee for  the  Study  of  Incarceration.  As  expression  of  this  new  questioning  mood, 
the  Committee  has  been  organized  for  the  purpose  of  re-examining  the  basic 
premises  of  this  nation's  system  of  incarceration.  Our  group  is  directing  its  at- 
tention to  incarceration  as  such :  that  is,  to  a  wide  variety  of  different  institu- 
tions of  involuntary  confinement — including  prisons,  jails,  .juvenile  institutions 
and  mental  hospitals.  It  is  inquiring  whether,  and  for  what  purposes,  the  state 
should  be  entitled  to  confine  individuals  without  regard  to  their  wishes.  And,  in 
light  of  its  findings  concerning  the  purposes  of  incarceration,  the  Committee  will 
seek  to  explore  alternatives  to  confinement. 

The  Committee  is  composed  of  distinguished  men  and  women,  chosen  from  a 
wide  variety  of  disciplines :  law,  sociology,  criminology,  civil  rights,  history,  psy- 
chiatry, economics,  political  science  and  philosophy.  Two  of  the  memlters  of 
our  group.  Professor  Herman  Schwartz  and  Dr.  Willard  Gaylin,  has^e  appeared 
already  before  your  Subcommittee.  The  other  members,  several  of  whom  are 
undoubtedly  known  to  you,  are  : 

Eleanor  Holmes  Norton,  chairman  of  the  New  York  City  Commission  on  Human 
Rights. 

Alan  Dershowitz,  Professor  of  Law  at  Harvard  Law  School. 

Erinng  Goffman,  Professor  of  Anthropology  and  Sociology  at  the  University  of 
Pennsylvania,  and  author  of  Asylums. 

Joseph  Goldstein,  Professor  of  Law  at  Yale  Law  School  and  co-author  with 
Professor  Dershowitz  of  Psychoanalysis,  Psychiatry  and  the  Law. 

Leslie  T.  Wilkins,  Professor  of  Criminal  Justice  at  the  State  University  of  New 
I'^ork  at  Albany ;  former  dean  of  the  School  of  Criminology  at  Berkeley,  and 
author  of  Evaluation  of  Penal  Measures. 

Harry  Kalven,  Jr.,  Professor  of  Law  at  the  University  of  Chicago. 

Stanton  Wheeler,  Professor  of  Law  and  Sociology  at  Yale  University,  and  an 
authority  on  the  Scandinavian  penal  .system. 

David  J.  Rothman,  Professor  of  History  at  Columbia  University  and  author  of 
Discovery  of  the  Asylum.,  a  history  of  incarceration  in  19th  century  America. 

Victor  Marrcro,  Chairman  of  the  Puerto  Rican  Legal  Defense  Fund. 

Samuel  DuBois  Cook,  Professor  of  Political  Science  at  Duke  University. 

Marshall  Cohen,  Professor  of  Philosophy  at  the  City  University  of  New  York. 

Jorge  Lara-Braud,  Executive  Director,  Hispanic-American  Institute,  Austin, 
Texas. 

Simon  Rottenherg,  Professor  of  Economics  at  the  University  of  Massachu- 
setts. 

The  Committee  is  funded  under  grants  from  the  Field  Foundation  and  the  New 
World  Foundation. 

As  the  Committee  has  not  examined  this  bill  as  a  group ;  and  as  it  is  still 
conducting  its  deliberations  and  will  issue  its  report  at  a  later  time,  we  do  not 
purport  to  be  speaking  for  the  Committee.  Instead,  we  are  expressing  our  own 
views,  although  our  approach  has  been  much  influenced  by  the  Committee's  gen- 
eral discussions. 


1  American  Friends  Service  Committee,  Struggle  for  Justice  (1971). 
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I.    ANALYSIS    OF    THE    BILL 

AVe  would  like  to  begin  by  turning  our  attention  to  the  central  provisions  of 
the  bill  before  you  (H.R.  13118,  the  "Parole  Improvement  and  Procedures  Act 
of  1972"),  relating  to  standards  and  procedures  for  parole  release.  While  we 
think  the  bill  performs  a  valuable  function  in  focusing  attention  upon  the  Parole 
Board's  methods,  we  have  a  number  of  reservations  about  the  bill's  substance. 

The  bill  replaces  the  existing  statutory  language — w^hich  leaves  the  grant  or 
denial  of  parole  to  the  unfettei-ed  discretion  of  the  Parole  Board — with  a  new 
and  seemingly  more  restrictive  standard.  The  Board  is  required  to  release  the 
prisoner  when  he  becomes  eligible  for  parole,  unless  it  makes  an  affirmative 
finding  that  he  should  not  be  released  because  there  is  "substantial  reason  to 
believe"  that  he  will  engage  in  further  criminal  conduct  or  violate  the  conditions 
of  parole.  Moreover,  the  Board  is  required  to  release  the  prisoner  at  the  expira- 
tion of  one  half  of  his  sentence,  unless  it  makes  an  aflBrmative  finding  that  he 
should  not  be  released  because  there  is  a  "high  likelihood"  that  he  will  engage 
in  further  criminal  conduct.  The  bill  also  seeks  to  improve  the  procedures  for 
parole  hearings  by  requiring  notice  to  the  applicant ;  giving  him  a  limited  right 
of  access  to  the  Board's  files;  permitting  him  to  retain  counsel,  appear  and 
testify  on  his  own  behalf  at  the  hearing ;  and  requiring  the  Board  to  give  reasons 
for  its  decisions. 

On  their  face,  these  changes  seem  to  be  significant  improvements.  We  are  con- 
vinced, however,  that  they  are  more  symbolic  than  real ;  that  they  fail  effectively 
to  confront  the  major  abuses  of  the  Federal  parole  system. 

1.  Caseloads 

In  the  first  place,  the  bill  contains  no  mechanism  for  reducing  the  Parole 
Board's  staggering  caseload. 

The  Board  would  still  be  making  about  seventeen  thousand  individual  deci- 
sions per  year — an  average  of  seventy  a  day— concerning  the  grant  or  denial 
of  parole.""  The  only  difference  would  be  that  the  Board  would  be  directed  to 
apply  the  bill's  new  standard  of  dangerousness  to  these  seventeen  thousand  cases. 
A  caseload  of  this  size  for  a  nine-man  Board  will  continue  to  make  shambles  of 
any  effort  to  evolve  rational  standards  and  procedures  for  parole  decision-making. 

In  theory,  it  may  look  like  an  improvement  to  say  the  Board  should  release  a 
prisoner  after  a  specified  portion  of  his  sentence  has  elapsed  unless  it  finds  "sub- 
stantial reason  to  believe"  or  a  "high  likelihood"  that  he  will  recidivate.  But 
drawing  these  nice  legal  rules  assumes  that  the  Board  and  its  staff  will  have  the 
inclination  and  leisure  to  apply  them  with  care ;  that  prisoners  and  their  attor- 
neys will  be  given  the  time  to  demonstrate  that,  on  the  facts  of  their  cases,  this 
new  burden  of  proof  has  not  been  met.  The  sheer  weight  of  the  Board's  caseload 
will  make  mockery  of  these  hopes.  Whatever  the  statutory  language,  an  over- 
burdened Board  can  do  no  more  in  five  or  ten  minute  deliberations  on  a  case  than 
to  apply  its  hunch  as  to  whether  the  prisoner  is  "ready"  for  parole  or  not. 

2.  Subjective  Standards 

At  first  blush,  the  bill  would  seem  to  create  a  reasonably  definite  standard  for 
grant  or  denial  of  parole,  against  which  to  measure  the  Board's  performance.  On 
closer  scrutiny,  that,  too,  is  somewhat  illusory. 

The  bill's  standard  of  release  is  essentially  a  subjective  one.  As  Section  4205 
appears  to  be  written,  the  Board  may  refuse  parole  if  it  finds  there  is  "substan- 
tial reason  to  believe"  or  a  "high  likelihood"  the  defendant  will  commit  a  further 
offense.  The  Board  is  thus  given  full  discretion  to  decide  who  is,  and  who  is  not, 
a  potential  recidivist.  Nowhere  in  the  bill  is  there  a  requirement  that  the  Board's 
predictions  meet  any  objective  standard  of  proof — that,  for  example,  they  must 
be  supported  by  a  preponderance  of  the  evidence.  Nowhere  in  the  bill  is  there  any 
limitation  placed  upon  the  type  of  evidence  upon  which  the  Board  may  rely  in 
making  its  predictions.  In  fact.  Section  4206  gives  a  list  of  eleven  factors  the 
Board  may  consider,  which  gives  the  Board  enormous  latitude  in  making  its  pre- 
dictions— and,  for  good  measure,  adds  a  twelfth  subdivision  authorizing  the 
Board  to  consider  any  other  factor  it  deems  appropriate.  Nor  is  there  even  any 
express  provision  entitling  the  courts  to  review  the  Board's  predictive  determi- 
nations to  ascertain  whether  they  are  supported  by  substantial  evidence.  Under 

2  The  Board  made  17.582  decisions  in  Fiscal  Year  1970  concerning  the  grant  or  denial 
of  parole.  Of  these,  half  are  actual  parole  decisions,  and  the  other  half  are  refusals  to 
hear  cases,  continuances,  etc.  Biennial  Report  of  U.S.  Parole  Board,  Fiscal  Year  1970, 
p.  18,  Table  1  ;  Federal  Bureau  of  Prisons  Statistical  Report,  Fiscal  Years  19G9-70. 
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the  bill's  judicial  review  provision  (sec.  4221),  the  Board's  determinations  could 
be  subject  to  judicial  scrutiny  only  if  they  violate  the  statute — which  does  not 
help  in  view  of  the  latitude  given  the  Board's  predictions  by  the  statute ;  or  else 
if  they  are  "arbitrary,  capricious,  or  an  abuse  of  discretion" — which  is  an  ex- 
tremely  difficult  burden  for  a   prisoner-appellant  to  meet. 

Had  the  Board  a  reasonable  caseload ;  were  its  decisions  highly  visible ;  had 
the  Board  a  strong  tradition  of  responsiveness  to  legislative  guidance — then 
these  subjective  standards  might  well  be  preferable  to  no  standards  at  all.  But 
we  know  that  the  Board  operates  quite  differently ;  that  it  is  heavily  over- 
burdened :  that  its  individual  decisions  go  virtually  unnoticed  by  the  public : 
and  that  it  has  shown  a  strong  disposition  to  resist  any  outside  efforts  to  reduce 
its  discretion  or  alter  its  policies.  Such  being  the  realities,  it  seems  somewhat 
ingenious  to  hope  that  the  bill's  largely  precatory  language  will  significantly 
alter  or  improve  the  Board's  performance. 

3.  Umerified  Predictions 

The  bill  permits  the  Parole  Board  to  deny  a  prisoner  parole,  on  the  basis  of 
a  prediction  that  he  may  or  is  likely  to  engage  in  future  criminal  conduct.  How- 
ever, the  bill  contains  no  requirement  that  the  Board  utilize  any  known  statis- 
tical prediction  technique  or  that  it  develop  any  kind  of  follow-up  or  controls 
to  verify  the  accuracy  of  its  own  predictions.  If  an  individual  seems  dangerous 
to  the  Board,  that  apparently  is  sufficient  under  the  bill  to  deny  him  his  freedom. 

Prediction  of  dangerousness,  in  the  best  of  circumstances,  raises  some  diffi- 
cult issues  which  we  will  discuss  later.  But  it  is  not  difficult  to  make  the  as- 
sertion that  predictions  of  dangerousness  must  be  subjected  to  careful,  objective 
validation,  if  they  are  to  have  any  trustworthiness  at  all.  The  Parole  Board 
cannot  be  permitted  to  rely  upon  its  intuition  to  distinguish  dangerous  from 
non-dangerous  offenders. 

Professor  Alan  Dershowitz  of  Harvard  Law  School,  a  member  of  our  Com- 
mittee, is  now  conducting  a  study  of  the  accuracy  of  psychiatrists'  predictions 
of  dangerousness  in  commitment  proceedings  for  the  mentally  ill.  His  conclusions 
thus  far  stress  the  proneness  to  error  of  unverified  psychiatric  prediction  : 
"*  *  *  I  -was  able  to  discover  fewer  than  a  dozen  studies  which  followed  up 
l>sychiatric  predictions  of  antisocial  conduct.  And  even  more  surprisingly,  these 
few  studies  strongly  suggest  that  psychiatrists  are  rather  inaccurate  predic- 
tors ;  inaccurate  in  an  absolute  sense,  and  even  less  accurate  when  compared 
with  other  professionals,  such  as  psychologists,  social  workers  and  correctional 
officials,  and  when  compared  to  actuarial  devices,  such  as  prediction  or  experience 
tables.  Even  more  significant  for  legal  purposes :  it  seems  that  psychiatrists 
are  particularly  prone  to  one  type  of  error — overprediction.  In  other  words, 
they  tend  to  predict  anti-social  conduct  in  many  instances  where  it  would  not, 
in  fact,  occur.  Indeed  our  research  suggests  that  for  every  correct  psychiatric 
prediction  of  violence,  there  are  numerous  erroneous  predictions." ' 

Professor  Michael  Hakeem  of  the  University  of  Wisconsin  has  found  that 
predictions  by  supposedly  "expert"  correctional  personnel  show  the  same  prone- 
ness to  error.*  He  requested  ten  trained  parole  officers  and  ten  laymen  with  no 
correctional  experience  to  make  a  series  of  predictions  of  parole  survival  on  the 
basis  of  case  summaries  of  200  parolees,  half  of  whom  had  been  recommitted 
for  parole  violations  and  half  of  whom  had  not.  He  found  that  the  laymen  were 
substantially  more  accurate  predictors  than  the  parole  officers.  Moreover,  both 
groups  combined  made  fewer  correct  identifications  of  the  non-violators  than 
would  have  been  made  by  random  selection. 

Aside  from  inaccuracy,  grave  dangers  of  clas.s  and  race  discrimination  inhere 
in  giving  the  Parole  Board  carte  blanche  powers  to  make  predictive  determina- 
tions of  dangerousness — unless  the  predictive  criteria  are  carefully  validated  in 
advance.  Parole  Board  members  of  predominantly  middle  class  backgrounds 
inevitably  will,  consciously  or  unconsciously,  misinterpret  lower-class  or  non- 
conforming styles  and  attitudes  as  symptoms  of  supposed  "dangerou.sness".^ 
Suppose  a  young  black  prisoner  comes  before  the  Parole  Board.  Three  years  ago, 
he  was  convicted  for  armed  robbery.  The  prison  authorities  report  that  he  has 
had  trouble  with  the  guards — but  he  claims  the  trouble  was  provoked  by  them 

3  Dershowitz.  The  Law  of  Dangerousness:  Some  Fictions  About  Predictions,  2.3  J.  Leeal 
Ed.  24.  46  (1!>71). 

*  Hakepm.  Prcriicfion  of  Parole  Outcome  from  Summaries  of  Case  Histories,  52  J.  Crlm. 
Law.  C.  &  P.S.  145  (1961). 

s  American  Friends  Service  Committee,  Struggle  for  Justice,  (1971)  ch.  5. 
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because  they  regarded  him  as  a  political  militant  At  the  hearing,  he  seems 

truculent  and  distrustful.  Is  he  dangerous?  There  is  no  hard  evidence  that  he  is. 

But  in  a  hurried  five-minute  decision,  it  is  too  easy  for  the  Board  to  interpret 

his  style  and  history,  so  different  from  their  own,  as  symptomatic  of  supposed 

"dangerousness". 

^.  Ineffective  Procedural  Safegiiards 

The  bill  purports  to  guarantee  prisoners  some  minimal  procedural  rights  at 
parole  hearings.  Section  4206  ostensibly  is  designed  to  give  prisoners  advance 
notice  of  the  factors  the  Board  will  consider  in  its  parole  determinations.  Section 
4210  i>erniits  a  prisoner  to  be  represented  by  counsel  at  the  parole  hearing  and 
to  testify  in  his  own  behalf.  The  same  section  also  requires  the  Board  to  furnish 
a  statement  of  reasons  for  its  decisions. 

However,  the  bill  overlooks  a  basic  fact  of  life ;  that  puri^orted  procedural 
safeguards  cannot  be  effective  unless  and  until  the  size  of  the  Board's  caseload 
is  reduced  to  manageable  size.  A  Board  that  must — as  this  bill  continues  to 
require — make  decisions  upon  seventeen  thousand  eases  a  year,  one  every  five 
to  ten  minutes,  will  simply  refuse  to  observe  procedural  due  process,  whatever 
the  legislative  directives  will  be.  No  Board,  however  wise  and  sensitive  its  mem- 
bers can  pass  on  seventy-odd  cases  a  day,  and  give  each  prisoner  a  fair  he^iring. 
This  Board — with  its  history  of  summary  decision^making  and  its  resistence  to 
procedural  reform — will  perform  no  better. 

Moreover,  the  purported  procedural  protections  in  the  bill,  when  subjected  to 
close  scrutiny,  prove  less  than  substantial. 

While  Section  4206  does  list  the  factors  the  Board  may  consider,  some  of  these 
are  .so  vaguely  worded  as  to  give  the  prisoner  virtually  no  advance  guidance  for 
his  conduct  and  for  the  preparation  of  his  case.  What,  for  example,  is  he  to 
make  of  factor  (1)  :  "the  prisoner's  ability  and  readiness  to  assume  obligations 
and  undertake  responsibilities"?  What  is  he  to  make  of  factor  (6)  :  "the  ade- 
quacy of  the  prisoner's  plans  or  prospects  upon  release"?  If  these  are  not  vague 
enough,  Subdivision  (12)  allows  the  Board  to  add  more  factors  to  the  list,  if  it 
gives  prior  notice.  After  reading  some  of  the  Board's  past  public  statements,  we 
are  not  optimistic  that  the  Board's  additions  to  the  list  will  be  couched  in  lan- 
guage that  will  prove  very  informative. 

AVhile  Section  4210(d)  permits  the  prisoner  to  testify  on  his  own  behalf  at 
the  hearing,  it  does  not  authorize  him  to  summon  his  own  witnesses.  Without 
this  power,  how  can  he  corroborate  his  own  story?  Without  corroboration,  will 
the  Board  be  likely  to  believe  him  if  his  version  of  the  facts  is  different  from 
the  prison's?  Suppose,  for  example,  there  is  a  notation  in  the  file  that  he  attacked 
another  prisoner.  If  he  can  merely  deny  it,  will  that  be  likely  to  impress  the 
Board?  'To  convince  the  Board  of  his  innocence  he  certainly  will  need  to  be  able 
to  summon  those  who  were  present  at  the  incident. 

While  Section  4210(c)  entitles  the  prisoner  to  be  represented  by  counsel  at  the 
parole  hearing,  it  deprives  counsel  of  his  traditional  function  of  testing  the  evi- 
dence upon  which  the  decision-maker  is  to  rely.  As  well  as  providing  no  express 
authority  to  subpoena  witnesses,  the  section  does  not  give  counsel  the  right  of 
cross-examination.  Section  4207  specifically  empowers  the  Boar*d  to  rely  upon  all 
kinds  of  reports  making  its  decisions :  institutional  caseworker  reports,  criminal 
records,  pre-sentence  reports  and  reports  of  physical  or  psychiatric  examinations. 
Although  these  reports  may  contain  much  hearsay  or  inaccurate  or  unverified  in- 
formation, the  prisoner's  attorney  cannot  summon  or  cross-examine  the  reports' 
authors.  Suppose,  for  example,  there  is  a  notation  in  the  file  by  a  guard  that  the 
prisoner  is  a  "persistent  troublemaker".  Were  counsel  able  to  summon  the  guard 
and  cross-examine  him,  he  may  well  be  able  to  impeach  his  credibility — to  show 
for  example,  that  the  guard  bore  a  personal  grudge,  or  considered  him  a  trouble- 
maker solely  because  of  his  political  views.  But  without  that  power,  the  notation 
cannot  effectively  be  challenged. 

Section  4210(e)  requires  the  Board  to  state  ''with  particularity"  the  grounds  of 
its  decision.  But — as  one  of  the  members  of  our  Committee,  Professor  Herman 
Schwartz,  has  already  pointed  out  to  you — the  language  of  the  bill  suggests  that 
it  would  suffice  for  the  Board  to  refer  routinely  to  one  of  the  factors  listed  in  Sec- 
tioji  4206:  to  state,  for  example,  that  Section  4206(1)  requires  the  prisoner  to  be 
"ready  to  assume  obligations  and  undertake  responsibilities" — and  that  the 
Board  finds  he  is  not  "ready."  Moreover,  we  doubt  that  the  Boarti  will  supply 
adequate  explanations  for  its  decisions  so  long  as  it  is  deciding  seventeen  thou- 
sand cases  a  year,  whatever  the  statutory  language  may  be. 
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The  Parole  Board  has  been  frequently  criticized  for  imposing  arbitrary — and 
even  unconstitutional — conditions  for  release.  The  bill  purports  to  remedy  abuses 
in  this  area ;  but  again,  the  remedies  are  more  symbolic  than  real.  Section  4211 
(a)  provides  that — 

"The  Board  shall  impose  such  conditions  of  parole  as  it  deems  reasonably  neces- 
sary to  insure  that  the  parolee  will  lead  a  law  abiding  life  or  to  assist  him  in 
doing  so." 

This  standard,  like  others  in  the  bill,  is  a  wholly  subjective  one.  The  Board 
may  impose  any  conditions  that  it  deems  necessary  to  insure  or  assist  the  parolee 
to  lead  a  law  abiding  life.  If  the  Board  believes  that  *a  particularly  restrictive 
condition  is  necessary  for  that  purpose,  there  can  be  no  recourse  except  for  judi- 
cial review  on  grounds  of  abuse  of  discretion.  Section  4211(b)  does,  it  is  true, 
require  the  Board  to  consider  certain  factors  that  might  militate  against  restric- 
tive or  arbitrary  conditions.*  The  Board,  however,  is  required  only  to  consider 
these  factors  ;  it  is  not  required  to  abide  by  them. 

II.    REFORMING   THE   PAROLE    SYSTEM 

If  these  are  the  difficulties  of  the  present  bill,  what  can  be  done  to  remedy  the 
Fedei-al  parole  system?  We  regret  we  cannot  offer  the  Subcommittee  any  easy 
answers. 

1.  The  Utility  of  Parole 

We  have,  at  the  outset,  some  grave  doubts  concerning  the  utility  of  the  institu- 
tion of  parole  itself. 

As  it  now  exists,  parole  involves  giving  an  administrative  board  wide  discre- 
tionary powers  to  determine  the  time  of  prisoners'  release.  We  fear  that  such  dis- 
cretion is  inherently  susceptible  to  abuse.  Grant  or  denial  of  parole  too  easily 
becomes  a  technique  for  controlling  the  behavior  of  prisoners  in  the  institution ; 
and  institutions'  need  for  control  is  by  no  means  coextensive  with  society's  need 
for  a  fair  system  of  criminal  justice.  In  the  absence  of  clear,  objective  standards, 
moreover,  parole  boards  are  forced  to  resort  to  their  own  subjective  hunches  ;ind 
preferences  in  making  parole  decisions ;  and  thus  class,  race  and  political  bias 
tend  almost  irresistably  to  creep  into  the  system. 

Parole  also  means  that  the  agency  which  has  least  familiarity  with  the  of- 
fender's case  controls  much  of  the  length  of  his  sentence.  In  a  contested  trial, 
the  judge  at  least  has  heard  the  evidence  before  he  passes  sentence.  In  a  plea- 
bargained  trial,  the  prosecutor  and  defense  attorney  are  directly  involved  in  the 
deliberations  leading  to  sentence,  and  thus  may  well  have  some  familiarity  with 
the  case.  The  Parole  Board  member,  however,  knows  virtually  nothing  about 
the  prisoner — except  what  appears  from  the  reports  in  his  file  and  what  he  can 
glean  from  a  few  minutes'  interview. 

The  deterrent  effectiveness  of  criminal  sanctions,  we  are  inclined  to  believe, 
depends  in  some  measure  upon  there  being  well-understood  penalties  for  various 
offenses.  In  a  system  where  judges  already  have  wide  sentencing  discretion 
which  leads  to  much  public  uncertainty  and  confusion  as  to  the  probable  penal- 
ties for  various  crimes,  the  parole  system  adds  another  level  of  discretion  and 
thus  further  uncertainty. 

Parole  also  involves  placing  the  offender  under  supervision  by  an  official 
who  is  supposed  to  combine  the  function  of  maintaining  surveillance  over  him 
with  that  of  providing  him  with  supportive  services.  These  dual  roles — of  police- 
man and  helper — tend  to  conflict.''  If  the  offender  commits  an  infraction,  it  is 
not  clear  whether  the  parole  agent  should  report  him  (the  policeman's  role)  or 
should  overlook  the  violation  and  try  to  help  him  "adjust"  (the  helper's  role)  ; 
and.  thus,  in  similar  cases,  different  parole  agents  respond  differently,  leading 
to  further  disparities. 


«  Thnt  section  states  : 

In  imposing  conditions  of  parole,  the  Board  shall  consider  the  following  : 

(1)  there  should  be  a  reasonable  relationship  between  the  condition  imposed  and  the 
prisoner's  previous  conduct  and  present  situation  : 

(2)  the  conditions  should  provide  for  the  minimum  deprivation  of  liberty,  freedom  of 
conscience,  and  freedom  of  association  : 

(.S)  the  conditions  should  be  suflSciently  specific  to  serve  as  a  guide  to  supervision  and 
conduct  ;  and 

(4)  the  conditions  should  be  such  that  compliance  is  possible,  given  the  emotional, 
phvslcal.  and  economic  resources  of  the  offender. 

'  See  Tagaki  and  Roblson.  The  Parole  Violator:  An  Organizational  Reject,  7  J.  Research 
In  Crime  and  Delinquency  78   (1969).  [See  Appendix  23.] 


797 

Moreover,  some  available  studies  raise  disturbing  questions  as  to  the  effective- 
ness of  parole  supervision  in  controlling  recidivism.  We  refer,  for  example,  to  an 
interesting  article  recently  published  by  James  Robison  and  Gerald  Smith,  en- 
titled The  Effectiveness  of  Correctional  Progrnms — which  we  would  like  to  in- 
troduce in  the  record  for  the  information  of  the  Subcommittee.  The  authors 
report  that  California  parolees  in  a  program  of  intensive  parole  supervision  show 
no  lower  recidivism  rates  than  a  matched  sample  of  parolees  undergoing  con- 
ventional parole  supervision ;  and,  furthermore,  that  parolees  showed  no  lower 
rate  of  further  offenses  than  a  matched  sample  of  prisoners  released  outright 
from  Prison  without  supervision.  [See  Appendix  27.3 

Parole  has  also  meant  the  creation  of  a  system  of  discretionary  drumhead  jus- 
tice for  those  \inder  supervised  release.  While  the  rest  of  us  can  be  subjected  to 
the  state's  sanctions  only  if  we  violate  the  criminal  law  and  only  after  a  fair 
trial,  parolees  face  instant  discipline  without  trial  at  the  hands  of  parole  boards 
and  parole  agents  if  they  are  believed  to  have  violated  the  law,  to  have  com- 
mitted technical  infractions  of  parole,  or  to  have  led  a  lifestyle  or  been  seen  with 
associates  displeasing  to  the  authorities.  One  of  the  prisoners  who  died  at 
Attica  was  a  paroled  check-forger  who  was  returned  to  prison  for  driving  with- 
out a  license. 

With  these  more  basic  reservations  about  parole  in  mind,  let  us  sketch  what 
we  think  would  probably  be  needed  to  effect  significant  reforms  in  the  Federal 
parole  system. 

2.  Reducing  the  Caseload;  Shifting  the  Burden  of  Going  Forward. 

To  improve  the  institution  of  parole,  it  is  essential  to  reduce  the  Parole 
Board's  caseload  to  manageable  projwrtions.  As  we  pointed  out  earlier,  no  legis- 
lative reforms — however  ingeniously  drafted — can  succeed  as  long  as  the  Board 
is  bogged  down  in  its  monumental  present  caseload. 

To  accomplish  this,  we  suggest  a  major  shift  in  the  burden  of  going  forward  in 
parole  cases.  Ordinarily,  prisoners  should  automatically  be  entitled  to  release 
after  a  specified  fraction  of  their  sentence  (say,  one-third)  has  expired — and 
should  be  released  without  having  to  go  before  the  Board.  The  Board's  func- 
tion should  be  limited  to  hearing  the  "hard"  cases.  For  certain  categories  of  cases, 
the  Bureau  of  Prisons  (or  some  other  agency  of  the  Justice  Department)  would 
be  entitled  to  petition  the  Board  for  a  hearing  to  deny  parole.  Parole  should  be 
denied  only  if  the  Board,  after  hearing  the  Bureau's  evidence  and  the  prisoner's 
rebuttal  evidence,  determined  that  the  prisoner's  case  came  within  one  of  the 
statutory  categories  for  which  release  could  be  denied.  If  the  Bureau  did  not 
petition  the  Board,  or  did  not  establish  its  case,  then  the  prisoner  would  be 
entitled  to  parole. 

Under  such  a  system,  the  Parole  Board's  caseload  could  be  substantially  cut 
back.  Then,  we  could  realistically  begin  to  provide  prisoners  with  effective  due 
process  guarantees — such  as  a  right  of  cross-examination,  a  right  to  compel  at- 
tendence  of  witnesses,  and  a  stringent  requirement  that  the  Board  provide  a  full 
statement  of  reasons  for  its  decisions. 

3.  Definite  and  Rational  Standards 

To  implement  such  a  reform,  a  reasonably  clear,  objective  statutory  standard 
for  denial  of  parole  would  have  to  be  established. 

We  have  already  explained  our  reservations  concerning  the  bill's  present  sub- 
jective standard  of  prediction.  Nor  do  we  think  that  a  predictive  .standard — one 
that  denies  parole  if  the  prisoner  is  deemed  likely  to  commit  further  crimes — 
can  be  rescued  by  requiring  corroboration  by  "objective"  evidence,  such  as  statis- 
tical prediction  tables.  We  simply  do  not  know  enough  about  forecasting  human 
conduct  to  justify  depriving  people  of  their  liberty  on  the  basis  of  predictions. 
Even  statistical  forecasts  of  dangerousness  are  systematically  prone  to  error — 
and  most  disturbingly,  to  the  error  of  overprediction.  To  spot  the  individuals  who 
are  dangerous,  prediction  tables  tend  to  mis-identify  a  considerable  number  of 
harmless  individuals  as  dangerous. 

Professor  Dershowitz  has  pointed  out.  moreover,  that  a  predictive  standard 
conceals  its  own  errors."  The  prisoner  who  is  wrongly  identified  as  dangerous  is 
denied  parole,  and  thus  has  little  or  no  opportunity  to  demonstrate  that  he  would 
not  have  committed  a  crime  had  he  been  released. 

Prediction  of  dangerousness  actually  ie  a  much  more  complex  subject  than  this 
cursory  analysis  suggests.  For  the  information  of  the  members,  we  ask  to  be 

"  Dprshowltz,  On  Preventive  Detention,  In  Crime,  Law  and  Society  (A.  S.  Goldstein  and 
J.  GuldKtein  ed.,  1971),  at  307-319. 
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inserted  in  the  record  a  staff  paper  examining  this  subject  in  considerable  detail, 
prepared  for  our  Committee  by  Mr.  von  Hirsch,  which  is  about  to  appear  in  the 
Spring  issue  of  the  Buffalo  Law  Review.  [See  Appendix  28.] 

We  would  be  inclined  to  believe  that  the  discretionary  parole  system  should 
be  replaced  by  a  system  where  all  prisoners  are  entitled  to  mandatory  parole 
after,  say,  one-third  of  their  sentence  has  been  served.  Release  could  be  postponed 
only  if  the  prisoner  is  shown  to  have  committed  an  offense  or  a  substantial  rule 
infraction  while  in  prison.  The  Parole  Board  should  take  over  from  prison 
disciplinary  boards  the  function  of  deciding  whether  a  prison  offense  or  infrac- 
tion   has    occurred   that   warrants   deprivation   of  mandatory    release  time. 

While  this  would  constitute  a  major  change  in  the  function  of  the  Parole 
Board,  our  analysis  tentatively  sugge.sts  it  might  have  a  number  of  advantages. 

First,  it  would  reduce  the  average  length  of  time  served  in  prison.  American 
justice  is  notorious  throughout  the  world  for  the  excessive  sentences  it  raetes 
out.®  There  is  accumulating  evidence  that  sentences  and  actual  time  sensed  could 
be  substantially  rediioed  below  present  levels  without  measurable  loss  in  general 
deterrent  effect.^"  And  some  observers  believe  that  long  terms  of  imprisonment 
may  lead  to  deterioration  of  the  offender,  and,  perhaps,  a  higher  propensity  to 
commit  offenses." 

Second,  it  would  enable  judges,  when  they  pass  sentence,  to  predict  with  greater 
certainty  when  the  offender  is  likely  to  be  released.  Too  often  now,  judges  impose 
long  sentences  in  expec-tation  of  early  parole  release — and  then  the  Parole  Board 
denies  parole  anyway. 

Third,  it  would  guarantee  that  an  independent  tribunal — namely,  the  Parole 
Board — would  decide  questions  of  loss  of  mandatory  release  time,  instead  of  hav- 
ing that  decided  by  the  prison  authorities  whose  abuses  of  this  power  are  well 
known.  With  proper  procedural  safeguards,  this  is  a  function  the  Parole  Board 
might  be  able  to  handle.  At  least,  the  standard  the  Board  would  be  applying — 
namely,  whether  the  prisoner  committed  a  violation  in  prison — is  reasonably  con- 
crete. If  a  fairly  tough  standard  of  proof  of  violation  is  imposed  and  if  the  burden 
of  going  forward  is  placed  upon  the  prison  authorities,  the  Board's  caseload  could 
be  kept  within  reasonable  proportions. 

III.    SPECIFIC   REFORMS   INSTEAD   OF    AN    OMNIBUS    BILL 

Mr.  Chairman,  we  recognize  that  the  changes  we  have  just  spoken  about  are 
quite  far-reaching;  that  they  would  involve  basic  changes  in  the  function  of 
parole  ;  and  that  they  might  require  extensive  further  hearings. 

We  also  recognize  that  there  may  be  limits  upon  what  can  realistically  be 
accomplished  in  this  session  of  Congress.  One  of  us  has  .served  in  Congress  for 
twelve  years ;  we  fully  understand  that  the  bill  that  is  reported  by  this  Subcom- 
mittee must,  to  have  any  impact,  be  one  that  is  potentially  acceptable  to  the 
Congress. 

If,  in  the  judgment  of  this  Subcommittee,  it  is  premature  to  undertake  a 
structural  change  in  the  Federal  parole  system  in  this  .session,  we  understand 
and  respect  that  judgment.  But  if  that  is  the  case,  then  we  strongly  urge  the 
Subcommittee  not  to  report  this  parole  bill. 

The  parole  system  is  just  beginning  to  come  under  critical  scrutiny.  The 
courts  are  starting  to  challenge  the  arbitrary  practices  of  the  Parole  Board. 
Under  the  leadership  of  this  Subcommittee,  Congress  is  taking  a  new  look  at 
the  Federal  parole  laws.  Concerned  professional  groups,  such  as  our  own.  are 
beginning  to  question  the  entire  structure  and  purpose  of  parole.  This  process 
of  inquiry.  Mr.  Chairman,  must  go  on.  It  should  not  be  impeded  by  the  adoption 
of  a  seemingly  coniprehen.sive  reform  bill,  that  does  not  effectively  reach  the 
abuses  of  the  system. 

We  have  had  occasion  to  look  at  the  sad  history  of  prison  reform  in  this 
country.  For  a  century  and  a  half,  the  pattern  has  tended  to  be  the  same.  Abu.ses 
are  uncovered,  usually  following  some  major  prison  uprising.  There  is  public 
clamor  for  change.  Supposed  reforms  are  adopted  which  neither  (juestion  the 
basic  assumptions  of  the  system  nor  change  its  structure.  The  reforms  do  not 
materially  help  the  prisoners.  Worse,  they  reinforce  the  system,  by  creating  an 
illusion  of  change ;  by  causing  the  courts,  the  legislatures  and  concerned  citizens 


"Sep.  S.  Kadish  and  M.  Paulsen.  Criminal  Law  an^  its  Processes   (19G9),  at  1288-1291. 

'"  Sec.  pen<'r;iHv.  F.  F.  ZlmrinR.  Perspectives  on  Deterrence  (1971 1. 

"  Seo.  ,T.  Koblson.  The  California  Prison,  Parole  and  Probation  System  (Tech.  Supp.  2. 
Cal.  Assembly.  Prelimlnarv  Report  on  the  Costs  and  Effects  of  the  California  Criminal 
Justice  System,  April  1969)). 
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to  turn  to  other  matters,  content  that  the  problem  has  been  solved.  Three  decades 
later,  there  are  new  prison  uprisings  and  the  cycle  repeats  itself. 

If  the  Subcommittee  passes  this  bill  in  its  present  form,  the  same  thing  could 
too  easily  occur :  Judges  who  are  now  casting  a  critical  eye  on  the  procedures  of 
the  Parole  Board  will  feel  foreclosed  from  continuing  to  do  so,  since  Congress 
has  purportedly  reformed  these  procedures.  The  Congress,  having  passed  a  com- 
prehensive parole  bill,  will  not  be  disposed  to  reconsider  the  issue  for  several 
years  to  come.  Interested  citizen  groups,  not  familiar  with  the  details  of  this 
legislation,  will  imagine  that  parolees  will  have  been  given  substantial  due 
process,  and  turn  their  energies  to  other  causes.  And,  for  the  reasons  already 
explained,  the  Parole  Board  will  lumber  on,  its  caseload  as  large  as  ever,  its 
discretion  virtually  as  great  as  ever,  its  abuses  substantially  unchecked. 

Mr.  Chairman,  if  the  Subcommittee  does  not  feel  it  can  make  structural 
changes  in  the  parole  system  in  this  session  of  Congress,  it  has  a  better  alter- 
native to  passing  this  bill.  That  alternative  is:  to  refrain  from  enacting  an  omni- 
bus parole  bill,  and,  instead,  to  enact  a  limited  number  of  speciiic  reforms. 

Although  we  have  expressed  reservations  about  this  bill,  it  does  contain  several 
specific  provisions  that  are  genuinely  helpful.  These  should  be  seperately  enact- 
ed, with  certain  suggested  changes  we  shall  mention.  We  refer  particularly 
to  the  following  provisions : 

1.  Judicial  Review. — As  any  other  administrative  agency,  the  Parole  Board 
should  be  subject  to  judicial  review.  The  Board  has  claimed  that  it  is  virtually 
exempt  from  review  and  a  line  of  cases  has  supported  this  position.^'  Various 
judicial  theories  have  been  adoptetl — for  example,  Uieories  that  parole  is  an 
"act  of  grace"  ;  that  it  is  a  contract  in  which  the  parolee  waives  his  rights;  and 
that  the  Parole  Board  has  an  identity  of  interest  with  the  parolee  to  foster  his 
rehabilitation — all  of  which  impede  effective  judicial  review."  These  obstacles 
to  review  should  be  laid  to  rest,  once  and  for  all,  by  legislative  enactment.  A 
guarantee  of  judicial  review  should  be  separately  enacted.  Section  4221  of  the 
bill  contains  such  a  guarantee.  We  suggest  it  might  be  strengthened  by  statutory 
language  or  legislative  history  explicitly  rejecting  the  judicial  theories,  such  as 
the  "srace"  doctrine,  that  have  impeded  judicial  scrutiny. 

2.  Parole  Revocation. — It  is  essential  to  limit  the  discretion  of  the  Board  to 
re-imprison  parolees  for  technical  parole  violations.  We  cannot  see  the  justifi- 
cation for  re-imprisoning  an  offender  for  an  act  which  is  not  a  crime.  Too  often, 
re-imprisonment  for  technical  violations  is  an  end  run  around  the  criminal 
process — locking  a  man  up  for  a  crime  which  the  Board  thinks  he  has  com- 
mitted, without  giving  him  a  fair  trial  for  that  offense. 

The  bill  provides  a  good  solution  to  this  problem,  in  our  opinion.  It  bar.s  a 
parolee's  re-imprisonment  except  uix)n  conviction  for  another  crime :  and  limits 
the  sanctions  for  technical  parole  violations  to  less  drastic  penalties,  such  as 
increasing  parole  supervision  or  forfeiting  parole  good  time. 

It  is  likewise  essential  to  guarantee  parolees  a  fair  hearing  in  parole  revoca- 
tion proceedings.  The  bill  does  pro^^de  the  parolee  and  his  counsel  with  the 
opportunity  to  compel  the  appearance  of  witnesses  and  to  confront  and  cross- 
examine  witnesses — without  which,  as  we  have  earlier  explained,  he  cannot 
effectively  challenge  his  accusers.  We  also  recommend  a  guarantee  of  Fourth  and 
Fifth  Amendment  rights  in  revocation  proceedings.  Relying  upon  theories  of 
waiver  or  custody,  a  line  of  cases  has  permitted  the  fruits  of  unconstitutional 
searches  to  be  used  for  the  purpose  of  revoking  parole;  "  these  cases  should  be 
legislatively  overruled. 

3.  fitatement  of  Reasmi^. — Several  witnesses  before  this  Subcommittee  have 
already  urged  that  the  Board  he  required  to  give  specific  reasons  for  its  decisions. 
Although  we  are  not  optimistic  concerning  Board  compliance  as  long  as  it  has 
its  present  caseload,  we  concur.  Such  a  requirement  should  be  much  more 
stringently  worded  than  the  bill's  present  language — the  Board  should  be  re- 
quired not  merely  to  allude  generally  to  the  factors  influencing  its  decisions,  but 
explain  in  detail  the  i)articular  facts  and  the  reasons  upon  which  it  is  relying 
in  its  decisions. 

It  seems  to  us  that  by  enacting  these  specific  provisions,  the  Congress  would 
be  making  a  substantial  start  in  the  process  of  reforming  the  Parole  Board. 
More  important  still,  it  would  not  be  foreclosing  efforts  at  more  fundamental 


12  See,  e.g.,  Richardson  v.  Rivers,  335  F.  2d  996  (D.C.  dr.,  1964)  ;  Peterson  v.  Rivers,  350 
F.  2d  457  (D.C.  Clr.,  1965) . 
w  Comment,  The  Parole  System,  120  U.  Pa.  L.  Rev.  282  (1971).  ISee  Appendix  32.1 

^*  Ibid. 
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change  by  the  Courts,  by  Congress  and  by  prisoners'  rights  and  public  interest 
groups.  Instead  of  passing  omnibus  legislation  that  creates  a  misleading  impres- 
sion of  reform  and  thus  discourages  a  more  basic  restructuring  of  the  system, 
Congress  would — honestly  and  clearly — be  making  a  strong  start;  helping  to 
initiate  the  process  of  change. 

(The  statement  referred  to  at  p.  632  follows :) 

Statement  of  Judge  Bernard  Friedman,  Chairman,  Ohio  Citizens'  Task  Force 

ON  Corrections 

At  the  outset.  I  wish  to  take  this  opportunity  of  expressing  my  appreciation  for 
your  kind  invitation  to  appear  before  your  Committee  relating  to  the  proposed 
legislation  on  penal  reform. 

To  properly  introduce  myself,  I  have  been  an  elected  Judge  to  the  Court  of 
Common  Pleas  of  Cuyahoga  County,  Ohio,  for  the  past  ten  years,  having  had  the 
experience  as  Presiding  Judge  on  several  occasions  handling  the  criminal  docket 
of  our  County. 

In  addition  thereto,  in  the  latter  part  of  January,  1971,  Governor  John  J. 
Gilligan  of  Ohio  designated  me  as  Chairman  of  the  Ohio  Citizens'  Task  Force  on 
Corrections  and  we  commenced  on  our  assignment  in  February,  1971.  This  Com- 
mittee was  composed  of  approximately  29  people  from  throughout  the  State  in- 
cluding Judges,  County  Prosecutors,  Sheriffs,  Sociologists,  Doctors,  Lawyers, 
Church  people  and  others. 

Our  study  and  examination  of  the  various  aspects  of  our  penal  institutions 
presented  a  very  bleak  picture  which  I  believe  is  equally  true  of  other  states  in 
the  Union. 

Upon  our  initial  examination,  our  Task  Force  concluded  that  the  Adult  Cor- 
rections System  is  not  a  system  per  se.  In  reality,  it  is  a  series  of  poorly  articu- 
lated, multipurpose  and  philosophically  incompatible  sub-systems.  There  has 
been  little,  if  any,  coiisensus  on  long-range  goals ;  no  coordination  of  activities ; 
no  machinery  for  resolving  innate,  self-defeating  procedures ;  no  coherent  ideol- 
ogy ;  and  little  attempt  to  dissolve  system-boundaries  to  improve  the  overall 
functioning  of  the  system.  This,  I  am  sure,  is  equally  true  of  many  of  our  cor- 
rectional institutions  throughout  the  United  States. 

Therefore,  the  time  has  arrived  for  us  to  take  significant  steps  in  improving 
our  system  with  the  objective  of  being  a  more  unified  Adult  Corrections  Sy.'*tem. 

The  need  for  overhauling  our  penal  institutions  has  been  articulated  many 
times  in  recent  years.  Calls  for  change  have  come  from  such  distinguished 
sources  as  Chief  Justice  Burger ;  Dr.  Milton  Eisenhower.  Chairman  of  the  Com- 
mission on  Violence ;  The  President's  Crime  Commission ;  Former  Attorney 
General  of  the  United  States,  Ramsey  Clark,  and  others. 

Yet,  very  little  has  been  done  except  Presidential  Commissions,  dozens  of  legis- 
lative reports,  many  State  Task  Forces,  and  more  than  500  books  and  articles 
have  pleaded  for  prison  reforms.  The  system  remains  as  immovable  as  concrete — 
largely  because  life  behind  the  walls  is  still  a  mystery  to  the  public. 

We  have  a  system  which  is  callous,  retrograde  and  punitive  which  takes  sick 
men  and  destroys  every  spark  of  decency  and  self-respect  in  them.  Our  prisons 
are  an  assembly  line  in  the  most  diverse  criminal  activity  such  as  perversion — 
of  continuing  drug  addiction.  Expertise  is  developed  in  lying,  stealing,  cheating, 
informing  and  learning,  as  I  have  stated,  the  trades  of  criminal  operation  upon 
their  release.  The  only  real  sport  in  our  institutions — as  is  true  in  others  as 
well — is  sex  perversion.  Those  who  resist  sex  attempts  upon  them  are  generally 
punished  for  being  trouble-makers. 

Let  me  point  out  to  you  some  of  the  statements  that  have  been  made  at  various 
times  by  people  who  are  familiar  and  who  have  studied  our  situation — 

The  U.S.  Joint  Commission  on  Correctional  Manpower  and  Training  in  an  80- 
page  report  which  took  years  in  preparation  and  which  Commission  included  95 
private  and  public  agencies  involved  in  the  penal  field  stated  : 

"The  national  affliction  of  crime  in  the  streets  could  best  be  described  as  crime 
in  the  prisons.  Our  crime  rate  will  continue  to  worsen  until  our  prisons  undergo 
fundamental  reforms." 

The  Commission  also  stated  in  its  report  that  approximately  66%  of  the 
200,000  inmates  in  state  and  federal  prisons  are  repeat  offenders.  The  Commis- 
sion concluded  its  report  by  saying : 
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"Tlie  public  and  the  legislators  must  understand  that  there  can  be  no  solu- 
tion to  the  problem  of  repeating  offenders  as  long  as  harsh  laws,  huge,  isolated 
prisons,  token  programs  and  discriminatory  practices  that  deprive  offenders  of 
employment,  education,  and  other  opportunities  are  tolerated." 

On  February  21,  1970,  in  a  significant  policy  speech.  Chief  Justice  Burger 

stated : 

"Put  a  man  behind  walls  and  not  to  try  and  change  him  is  to  deny  him  his 

humanity  and  ours."  ^       ^ 

On  June  28,  1971,  Chief  Justice  C.  William  O'Neill  of  the  Ohio  Supreme  Court 

"80%  of  the  serious  crimes  committed  in  this  country  are  perpetrated  by  peo- 
ple who  have  been  apprehended  by  police,  tried  in  courts,  and  convicted  of  a 
previous  crime.  This  is  a  dismal  failure.  A  failure  not  of  law  enforcement  agen- 
cies— not  of  the  courts— but  by  the  system  of  corrections." 

Many  of  my  friends  and  others  who  are  well-meaning  and  concerned  have 
reproached  me  on  the  work  of  the  Task  Force.  To  summarize,  they  have  stated, 
"With  the  serious  increase  of  crime  on  the  person  and  property,  why  do  you  give 
so  much  attention  to  helping  the  criminal  rather  than  the  citizen  who  suffers  so 
much  and  is  constantly  in  fear  in  his  liome  and  on  the  street?"  "Why  do  you 
show  compassion  and  sympathy  for  the  inmates  and  try  to  improve  his  condition 
of  confinement?"  "Why  not  .send  more  and  more  of  those  who  commit  crimes  to 
the  institutions  for  longer  periods  of  time  which  would  be  a  deterrent  to  crime?" 

To  these  people  and  the  majority  who  have  been  conditioned  this  way,  I  can 
only  answer,  "I  am  not  compassionate  nor  sympathetic  to  those  who  commit 
crime.  The  opposite  is  true,  for  crimes  of  violence  have  been  committed  on  my 
family  and  property."  Studies  have  shown  that  commitment,  in  fact,  is  generally 
not  a  deterrent  and  that  commitment  under  existing  conditions  in  our  institu- 
tions becomes  a  place  for  further  development  of  a  more  serious  activity. 
We  must  be  aware  of  the  fact  that  approximately  98%  of  those  committed  are 
released  to  society  and  it  has  been  stated  that  approximately  60%  of  those 
released  are  returned  to  the  institutions  within  five  years.  And  what  is  the  per- 
cent.ige  of  the  remaining  40%  who  do  not  return  but  commit  crimes  and  are 
not  caught? 

So  actually  from  a  practical  and  realistic  standpoint,  our  concern  primarily 
is  not  to  be  compassionate  and  sympathetic  in  helping  the  people  who  commit 
the  crime,  but  our  concern  is  for  society  as  a  whole,  for  the  person  who  does  not 
violate  the  law,  the  person  who  believes  in  safety  on  the  streets,  the  peaceful 
enjoyment  of  his  home  and  the  protection  of  his  family  in  their  person  and 
property. 

This  was  our  aim  and  goal  and  this  was  the  purpose  of  the  establishment  of 
the  Task  Force  by  Governor  Gilligan.  To  this  challenge  we  directed  ourselves  to 
study  the  conditions  as  they  exist  and  to  find  ways  and  means  of  improvement 
in  our  penal  institutions  to  reduce  the  commitment  of  crime  of  those  inmates  who 
are  confined.  I  might  say  that  there  are  some  inmates  within  our  institutions 
that  are  beyond  rehabilitation  and  perhaps  society  would  be  better  off  if  they 
are  kept  out  of  our  community  for  the  rest  of  their  lives.  However,  there  are  a 
great  many  of  the  inmate  population  who.  if  given  the  proper  guidance,  educa- 
tion and  vocational  training  and  concern  by  the  citizens  of  the  community  to 
assi.'^t  with  a  helping  hand  for  job  placements  and  in  other  areas,  offenders  can  be 
rehabilitated  and  would  not  revert  to  criminal  activity  upon  release. 

Since  the  proposed  legislation  before  you  is  primarily  directed  in  the  field  of 
probation  and  parole,  I  will  direct  my  attention  to  that  area  and  will  not  get 
into  the  other  phases  of  our  penal  corrections  system.  However,  a  comparison 
l)etween  our  Task  Force  recommendations  and  your  proposed  legislation  clearly 
shows  agreement  and  understanding  in  said  area. 

In  our  study  with  relation  to  alternatives  to  incarceration,  our  Commission 
made  the  following  recommendations  : 

A.  Probation  and  Parole. 

1.  We  recommend  the  addition  of  a  parole  oflBcer  level  for  advancement  pur- 
poses in  conjunction  with  salary  increases. 

2.  It  is  recommended  that  there  be  improvement  in  the  overall  working  en- 
vironment in  local  offices  by  application  of  modern  management  methods  and  in 
the  improvement  of  physical  working  conditions.  A  professional  management 
analysis  of  the  operation  of  local  offices  would  be  most  profitable. 

3.  We  strongly  recommend  that  the  Adult  Parole  Authority  cooperate  fully 
with  the  State  Bar  Association  in  setting  up  seminars  dealing  with  parole 
procedures  and  processes. 
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4.  In  regard  to  the  Parole  Board  and  its  operation,  the  Task  Force  recommends 
the  following : 

(«)  The  Parole  Board  should  establisJi  and  publish  guidelines  defining 
what  will  constitute  cause  for  continuance. 

(b)  An  inmate  should  be  released  at  the  expiration  of  his  minimum  term 
in  the  absence  of  compelling  reasons  to  the  contrary.  There  is  no  evidence 
that  longer  incarceration  improves  an  inmate's  chances  for  community  suc- 
cess ;  there  is  abundant  evidence  that  it  does  not.  The  burden  of  proof,  after 
the  minimum  sentence  has  expired,  should  be  upon  the  Parole  Board  to 
.show  why  he  should  not  be  released. 

(c)  It  is  recommended  that  an  inmate  have  access  to  information  in  his 
file  bearing  on  his  parole  hearing  in  order  that  he  may  be  able  to  intelli- 
gently respond  to  inquiries  of  the  Parole  Board  regarding  the  contents  of  his 
file. 

(d)  We  recommend  that  the  Parole  Board  advise  inmates  of  their  decision 
for  continuance,  explicitly  setting  forth  their  reasons  for  the  denial  in  writ- 
ing, as  soon  as  possible. 

(c)  Parole  Board  hwirings  should  be  subject  to  the  Administrative 
Procedure  Act,  which  provides  for  review  and  appeal. 

(/)  The  Institutional  Parole  Oflieer  should  participate  at  parole  hearings, 
counsel  with  the  inmates  afterv\'ards,  discuss  parole  decisions  with  them, 
and  follow-through  on  program  recommendations. 

ig)  The  Citizens'  Advisory  Board  and  inmate  advocates  should  have 
unrestricted  access  to  parole  board  hearings  and  records. 

5.  It  is  recommended  that  parole  violation  hearings  be  conducted  in  the  city 
or  locality  where  the  reported  violation  occurred — where  the  witnessevs  and  ''evi- 
dence are  accessible  to  both  sides.  The  quantum  of  proof  should  be  at  least  "clear 
and  convincing  proof"  and  the  parolee  should  have  the  rights  to  retain  counsel 
and  to  call  witnesses.  Where  it  is  determined  by  the  Adult  Parole  Authority  that 
the  parolee's  return  to  the  institution  is  warranted,  the  parolee  shall  be  so 
notified  in  writing  before  re-institutionalization.  The  notice  shall  state  with 
specificity  the  rensons  for  his  return:  all  decisions  on  parole  board  hearings 
should  be  appealable  as  a  matter  of  right. 

6.  We  recommend  that  an  innovative  demonstration  project  be  established  in 
Cleveland,  such  a  project  designed  to  deliver  more  adequate  direct  correction 
services  in  the  face  of  problems  of  an  urban-crisis  community. 

7.  We  recommend  the  following,  as  does  the  National  Council  on  Crime  and 
Delinquency  in  their  appended  report : 

( a )   Use  of  individual  treatment  plans  and  parole  supervision, 
(ft)   Contracting  for  services  of  private  agencies  to  implement  treatment 
goals. 

(c)  Employing  staff  specialists  with  specific  skills  and  training  to  work 
with  specialized  caseloads. 

(d)  Simple  research  to  test  effectiveness  of  policy  changes  and  inno- 
vative programs. 

B.  Community-Based  Services. 

1.  We  recommend  that  the  Division  of  Correction  adopt  the  standards  for 
community-based  treatment  centers  as  prescribed  by  the  American  Correctional 
Association. 

2.  Small  community-based  correction  centers  should  be  established  in  which 
training  may  be  given  nearer  the  individual's  home  in  existing  community 
facilities. 

3.  We  recommend  that  state-operated  community  treatment  facilities  such  as* 
pre-release  guidance  centers  and  halfway  houses  be  developed.  We  further  recom- 
mend that  the  Adult  Parole  Authority  should  increase  subsidies  to  approved 
halfway  houses  and  encourage  and  assist  development  of  additional  private 
halfway  houses. 

4.  The  use  of  ex-inmates  as  para-professionals  in  community-based  programs 
should  be  initiated. 

5.  We  strongly  urge  the  Courts  of  Common  Pleas  to  use  local  community-bnsed 
correctional  treatment  facilities  as  an  alternative  to  institutional  commitment. 
We  further  urge  the  Adult  Parole  Authority  to  use  such  facilities  as  a  condi- 
tion of  parole. 

Examining  proposed  Hou.se  Resolution  No.  1,311R  and  also  House  Resolution 
No.  13202.  which  are  most  commendable  and  which  are  in  line  with  what  we 
have  recommended  in  Ohio,  I  wish  to  express  my  opinion  as  to  the  following : 

(1)  I  commend  you  for  .sponsoring  an  independent  Board  of  Parole  with  the 
powers  as  set  forth  in  said  legislation.  To  have  the  Justice  Department  exercise 
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the  process  of  prosecution  and  at  the  same  time  having  a  direct  responsibility 
with  the  process  of  parole  is  inconsistent  with  good  practice. 

(2)  Of  particular  interest  to  Title  I  is  the  fact  that  the  President  will  be 
enabled  to  appoint  nine  new  members  to  the  Board,  and  ex-offenders  would 
be  placed  on  the  Board,  which  is  a  substantial  step  forward. 

(3)  Under  paragraph  4204,  one  notes  that  prisoners  become  eligible  for  parole 
after  serving  one-third  of  their  term  or  after  serving  ten  years  of  a  life  sentence. 
In  Ohio,  the  minimum  to  date  of  parole  for  a  lifer  is  25  years,  and  under  our 
proposed  Revised  Code  now  pending  in  the  Legislature  it  would  be  extended 
to  35  years.  Consequently,  your  provision  for  a  maximum  period  as  to  eligibility 
for  parole  as  to  a  life  sentence  in  ten  years  is  commendable. 

(4)  Under  paragraph  4206,  one  of  the  factors  the  Board  may  take  into  con- 
sideration is  specified  in  number  9,  "the  prisoners  conduct  during  his  term 
of  imprisonment."  There  is  little  evidence  that  conduct  in  prison  is  related 
to  success  on  the  streets.  In  fact,  there  appears  to  be  substantial  evidence  that 
the  better  inmates  in  prison — in  terms  of  ability  to  conform  to  the  rules  of  the 
institution —  are  those  more  likely  to  have  been  socialized  into  criminal  be- 
havior and  therefore  to  know  how  to  "beat  the  system"  in  the  prison.  Many 
"mess-ups"  in  the  prisons  become  model  citizens  on  the  outside.  Therefore, 
it  is  my  opinion  that  this  Board  may  be  considering  a  variable  not  related  to 
release  determination. 

(5)  Under  paragraph  4208,  a  mandatory  maximum  continuance  ("flop")  is 
two  years  following  the  initial  hearing,  with  .subsequent  parole  determination- 
hearings  to  be  held  annually  thereafter.  This  certainly  is  an  improvement  in  the 
right  direction. 

(6)  Under  paragraph  4209,  a  maximum  period  of  incarceration  of  one  year 
following  the  date  of  parole  determination  has  been  specified.  I  am  concerned 
with  relation  to  the  waiting  period  after  the  Board  has  already  determined  the 
person  to  be  paroleable. 

(7)  Under  paragraph  4210,  a  number  of  procedures  occur  which  parallel  very 
closely  our  recommendations  in  the  Final  Report.  I  commend  that  section  to 
you,  pnrticu^irly  (t)  nnd  (b).  Tlie  prisoner  woiild  be  allowed  to  consult  with 
his  attorney  prior  to  parole  determination  hearing,  would  receive  written  notice 
of  such  hearing,  would  be  allowed  to  communicate  with  any  person  concerning 
his  hearing,  be  represented  by  an  attorney,  be  allowed  to  appear  and  testify  on 
his  own  behalf,  and  lie  allowed  to  see  full  and  complete  record  of  parole  deter- 
mination. However,  there  appears  to  be  no  overt  attempt  to  suggest  to  the 
prisoner  how  he  might  improve  his  behavior  and  successfully  escai)e  failing  at 
a  second  or  subsequent  parole  determination  hearing. 

(8)  On  page  19,  lines  3  to  6,  the  Parole  Board  would  be  allowed  to  issue 
a  certificate  of  termination.  I  might  suggest  considering  a  provision  to  expunge 
the  record  of  first  offenders  succes.sfully  teiminating  parole  without  formal  ap- 
plication or  court  procedure.  This  question  of  expungement  is  particularly 
relevant  to  page  20,  lines  8  to  17. 

(9)  On  page  23,  lines  4  through  IS,  which  is  concerned  with  possible  revocation 
of  parole,  the  same  safeguards  recommended  by  your  legislation  were  also  i-econi- 
mended  by  our  Task  Force  for  the  State  of  Ohio  with  one  exception,  lacking 
in  your  bill,  the  availability  of  legal  counsel  for  the  potential  parole  violator. 

With  relation  to  Title  II  of  the  Bill.  "National  Parole  Institute."  I  believe  thi."? 
is  a  most  commendable  undertaking  to  the  adopted  and  to  be  supervised  by  the 
Board  of  Parole.  The  provision  for  such  an  institute  to  collect  and  dis.seminate 
information  concerning  the  parole  processes  and  parolees  and  to  make  recom- 
mendations to  all  levels  of  government :  to  improve  the  parole  process  and  right--^ 
of  parolees;  to  promote  changes  in  the  State  and  local  laws  and  to  mako  grants 
and  enter  into  contracts  with  other  groups,  agencies  or  persons  to  develop  new 
programs,  methods,  to  develop  curriculums  for  education  of  persons  in  the  parole 
process  and  to  encourage  and  recruit  personnel  would  be  a  most  significant  step 
in  the  right  direction  to  help  the  various  states  in  the  most  neglected  field  of 
parole  processes. 

As  to  Title  III,  "Grants  to  States,"  and  "State  Plans,"  this  is  a  most  vital  and 
needed  legislation  already  too  long  delayed  and  neglected. 

The  provisions  contained  and  set  forth  under  Title  III  provide  as  follows :  The 
development  and  operation  of  community-oriented  programs  for  supervision  of 
and  assi.stance  to  parolees. 

It  further  provides  that  the  State  parole  system  should  include  ex-offenders  in 
capacities  for  which  they  have  knowledge  and  expertise. 

It  provides  for  minimum  procedures'  for  parole  or  re-parole  of  prisoners  or 
parolees ;  periodic  hearings  at  intervals  of  not  less  than  two  years ;  personal  ap- 
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pearance  and  testimony  of  the  prisoner  at  sucli  liea rings ;  files,  reports  and  other 
documents  to  be  used  at  the  hearing  are  to  be  made  available  to  the  prisoner 
before  the  hearing;  the  prisoner  has  the  right  to  counsel  or  other  qualified  in- 
dividual to  represent  him  or  to  waive  it ;  the  prisoner  is  to  be  notified  of  the 
decision  and  in  particular,  if  denied,  the  reason  for  the  denial.  The  decisions 
are  to  be  exi>editious  and  appellate  review  would  be  essential  in  case  of  denial. 
In  addition  thereto,  where  there  is  re-imprisonment  for  parole  violation,  a 
hearing  would  be  established  and  prior  to  the  hearing  the  parolee  is  to  receive 
what  I  consider  to  be  a  Bill  of  Particulars  and  any  other  documents  to  be  used 
at  the  hearing  and  would  be  entitled  to  representation  unless  intelligently  waived ; 
also  provides  for  the  expeditious  disposition  of  the  case  and  if  there  is  a  denial 
the  reasons  to  be  stated  specifically.  Also  subject  to  appellate  review. 

In  our  study  on  p)enal  reform  we  found  the  most  frequent  complaint  of  inmates 
is  directed  to  the  lack  of  communication  between  parole  personnel  and  the  in- 
mates. When  information  is  not  made  available  to  a  person  who  is  denied  parole  it 
tends  to  build  up  a  great  resentment  in  the  individual  and  generally  is  a  big 
factor  in  what  has  developed  in  the  various  strikes  and  insurrections  in  penal 
institutions. 

I  wash  to  impress  on  the  members  of  the  Judiciary  Committee  the  obvious  need 
of  corrections  escaping  the  traditional  institutional  emphases  of  the  past.  The 
future  lies  in  the  community,  not  in  the  prisons.  An  end  of  federally-subsidized 
funding  for  building  construction  should  be  seriously  considered  with  the  excep- 
tion of  building  halfway  houses,  in  the  approximate  area  of  25  beds. 

In  the  same  vein,  I  wish  to  bring  to  your  attention  the  filtering  process  inherent 
in  probation,  parole,  shock  probation,  and  shock  parole.  As  these  interact  with 
work  and  education  release,  and  home  furloughs,  a  very  small  residue  of  the  very 
tough  will  be  retained  in  prisons.  These  would  be  a  very  intractible,  hostile,  ag- 
gressive, and  disruptive  group  of  inmates,  and  can  be  expected  to  deliver  maxi- 
mum destruction  to  the  society  and  to  the  institution  in  which  they  are  housed. 
New  and  innovative  approaches  in  handling,  treating,  and  rehabilitating  these 
offenders  must  be  sought.  The  Division  of  Correction  in  the  State  of  Ohio  has 
a  drug  treatment  program  running  at  Chillicothe  Correctional  Institution,  which 
holds  promise  for  a  portion  of  the  residual  '"hard-nosed"  oftenders,  and  is  an  area 
which  could  be  pursued  in  more  depth. 

I  might  suggest  that  the  Judiciary  Subcommittee  consider  the  long-range 
impact  of  parole*  probation,  and  alternatives  to  incarceration.  In  such  a  case,  it 
would  be  necessary  to  provide  funds  for  expertise,  support  and  technical  assist- 
ance to  those  states  which  are  pursuing  vigorously  such  an  alternative  to  in- 
carceration programs.  It  is  ironical  that  those  states  which  would  pioneer  in 
alternatives,  early  release,  and  short  sentences  will  have  a  hard  core  residue 
and  a  greater  potential  for  disruption  within  their  institutions.  It  seems,  although  ' 
this  is  not  true,  that  one  simply  cannot  win  for  losing. 

I  believe  that  your  efforts  in  this  direction  and  the  efforts  of  my  committee 
in  behalf  of  the  State  of  Ohio  as  I  have  indicated  are  not  only  predicated  strictly 
on  fairness  but  also  are  predicated  on  protecting  the  public.  If  crime  is  to  be 
reduced,  if  the  streets  are  to  be  made  safe,  if  the  public  is  to  be  protected,  and  if 
law  is  to  prevail  and  order  established  then  the  adult  corrections  system  must 
be  altered,  renovated,  and  changed  until  it  becomes  an  effective  means  of  reducing 
crime.  At  present,  corrections  is  a  well-documented  failure.  Institutionalizing  of 
people  increases  rather  than  decreases  crimes.  The  use  of  long  sentences  further 
increases  the  probability  of  this  undesirable  outcome.  These  changes  are  necessary. 
In  conclusion,  I  again  wish  to  thank  you  for  the  opportunity  that  you  have 
afforded  to  me  in  this  very  vital  field  of  penal  corrections.  State  and  federal 
changes  are  necessary. 

My  best  to  all  and  I  certainly  hope  that  my  appearance  here  in  some  way 
or  manner  will  help  in  this  direction. 


(The  statement  referred  to  at  p.  639  follows :) 

Statement  of  Hon.  Bill  Chappel,  Jr.,  a  Representative  in  Congress  Trom 

THE  State  of  Florida 

Mr.  Chairman,  over  the  past  two  years,  a  group  of  citizens  in  my  district  have 
been  studying  the  problem  of  crime  and  attempting  to  develop  solutions  for 
helping  control  this  problem.  The  members  of  this  committee,  which  is  called  the 
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Fourth  District  Crime  Control  Committee,  is  composed  of  the  sheriffs  of  all 
eleven  counties  which  I  represent,  members  of  the  judiciary  and  police  depart- 
ments, parents,  and  juvenile  counselors.  Among  their  recommendations  to  me 
was  a  measure  to  improve  our  parole  system  in  an  effort  to  cut  down  on  repeat 
offenders. 

Recognizing  that  prisoners  too  often  become  used  to  prison  and  become, 
therefore,  "institutionized",  the  members  of  the  Committee  felt  that  a  revision 
of  our  United  States  code  to  alter  the  system  of  parole  in  a  manner  to  help 
eliminate  this  problem  would  he  helpful.  In  complying  with  this  recommendation, 
we  found  that  a  bill  already  introduced  in  the  Senate,  S.  23S3,  would  accom- 
plish much  of  what  the  Committee  wanted.  I,  therefore,  introduced  H.R.  12908. 

Society  simply  cannot  afford  to  continue  with  a  system  that  encourages  a 
prisoner  to  consider  prison  his  home.  The  cost  of  recidivistic  crime  in  our  so- 
ciety in  terms  of  life,  limb,  property,  taxes  and  earning  power  is  billions  of 
dollars  every  year.  Further,  having  a  man  on  probation,  out  in  the  community 
working  costs  one-tenth  as  much  as  it  does  to  keep  him  in  prison. 

The  present  rate  of  recidivism  demands  that  we  focus  attention  on  this  system 
and  try  to  improve  it.  The  uniform  crime  reports  prepared  by  the  Federal  Bu- 
reau of  Investigation  show  that  almost  two-thirds  of  all  prisoners  released  be- 
tween 1965  and  1970,  committed  additional  crimes  and  were  returned  to  prison. 

The  measure  which  I  am  proposing  would  give  the  Bureau  of  Prisons  new 
authority  to  recommend  parole  for  individual  offenders  when  they  are  ready 
for  release  to  halfway  houses  and  to  their  communities  under  appropriate  su- 
I>ervision.  It  gives  the  board  of  parole  latitude  to  approve  release  at  an  earlier 
point  in  the  sentence  of  certain  prisoners  when  the  circumstances  in  the  case 
warrant  it.  In  addition,  the  bill  would  add  as  a  requirement  for  eligibility  for 
parole  at  the  discretion  of  prison  officials  that  the  prisoner  must  have  made  posi- 
tive efforts  toward  his  own  rehabilitation. 

The  language  of  this  bill  preserves  all  existing  options  for  the  sentencing  judges 
to  determine  length  of  sentence,  including  a  minimum  length  if  in  the  discre- 
tion of  the  court  it  is  warranted. 

Wliile  we  cannot  offer  guarantees  that  this  program  will  carry  with  it  an  au- 
tomatic lessening  of  crime,  we  do  believe  that  this  will  be  the  eventual  outcome, 
for  this  system  would  offer  rehabilitation  in  lieu  of  indifference ;  guidance  in 
place  of  neglect ;  and  hope  in  place  of  despair. 

Mr.  Chairman,  I  deeply  appreciate  this  opportunity  to  appear  before  this 
committee  and  I  hope  you  will  give  favorable  consideration  to  the  passage  of 
H.R.  12908. 

(The  statement  referred  to  at  p.  654  follows :) 

Statement  of  Dr.  Stephen  S.  Fox,  Ph.  D.,  Professor  of  Psychology,  University 
OF  Iowa  ;  Co-Director,  National  Prison  Center 

Congressman  Celler,  members  of  Subcommittee  Number  3,  ladies  and  gentle- 
men. You  have  invited  the  National  Prison  Center  and  the  Penal  Digest  Interna- 
tional here  to  testify  before  you  on  the  general  issue  of  parole.  Many  of  the  ques- 
tions concerning  parole  which  we  have  addressed  ourselves  to  are  questions 
which  have  been  raised  many  times  before  by  a  variety  of  authorities.  The 
National  Prison  Center  and  the  Penal  Digest  International,  in  attemping  to 
contribute  to  considerations  of  parole,  can  only  bring  one  new  element  to  what 
is  already  a  substantially  discussed  area.  This  element  is  a  general  description 
of  a  sampling  of  the  attitudes  of  those  most  affected  by  parole — the  prisoners 
of  this  country. 

We  have  attempted  to  allow  our  testimony  to  reflect  almost  directly  the  senti- 
ments of  the  hundreds  of  prisoners  who  have  written  to  us  regarding  their  in- 
dividual parole  problems.  There  would  have  been  no  way  to  offer  into  testimony 
the  exact  statements  of  those  prisoners  who  have  written  to  us  for  help  and  for 
guidance,  but  mostly  just  for  sympathy  in  the  face  of  frustration,  anger  and 
despair  of  present  parole  procedures.  With  rare  exceptions,  we  have  not  been 
able  to  offer  into  the  record  the  exact  quotations  from  those  many  letters,  but 
have  attempted  after  careful  study  by  our  staff  to  convey  to  you  the  sentiment 
or  the  disposition  of  those  documents.  We  will  try  to  do  this,  not  in  any  survey 
or  statistical  sense,  but  rather  through  an  informal  summary,  reflecting  as  fairly 
as  possible  the  dominant  concerns  of  the  overall  population. 
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Furthermore,  being  aware  of  present  practice  in  American  penitentiaries,  we 
were  concerned  that  any  explicit  revelation,  even  indirectly,  of  the  identity  of 
any  prisoners  who  have  brought  complaints  of  parole  procedures  to  our  atten- 
tion might  lead  to  retribution  or  at  least  substantial  discomfort  for  the  com- 
plainants. Therefore,  we  have  adopted  a  position  similar  to  that  in  a  patient- 
doctor  relationship  or  lawyer-client  relationship.  We  consider  communication 
with  the  Penal  Digest  International  and  also  with  the  National  Prison  Center 
as  privileged  communications  between  two  mutually-trusting  parties.  We  beg 
the  indulgence  of  the  Committee  in  taking  this  position  and  further  ask  the 
understanding  of  the  Committee  of  the  importance  of  continuing  the  neutrality 
of  the  National  Prison  Center  and  its  credibility  among  those  in  American 
prisons. 

The  structure  and  operation  of  parole  may  be  considered  to  be  a  part  of  the 
experience  of  imprisonment  itself.  Short  of  discharging  the  total  prison  term, 
parole  operates  as  the  only  avenue  of  release  following  sentencing.  For  the 
prisoner,  parole  looms  unrealistically  large  during  his  prison  term.  All  of  his 
actions  and  thoughts  are  directed  toward  the  determination  of  his  release,  based 
on  the  Parole  Board's  action.  The  desires,  criteria  and  disposition  of  the  Parole 
Board,  then,  constitute  the  cultural  norms  to  which  a  prisoner  will  attempt  to 
conform.  All  other  programs,  training  and  therapy  involved  in  prison  experience 
can  only  be  viewed  as  smaller  steps  on  the  way  to  parole — minor  contributions 
toward  a  much  larger  goal,  the  goal  of  release. 

Parole,  therefore,  occupies  a  large  portion  of  each  prisoner's  day,  dictates  his 
disposition  on  all  matters  involved  with  prison,  all  relationships  with  other 
prisoners  and  all  relationships  with  the  administrative  authority  itself.  The 
standards  of  the  Federal  Parole  Board,  then,  become  a  master  to  serve  and  the 
disposition,  values  and  character  of  the  Parole  Board  and  parole  procedures 
become  the  model  of  everyday  life  for  a  man  whose  only  goal  is  to  return  to  his 
community.  The  data  we  have  collected  (that  is.  the  impressions  from  the  letters 
received)  indicate  that  parole  is  foremost  in  the  minds  of  prisoners,  and  elab- 
orately occuipes  their  concern.  The  comments  we  shall  offer,  therefore,  will  he 
directed  towards  elucidating  the  prisoner's  ^iew  of  the  Parole  Board  and  its 
procedures,  with  an  aim  towards  discerning  whether  the  current  values  as 
promulgated  by  current  parole  procedures  are  values  which  we  wish  to  perpetuate 
in  our  correctional  institutions. 

PAEOLE  PROCEDUEES   AND   STBUCTXJEES 

How,  then,  do  prisoners  view  the  United  States  Board  of  Parole?  How  do  they 
characterize  this  agency's  working  policies,  which  determine  more  substantially 
than  the  entire  federal  judiciary  the  length  of  a  prisoner's  sentence? 

Quite  broadly,  the  sentiment  of  prisoners  expresses  concern  about  the  dele- 
.gation  of  sentencing  power  to  the  Parole  Board.  Since  a  prisoner  becomes  eligible 
for  parole  after  having  served  one-third  of  his  sentence,  the  remaining  two-thirds 
of  his  incarceration  falls  within  the  jurisdiction  of  the  Parole  Board.  Taking 
their  example  from  the  courts,  prisoners  have  expressed  deep,  indignant  concern 
that  all  of  the  procedural  due  process  which  protects  an  individual  in  a  court 
of  law  is  generally  denied  in  Parole  Board  hearings,  thus  making  the  Parole 
Board  a  partner  in  responsibility  for  sentencing  to  a  greater  and  greater  extent. 

Prisoners  view  the  Board  of  Parole  with  substantial  suspicion,  with  no  access 
to  its  unpublished  methods,  with  no  understanding  of  the  doubtful  mandate  to 
the  Board,  with  considerable  fear  of  the  totally  unstructured  and  extensive 
discretionary  power,  with  frustration  regarding  its  absolute  and  unreviewed 
decisions,  and  with  no  assurance  regarding  its  fairness  or  effectiveness,  which 
remain  un evaluated. 

The  eight  full-time  members  of  the  Board,  appointed  by  the  President  for  the 
six-year  over-lapping  tenure  of  term,  alons  with  the  aid  of  a  small  group  of 
examiners,  make  thousands  of  separate  decisions  on  applications  for  parole  e.^ch 
year.  Only  a  few  of  the  total  members  of  the  Board  of  Parole  actually  turn 
their  attention  to  adult  matters,  since  three  of  the  members  of  the  Board  are 
routinely  assigned  to  the  juvenile  area  under  the  Federal  Youth  Corrections  Act. 

Thus,  five  men  with  only  minimal  assistance  traverse  the  TTnited  States,  re- 
peatedly examining  individual  records,  considering  and  reading  petitions,  inter- 
viewing parole  applicants,  deliberating  on  individual  paroles,  setting  dates  and 
deciding  the  terms  of  parole.  Extensive  testimony  has  been  offered  before  this 
and  other  Committees,  attesting  to  the  woeful  inadequacies  of  such  a  system  as 
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this.  In  addition  to  considering  applications  for  parole,  the  Board  has  additional 
responsibilities  for  deiX)rtation,  warrants  for  parole  violators,  revocation  hear- 
ings, and  promulgation  of  rules  and  regulations  for  the  supervision  or  recommit- 
ment of  paroled  prisoners. 

It  is  not  suprising,  then,  that  the  Parole  Board  can  avail  each  individual  pris- 
oner only  an  extremely  abbreviated  portion  of  its  time  for  consideration  of  his 
individual  parole.  The  mystery  and  suspicion  with  which  the  Parole  Board  is 
viewed  by  prisoners  is  combined  with  this  transparent  inability  to  devote  ade- 
quate time  to  petitions  for  parole,  and  thus,  the  Parole  Board  is  presented  to  the 
prisoner  as  essentially  an  ineffective  and  arbitrary  agency  which  could  not,  if 
it  were  mclined,  give  fair  hearing  to  any  particular  application.  The  bitterness 
and  frustration  arising  from  this  view  of  the  Parole  Board  contribute  substan- 
tially to  the  anger,  distrust  and  separation  that  prisoners  feel  from  the  judiciary 
and  prison  administrators.  To  understand  more  fully  the  nature  of  prisoner  dis- 
trust of  the  parole  system,  one  must  evaluate  in  somewhat  more  detail  the 
sources  of  this  distrust. 

AMBIGUITY    OF    CRITERIA    FOR   PATwOLE 

It  is  generally  surmised  that  the  prospect  of  parole  is  a  beneficial  force,  motivat- 
ing inmates  to  compile  a  favorable  institution  record  or  to  exemplify  behavior 
viewed  as  favorable  by  the  Board.  The  motivation  of  an  inmate  in  such  a  direction 
would  imply  clear-cut  standards  for  such  institutional  behavior.  However,  it  is 
well  attested  to,  and  supported  by  our  research,  that  such  standards  do  not  exist 
and  that  the  type  of  behavior  viewed  by  the  Board  as  favorable  to  parole  is  never 
made  explicit  to  the  inmate  population. 

There  is  no  national  uniformity  of  clear-cut  criteria  or  guidelines  for  inmate 
behavior.  Each  individual  institution  sets  a  style  of  its  own.  Individual  admin- 
istrators and  correctional  officials  continually  pressure  and  coerce  inmates  into 
particular  styles  of  behavior  which  meet  with  that  institution's  approval.  Such 
approval  may  be  extremely  highly  indwldnalized,  relying  on  the  particular  values, 
disix>sitions  and  personal  inclinations  of  the  individual  correctional  officials.  Such 
complecely  ambiguous  criteria  for  parole  places  the  inmate  in  an  untenable 
position.  Under  such  constraint,  the  inmate  may  not  even  look  towards  outside 
society  as  a  standard  for  his  behavior  within  the  prison.  What  would  be  con- 
sidered suitable  behavior  by  citizens  in  the  free  world  is  in  general  not  acceptable 
to  officials  in  American  penal  institutions. 

Our  communications  with  prisoners  are  filled  with  examples  of  inmates 
attempting,  while  inside  prison  walls,  to  .«!imulate  what  would  be  normal  life 
outside  of  prison.  Such  actvities  might  include  involvement  in  outside  orga- 
nizations, communication  with  groups  with  whom  the  prisoner  anticipates  future 
relationshps,  or  involvement  in  political,  social  or  educational  programs  not 
necessarily  offered  by  the  institutions  themselves,  but  which  are  part  of  a  normal 
life  outside  the  prison.  Thus,  with  no  guidelines  from  the  Parole  Board  directly 
and  no  guidelines  from  the  institution  directly  or  explicitly,  the  inmate  must 
rely  on  his  impressions  of  the  individual  correctional  ofBcers  definitions  of 
appropriate  behavior.  He  cannot  even  apply  to  this  model  the  normal  standards 
of  outside  society  for  which  he  is  purportedly  being  prepared  and  to  which 
I>arole  is  the  single  access. 

The  single  most  frequent  complaint  of  inmates  at  institutions  all  across  the 
United  States  is  the  ambiguity  of  parole  criteria.  Neither  the  inmate  nor  scholars 
of  the  parole  system  have  been  able  to  develop  any  in.sight  into  the  essentially 
mysterious  decision-making  process  utilized  by  Parole  Boards.  While  the  process 
itself  is  vague,  nothing  is  cryptic  about  the  resultant  uncertainty,  inconsistency 
and  inequity  of  the  present  parole  system.  Even  following  denial  of  parole, 
essentially  no  information  is  provided  the  inmate  regarding  his  failure  to  meet 
parole  "standards".  The  Parole  Board  in  general  provides  no  explanation  of  why 
it  grants  or  withholds  parole  beyond  a  minimal,  bare  and  dry  checklist  which 
is  provided  each  inmate  several  days  after  the  parole  consideration  or  hearing. 
Inmates  throughout  the  United  States  have  repeatedly  inquired  why  they  could 
not  learn  of  parole  decisions  directly  from  the  Parole  Board  in  considerable 
detail,  and  be  Informed  of  the  explicit  behavior  fallibilities  which  generated 
denial. 

It  is  clear  that  without  such  information  provided  for  the  inmate,  there 
can  be  no  learning  regarding  any  possible  set  of  standards  which  the  Parole 
Board  may   have.   Professional  psychologists   will  attest  that  no   educational 
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experience  can  be  of  any  benefit  without  immediate  feedbaclc  regarding  errors 
in  performance  and  measures  of  success. 

It  is  not  surprising  to  tis,  however,  that  correctional  institutions,  officials, 
and  tlie  Parole  Board  itself  have  no  clear-cut  criteria.  More  importantly,  it 
appears  from  communications  with  us  that  inmates  have  a  distinct  imi)re';sinn 
as  to  the  intent  of  such  a  system.  It  is  widely  believed  by  inmates  throughout 
the  I'nited  States  that  parole  hearings  are  not  oriented  towards  a  particular 
learning  experience  or  towards  the  adoption  by  the  inmate  of  common  social 
standards,  but  are  purposely  designed  to  be  ambiguous,  to  maintain  -uithin 
the  prison  milieu  a  coercive  atmosphere  directed  towards  confo7'miti/  with 
the  idiosyncratic  values  of  individual  correctional  oflBcers  in  individual 
institutions. 

As  expressed  by  inmates  in  America's  correctional  institutions,  the  ambiguity 
and  uncertainty  and  ignoranre  regarding  the  policies  and  procedures  of  the 
Parole  Board  extend  even  to  members  of  the  bar  representing  individual 
prisoners.  It  is  well  known  that  oAer  90%  of  all  persons  indicted  for  felonies 
plead  guilty.  In  such  cases,  a  principal  function  of  an  attorney  relates  to  sen- 
tencing and  release  on  parole.  In  general,  inmates'  attorneys  have  as  little 
infonnation  as  the  prisoners  themselves  regarding  the  .statutes  which  control 
the  parole  process,  the  rules  and  regulations  promulgated  by  the  Parole  Board, 
or  the  exact  manner  in  which  release  on  parole  is  determined.  Equally  scarce  is 
infonnation  concerning  the  mechanics  of  the  parole  heaiing,  the  nature  of 
infonnation  relied  upon  by  the  Parole  Board,  the  factors  deemed  relevant  to 
release  on  parole,  and  tlie  manner  in  which  an  attorney  may  precisely  aid  his 
client  in  securing  the  earliest  possible  release. 

Fmm  general  understanding,  it  appears  that  the  Parole  Board  rplies  on  a 
variety  of  sources  other  than  its  own  efforts  for  information  regarding  inmates 
who  have  applied  for  release.  Such  information  includes  findings  on  why  the 
prisoner  committed  his  olTense.  his  past  record,  his  institutional  adjustment  and 
experience,  and — most  relevant,  and  viewed  as  the  dominant  con.sideration  in 
the  eyes  of  the  inmates — v>'hethpr  he  is  likely  to  be  law-abiding  in  the  future. 
Such  decisions  involve  the  Parole  Board's  disposition  as  to  what  the  inmate 
mifjlit  (\r>  in  the  future.  Even  for  those  persons  highly  .skilled  in  this  kind  of  evalua- 
tion, such  prediction  is  almost  impossible.  All  research  to  date,  both  of  the  parole 
procedures  and  in  psychological  literature,  indicates  that  individual  parole  fore- 
casting is.  at  best,  imprecise  and  subjective ;  at  wor.«!t.  it  may  be  viewed  as  con- 
tnbuting  seriously  to  the  frustration  and  unrest  characteristic  of  America's 
prisons. 

It  is  clear  that  the  procedures  of  the  Parole  Board  constitute  an  attempt  to 
extend  piinciples  of  justice  beyond  the  point  of  trial.  Rather  than  being  con- 
cerned with  law  enforcement,  which  might  be  approached  by  changes  in  statutory 
penalties,  changes  of  the  law  or  sentence  assigned,  the  main  thrust  of  the  Parole 
Board  appears  to  be  some  form  of  "correction"  or  rehabilitation  or  education. 
Parole  is  viewed  by  the  pri.=;oner  as  giving  the  government  a  method  to  evaluate 
changes  in  the  behavior  and  disposition  of  the  prisoner  during  the  course  of  his 
imiirisonment.  allowing  for  the  reward  of  favorable  behaviors  and  the  punish- 
ment of  undesirable  behaviors.  In  this  way.  in  addition  to  providing  supposed 
justire  in  the  case  of  the  individual  applicant,  the  Parole  Board  also  acts  in 
behalf  of  the  correctional  institution  to  facilitate  the  control  and  mavogement 
of  imprisoned  men  by  providing  a  powerful  force  for  discipline. 

The  Parole  Bosrd  has  been  described  as  "both  carrot  and  stick".  From  the 
point  of  view  of  the  prisoner,  however,  it  is  clear  that  the  Parole  Board  must 
define  explicitly  what  is  desirable  and  undesirable  behavior.  Without  such  clear 
and  explicit  statement  of  what  is  expected  of  all  prisoners,  along  with  the  Parole 
Board's  statement  of  policy  regarding  its  basis  for  granting  or  denying  parole 
in  particular  cases,  the  Board  will  emerge  in  the  eyes  of  the  prisoner  as  irrational, 
arbitrary  and  capricious  in  its  actions  which,  ultimately,  result  in  the  punish- 
ment of  prisoners  for  violation  of  unstated  rules. 

Prisoners  repeatedly  express  the  view  that  the  absence  of  general  policy  on  the 
part  of  the  Parole  Board  and  the  claim  that  each  individual  case  is  handled  and 
adjudged  on  an  individual  basis  violate  fair  treatment.  Prisoners  in  general  seem 
to  take  the  view  that  the  only  understandable  or  conceivable  reason  for  the 
Parole  Board's  failure  to  make  its  standards  explicit  to  the  applicant  and  for 
insisting,  contrary  to  its  own  behavior,  that  it  has  no  general  policies,  must  be 
self-protection. 
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If  tliere  are  no  clearly  stated  precedents  for  action,  there  can  be  no  violations 
of  such  precedents,  just  as,  if  there  are  no  explicitly  stated  rules,  there  can  be 
no  violations  of  such  rules  on  the  part  of  the  Parole  Board.  In  the  absence  of  the 
constraint  of  clearly  stated  standards  for  decision-making,  the  Parole  Board 
defends  itself  against  accusations  of  possible  bias  or  malice,  as  well  as  protect- 
ing it«elf  against  a  critique  of  its  actions  in  terms  of  societal  norms. 

American  prisoners  are  acutely  aware  that  the  claim  of  the  Parole  Board  that 
each  case  is  evaluated  individually,  although  no  individual  standards  are  pro- 
vided, malces  it  impossible  to  compare  one  case  with  another  or  to  compare  the 
many  factors  involved  in  the  behavioral  and  psychological  judgments  regarding 
rehabilitation  during  a  prison  experience.  The  employment  of  such  ambiguous 
practices  by  the  Parole  Board,  coupled  with  its  continuous  insistence  on  indirect 
action  and  secrecy,  have  made  the  Board  a  continuous  target  for  inmates  critical 
of  correctional  programs.  The  fact  that  no  explicit  behavior  on  the  part  of  an 
inmate  assures  him  success  with  the  Board  has  generated  angry,  frustrated, 
bitter,  resentful  and  potentially  dangerous  attitudes  among  much  of  the  prison 
population.  In  the  absence  of  any  standards  for  suitable  behavior  and  in  the 
face  of  correctional  officials'  continued  rejection  of  societal  norms  as  a  basis  for 
rehabilitative  behavior,  the  prisoner  is  left  with  no  rational  strategy  with  which 
he  can  direct  himself  towards  rehabilitation  into  society. 

COERCrV'E  ASPECTS  OF  PAROLE  PROCEDURES 

Quite  generally  among  American  prisoners,  the  procedures  of  the  Parole 
Board  are  viewed  as  abusive  and  coercive.  More  than  any  other  factor  in  prison 
discipline,  threat  of  parole  "set-off"  is  used  most  vigorously  to  contix)l  inmate 
behavior.  By  use  of  the  constant  threat  of  entry  of  infractions  into  the  inmate's 
parole  jacket,  individual  correctional  officers  can  continually  harass  inmates, 
threaten  their  basic  security  in  the  institution,  generate  substantial  resentment 
towards  prison  aiithoi'ities,  and  frustrate  any  attempt  on  the  part  of  the  in- 
mate to  effect  a  meaningful  rehabilitation  by  his  own  actions.  Inmates  view 
this  coercive  action  as  intended  to  generate  a  passive  and  docile  inmate  rather 
than  a  confident,  active  and  responsible  social  citizen.  As  a  result  of  such  coer- 
cion in  parole  procedures,  the  average  inmate,  rather  than  adopting  suitable 
behaviors  because  he  is  motivated  to  do  so,  sees  himself  as  cooperating  w'ith 
institutional  demands  out  of  fear  for  parole  denial.  The  parole  procedures, 
therefore,  generate  in  the  minds  of  those  prisoners  who  have  openly  expressed 
their  views  to  us  a  master-slave  relationship,  in  which  the  inmate  is  contin- 
ually threatened  with  denial  of  parole  and  extension  of  his  period  of  incarcera- 
tion. All  initiative,  creativity,  flexibility  and  constructive  critical  behavior  on 
the  part  of  the  inmate  are  suppressed  by  such  constant  coercive  and  threaten- 
ing administrative  demand. 

This  coercive  aspect  of  the  Parole  Board's  procedures  is  exacerbated  by  the 
lack  of  any  explicit  standards  for  behavior  or  models  for  behavior,  as  we  have 
discussed.  Thus  the  average  prisoner  views  himself  as  operating  on  a  moment- 
to-moment  basis,  in  constant  fear  of  institutional  disapproval  for  his  actions. 
The  undesirable  condition  has  been  characteristic  of  his  life  outside  of  prison 
before  being  incarcerated ;  it  is  an  insecure,  paranoid  condition  which  is  per- 
petuated by  the  present  parole  procedures.  This  constant  threat  of  coercion 
contribnites  in  no  way  to  the  development  of  pride,  integrity,  and  confidence 
so  necessary  to  societal  adjustment  upon  release. 

In  the  face  of  continuing  irrational  and  random  demands  on  the  part  of 
individual  prison  authorities  who  have  access  to  the  prisoner's  parole  record, 
the  prisoners  devise  devious  and  unproductive  w^ays  to  satisfy  such  idiosyncratic 
institutional  demands.  These  unpredictable  demands  on  the  part  of  the  insti- 
tution, combined  with  the  secrecy  and  lack  of  procedures  on  the  part  of  the 
Parole  Board  and  the  lack  of  explicit  standards,  have  made  it  impossible  for 
prisoners  in  American  institutions  to  gain  any  insight  into  the  purposes,  intents 
and  principles  of  rehabilitation  programs  within  American  prisons.  Their  be- 
havior within  the  institution  may  be  characterized  as  one  involving  continuous 
suspicion,  fear  and  aversion  of  programs  proposed  by  the  individual  institutions. 
Accompanying  these  prisoner  attitudes  are  meaningless  compliance  and  docility 
which  are  intended  to  disguise  the  actual  anger  and  frustration  generated  by  such 
a  system. 

Such  an  environment  can  only  result  in  the  demeaning  of  each  individual 
prisoner's  image  of  himself,  can  only  cause  him  to  .see  himself  as  an  individual 
with  no  control  over  his  own  decision-making,  with  no  development  of  his  own 
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value  system,  with  no  ideals  of  society,  witli  no  confidence  in  his  own  ability  to 
generalize  from  such  principles  and  to  discern  for  himself  those  acts  which  are 
consistent  or  inconsistent  with  societal  norms. 

The  National  Prison  Center  has  repeatedly  taken  the  view  in  behalf  of  Ameri- 
can prisoners  that  the  very  conditions  existing  in  society  prior  to  incarceration— 
those  conditions  which  isolate  an  individual  from  any  rational  interaction  with 
societal  norms  and  laws — are  peri>etuated  and  accentuated  inside  prison  by  the 
existence  of  such  an  arbitrary  and  capricious  parole  system,  combined  with  a 
cruel  system  of  indeterminate  sentencing.  The  relationship  of  the  individual  to  an 
authoritative,  arbitrary  and  rejecting  society  is  not  altered  inside  prison,  where 
the  same  arbitrary  and  meaningless  relationships  to  authority  and  socially  mean- 
ingless standards"  of  performance  are  enforced  l)y  a  parole  system  viewed  as 
unrelated  to  any  particular  individual's  needs  and  uncommitted  to  any  objective 
and  fair  procedures  of  operation. 

The  harsh  and  unrealistic  demands  that  society  places  on  the  uneducated,  un- 
derprivileged and  poor  to  conform  to  middle-class  standards  of  behavior  outside 
the  prison  walls  result,  on  the  inside,  in  tlie  same  fnistrated.  angry  and  arbitrary 
behavior  in  relation  to  society  and,  more  importantly,  in  relation  to  an  individ- 
ual's fellow  man.  Time  and  again  we  have  witnessed  this  anti-social  response  to  a 
society  which  demands  everything  from  those  to  whom  it  has  given  nothing,  those 
wlin  lack  the  skill,  the  preparation,  the  training  to  be  able  to  succeed  in  these 
harsh  demands  of  a  highly  technological  society.  These  anti-social  behaviors  are, 
then,  in  direct  resi)onse  to  the  separation,  the  isolation,  the  rejection,  and  espe- 
cially, the  estrangement  of  these  individuals  from  society  in  a  context  of  arbi- 
rary-appearing  and  irrelevant  laws  and  values  which  these  people  have  had  no 
part  in  formulating,  are  inadequatf^ly  trained  to  respond  to,  and  are  iwwerless  to 
alter.  Just  as  with  the  parole  system,  once  inside  the  walls,  the  normal  regula- 
tions, rules  and  laws  of  society  appear  to  thesQ  socially  isolated  people  as  a 
chaotic,  arbitrary  and  meaningless  set  of  regulations  that  in  no  way  speak  to 
tlieir  human  need,  but  appear  designed  to  reduce  them  to  a  state  of  docility  and 
conformity,  without  any  of  the  rights,  privileges,  pride  and  integrity  which  sup- 
posedly underlie  our  social  institutions. 

The  parole  .system,  with  its  obscure  and  secret  methods  of  determination,  with 
its  indirect  contact  with  the  prisoner  population  based  on  an  unknown  set  of 
standards  and  unknown  regulations  demanding  conformity  to  unspecified  stand- 
ards, takes  the  place  of  the  coercive  elements  in  society  which  have  previously 
controlled  their  behavior,  and  substitutes  an  even  more  insidious  and  bizarre 
form  of  social  control — a  promise  of  release  contingent  upon  conformity  to  un- 
known criteria.  The  daily  life  of  the  prisoner  is  one  of  irrational  fear  of  violation 
of  unknown  rules,  suppression  of  all  individual,  creative,  independent,  rational 
and  intellectual  inclinations,  compliance  with  often  conflicting  pressures  to  con- 
formity, often  at  the  sacrifice  of  each  individual's  personal  integrity  and  his 
ability  to  relate  humanly  and  sympathetically  to  his  fellow  man. 

THE  DIVISIVE  ASPECTS  OF  THE  PABOLE  SYSTEM 

In  the  context  of  these  rigidly  enforced  but  unspecified  criteria  for  release, 
each  individual  prisoner  is  driven  to  compromise  any  humanistic  values  or  in- 
clinations towards  shared  social  goals  with  his  fellow  prisoner  to  the  end  of 
satisfying  an  arbitrary  and  capricious  parole  system  to  effect  his  own  release. 
The  parole  system,  then,  pits  prisoner  against  prisoner,  white  against  black 
against  brown  against  yellow,  in  a  struggle  to  placate  the  institutional  authori- 
ties and  to  appear  compliant  in  order  to  convince  the  institutional  authorities  of 
cooperation.  Prisoners  are  induced  to  demonstrate  strict  obedience,  to  suppress 
any  activity  which  might  cause  embarrassment  to  the  institution,  to  reduce  in- 
dividual responsibility,  dignity,  pride  and  decision-making,  to  generate  disregard 
for  one's  fellow  prisoners — in  short,  to  "do  one's  own  time".  In  a  recent  book  by 
Richard  H.  Shoblad.  Doinf/  My  Otvn  Time  (Doubleflay,  1972),  the  author  describes 
his  impression  of  Oregon  State  Prison  : 

"Essentially,  doing  your  own  time  means  minding  your  owti  business,  but  it 
goes  much  farther  than  that.  It  is  a  bargain  struck  between  administrator  and 
inmate  in  which  good  behavior  is  traded  off  for  good  treatment.  Its  advantage  is 
law  and  order;  its  cost,  denial  of  the  gregarious  instinct.  Since  the  only  real 
source  of  power  for  prisoners  lies  in  organization,  all  forms  of  it  are  discouraged. 
Cooperation,  cohesiveness,  continuity,  clannishness  must  be  disavowed,  in  ex- 
change for  which  prisoners  are  protected  from  each  other  and  their  efforts  to 
secure  privileges  or  get  paroled  looked  upon  favorably.  All  the  inmate  has  to  do 
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is  refrain  from  involving  liis  fellow  prisoners  in  his  activities  and  problems,  and 
refuse  involvement  in  theirs.  To  anyone  who  has  not  known  the  desperate  need 
for  companionship  and  human  interaction  engendered  by  imprisonment,  the 
proposition  seems  reasonable  enough.  But,  of  course,  it  is  a  contract  forged  by 
the  devil,  a  vile  conspiracy  feeding  on  the  most  despotic  propensities  of  those 
in  power  and  the  most  demeaning  ones  of  those  in  bondage.  To  ask  a  man 
'merely'  to  relinquish  his  .social  inclinations  is  to  inflict  a  form  of  torture  on 
him  as  agonizing  as  any  medieval  machine.  Doing  your  own  time  is  solitary  con- 
finement without  a  cell,  isolation  amid  a  crowd." 

Like  any  other  tyrannical  regime,  a  prison  conducted  on  the  do-your-own-time 
principle  implants  distrust  among  the  subjects  and  sets  friend  against  friend, 
which  is  precisely  the  idea. 

This  is  a  system  then,  goaded  by  the  continual  and  ambiguous  promise  of 
early  release,  which  generates  among  the  prison  population  spies,  informers, 
"snitches",  men  whose  personal  advantage  is  continually  furthered  at  the  cost  of 
their  fellow  prisoners.  Divisiveness  is  maximally  rewarded,  cooperation  is  nuaxi- 
mally  punished.  Each  man  in  return  for  possible  early  release  must  not  only 
turn  his  back  on  each  of  his  fellow  prisoners  in  terms  of  social  activity,  co- 
operation, and  mutual  learning,  but  often  must  turn  his  back  on  his  fellow 
prisoners  in  matters  of  physical  violence  and  death.  Rather  than  acting  in  the 
service  of  rehabilitation,  social  development  and  mutual  concern  and  education, 
the  parole  system  operates  in  the  service  of  administrative  convenience,  of  insti- 
tutional personnel  as  enforcers  of  institutional  order,  most  often  at  the  perma- 
nent cost  of  any  social  development  in  the  lives  of  those  men  and  women  that 
most  need  it.  Such  a  system  operates,  along  with  all  the  other  brutalizing,  de- 
humanizing and  de-individualizing  asi)ects  of  prison  life,  to  separate  one  man 
humanly  and  socially  from  another,  to  inure  one  man  to  the  nee<is  of  another, 
and  to  generate  distrust  of  mutual  goals,  mutual  benefits,  compromise,  and  co- 
operation. In  fact  the  present  system  eliminates  mutual  trust  in  any  form. 

The  parole  system  is  unique  in  the  sense  that  it  touches  every  man  in  prison, 
even  those  purportedly  sentenced  to  life  imprisonment.  Since  it  is  the  goal  of 
every  man  imprisoned  to  seek  his  freedom,  parole  looms  as  the  major  motiva- 
tion of  the  prisoner,  the  altar  before  which  he  will  sacrifice  all  claim  to  his  own 
hiuuanity.  In  what  sense  then  do  we  realistically  expect  prison  to  generate 
those  social  values  we  would  desire  for  all  members  of  society? 

Particularly  relevant  to  this  issue  is  the  case  of  one  of  our  own  inmate  As- 
sociate Editors  of  the  Penal  Digest  International,  who,  by  every  standard  of 
social  evaluation,  was  an  intelligent,  insightful,  sympathetic  and  productive 
human  being,  whose  commitment  to  the  improvement  of  social  welfare  and  to 
his  fellow  prisoner  was  epitomized  in  his  capacity  as  a  journalist  with  the  Penal 
Digest  International,  primary  publication  of  the  National  Prison  Center.  Re- 
peatedly placed  in  isolation  for  his  public-spirited  activities  as  Associate  Editor 
of  the  PDI,  and  for  his  inventive,  critical  and  persistent  use  of  the  news  media 
to  open  the  public's  eyes  to  problems  of  the  American  correctional  system,  this 
prisoner  represented  what  might  be  considered  an  example  of  optimal  social  and 
educational  rehabilitation  as  a  result  of  his  time  in  prison.  A  deeply-concerned, 
natural,  social  and  political  leader  among  his  fellow  prisoners,  he  regularly  led 
them  to  the  solution  of  what  often  appeared  to  be  insurmountable  problems  in  a 
reasoned  and  thoughtful  manner. 

As  the  time  for  his  parole  rapidly  approached,  and  under  substantial  pressure 
from  prison  administrators  who  intimidated  and  directly  threatened  that  his 
activities  as  a  journalist  within  the  prison  walls  might  adversely  affect  his  ap- 
plication for  parole,  this  prisoner  was  viewed  by  his  fellow  prisoners  to  have 
abruptly  shifted  his  social  direction  from  one  of  compassion  and  human  concern 
for  his  fellow  prisoners  to  that  of  an  adversary,  in  this  case,  provocateur,  insti- 
tutional spy,  informer,  "snitch". 

In  a  document  submitted  and  signed  by  17  fellow  prisoners,  this  man  is  formally 
accused  by  the  Inmate  Representative  Committee  to  have  "willfully  and  mali- 
ciously violated  and  infringed  upon  the  trust  and  confidence  of  the  Committee  .  .  . 
aligned  himself  with  the  present  administration  to  falsify  and  slant  reports  con- 
cerning achievements,  negotiations  and  objectives  of  the  Committee  .  .  .  en- 
deavored to  receive  parole  on  the  merits  of  his  treasonous  action  and  cooperation 
with  the  present  administration  to  i)erpetrate  an  insidious  plot  against  the  Com- 
mittee to  further  impede  the  progressive  advancement  .  .  .  made  totally  false 
statements  accusing  other  inmates  of  threats  upon  his  life  in  order  to  further  align 
himself  with  the  present  administration  .  .  .  became  their  agent,  thereby  en- 
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hancing  his  chances  for  parole  .  .  .  That  after  consultations  with  the  Director, 
Division  of  Corrections  and  Parole  .  .  .  the  Acting  Principle  Keeper  .  .  .  Acting 
Chief  Deputy  .  .  .  agreed  to  withdraw  his  civil  suit  against  unconstitutional 
disciplinary  hearing  .  .  .  intends  to  sign  a  false  statement  accusing  the  Com- 
mittee of  inciting  the  work  stoppage  ...  all  for  the  reward  of  parole  con- 
sideration". 

The  documents  submitted  attested  not  so  much  to  the  guilt  or  innocence  of 
the  particular  prisoner  but  to  the  uniform  condemnation  of  this  activity  by  his 
fellow  prisoners.  The  factualness  of  the  allegations  contained  in  the  submitted 
document  is  not  what  is  relevant  here ;  rather,  what  is  important  is  the  extent 
to  which  in  the  eyes  of  other  prisoners  a  man's  values  can  dramatically  shift  away 
from  social  concern  and  constructive  efforts  and  toward  a  coercive,  devious  and 
selfish  action  motivated  solely  by  his  desire  for  possible  parole. 

THE   MECHANICS   OF  THE   PAROLE  DECISION 

Of  major  concern  among  those  who  have  communicated  their  opinions  on 
parole  to  us  are  the  mechanics  of  data  collection,  the  development  of  the  parole 
"jacket"  and  the  methods  of  evaluation  of  information  collected.  There  is  reflected 
in  the  documents  received  by  the  National  Prison  Center  considerable  prisoner 
apprehension  about  the  material  finding  its  way  to  the  Parole  Board  from  the 
prisoner's  case  folder,  such  as  information  about  summary  court  convictions  for 
minor  matters  of  discipline,  anonymous  letters  by  persons  unknown  to  the 
prisoner  which  often  contain  negative  and  derogatory  information,  and  confi- 
dential disclosures  anonymously  made  to  institution  psychiatrists  or  psycholo- 
gists involved  in  treatment  sessions  with  individual  prisoners.  The  majority  of 
entries  into  a  prisoner's  ease  folder  are  made  by  personnel  without  the  back- 
ground, skills  or  training  in  behavioral  observation  and  without  the  objectivity 
to  be  able  to  view  individual  questionable  acts  with  any  perspective. 

The  intimately  close  relationship,  often  extending  over  many  years,  between 
two  estranged  populations  within  the  prison,  the  keepers  and  the  kept,  generates 
conflicts  of  interest  often  met  with  guilt  and  divided  loyalties.  The  tension  be- 
tween these  two  populations  often  results  in  precipitous  determination  of  the 
most  minor  incidents  of,  for  example,  verbal  abuse,  as  incidents  of  violence  or 
potential  violence.  The  structure  of  the  prison  system  is  a  continual  threat  to 
prison  administrators,  as  a  result  of  their  continual  reliance  upon  coercion,  fear 
and  physical  threat  as  a  means  to  control  the  prison  population.  As  a  result,  even 
the  most  minor  infraction  of  rules,  trivial  confrontations  and  transient  resistance 
of  prison  policies  result  in  massive  retaliation  on  the  part  of  prison  officials  and 
punishment  far  more  severe  than  those  which  might  have  resulted  had  pro- 
fessional observers  been  present  to  evaluate  the  conditions.  Thus,  the  entries  into 
the  parole  or  case  folder  of  the  prisoner  reflect  these  day-to-day  tensions  between 
these  two  populations  of  the  prison  and  are  often  characterized  by  highly  indi- 
vidual, idiosyncratic  and  emotional  responses  to  what  might  otherwise  be  minor 
frictions. 

A  detailed  consideration  of  the  behavior  of  each  prisoner  during  the  time  of 
his  incarceration  might  provide  the  basis  for  a  rather  complex  but  possibly  equi- 
table system.  Such  a  system,  however,  would  require  the  most  detailed  analysis 
of  each  individual  case  with  considerable  professional  and  analytic  ability.  But 
the  parole  procedure  in  evaluation  of  materials  from  the  prisoner's  file  is  no 
more  equitable  than  its  nonexistent  policies.  Despite  the  fact  that  each  man  may 
be  visited  in  prison  by  a  member  of  the  Parole  Board,  no  exten.sive  interviewing 
takes  place  and  no  careful  analysis  of  the  records.  In  general,  each  file  is  briefly 
looked  into,  exactly  as  presented,  and  rarely  is  documentation  for  the  informa- 
tion contained  therein  demanded.  It  is  well  known  both  publically  and  to  the 
pinsoners  in  American  institutions  that  prison  files  are  often  not  detailed,  consist- 
ent or  accurate  records.  As  a  professional  with  many  years  experience  with 
hospital  files,  it  is  clear  to  me  that  no  meaningful  evaluation  could  be  derived 
from  a  cursory  examination  of  an  extensive  case  folder  without  investing  sub- 
stantial time  for  analysis  and  investigation.  Thus,  on  the  basis  of  the  most  cur- 
sory evaluation,  under  pressure  of  a  tremendous  case  load,  the  primary  informa- 
tion which  will  detennine  a  man's  release  or  continued  incarceration  is  made. 
In  general,  the  recommendation  of  such  examiners  to  the  Parole  Board  is  unan- 
imously approved. 
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PREPARATION     FOR    PAROLE    HEARINGS 

Preparation  for  parole  begins  in  the  mind  of  the  prisoner  at  the  moment  he  is 
incarcerated.  Despite  the  disorganization,  the  lack  of  direction,  the  uncertainty 
of  tactics,  each  prisoner  is  determined  to  discern  what  it  is  that  the  institution 
desires  of  him. 

But  the  repository  of  institutional  approval  and  rejection,  the  prisoner's  case 
folder,  is  not  accessible  to  him.  He  has  no  clear  indication  of  what  is  acceptable 
and  what  is  unacceptable.  Human  behavior  is  not  precise.  Even  a  child  must  be 
corrected  in  order  to  learn.  However,  not  only  is  there  no  feedback  from  the 
institution  on  his  inappropriate  behavior  or  expectancies,  but  even  the  institu- 
tion's view  of  the  prisoner  is  kept  secret. 

The  result  of  such  an  interaction  is  that  no  particular  behavior  is  learned. 
Under  capricious  or  random  record  of  punishment,  with  no  feedback,  the  prisoner 
adopts  equally  arbitrary  or  superstitious  behavior  which  he  believes  may  be 
desired.  Shortly,  he  learns  that  no  behavior  is  the  desired  behavior.  Not  behavior 
which  emulates  the  institution — the  violence,  power,  coercion,  depersonaliza- 
tion; not  the  behavior  of  society — practical,  open,  creative,  involved  and  com- 
mitted; but  no  behavior  at  all — passivity,  compliance,  conformity,  silence, 
detachment. 

Consider,  however,  that  it  were  possible  for  prisoners  or  their  advocates  to 
have  access  to  the  prisoner's  records.  What  could  be  learned?  The  records  them- 
selves are  reflections  of  the  institution's  inability  to  deal  with  the  prisoner — their 
negative  aspects  attest  only  to  the  failure  of  a  system  to  provide  a  meaningful 
human  exchange,  to  provide  a  balance  of  needs  and  an  exchange  of  humanity. 

Each  failure  of  the  interaction  is  recorded,  but.  unfortunately,  not  as  a  mutual 
failure  of  two  fallible  human  beings,  but  as  the  failure  of  the  prisoner  to  adapt 
to  a  system  which  provides  him  with  nothing  and  takes  everything  from  him, 
just  as  before  his  incarceration. 

Each  time  there  is  a  failure  of  interaction,  called  an  "infraction"  by  the  au- 
thorities, the  institution  substantiates  its  negative  view  of  the  prisoner,  denies 
parole,  extends  the  sentence,  thereby  escalating  the  coercion.  In  response,  tihe 
prisoner  must  escalate  his  detiance. 

Professor  Richard  R.  Korn  of  the  University  of  California  has  described  this 
interaction : 

"Why  do  offenders  resist  forcible  correction?  This  answer  confronts  us  with 
an  agonizing  paradox.  It  may  well  be  that  offenders  resist  forcible  correction 
for  the  same  reason  that  the  victims  of  crime  resist  crime.  For  both  have  the 
same  essential  element  in  common :  They  reduce  the  victim  to  passivity,  they 
demand  that  he  renounce  direction  of  his  own  future.  And  each  serves  as  an 
implacable  reason  for  the  other.  The  resistance  for  the  unreconciled  offender 
becomes  the  justification  for  the  use  of  severer  punishment.  Unless  it  breaks 
him.  this  increased  punishment  inspires  the  offender  to  greater  defiance.  And  so 
it  escalates,  with  each  party  proving  his  point  by  means  of  the  reaction  he  pro- 
vokes in  the  other." 

Thus,  the  prisoner's  record  records  for  him,  not  the  history  of  his  failures,  but 
the  history  of  increasing  mutual  tension,  mutual  failure  and  increasing  callous- 
ness on  both  sides.  It  is  no  longer  clear  that  knowledge  of  the  records  can  help 
the  prisoner  to  understand  himself.  Such  knowledge  may  only  contribute  to  his 
understanding  and  ability  to  help  the  keeper  who  has  recorded  the  individual 
faihires. 

Because,  however,  the  contents  of  the  files  are  not  disclosed  to  aid  the  prisoner 
prior  to  his  parole  hearing,  few  prisoners  are  in  a  position  to  refute  the  parole 
decisions  or  even  to  appeal  them  or  to  explain  or  provide  relevant  information 
which  might  enhance  release. 

Uniformly,  prisoners  have  demanded  to  examine  their  own  files  to  gather 
information  favorable  to  their  release  and  have  sought  adequate  time  to  do  so 
in  order  to  be  able  to  counterbalance  negative  information  in  the  file.  Without 
such  ini'ormation,  there  can  be  no  compliance  even  with  a  coercive  standard. 
The  reality,  then,  of  parole  preparation  is  that  it  cannot  fte  a  rational  procedure. 
There  are  no  goals  to  aspire  to,  no  criteria,  no  information  regarding  progress, 
no  explanation  of  failure,  no  lesson  in  the  success  of  others.  Preparation  for 
parole  hearing  reduces  to  a  frantic  demeaning  of  an  individual  prisoner.  He 
isolates  himself  from  others,  suppresses  his  concern  for  others  and  views  his 
fellow  prisoners  as  adversaries,  opponents. 
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He  seeks  to  ingratiate  himself  by  informing,  he  selects  a  pattern  of  behavior 
which  relates  to  no  relevant  human  activity.  He  fills  his  file  with  meaning- 
less testimony  from  all  he  can  contact.  He  floods  the  mails  with  innocuous  letters 
of  concern  to  bland  authorities,  institutions  and  agencies  to  establish  his  docility, 
to  eliminate  his  personality,  his  individuality. 

Many  prisoners  have  indicated  to  us  that,  while  they  believe  that  such  behavior 
is  at  best  meaningless  and  at  worst  devious,  they  often  believe  that  such  dis- 
honesty does  not  differ  from  that  which  is  characteristic  of  society  outside  the 
walls.  That  prison  and  parole  authorities  do  not  recognize  the  hypocrisy  of  this 
system  indicates  either  a  compulsion  to  see  such  behavior  as  orderly  and  desirable 
in  the  face  of  constant  contradiction,  or  it  indicates  that  the  institutional 
authorities  are  more  naive  than  we  are  willing  to  project.  That  prisoners  can 
openly  discuss  this  hypocrisy  and  that  correctional  oflScials  rarely  do  or  cannot, 
raises  serious  questions  about  the  differences  in  these  two  populations. 

PAROLE     HEARINGS 

The  perfunctory  and  abbreviated  nature  of  parole  hearings  is  a  frequent  con- 
cern of  those  prisoners  who  have  communicated  with  us.  To  "take  the  measure  of 
a  man"  in  two  to  five  minutes  is  contradictory  to  any  common  understanding  of 
mankind.  Even  for  matters  of  substantially  less  import. — employment,  education, 
liusiness  relations — no  such  brief  interview  is  acceptable  by  common  practice. 
Sophisticated  interviewers  distrust  even  extensive  direct  evaluation  by  inter- 
view and  have  introduced  reliability  checks  to  avoid  bias  due  to  failures  in  inter- 
viewing technique.  Collective  interviewing  by  two  separate  groups  which  is 
believed  by  many  professionals  to  provide  an  understanding  and  insight  quite  dif- 
ferent from  the  sum  of  individual  impressions,  is  often  employed,  although  still 
with  caution.  Parole  proceedings,  however,  are  not  characterized  by  such  mod- 
esty and  humility  as  described  for  professional  psychiatrists  and  psychologists. 

Reliance  is  on  a  fleeting  impression  of  a  few  minutes  of  contact  and  a  hurried 
analysis  of  the  prisoner's  personal  record. 

We  have  suggested  that,  short  of  an  adversary  procedure,  the  presence  of 
counsel  might  aid  in  the  presentation  of  relevant  information,  interi>retalion 
and  support  in  this  critical  interaction.  The  complex  question  of  due  process 
at  parole  hearings  has  been  recently  raised  in  the  courts  and  is  pending  deci- 
sion. But  many  prisoners  believe  that  such  due  process  is  appropriate  and  api)ear 
willing  to  continue  to  litigate  towards  this  end.  If  prisoner  interest  and  commit- 
ment is  an  indication,  we  may  anticipate  a  parole  structure  which  includes  more 
open  adversary-like  proceedings  in  which  explicit  charges  are  made  and  may 
be  refuted  by  witness  and  testimony. 

There  is  no  evidence  that  extended  incarceration  is  rehabilitative.  It  provides 
no  assurance  of  increased  chances  for  succ.ess  in  the  community,  nor,  as  we  have 
seen,  does  it  diminish  tendencies  to  violence ;  it  may,  rather,  increase  that  ten- 
dency. The  burden  of  proof  for  denial  of  parole  should  be  on  the  Parole  Board 
rather  than  on  the  prisoner.  Following  the  expiration  of  a  minimal  sentence, 
parole  should  be  automatic  unless  the  Parole  Board  can  convincingly  show  that 
a  prisoner  should  not  be  released.  In  this  way,  prisoners  will  be  released  at  the 
expiration  of  the  minimum  sentence  in  the  absence  of  compelling  evidence  and 
testimony  to  the  contrary. 

The  weight  of  meaningful  interaction — actions  which  have  direct  efljects  on  the 
prisoner's  destiny — should  be  increased,  many  prisoners  feel.  In  this  way,  the 
community  may  play  a  role  in  evaluating,  in  a  practical  way,  the  prisoner's  con- 
crete contribution  to  society  over  a  period  of  time,  and  may  offer  evidence  which 
has  meaning  in  a  free  society.  Such  a  weighting  might  turn  a  prisoner's  int'^rests 
and  activities  outward — re-involving  him  in  society  in  a  manner  to  which  society 
is  accustomed  and  skilled  at  inteiTreting.  Such  activity  on  the  part  of  prisoners 
and  such  weighted  consideration  of  "rehabilitative  social  involvement"  may  not 
generate  the  "order"  which  institutional  officials  now  aspire  to,  but  may  generate 
a  healthy  disorder — heterogeneity  or  individuality. 

The  belief  of  prisoners  is  that  failure  to  release  them  at  tli"  time  of  parole 
eligibility  constitutes  an  extension  of  sentencing  or  a  new  sentence.  In  essence, 
this  view  reflects  a  growing  rejection  of  the  indeterminate  .sentence  combined 
with  parole  which  was  originally  intended  to  be  more  lenient,  but  which  in  actu- 
ality provides  more  cruel  and  more  extensive  punishment  than  fixed  sentences 
for  particular  offenses.  The  view  that  denial  of  parole  is  extension  of  a  sen- 
tence has  led  to  a  re-definition  of  parole  hearings  by  many  prisoners — a  re-defi- 
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nition  that  sees  the  Parole  Board  in  a  judiciary  role  \Yith  judicial  powers,  yet 
failing  to  provide  traditional  judicial  safeguards.  It  is  clear  that  such  a  view 
among  prisoners  is  leading  to  legal  challenge  of  the  denial  of  due  process  where 
parole  matters  are  concerned. 

A  grave  and  growing  concern  of  prisoners  in  relation  to  parole  is  the  grow- 
ing use  of  medical,  psychiatric  and  psychological  evaluations  as  parole  informa- 
tion. It  would  at  first  appear  that  psychiatric  and  psychological  evaluations 
should  be  reliable  predictors  of  parole  success  and,  as  such,  should  have  progres- 
sivelv  increasing  weight  in  parole  decisions. 

However,  prisoners  are  demanding  that  such  psychiatric  or  behavioral  infor- 
mation, when  it  touches  on  non-crime  related  ideological  issues,  religious  beliefs 
or  non-beliefs,  cultural  values  or  general  life-style,  should  not  be  admissable  as 
parole  information  since  such  evaluation  may  be  irrelevant  to  an  inclination  to 
crime.  Psychiatric  standards,  short  of  severe  classical  disorders,  tend  to  be 
highly  culturally  bound,  and  the  diagnosis  of  maladjustment  may  be  better 
related  to  cultural  expectancy  than  it  is  to  medical  etiology. 

The  use  of  psychiatric  technology  as  a  restraint  has  become  a  threat  of  major 
proportion  to  prisoners.  Through  the  authority  established  by  the  use  of  medical 
material,  prison  administrators  have  found  a  convenient  disclaimer  of  respon- 
sibilitv  in  parole  denial,  and  a  legitimization  of  coercive  or  punitive  procedures, 
implving  that  behavior  which  is  auathematic  to  the  institution  i.s,  by  virtue  of 
psychiatric  evaluation,  representative  of  psychiatric  disorders  or  medical  prob- 
lems. Although  the  "medical  model"  of  deviant  behavior  is  already  partially 
discredited  by  professionals  in  the  behavioral  sciences,  there  appears  to  be  a  new 
wave  of  medical  interpretation  of  culturally  deviant  behavior. 

Employing  such  a  medical  model,  the  correctional  administration  and  the 
Parole  Board  free  themselves  of  responsibility  by  virtue  of  the  medical  unsuit- 
ability  of  the  denied  applicant. 

Justification  by  the  medical  model  of  culturally  deviant  behavior  of  drug  ther- 
apy, shock  therapy,  conditioning  procedures,  and  psychosurgery  presents  a  serious 
threat  to  a  free  society  and  suggests  the  possibility  of  extension  of  such  medically- 
based  decisions  to  the  world  outside  the  walls. 

Such  ideological  control,  prisoners  assert,  is  not  merely  a  flight  into  paranoia. 
Clearly,  the  combined  threat  of  denial  and  promise  of  qualifying  for  parole 
may  induce  at  least  superficially  dramatic  changes  in  a  prisoner,  forcing  him 
to  publicly  renounce  his  cultural  or  political  belief  in  return  for  parole. 

The  movement  towards  administrative  ideological  control  is  clearly  the  case 
with  regard  to  religious  activity  and  journalism.  A  prisoner-initiated  religion, 
the  Church  of  the  Neiv  Song,  was  vigorously  suppressed  and  punished  by  prison 
oflScials  until  the  court  enjoined  them  from  such  activity.  (See  Addendum) 

In  the  case  of  Harry  Theriault.  Bishop  of  Tellus,  Church  of  the  New  Song, 
constant  punitive  actions  were  taken,  each  of  which  is  recorded  in  the  prisoner's 
parole  file.  Information  regarding  this  prisoner's  traditional  religious  activity 
was  also  placed  in  his  file,  thereby  violating  the  "Establishment"  clause.  Pri.son- 
ers.  however,  who  espouse  an  eccentric  or  unix)pular  religion  will  be  judged  as 
ideologically  unsuiled  to  society  and  will  be  denied  parole,  have  their  sentences 
extended  and  may  even,  .since  such  judgments  are  psychiatrically  attested  to,  be 
subjected  to  a  variety  of  behavioral  modifications  and  medical  treatments,  better 
termed  as  punishments. 

As  viewed  by  many  prisoners,  such  information  as  part  of  parole  procedures  is 
unconstitutional,  much  in  the  way  religious  information  is.  In  some  ways,  it  is 
more  difficult  to  attack,  due  to  its  medical  respectability.  The  threat  of  parole 
denial  increases  as  a  prisoner  approaches  parole  if  his  behavior  is  culturally  or 
religiously  eccentric.  ( See  Addendum ) 

However,  the  Federal  Court  (See  Addendum)  has  prohibited  the  use  of 
religious  information  of  any  kind  in  prisoners'  folders  on  the  grounds  that 
parole  threat  constitutes  violation  of  the  "Establishment"  clause  of  the  United 
States  Constitution. 

It  is  worthy  of  note  that  we  will  see  shortly,  growing  opposition  among  prisoners 
to  psychiatric  materials  as  part  of  a  prisoner's  case  file  on  the  grounds  that  cul- 
tural' values  and  ideologies  do  not  essentially  differ  from  religious  values  and 
ideologies,  and  thus  cannot  be  admissable,  short  of  the  admis.sion  of  a  totali- 
tarian form  of  mind  control  on  the  part  of  the  authorities.  The  United  States 
Supreme  Court,  in  its  opinions  regarding  conscientious  objectors  has  indicated 
that  religion  and  religious  commitment  and  values  cannot  be  narrowly  construed 
as  tradition,  religion  or  even  belief  in  God.  Rather,  any  strongly-held  conviction 
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reo'arding  war  is  acceptable  to  the  Court.  Thus  has  the  Court  carefully  not  defined 
the  limits  of  democratic  belief  in  specific  ideologies  in  relation  to  the  draft  laws. 

Similarly,  it  appears  that  there  is  growing  demand  for  litigation  to  assure  the 
exclusion  of  anv  information  which  is  culturally  determined,  whether  it  is  tradi- 
tional church  attendance  or  attendance  of  a  church  voluntarily  chosen  by  the 
prisoner.  Further,  it  is  argued  that  deviant  but  non-violent  ideologies  and 
behaviors  are  properly  classed  with  religious  choice,  and  may  not  be  repressed 
as  medically  deviant  or  subjected  to  general  modification  by  modern  psychiatric 
or  neuro-surgical  means.  These  prisoners  view  it  as  but  one  short  step  from  the 
control  of  behavior  within  the  prison  and  behavior  on  parole  to  the  control  of 
thought  both  inside  and  outside  the  walls  by  the  growing  use  of  these  psychiatric 
technologists  to  extend  notions  of  medical  disorder  to  behavioral  eccentricity. 

Alternatively,  it  is  often  argued  that  the  violence  occurring  and  predicted  by 
psychiatric  methods  is  a  product  of  the  prison  system  and  not  a  product  of  a  dis- 
turbed mind. 

Not  only  may  it  be  said  that  psychiatric  evaluation  or  psychological  testing  is 
subjected  to  a  cultural  bias  not  shared  by  many  prisoners,  but  it  should  also  be 
recognized  that  there  is  an  increasing  tendency  to  view  politically  deviant 
behavior  as  a  medical  problem  to  be  treated  by  the  modern  means  of  psychiatry. 
Recent  justification  of  the  proposed  use  of  psychosurgery  in  California  prisons 
was  based  in  part  on  the  belief  that  politically  radical  prisoners  were  grossly  men- 
tallv  disturbed  and  should  be  treated  accordingly. 

With  medical  justification,  use  of  extreme' procedures  or  "treatment"  is  justi- 
fied with  impunity.  Such  diagnoses  may  be  applied  to  general  troublemakers, 
organizers  (in  combination  with  punitive  transfer),  journalists,  writers,  etc.,  who 
are  socially  committed  to  matters  of  prison  reform  and  whose  embarrassing 
behavior  is  more  easily  designated  as  medically  deviant.  Within  the  province  of 
the  medical  model  of  behavior  deviance  we  find  the  justification  for  electric  shock 
and  conditioning  techniques  with  homosexuals,  as  well  as  hysterectomy  on  women 
prisoners  as  preventative  to  "cervical  cancer".  The  National  Prison  Center  con- 
veys this  sentiment  of  America's  prisoners  with  deep  concern  and  wishes  to  call 
these  matters  especially  to  this  Committee's  attention.  We  are  seeing  the  pro- 
liferation of  behavior  modification  centers,  special  treatment  centers,  and  maxi- 
mum diagnostic  units  as  they  are  beginning  to  be  applied  to  and  used  in  sup- 
port of  the  pressure  towards  conformity  of  eccentric  beliefs  and  ideologies. 

POST-RELEASE    PAROLE    PROBLEMS 

This  is  the  area  of  most  strident  pleas  among  those  facing  parole,  on  parole  and 
in  prison  again  following  parole.  If  the  principles  of  incarceration  are  extended 
into  parole,  then  parole  will  be  as  sterile  and  unproductive  as  incarceration.  If 
parole  does  not  bring  one  closer  to  another  and  each  closer  to  some  common 
goal — if  parole  isolates,  separates  and  denigrates,  parole  will  be  a  prison  without 
walls,  a  prison  of  the  mind.  Prisoners  have  said  repeatedly  that  prison  imprisons 
the  body  only  but  that  the  mind  can  remain  free.  Parole,  then,  frees  the  body, 
but  fetters  the  soul. 

Added  to  the  alien  laws,  regulations,  customs  and  values  of  privileged  society, 
as  viewed  by  the  parolee,  the  parole  regulations  and  restrictions  (most  of  which 
are  unrelated  to  his  crime)  impose  even  further  i.-olation  and  dissociation  from 
the  society  to  which  he  returns.  If  any  opportunity  exists  for  the  prisoner  to 
return  to  another,  more  flexible  and  accepting  sector  of  society,  the  primitive, 
punitive,  and  sterilizing  parole  regulations  which  mark  him  a  convict  in  his  own 
mind  and  the  minds  of  others  make  him  a  mark  for  social  rejection. 

Thus,  the  prison  reaches  out  from  prison  and  into  the  street;  bringing  the 
same  mentality,  the  same  disrespect  for  human  condition,  the  same  lack  of 
humanity,  of  brotherhood,  of  shared  responsibilities  that  lie  behind  the  doors  now 
closed  behind  the  parolee. 

Parole,  rather  than  being  an  indication  of  natural  trust,  renewed  respect  and 
shared  concern,  extends  the  guardianship  of  the  correctional  institution  into 
society.  The  Parole  Officer  is  viewed  as  an  adversary,  as  hostile  and  suspicious. 
as  lying  in  wait  for  a  minor  infraction  which  will  establish  the  status  quo — life 
behind  bars.  People  will,  as  social  psychologists  understand,  behave  in  a  way 
which  fulfills  the  expectations  that  others  have  of  them.  Behavior  is  a  self- 
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fulfilling  prophecy.  In  some  way.  therefore,  a  break  in  the  cycle  must  occur  be- 
fore complete  reinstatement  and  integration  into  society  can  occur. 

The  ceaseless  tension  and  fear  of  offense  even  for  the  most  minor  deviation 
while  on  parole  is  a  persistent  complaint  of  parolees.  The  feelings  of  surveil- 
lance, of  disrespect,  of  distrust  bring  them  into  conflicting  and  hostile  relations 
with  the  authorities. 

The  public  stigmatizing  of  ex-prisoners  on  parole  causes  the  man  to  demean 
and  denigrate  himself,  to  falter  in  confidence,  to  alienate  himself  from  a  harshly 
demanding  society  and,  most  often,  to  seek  a  solution  outside  of  the  law. 

In  this  way,  we  can  see  that  the  cycle  is  complete.  The  underprivileged  is  first 
isolated  from  society  and  rejected  by  it.  His  own  anger  leads  to  rejection  in  the 
form  of  an  antisocial  act  against  the  society  that  has  rejected  him.  That  society 
now  isolates  him  as  punishment  for  the  anti-social  behavior,  thereby  further 
rejecting  him.  The  rejected  man  escalates  his  anger  and  rejects  the  rejector  more 
intensely.  Upon  his  release,  the  .society  continues  its  rejection  by  an  oppressive 
and  demeaning  parole  system  which  generates  further  anger  and  rejection  of 
society  by  the  parolee  and  leads  once  more  to  his  isolation. 

At  no  point  is  the  adversary  position  abandoned :  at  no  time  are  mutual  re- 
sponsibilities faced  or  mutual  goals  pursued.  The  distance  is  maintained,  and  the 
distrust  which  grows  from  distance  is  increased. 

A  humane  parole  system  is  a  working  partnership  in  which  power  does  not 
play  a  role.  The  weakness  and  failure  of  one  does  not  imply  the  strength  and 
success  of  the  other,  but  rather  Implies  a  problem  of  both,  a  failure  to  see  so- 
ciety's benefit  in  the  benefit  of  all  of  its  members. 

A  sterile  and  ineffective  parole  program  is,  in  the  end,  a  detriment  to  society, 
sapping  its  strength,  wasting  its  energy  and  dissolving  its  natural  human  bonds. 
Parole,  as  viewed  by  prisoners,  must  be  the  establishment  of  faith,  the  renewal 
of  partnership  and  the  growth  of  mutual  effort  toward  a  whole  society. 

An  oppressive  or  demeaning  parole  system  will  isolate  man  from  man  as  a 
diseased  organ  in  a  body  will  weaken  the  whole,  placing  undue  and  dangerous 
strain  upon  tlie  intact  parts.  Recent  reformation  of  parole  laws  has  begun  to  ap- 
proach the  issue  of  humane  parole,  but  the  parolee  continues  to  sense  the  dis- 
trus!,  the  reservations,  the*  partial  withdrawal  of  society  from  an  open  and 
full  relationship  with  those  whom  it  has  rejected. 

The  coercive  and  threatening  elements  of  imprisonment  continue  to  cast  a 
shadow  on  parole.  Pressures  to  conformity,  to  docility,  to  de-individualization. 
to  suppression  of  personal  as.sertion  and  creativity  follow  the  parolee  beyond 
the  walls  and  into  society.  Modern  technology  and  medicine  will  only  disguise 
such  coercion,  reducing  the  public  outcry  and  resistance. 

But  the  i>ersonal  effects  of  parole,  those  which  engender  the  anger  and  re- 
jection, will  not  be  reduced  by  treating  the  problem  medically  or  technically. 
Whether  an  infraction  of  a  minor  or  trivial  regulation  is  recognized  as  a  parole 
violation,  or  whether  it  comes  to  be  viewed  as  psychiatrically  deviant  or  socio- 
pathic  behavior  matters  little.  Man's  inhumanity  to  man  is  not  reduced  by  medi- 
cal technology  or  terminology,  nor  does  the  reduction  of  one's  guilt  over  rejection 
of  another,  by  means  of  psychiatric  justification,  aid  those  who  are  rejected,  no 
matter  how  skillfully  guised  the  rejection.  And  in  the  end,  all  men  will  share 
the  cost  of  their  own  inhumanity  to  one  another. 

Thank  you. 

Addendum 

united  states  district  court  northern  district  of  georgia,  atlanta 

division 

DR.  HARRY  W.  THERIAULT,  Bishop.  Church  of  the  New  Song  of  Universal 
Life,  and  Rector.  The  Fonntainhead  Seminary:  REV.  .JERRY  M.  DORROUGH, 
Vice-Rector.  The  Fountainhend  Seminary,  and  ^Minister.  Church  of  the  New  Song 
of  Univer.sal  Life:  et  al.  vs.  XORMAX  A.  CARLSON.  Director.  Bureau  of  Pris- 
ons: REV.  FREDERICK  SILBER,  Director  of  Chaplaincy  Services,  Bureau 
of  Prisons :  J.  D.  HENDERSON,  Warden.  United  States  Penitentiary.  Atlanta, 
Georgia ;  REV.  JACK  A.  HANBERRY.  Protestant  Chaplain,  Ignited  States  De- 
partment of  Justice.  Bureau  of  Prisons.  United  States  Penitentiary,  Atlanta  ; 
FR.  RAYMOND  A.  BEAJVE,  O.M.F.,  Clatholic  Priest,  United  States  Department 
of  Justice.  Bureau  of  Prisons,  United  States  Penitentiary,  Atlanta ;  et  al. 
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CIVIL  ACTION    NO.    13872 OPINION    AND   ORDER 


Harry  William  Theriault,  self-styled  Bishop  of  Tellus '  and  self-proclaimed 
leader  of  a  group  designated  by  petitioners  as  the  Church  of  the  New  Song,^  is 
also  a  federal  prisoner  incarcerated  presently  in  the  Atlanta  fedei-al  penitentiary 
on  "holdover"  status  from  the  Marion  (Illinois)  federal  penitentiary.  For  a  year 
and  a  half  he  has  sought  to  compel  prison  officials  in  Atlanta  and  Marion  to  grant 
him  the  right  to  hold  religious  services  in  prison  for  those  who  shared  his  belief 
in  the  Eclatarian  faith,''  a  faith  of  which  he  is  the  supreme  exponent.  The  prison 
authorities  denied  his  requests  and  his  appeals  to  respondent  Silber,  Director  of 
Chaplaincy  Services  for  the  Bureau  of  Prisons,  and  respondent  Carlson,  Director 
of  the  Bureau  of  Prisons,  were  unsuccessful. 

Petitioners  then  filed  this  class  action  here  and  the  court,  predicating  its  juris- 
diction upon  28  U.S.C.  Sec.  1361  (1970),  held  four  full  days  of  hearings  on  the 
matter.  Walker  v.  Blackwell,  360  F.2d  66  (5th  Cir.  1966).  ("Walker  I")  The 
court  has  concluded  that  petitioners  and  the  class  they  represent  have  been  denied 
First  Amendment  rights,  and  it  will  order  relief. 

A  full  recitation  of  the  history  of  this  case  is  unnecessary.  Briefly,  Theriault 
and  co-petitioner  Dorrough  founded  the  Church  of  the  New  Song  and  the  Foun- 
tainhead  Seminary  in  1970  while  incarcerated  in  Atlanta.  They  had  obtained 
"doctor  of  divinity"  certificates  from  a  mail-or^der  organization  and,  as  a  "game," 
they  decided  to  challenge  the  chaplaincy  program  in  the  federal  prisons  and,  at 
the  same  time,  to  develop  a  new  religion  of  their  own. 

The  petition  filed  in  this  court  alleged  that  the  Government  had  establishetl 
religion  in  the  Atlanta  penitentiary  and  was  also  prohibiting  its  free  exercise 
by  those  prisoners  who  belonged  to  the  Church  of  the  New  Song.  Petitioners 
claimed  that  a  "pall  of  establishment  orthodoxy"  had  been  cast  over  their  lives 
because  respondents  Hanberry  and  Beane,  the  Protestant  and  Catholic  chap- 
lains, respectively,  who  were  members  of  the  prison  staff  and  federal  employees, 
regularly  submitted  reports  on  the  religious  activities  of  the  prisoners  which  had 
a  direct  bearing  on  the  grant  or  denial  of  parole.  They  also  contended  that  the 
chaplains  were  promoting  the  majority  faiths  at  the  expense  of  minority  faiths 
by  failing  to  grant  religious  standing  to  the  Church  of  the  New  Song.  The  petition 
was  supT)orted  by  the  signature  of  165  prisoners. 

Immediately  after  the  petition  was  allowed  filed  in  this  court,  Theriault  was 
transferred  to  Marion,  which  houses  the  most  severe  security  risks  in  the  federal 
system.  Theriault  now  began  to  take  his  own  religious  claims  seriously  and  at- 
tempted to  explain  them  to  the  prisoners  and  staff  at  Marion.  The  Chief  of 
Classification  and  Parole  at  Marion  testified  in  this  court  that,  at  this  point, 
Theriault's  activities  were  truly  religious  in  nature. 

Theriault  approached  the  Protestant  chaplain  at  Marion  for  permission  to  hold 
religious  services  for  himself  and  his  followers,  but  the  request  was  denied  be- 
cause the  chaplain  felt  the  Church  of  the  New  Song  was  not  "recognized."  Theri- 
ault attempted  to  meet  this  objection  by  assuring  the  chaplain  he  would  obtain 
an  official  church  charter  from  the  Universal  Life  Church.  Inc..  the  mail-order  or- 
g.inization  which  supplied  Theriault  with  his  "doctor  of  divinity"  degree.  The 
chaplain  brought  the  matter  to  the  attention  of  respondent  Silber,*  and  Rev. 

'  Theriault  tpstified  that  he  derives  his  authority  to  be  "Bishop  of  Telliis"  ^Bishop  of  the 
Earth)  from  the  BooIj  of  Revelations  of  the  New  Testament.  Chapter  3.  Verse  .3  of  the 
Bonk  of  Revelations  states:  "Remember  then  what  yon  received  and  heard:  keep  that  and 
repent.  If  you  will  not  awake,  /  will  come  like  n  fhief.  and  you  will  not  know  at  what  hour 
I  will  come  upon  you."  (Emphasis  added.)  Theriault,  who  is  incarcerated  for  robbery 
claims  that  he  is  that  "thief." 

=  Theriault  testified  that  the  name  of  the  Church  Is  derived  from  the  "new  sonc'  that  the 
vouncrer  generation  is  now  sincinff  as  well  as  the  "new  son?"  of  the  new  era  described  in 
ithe  Book  of  Revelations.  5  :  9  and  ] 4  :  .''.  (".   .   .  and  they  sans:  a  new  song"). 

3  Acoordinjr  to  Theriault,  Eclat  is  the  "new  name"  of  the  divinity  referred  to  In  the 
Rook  of  Revelations.  .S  :  12.  Th"  Eclatarian  faithful,  aside  from  one  secretary,  are  to  be 
found  onlv  in  the  federal  penitentiaries  of  Atlanta  and  Marion. 

*  The  text  of  the  chaplain's  letter  to  Rev.  Silber  is  as  follows  : 
Fredkrick   Silbf.r. 
Director  of  Chnplnin  Serriret^ 
Bureau  of  PrinoriK.  Wnshivotm.  D.C. 

As  you  know.  Harry  Theriault.  No.  f>0987.  was  transferred  to  Marion  from  the  Atlanta 
penitentiary.  He  represents  himself  as  a  Bishop  in  the  Church  of  the  New  Song. 

His  initial  moves  to  have  use  of  the  fhapel.  distribute  literature  and  hold  study  classes 
have  been  denied.  The  reason  for  such  denfal  is  that  he  is  not  recognized  as  a  church.  He 
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Silber  testified  in  court  that  he  upheld  the  decision  of  the  Marion  chaplain  be- 
cause the  Church  of  the  New  Song  and  the  Eclatarian  faith  were  not  "recog- 
nized." Theriault  also  wrote  to  respondent  Carlson  but  received  only  a  form 
response  directing  him  to  the  institutional  staff. 

As  Theriault  continued  his  activities  among  the  Marion  prisoners,  the  staff 
began  to  suspect  that  he  was  actually  organizing  a  radical  political  movement. 
One  staff  member  filed  a  memorandum  on  the  subject  and -urged  that  some- 
thing be  done  to  control  Theriault's  activities.^  Three  days  after  the  memorandum 
was  filed,  Theriault  was  placed  in  punitive  segregation  ("H-Unit")  for  failing 
to  obey  the  order  of  a  security  officer  to  move.  He  was  subsequently  released 
and  later  cited  for  a  minor  violation  and  for  threatening  a  security  oflBcer. 

On  April  1.  1971  Theriault  approached  Mr.  J.  Culley,  a  correctional  supervisor, 
and  demanded  a  place  to  hold  religious  services.  Culley  discussed  the  matter  with 
Theriault  but  refused  to  accede  to  his  demand.  Then,  "as  a  preventive  measure," 


now  comes  witli  a  letter  addressed  to  a  I'niversal  Life  Church  in  Modesto,  Califor- 
nia renuestins  a  church  charter,  etc.  It  is  reported  that  he  has  this  kind  of  charter  for 
the  church  he  had  in  the  penitentiary  in  Atlauta.  There  are  no  doubt  "diploma  mills." 
etc.,  who  for  fees  or  favors  would  send  him  the  necessary  papers  and  documents.  We  will 
have  a  check  by  a  probation  officer  in  this  area  made  on  this  particular  man  and  church. 

When  Theriault  Is  denied  one  place,  he  goes  another.  He  has  some  of  our  staff  involved 
now  in  his  requests  for  recognition.  There  is  little  question  that  if  we  deny  his  efforts  to 
secure  documents  that  there  will  be  writs,  etc.  Therefore,  if  you  have  previous  experience 
in  similar  eases  or  could  advise  us  It  would  be  appreciated.  Also,  we  want  to  advise  you 
of  this  case  so  vou  would  not  be  unaware. 

The  move  with  him  has  been  made  with  diplomacy  and  while  it  is  not  an  emergency, 
it  could  develop.  Any  help  in  this  matter  would  be  appreciated. 

William  G.  Bzell, 
Protestant  Chaplain,  U.S.  Penitentiary,  Marion,  III. 

B  The  text  of  the  memorandum  is  as  follows  : 

"Subject :    Theriault's    activities    and    organization    of    inmates. 

"During  the  past  quarter  in  F  unit,  I  have  observed  Theriault's  activities,  both  In  and 
out  of  the  unit.  Following  is  a  listing  of  Incidents  and  observations  that  has  led  me  to 
believe  he  has  formulated  a  strong,  radical  power  structure  in  this  institution  and  others. 
Also,  It  would  not  be  hard  to  believe,  he  may  have  some  followers  on  the  outside. 

"Theriault  has  organized  a  group  called  'The  New  Church  of  World  Song'  or  something 
similar  to  this.  He  is  the  leader  and  members  address  him  as  the  Bishop.  Others  have 
been  ordained  as  ministers  by  him.  I  have  no  idea,  as  to  how  large  this  organization  might 
be.  Some  investigation  would  reveal  this. 

"Kessler  1707-135,  E-B-10.  attempted  to  assist  Theriault  In  his  duties  as  F  orderly, 
a  few  weeks  ago.  Both  were  warned  and  Kessler  sent  out  of  the  unit.  This  time  I  was 
informed  Kessler  was  one  of  his  ministers  and  as  such  should  be  allowed  to  assist  him. 

"Theriault  was  greatly  upset,  when  Gomez  F-C-18,  was  taken  to  H  unit  the  first  time 
and  became  very  inquisitive  after  informing  me  this  was  another  of  his  ministers  and 
seemed  to  convey  to  me  that  he  should  be  given  this  information  because  he  was  Gomez 
Bishop. 

•.  "He  has  constantly  kept  occupied,  writing  writs  and  other  legal  papers  for  the  Inmate 
population.  This  seems  to  be  a  very  big  business,  that  occupies  most  of  his  time. 

"Arnold  and  I  unit  recently  made  an  attempt  to  assist  in  the  orderly  work  and  again 
both  were  warned.  Minshew  F-A-9  has  assisted  Theriault  on  a  few  occasions,  before 
being   assigned    to    the   food    service    detail. 

"Mr.  Tremper  returned  some  papers  to  him  recently,  advising  him  they  could  not  be 
sent  out.  He  immediately  asked  me  to  call  Mr.  Keohane.  I  complied  and  was  advised 
that  Mr.  Edmonds  was  in  charge  that  day.  Mr.  Edmonds  would  not  give  Theriault  permis- 
sion to  send  the  papers  out.  Theirault  became  very  upset  and  proceeded  to  say  this  was 
a  conspiracy  to  prevent  him  from  mailing  this  material.  He  proceeded  to  use  several  colorful 
adjectives  to  describe  Mr.  Edmond  to  Welty  F-S-8.  I  advised  him  to  be  careful  in  using 
thes^  terms  in  relation  to  staff  members.  His  comment  was  'Freedom  of  speech,  man.' 
During  the  discussion,  Welty  advised  him,  the  matter  should  be  taken  to  the  warden 
and  not  mess  with  these  people. 

"Theriault  became  quite  frustrated  after  not  being  allowed  to  visit  Alderlsio  85719-132 
in  the  hospital  (12-10-70).  He  seemed  to  think  regulations  do  not  apply  to  him  as 
one  befitting  his  position. 

"I  was  told  he  held  a  meeting  in  the  V.  T.  building  (12-11-70),  with  several  members 
of  his  group.  This  can  be  verified  l»y  the  supervisor  of  the  evening  watch  and  the  V.  T. 
officer.  He  left  the  unit  12-12-70  with  a  Bible.  I  believe  he  conducted  a  meeting  somewhere 
on  this  date.  This  would  need  some  checking.  Gomez  attempted  to  attend  Mr.  Sumners 
group  on  this  date  but  suddenly  changed  his  mind.  He  seemed  to  have  some  purpose  in 
checking  the  group. 

"Considering  these  incidents  and  other  information  gathered  during  these  past  few 
days.  I  feel  Theriault  has  shown  great  disregard  for  the  Institutional  authority  and 
regulations  and  has  went  about  setting  up  this  organization,  with  him  as  the  central 
power  figure,  utilizing  the  talents  of  several  key  figures  as  ministers.  This  group  has 
members  of  all  races  and  has  the  characteristics  of  an  extremist  group  on  the  far  left, 
completely  against  the  sy.stem  (whatever  It  may  consist  of)  and  will  let  nothing  stop 
or  stand  in  its  way. 

"It  is  my  opinion,  that  if  something  is  not  done  to  control  the  activities  of  Theriault, 
we  will  have  an  incident  In  the  near  future  causing  damage  to  the  institution  proper  or 
injuries  to  personnel  to  compel  agreement  to  the  groups  demands." 
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Culley  bad  Theriault  placed  in  punitive  segregation  ("H-Unit").*  Theriault 
remained  in  H-Unit  from  tliat  night  until  he  Avas  transferred  to  Atlanta  for  the 
hearings  before  this  court.^  The  day  Theriault  was  received  back  in  Atlanta  he 
was  immediately  placed  in  the  segregation  unit  and  he  is  still  there  today. '  The 
court  finds  as  fact  that  the  sole  basis  for  the  punitive  segregation  of  Theriault 
was  his  demand  to  hold  religious  services. 

A.    THE    "establishment"    CLAIM 

The  "establishment"  claim  raised  by  petitioners  is,  for  the  most  part,  without 
merit.  The  Bureau  of  Prisons  is  statutorily  charged  with  the  responsibility  of 
providing  for  the  care,  subsistence,  protection,  instruction  and  discipline  of 
federal  prisoners.  18  U.S.C.  Sec.  4042  (1970).  The  Bureau  has  carried  out  this 
responsibility  by  creating  programs  to  meet  the  needs  of  the  inmates — be  they 
physical,  mental,  or  spiritual  needs. 

In  order  to  effectuate  these  programs  the  Bureau,  of  course,  must  hire  pro- 
fessional staff — doctors,  social  workers,  teachers,  and  clergymen.  The  Bureau 
cannot  maintain  a  full  complement  of  medical,  educational,  or  religious  pro- 
fessionals on  the  prison  staffs,  and  a  representative  selection  must  necessarily 
suffice.  The  ordained  clergymen  on  the  federal  payroll  Avho  serve  as  chaplains 
in  the  federal  prison  system  are  hired  to  provide  for  the  spiritual  needs  of  all 
prisoners,  whatever  their  religious  denomination,  and  they  are  not  merely  the 
emissaries  of  their  respective  churches.  As  Mr.  Justice  Brennan  has  written : 

"There  are  certain  practices,  conceivably  violative  of  the  Establishment 
Clause,  the  striking  down  of  which  might  seriously  interfere  with  certain 
religious  liberties  also  protected  by  the  First  Amendment.  Provisions  for  churches 
and  chaplains  at  military  establishments  for  those  in  the  armed  services  may 
afford  one  such  example.  The  like  provision  by  state  and  federal  governments 
for  chaplains  in  penal  institutions  may  afford  another  example.  It  is  argued  that 
such  provisions  may  be  assumed  to  contravene  the  Establishment  Clause,  yet  be 
sustained  on  constitutional  grounds  as  necessary  to  secure  to  the  members  of 
the  Armed  Forces  and  prisoners  those  rights  of  woi-ship  guaranteed  under  the 
Free  Exercise  Clause.  Since  government  has  deprived  such  persons  of  the 
opportunity  to  practice  their  faith  at  places  of  their  choice,  the  argument  runs, 
government  may,  in  order  to  avoid  infringing  the  free  exercise  guarantees,  pro- 
vide substitutes  where  it  requires  such  persons  to  be. . . . 


«  The  text  of  the  report  preparer!  by  Culley  on  the  Incident  Is  as  follows  : 

"At  approximately  .5  :30  p.m.  tills  evening  Theriault  approached  Mr.  .T.  White  C/S 
and  myself  in  the  en^t  corridor  and  demanded  a  place  to  hold  a  religious  service.  I  ex- 
plained to  him  that  to  hold  a  meeting  of  a  religious  nature  he  would  have  to  obtain 
approval  of  the  administration  by  working  through  the  Chaplain.  He  would  not  accept 
this  as  an  answer  to  his  question  or  demand.  At  this  time  he  appeared  to  be  getting 
emotional,  so  I  asked  him  to  step  into  the  office  and  we  would  discuss  the  matter. 

"To  take  away  the  opportunity  of  Theriault  creating  an  incident,  if  he  so  desired, 
I  kept  him  in  the  office  until  the  evening  yard  was  closed   and  we  had  began   to  count. 

"During  our  talk  in  the  office,  Theriault  still  demanded  to  be  permitted  to  worship 
his  Lord  in  a  place  where  other  inmates  could  come  if  they  so  desired. 

"He  stated  he  would  hold  his  services  and  if  I  attempted  to  break  it  up,  I  would  have 
to  resort  to  violence  because  no  one  would  leave  if  I  instructed  them  to  leave.  As  Theriault 
left  the  office  for  count  he  commented,  I  will  do  what  I  feel  I  have  to. 

"As  a  preventive  measure  toward  any  type  of  incident  taking  place  as  he  indicated,  I 
placed  him  In  H-Unit  Immediately  after  count  before  the  general  population  was  released 
for  evening  activities. 

"Theriault  offered  no  resistance  during  the  move.  He  asked  if  this  was  my  decision 
or  had  T  called  someone.  I  told  him  It  was  mine.  He  then  stated.  'Can't  we  come  to  an 
understanding.  I  didn't  say  I  was  going  to  do  it  tonight.'  He  further  stated  that  he  would 
do  as  I  instructed. 

"In  H-Unit  Theriault  refused  to  remove  his  clothing  for  a  shakedown.  It  was  very 
clear  that  he  wanted  the  staff  to  man-handle  him.  His  pockets  were  emptied,  belt  removed 
and  he  was  given  a  very  thorough  frisk  shakedown.  To  assure  the  chance  ot  contrabrand 
not  being  introduced   into  the  unit.  Theriault  was  placed  in  a  closed  front  cell. 

"Note.  At  approximately  9  :00  p.m.  I  visited  with  Theriault  in  H-Unlt.  I  asked  if  he 
was  willing  to  submit  to  a  strip  shakedown.  He  stated.  'I  am  not  playing  your  silly  games 
and  if  you  try  something  there  will  be  violence.'  I  advised  him  again  why  he  was  in  the 
closed  front  cell  and  if  he  submitted  to  the  shake-down  I  would  move  him  to  the  front  at 
this  time.  He  would  not  have  anything  to  do  with  tbf>  request. 

^That  night  Theriault  d'^-troyed  nart  of  his  IT  ITnlt  ccU  and  the  next  day  both  kicked 
and  threatened  a  security  officer. 

"  On  October  2S.  1971,  prior  to  Theriault's  transfer  to  Atlanta,  the  special  intelligence 
supervisor  at  the  Atlanta  penitentiary  circulated  a  memorandum  advising  all  staf?  that 
Theriault  was  to  be  placed  in  segregation  upon  his  reception  at  Atlanta  and  was  not  to 
be  removed  from  segregation  without  the  approval  of  the  associate  warden — Controls, 
When  Theriault  was  received  back  at  Atlanta  on  November  6,  1971,  he  was  placed  in  the 
segregation    unit    in    accordance   with    the    October    28th    memorandum. 
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"Such  activities  and  practices  seem  distinguishable  from  the  sponsorship  of 
daily  Bible  reading  and  prayer  recital.  For  one  thing,  there  is  no  element  of 
coercion  present  in  the  appointment  of  military  or  prison  chaplains ;  the  soldier 
or  convict  who  declines  the  opportunities  for  worship  would  not  ordinarily  sub- 
ject himself  to  the  suspicion  or  obloquy  of  his  peers.  Of  special  significance  to 
this  distinction  is  the  fact  that  we  are  here  usually  dealing  with  adults, 
not  with  impressionable  children  as  in  the  public  schools.  ]M(ireover,  the  school 
exercises  are  not  designed  to  provide  the  pupils  with  general  opportunities  for 
worship  denied  them  by  the  legal  obligation  to  attend  school.  The  student's 
compelled  presence  in  school  for  five  days  a  week  in  no  way  renders  the  regu- 
lar religious  facilities  of  the  community  less  accessible  to  him  than  they  are 
to  others.  The  situation  of  the  school  child  is  therefore  plainly  unlike  that  of 
the  isolated  soldier  or  the  prisoner. 

"The  State  must  be  steadfastly  neutral  in  all  matters  of  faith,  and  neither 
favor  nor  inhibit  religion.  In  my  view,  government  cannot  sponsor  religious 
exercises  in  the  public  schools  without  jeopardizing  that  neutrality.  On  the 
other  hand,  hostility,  not  neutrality,  would  characterize  the  refusal  to  pro- 
vide chaplains  and  places  of  worship  for  prisoners  and  soldiers  cut  off  by  the 
State  from  all  civilian  opportunities  for  public  communion,  the  withholding  of 
draft  exemptions  for  ministers  and  conscientious  objectors,  or  the  denial  of 
the  temporary  use  of  an  empty  public  building  to  a  congregation  whose  place 
of  worship  has. been  destroyed  by  fire  or  flood.  .  .  ."  Ahinqton,  School  District  r. 
Sclrempih  374  U.S.  203.  29(>-299  (1963)  (concurring  opinion) . 

The  court  concludes  that  the  maintenance  by  the  Bureau  of  Prisons  of  chap- 
lains at  the  Atlanta  federal  penitentiary  is  not  unconstitutional.  See  Horn  v. 
People  of  California,  321  F.  Supp.  961  (E.D.Cal.  1968). 

Notwithstanding  this  conclusion,  the  court  does  find  merit  in  petitioners' 
claims  about  the  filing  of  religious  reports  by  respondents  Hanberry  and  Beane. 
The  testimony  before  this  court  established  that  Rev.  Hanberry  and  Fr.  Beane 
regularly  submit  reports  to  the  caseworkers  at  the  Atlanta  penitentiary  in 
which  they  comment  on  the  inmates'  'participation  or  lack  of  participation  in 
their  respective  religious  activities.  These  reports,  together  with  reports  from 
other  staff  members,  are  culled  by  the  caseworkers  and  form  part  of  the  in- 
mates' profiles  which  are  presented  to  the  Board  of  Parole  when  the  inmates  are 
being  considered  for  release  on  i)arole.  It  is  not  inconceivable  that  the  grant  or 
denial  of  parole  is  based,  to  some  degree,  on  the  religious  reports  submitted  by 
the  chaplains. 

In  the  court's  view,  the  submission  of  religious  reports  by  respondents  Han- 
berry and  Beane  involves  the  Government  in  a  violation  of  the  neutrality  it 
must  maintain  with  respect  to  religion.  There  can  be  no  doubt  that  an  inmate 
whose  file  contains  a  positive  religious  report  stands  a  better  chance  of  being 
released  on  parole  than  an  inmate  with  a  neutral  or  negative  religious  report. 
Indeed,  it  is  likely  that  the  inmates'  very  knowledge  of  the  existence  of  these 
religious  reports  may  compel  some  to  participate  in  religious  activities.  The 
Government,  by  allowing  these  religious  reports  to  be  submitted,  is  in  effect 
promoting  religion  among  inmates  and  indirectly  punishing  the  atheist,  agnostic, 
or  Eclatarian  who  declines  to  participate  in  these  religious  programs.  This  is 
uncon.stitutional.  As  the  Supreme  Court  has  declared  : 

"Government  in  our  democracy,  state  and  national,  mu,st  be  neutral  in  mat- 
ters of  religious  theory,  doctrine,  and  practice.  It  may  not  be  hostile  to  any 
religion  or  to  the  advocacy  of  no-religion ;  and  it  may  not  aid,  foster,  or  pro- 
mote one  religion  or  religious  theory  against  another  or  even  against  the  mili- 
tant opposite.  The  First  Amendment  mandates  governmental  neutrality  be- 
tween religion  and  religion,  and  between  religion  and  nonreliglon."  Epperson 
V.  Arkansas,  393  U.S.  97, 103-104  (1968). 

The  court  will  accordingly  enjoin  the  submission  of  these  religious  reports 
by  respondents  Hanberry  and  Beane. 

B.  The  "Free  Exercise"  Claim 

The  chaplains  at  Atlanta  and  Marion,  as  well  as  Rev.  Silber,  denied  Theri- 
ault's  requests  to  hold  religious  services  because  they  felt  the  Church  of  the 
New  Song  and  the  Eclatarian  faith  were  not  "recognized."  The  insistence  by 
these  federal  employees  that  Theriault  and  his  followers  meet  this  "recognition" 
standard  before  they  might  freely  exercise  their  religious  beliefs  runs  squarely 
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afoul  of  the  First  Amendment.*  One  of  the  purposes  of  the  First  Amendment  was 
to  prohibit  the  imposition  by  government  of  any  standard  as  a  prerequisite  to 
the  free  exercise  of  religion.  As  the  Supreme  Court  has  noted  : 

"By  the  time  of  the  adoption  of  the  Constitution,  our  history  shows  that 
there  was  a  widespread  awareness  among  many  Americans  of  the  dangers  of 
a  union  of  Church  and  State.  These  people  knew,  some  of  them  from  bitter  per- 
sonal experience,  that  one  of  the  greatest  dangers  to  freedom  of  the  Individual 
to  worship  in  his  own  way  lay  in  the  Government's  placing  its  official  stamp  of 
approval  upon  one  particular  kind  of  prayer  or  one  particular  form  of  religious 
services.  They  ki  rw  the  anguish,  hardship  and  bitter  strife  that  could  come 
when  zealous  religious  groups  struggled  with  one  another  to  obtain  the  Gov- 
ernment's stamp  of  approval  from  each  King.  Queen,  or  Protector  that  came  to 
temporary  power."  Engel  v.  Vitale,  370  U.S.  421,  429  (1962). 

But  resix)iidents  go  further.  They  argue  that  Theriault's  "religion"  is  not  a 
religion  at  all  but  merely  a  random  amalgamation  of  pseudo-political  notions ; 
that  his  "church"  is  nothing  but  a  collection  of  some  of  the  worst  prisoners  in 
the  federal  system.  Similar  arguments  were  offered  by  prison  officials  wlien  so- 
called  Black  Muslim  prisoners  began  suing  in  federal  court  for  religious  freedom. 
One  of  the  first  courts  to  deal  with  these  arguments  responded  as  follows : 

"Under  freedom  of  religion  in  this  country  a  person  has  an  absolute  right  to 
embrace  the  religious  belief  of  his  choice.  The  Constitution  does  not  define  'reli- 
gion' and  reference  to  standard  sources  of  the  meaning  of  words  indicates  that 
there  is  not  complete  agreement  on  even  a  definition  of  the  term.  Nor  is  it  the 
function  of  the  court  to  consider  the  merits  or  fallacies  of  a  religion  or  to  prai.se 
or  condemn  it,  however  excellent  or  fanatical  or  preposterous  it  may  be.  Whether 
one  is  right  about  his  religion  is  not  a  subject  of  knowledge  but  only  a  matter 
of  opinion. 

"It  is  sufficient  here  to  say  that  one  concept  of  religion  calls  for  a  belief  in 
the  existence  of  a  supreme  being  controlling  the  destiny  of  man.  That  concept 
of  religion  is  met  by  the  Muslims  in  that  they  believe  in  Allah,  as  a  supreme 
being  and  as  the  one  true  god.  It  follows,  therefore,  that  the  Muslim  faith  is  a 
religion."  Fulwood  v.  Clemmer,  206  F.Supp.  370,  373  (D.D.C.  1962). 

The  record  in  this  case  amply  reflects  the  tenets,  such  as  they  are,  of  the 
Church  of  the  New  Song  and  the  Eclatarian  faith.  The  Eclatarian  faithful  wor- 
ship a  divine  and  universal  spirit  w'hich  they  identify  as  "Eclat"  and  which  they 
believe  manifests  itself  in  all  animate  and  inanimate  objects.  Since  each  person 
is  thougiit  to  possess  some  of  this  universal  spirit,  the  Eclatarians  believe  that 
loneliness  may  be  overcome  and  true  brotherhooid  achieved  if  people  became 
m^ore  conscious  of  E}clat.  Petitioners  have  their  own  Eclatarian  Bible,  their  own 
Eclatarian  newsletter  ("The  Leaves"),  their  own  religious  nomenclature,  and 
various  other  religious  paraphernalia.  A  number  of  inmates  testified  before  this 
court  that  Theriault  and  his  teachings  have  had  a  positive,  rehabilitative  effect 
upon  their  lives  and  have  inspired  them  religiously.  This  court  is  not  unmindful 
of  the  very  real  possibility  that  pe^titioners  are  still  engaging  in  a  "game"  and 
attempting  to  perpetrate  a  colossal  fraud  upon  both  this  court  and  the  federal 
prison  system.  Nevertheless,  with  all  due  respect  to  respondents,  the  court  cannot 
declare  petitioners'  religion  illegitimate. 

Respondents  contend,  however,  that  even  if  the  Eclatarian  faith  is  not  il- 
legitimate, they  need  not  permit  its  free  exercise  in  prison  because  Theriault 
and  his  followers  are  violent  and  threaten  the  security  of  the  prison.  Certainly 
if  respondents  could  show  that  a  compelling  and  substantial  public  interest  re- 
quired the  subjugation  of  petitioners'  First  Amendment  rights,  they  would 
prevail.   Walker  v.  Blackwell,  411  F.  2d  23   (5th  Cir.  1969)    ("Walker  II").^» 


^  It  appears  also  to  run  afoul  of  Policy  Statement  7300. 43A  of  the  Bureau  of  Prisons 
which  was  issued  by  respondent  Carlson.  That  Statement  commits  the  Bureau  to  extending 
the  greatest  amount  of  religious  freedom  possible  within  a  prison  context  to  committed 
offenders,  and  assistinjr  them  in  the  practice  of  "the  religion  of  their  choice."  Nowhere 
in  that  Statement  Is  there  an  Indication  that  only  "recognized"  religions  can  be  practiced. 

">  This  same  standard  has  been  applied  in  cases  dealing  with  state  Institutions.  E.g., 
Brown  v.  Peyton.  437  F.  2d  1228  (4th  Cir.  19711.  In  Long  v.  Parker,  390  F.  2d  816  (3d 
Cir.  1968),  and  Banks  v.  Havener,  234  F.  Supp.  27  (E.D.  Va.  1964).  however,  a  "clear  and 
present  danger"  test  was  enunciated.  In  a  thoughtful  note.  Judge  Hlgginbotham  has 
suggested  that  the  "clear  and  present  danger"  test  might  be  Inapplicable  in  the  context  of 
a  prison  community  and  that  a  less  rigorous  "clear  and  probable  danger"  test  might  be 
more  appropriate  so  that  prison  officials  need  not  suffer  a  catastrophic  riot  in  order  to 
create  a  factual  record  sufficient  to  justify  the  Imposition  of  restraints.  Knuckles  v. 
Prasse,  302  F.  Snpp.  1036,  1048-1049  (E.D.  Pa.  1969),  aff'd.  435  F.  2d  1255  (3d  Cir. 
1970),  cert,  denied.  403  U.S.  936  (1971). 

Judge  Hlgginbotham's  observations  have  much  appeal.  However,  in  the  instant  case, 
this  court  concludes  that  respondents  have  not  even  shown  a  clear  and  probable  danger 
emanating  from  Theriault  or  the  Church  of  the  New  Song. 
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But  the  burden  upon  respondents  is  heavy,  and  a  cursory  review  of  the  Black 
Muslim  cases  reveals  how  very  heavy  that  burden  is. 

In  Cooper  v.  Pate,  324  F.  2d  165  (7th  Cir.  19(53),  a  state  prisoner  had  filed 
a  civil  rights  claim  alleging  that  he  was  confined  in  punitive  segregation  and 
deprived  of  religious  rights  because  he  was  a  Black  Muslim,  and  the  district 
court  had  dismissed  the  prisoner's  petition.  On  appeal  the  Attorney  General 
of  tlie  State  of  Illinois  asked  the  Seventh  Circuit  to  take  judicial  notice  of 
certain  social  studies  purporting  to  show  that,  "despite  its  pretext  of  a  re- 
ligious facade,"  the  Black  Muslim  Movement  was  an  organization  dedicated 
to  the  overthrow  of  the  white  race  and  to  the  incitement  of  riots  and  vio- 
lence inside  prison  walls. 

The  Attorney  General  also  asked  the  court  to  take  judicial  notice  of  an 
oflScial  police  study  which  documented  numerous  acts  of  violence  committed 
by  members  of  the  Black  Muslim  Movement  in  a  variety  of  state  and  federal 
prisons,  including  the  Atlanta  federal  penitentiary.  The  Seventh  Circuit  agreed 
to  take  judicial  notice  of  these  studies  and  affirmed  the  lower  court's  dis- 
missal of  the  petition.  The  Supreme  Court  reversed  and  held  that  the  petition 
stated  a  valid  cause  of  action.  Cooper  v.  Pate,  378  U.S.  546  (1964).  On  remand, 
the  district  court  enjoined  prison  oflScials  from  denying  the  petitioner  and  other 
Black  Muslim  prisoners  the  right  to  communicate  with  and  visit  ministers 
of  their  faith  and  the  right  to  attend  religious  services  conducted  by  them. 
The  Seventh  Circuit  affirmed.   Cooper  v.   Pate.  382  F.  2d  518    (7th  Cir.  1967). 

Similarly,  in  Long  v.  Parker,  384  U.S.  32  (1966),  the  Supreme  Court  vacated 
the  judgment  of  a  district  court,  which  had  been  affirmed  by  the  Third  Circuit, 
dismissing  the  petition  of  a  Black  Muslim  prisoner  at  the  federal  penitentiary  in 
Lewisburg,  Pennsylvania  who  complained  of  the  deprivation  of  religious  rights. 
On  remand,  the  district  court  denied  relief  and  relied  on  its  decision  in  Desmond 
V.  Blftckwell,  235  F.  Supp.  246  (M.D.Pa.  1964).  In  Desmond  the  district  court 
found  that  Black  Muslim  meetings  were  devoted  to  the  doctrine  of  hate,  that  those 
attending  such  meetings  referred  to  staff  as  "monsters  of  inferior  intelligence," 
"devils,"  and  "skunks,"  that  the  supervision  of  such  meetings  caused  a  depletion 
in  the  staff  force  and  made  it  less  available  for  other  duties,  that  militarily-trained 
prisoners  known  as  the  Fruit  of  the  Islam  stood  guard  at  the  entrance  to  the 
meetings,  that  some  Black  Muslims  assaulted  and  stabbed  another  prisoner  in 
order  to  induce  him  to  join  their  faith,  and  that  when  disciplinary  action  had  to  be 
taken  against  one  member  of  the  group  the  entire  membership  approached  the 
control  center  of  the  institution  and  demanded  his  release  from  administrative 
segregation.  On  appeal,  however,  the  Third  Circuit  vacated  the  judgment  of  the 
district  court  and  remanded  the  case  for  further  proceedings.  Long  v.  Parker,  390 
F.  2d  816  (3d  Cir.  1968).  The  court  found  that  the  district  court's  reliance  on 
Desmond  was  misplaced  and  that : 

"Mere  antipathy  caused  by  statements  derogatory  of,  and  offensive  to  the  white 
race  is  not  sufficient  to  justify  the  suppression  of  religious  literature  even  in  a 
prison.  Nor  does  the  mere  speculation  that  such  statements  may  ignite  racial  or 
religious  riots  in  a  penal  institution  warrant  their  proscription,"  At  822. 

No  one  has  testified  that  the  Church  of  the  New  Song  preaches  hate.  There  was 
evidence  that  Theriault  kicked  a  prison  official,  destroyed  government  property, 
threatened  security  officers,"  and  sent  vile  letters  to  a  federal  district  judge  in 
Illinois."^  However,  in  view  of  the  Black  Muslim  cases,  this  court  cannot  say  on 
the  basis  of  this  evidence  that  Theriault  or  his  group  are  so  menacing  that  they 
should  not  be  allowed  to  freely  exercise  their  religion. 

The  court  finds  that  respondents  have  failed  to  show  a  sufficiently  compelling 
public  interest  requiring  the  subjugation  of  petitioners'  First  Amendment  rights." 


"  Prison  officials  from  Marion  testified  that  Therlault's  threats  caused  them  to  fear  he 
and  his  group  might  engage  In  violent  and  disruptive  actions,  and  they  characterized 
Theriault  as  a  serious  seouritv  rlslc.  However,  in  response  to  questions  from  the  bench, 
these  officials  admitted  that  tliev  -would  characterize  all  the  Inmates  at  Marion  as  serious 
security  risks,  and  that  regular  worship  services  are  held  at  Marion   for  these  Inmates. 

'=  It  "is  a  federal  offense  to  send  anv  mail  which  threatens  to  injure  the  person  of  the 
addressee  IS  U  S  C  §  876  (1970).  A  person  who  commits  this  offense  is  liable  to  a  $10,000 
fine  or  up  to  five  rears  In  prison.  The  vile  letters  which  Theriault  sent  to  the  judge  were 
brought  to  the  attention  of  the  warden  at  Marion  and  respondent  Carlson.  Nevertheless 
the  letters  were  apparently  not  deemed  sufficiently  threatening  to  warrant  criminal 
pro-secution.  ,         ^     ^-     ,,      i^.. 

'3  The  issues  Involved  in  this  case  might  also  be  cast  in  an  "equal  protection  setting. 
Although  the  Instant  case  involves  a  federal  penal  institution  and  the  actions  of  federal 
employees  so  that  the  Equal  Protection  Clause  of  the  Fourteenth  Aimendment  is  inappli- 
cable,'the  Supreme  Court  has  read  "equal  protection"  notions  Into  the  Due  Process  Clause 
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Walker  II,  supra.  Accordiugly,  it  must  grant  ijetitiouers  appropriate  relief  so 
tliey  may  freely  exercise  their  rights  withiu  the  context  of  a  prison  community. 

i.  Religious  activities 

This  court  interprets  the  First  Amendment  as  guaranteeing  the  right  of 
federal  prisoners  who  share  a  common  religion  to  gather  for  devotional  meetings 
and  to  study  the  teachings  of  that  religion.  This  right  cannot  be  denied  the 
members  of  the  Church  of  the  New  Song.  Since  respondent  Carlson  has  already 
promulgated  a  detailed  policy  statement — Bureau  of  I'risons  Policy  Statement 
7300.43A — concerning  the  religious  rights  of  federal  prisoners,  the  court  need 
only  order  him  to  direct  prison  authorities  to  ajtply  that  policy  to  petitioners. 

Policy  Statement  7300.43A  authorizes  the  scheduling  of  worship  services,  re- 
ligious activities,  and  meetings  of  a  religious  natui-e  "with  reasonable  frequency" 
for  all  committed  offenders  under  suwrvisory  procedures  established  by  the 
warden.  It  also  directs  the  prison  chaplains  to  allocate  a  proportionate  share 
of  the  fimds  they  receive  to  meet  the  religious  needs  of  interested  faith  groups. 
Thus,  for  example,  the  Black  Muslims  at  the  Atlanta  penitentiary  are  given 
meeting  space  and  permitted  to  meet  twice  weekly.  Respondent  Beane,  who 
serves  as  their  advisor  in  religious  matters,  reproduces  religious  material  for 
the  Muslims  on  institutional  equipment,  permits  them  the  use  of  a  tape  recorder, 
and  coordinates  the  purchase  of  various  religious  books  from  the  funds  of  the 
institution.  Bethea  v.  Daggatt,  329  F.  Supp.  796  (N.D.  Ga.  1970),  aff'd.  444  F.  2d 
112  (5th  Cir.  1971).  This  is  not  to  say,  of  course,  that  respondents  must  pay 
for  all  the  printing  petitioners  seek,  or  that  the  members  of  the  Church  of  the 
New  Song  may  collect  "tithes"  to  fund  their  own  activities.  As  in  other  areas, 
prison  officials  should  wisely  use  their  discretion  in  the  handling  of  these 
matters. 

Since  there  are  no  ministers  of  the  Eclatarian  faith  outside  prison  walls, 
prison  authorities  may  not  disqualify  Theriault  from  leading  religious  services 
for  his  Church.  See  Bethea  v.  Daggatt,  supra.  This  does  not  mean  Theriault 
is  to  be  treated  as  a  privileged  person ;  he  has  no  more  "right"  to  a  beard  than 
any  other  inmate.  Brooks  v.  Waimcright.  42S  F.  2d  G.52  (.5th  Cir.  1970)  :  Brnirv 
V.  Waimvright,  419  F.  2d  1377  (5th  Cir.  1970).  And  while  Theriault  may  preach 
the  doctrines  of  his  faith — including  the  "Eclatarian  Demandate  of  Natural 
Rights" — at  his  religious  gatherings,  any  proclamations  by  him  urging  violence, 
riots,  or  insiirrection,  may  be  suppressed  by  prison  authorities  and  may  afford 
the  authorities  with  a  sufficient  reason  to  discontinue  the  activities  of  the 
Church  of  the  New  Song.  Knuckles  v.  Prasse,  302  F.  Supp.  1036  (E.D.  Pa.  1969), 
a^'d.  435  F.  2d  1255  (3d  Cir.  1970),  cert,  denied,  403  U.S.  936  (1971). 

2.  Religious  Correspondence 

The  Fifth  Circuit  has  held  that  Black  Muslims  and  other  federal  prisoners 
may  correspond  with  their  religious  leaders  for  spiritual  guidance  and  advice. 
Walker  II,  supra.  It  follows  that  members  of  the  Church  of  the  New  Song  may 
correspond  with  their  religious  leader — Theriault — for  spiritual  guidance  and 
spiritual  advice. 

Of  course,  prison  authorities  may  ascertain  the  contents  of  such  correspondence 
to  make  certain  that  what  is  sought  is  spiritual  guidance  and  spiritual  advice. 
However,  they  may  not  simply  characterize  all  correspondence  of  the  members 
of  the  Church  of  the  New  Song  as  "nonreligious"  because  of  their  subjective 
evaluations  of  the  Eclatarian  faith. 

Theriault  has  no  "right"  to  correspond  with  famous  personalities  to  solicit 
funds  for  his  Church.  Such  correspondence  falls  outside  the  scope  of  First 
Amendment  protection  and  may  be  controlled  by  prison  officials  in  the  custom- 
ary manner.  Shack  v.  Wainwright,  391  F.2d  608  (5th  Cir.)  cert,  denied,  392 
U.S.  915  (1968). 

3.  Punishment  for  Religious  Activities 

This  court  has  found  as  fact  that  Theriault  was  placed  in  punitive  segregation 
at  Marion  April  1,  1971  solely  to  prevent  him  from  holding  religious  services 


of  th!»  Fifth  Anipndmpnt  (which  dops  apply  to  the  federal  srovernment)  and  has  held  that 
federal  action  mav  be  so  discriminatory  as  to  l)e  violative  of  due  process.  Shapiro  v. 
Thompson.  3f)4  F.S.  f.1«!  (1969);  Schneider  v.  Rusk,  .S77  U.S.  163  (19C4)  ;  Bollln:?  v. 
Sharpe.  347U.S.  497  (10.54). 

Nevertheless,  since  this  court  finds  ample  room  within  the  Free  Exercise  Clause  to 
cover  the  issue  In  this  ca-^-e  (see  Brown  v.  Peyton,  suvra  )  and  since  the  Supreme  Court 
itself  has  warned  that  the  "eaual  protection"  and  '"due  process'"  concepts  ma.v  not  be 
always  interchangeable  (PolUnp  v.  Sharpe.  supra  at  409),  the  court  will  rest  Its  conclu- 
sions on  the  First  Amendment. 
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for  himself  and  his  followers.  He  remained  in  punitive  segregation  thereafter 
and  upon  his  transfer  to  Atlanta  for  the  hearings  before  this  court  he  was 
summarily  placed  in  punitive  segregation,  where  he  is  today. 

Since  the  Marion  authorities  unconstitutionally  denied  Theriault  his  First 
Amendment  rights  and  confined  him  in  punitive  segregation  solely  because  he 
sought  to  exercise  those  rights,  his  present  confinement  in  punitive  segregation 
is  unlawful  and  he  must  be  restored  to  the  general  prison  population.  Cooper  v. 
Pate,  382  F.2d  518  (7th  Cir.  1967)  ;  Howard  v.  Smyth,  365  F.2d  428  (4th  Cir. 
1966),  cert,  denied,  385  U.S.  988  (1966)."  The  court  reiterates  that  authorities 
may  take  whatever  disciplinary  measures  are  necessary — including  the  imposi- 
tion of  punitive  segregation — if  Theriault  or  his  group  'begin  to  preach  insur- 
rection or  violence  or  if  they  violate  institutional  rules  and  regulations  requiring 
punishment  subsequent  to  the  date  of  this  opinion  and  order. 

4.  Other  Matters 

Petitioners  have  raised  four  other  issues  which  the  court  finds  are  unrelated 
to  the  central  claim.  They  pray  for: 

(1)  The  right  to  give  legal  advice  to  all  members  of  their  faith; 

(2)  The  right,  at  disciplinary  hearings,  to : 

(a)  a  written  copy  of  the  charge, 

(b)  a  hearing  before  an  impartial  official. 

(c)  cross-examine  accusers,   call   witnesses,  and  have  legal  counsel  or 
counsel  substitute,  and 

(d)  written  decisions  with  specific  findings  and  supporting  conclusions. 

(3)  The  right  to  subscribe  to  and  receive  an  Atlanta  weekly  publication 
called  "The  Great  Speckled  Bird"  ;  and 

(4)  The  right  to  freely  communicate  with  the  press  and  the  publishing 
media. 

Tliere  has  been  no  showing  that  respondents  have  prevented  inmates — ■ 
whether  they  be  members  of  the  Church  of  the  New  Song  or  not — from  fur- 
nishing legal  assistance  to  other  inmates  in  contravention  of  Johnson  v.  Avery, 
.393  U.S.  4.S3  (1069),  and  Wainivright  v.  Coonts,  409  F.2d  1337  (1969).  Of 
course,  prison  officials  may  regulate  the  legal  activities  of  inmates  and  peti- 
tioners have  not  shown  that  re.spondents  have  arbitrarily  or  capriciously  regu- 
lated their  legal  activities.  -See  Avery  v.  Peyton,  378  F.2d  930  (4th  Cir.  1967). 

This  court  is  aware  that  some  recent  decisions  dealing  with  .state  prisons 
have  granted  the  procedureal  due  process  rights  sought  by  petitioners.  E.g., 
lAnHhmtn  v.  Roaster,  333  F.Supp.  621  (E.D.  Va.  1971*)  :  Chitchette  v.  Procnnier, 
328  F.Supp.  767  (N.D.  Cal.  1971).  Nevertheless,  the  court  finds  itself  in  agree- 
nient  v.-ith  the  observation  of  the  Second  Court  that  the  federal  prisons  already 
afford  inmates  due  process  in  disciplinary  hearings  (see  Bureau  of  Prisons 
Policy  Statements  7400.6A)  and  that  those  procedural  rights  which  are  not 
afforded  are  not  constitutionally  mandated.  Sec  Sostre  v.  McGinnia,  442  F.2d 
17S  (2d  Cir.  1971),  petition  for  cert,  filed,  40  U.S.L.W.  3170  (U.S.  Aug.  18,  1971) 
(No.  71-246). 

No  evidence  was  adduced  at  the  hearings  that  petitioners  ever  requested 
'"The  Great  Speckled  Bird"  or  that  such  requests,  if  made,  were  denied.  Peti- 
tioners do  not  contend  that  this  publication  is  a  religious  newsletter  of  the 
Church  of  the  New  Song  and  no  "free  exercise"  issue  is  involved.  Cf.  .Jackson  v. 
Godwin,  400  F.2d  529  (5th  Cir.  1968).  Prison  ofiicials  may  make  reasonable 
regulations  as  to  the  circxilation  of  magazines  and  newspapers  and  this  court 
will  not  interfere  with  such  administrative  matters.  Royal  v.  Clark,  447  F.2d 
501  (5th  Cir.  1971). 

Finally,  the  court  notes  that  Bureau  of  Prisons  Policy  Statement  1220.1A 
(Februray  11,  1972)  now  permits  federal  prisoners  ftill  access  to  the  news 
media  through  the  Prisoners  INIail  Box.  The  court  also  notes  that  under  Bureau 
of  Prisons  Policy  Statement  7300.46  federal  prisoners  may  submit  manuscripts 
for  publication  so  long  as  they  do  not  deal  with  the  details  of  the  author's  life, 
other  inmates,  criminal  careers,  and  matters  currently  in  litigation,  and  so  long 
as  they  do  not  jeopardize  the  security  and  discipline  of  federal  prisons.  The 
court  does  not  find  the  limitation  in  Policy  Statement  7300.46  unconstitutional 
and  will  not  interfere  with  it.  Royal  v.  Clark,  supra. 


'*  There  is  no  basis  in  the  record  to  support  Theriault's  claim  that  he  was  transferred 
to  Marion  In  1070  solely  because  he  filed  his  petition  in  this  court.  Had  there  been  such  a 
basis,  the  court  mipht  have  branded  the  transfer  an  abuse  of  administrative  discretion. 
Cf.,  Lawrence  v.  Willingham.  37.3  F.  2d  731  (10th  Cir.  1967). 
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ORDER 

For  the  foregoing  reasons  petitioners  petition  for  injunctive  and  other  relief 
is  GRANTED  IN  PART  AND  DENIED  IN  PART.  It  is  GRANTED  IN  PART 
as  follows : 

(1)  Respondents  Hanberry  and  Beane  are  enjoined  from  preparing  or  sub- 
mitting oral  or  written  reports  to  other  staff  members  of  the  Atlanta  federal 
penitentiary  concerning  the  religious  activities  of  individual  inmates  at  that 
penitentiary ; 

(2)  Respondent  Carlson  and  respondent  Silber  are  ORDERED  to  direct  prison 
authorities  under  their  jurisdiction  to  grant  petitioners  the  right  to  freely  exer- 
cise their  religion,  including  the  right  to  correspond  with  petitioner  Therault  for 
the  pui-pose  of  seeking  spiritual  guidance,  as  regulated  by  Bureau  of  Prisons 
Policy  Statement  7300.43A  and  in  accordance  with  the  opinion  of  this  court  ; 

(3)  Respondent  Henderson  is  hereby  ORDERED  to  immediately  release  peti- 
tioner Theriault  from  confinement  in  punitive  segregation  and  restore  him  to  the 
general  prison  population  ;  and 

(4)  Respondent  Carlson  is  hereby  ORDERED  to  instruct  prison  authorities 
under  his  jurisdiction  that  they  may  not  re-impose  confinement  in  punitive  seg- 
regation upon  petitioner  Theriault  unless  Theriault  violates  an  institutional  rule 
or  regulation  requiring  such  confinement  subsequent  to  the  date  of  this  opinion 
and  order  or  incites  riot  or  insurrection  during  the  conduct  of  his  religious  activ- 
ities subsequent  to  the  date  of  this  opinion  and  order. 

IT  IS  SO  ORDERED. 

This  25th  day  of  February,  1972. 

Newell  Edenfield, 
United  States  District  Judge. 


(The  statement  referred  to  at  p.  662  follows :) 


Statement  of  Richard  Tanner.  Director,  Prisoner  Affairs,  National  Prison 
Center,  I'exal  Digest  International 

The  major  thrust  of  current  parole  systems  is  to  approach  prisoners  from  a 
negative  perspective  founded  in  false  criteria  that  is  not  intended  to  recognize 
or  consider  the  fundamental  humanity  and  needs  of  the  prospective  parolee. 

Any  proposed  system  of  (Jealing  with  human  problems  must  be  premised  in  an 
honest  recognition  that  humans  are  basically  good  and  mostly  the  circumstances 
of  our  society  and  structured  environment  creates  the  grave  problems  of  anti- 
social behavior. 

Parole  systems  must  begin  with  a  positive  evaluation  of  alternatives  to  strict 
incarceration  and  isolation  of  individuals.  The  very  antithesis  of  constructive 
personal  change  is  found  in  the  present  system  that  dynamically  opposes  true 
social  awareness  and  responsibility. 

I'resent  parole  systems  in  this  country  are  primarily  political  farces  staffed 
with  ignorance  and  utter  negativism.  Our  brothers  and  sisters  in  prisons  have 
absolutely  no  representation  or  right  of  negotiations  before  these  star  chamber 
parole  boards,  nor  do  they  have  any  legal  recourse  through  the  constitutional 
courts. 

The  present  system  of  parole  procedtire  must  be  completely  scrapped  and  a 
new  system  built  with  positive  criteria  which  must  evolve  from  equal  repre- 
sentation and  negotiation  by  the  prisoners  of  the  world.  This  criteria  must  have 
its  beginning  in  humanity  and  its  continuing  dynamics  in  reasonable  justice  for 
all  people. 

Present  systems  of  institutional  parole  oflScers  and  caseworkers  must  be  radi- 
calized to  the  point  where  any  such  counsellors  must  never  be  emotionally  or 
technically  dependent  upon  the  security  conscious  administrators  who  are  utterly 
negative  toward  the  humanity  of  their  wards. 

Present  systems  of  fact  finding  must  be  replaced  by  a  more  comprehensive 
method  of  impartial  compilation  and  evaluation.  This  procedure  must  not  be 
contaminated  by  use  of  police  reports  or  other  "rap  sheets"  intended  to  nega- 
tively influence  the  decision  of  parole  which  should  always  be  determined  by 
the  progress  of  the  incarcerated  person  during  that  person's  confinement. 

There  must  always  be  a  presumption  of  granting  parole  at  the  earliest  possible 
time.  If  parole  is  denied,  there  must  be  a  comprehensive  report  on  such  denial. 
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The  prospective  parolee  must  be  given  every  opportunity  to  represent  and  nego- 
tiate the  facts  and  conclusions. 

The  parole  board  must  be  obligated  to  carefully  point  out  every  line  of  reason- 
ing and  programming  which  will  direct  the  prospective  parolee  toward  his  goal 
of  parole  at  the  earliest  possible  date. 

The  governing  system  used  to  advise  and  assist  parolees  outside  must  be  based 
in  all  of  those  criteria  which  permit  reasonable  persons  to  exist  within  the 
community.  It  must  be  definitely  expressed  that  no  stigmas  exist,  no  special 
classification  or  restrictions  are  contemplated  or  meant.  No  parolee  should  be 
subject  to  revocation  and  return  to  prison  except  by  complete  due  process  of  law 
within  an  established  constitutional  court  of  law. 

Parole  counsellors  must  be  qualified  individuals  who  are  closely  attuned  to  the 
distinct  problems  and  mentalities  of  parolees.  These  counsellors  must  certainly 
include  ex-prisoners  who  have  positively  approached  the  re-entry  into  the  social 
structure. 

All  inter-actions  between  parolees  and  counsellors  must  be  accomplished  with 
equal  representation  and  negotiation.  Humanity  must  always  be  emphasized, 
seeking  a  reasonable  in-depth  understanding  of  problems  and  solutions. 

The  importance  of  sincere  integrity  on  the  part  of  all  participating  members 
of  the  parole  situation  should  be  much  emphasized.  There  can  be  no  reasonable 
procedure  evolved  unless  and  until  all  of  those  participating  can  understand  and 
believe  in  the  proposition  that  we  are  not  discussing  some  negative,  static  state 
of  mind,  but  we  are  directly  involved  with  the  needs  of  our  brothers  and  sisters 
who  have  momentarily  fallen  short  of  stated  social  mores  and  regulations. 

On  that  tomorrow  when  positive  humanity  takes  the  minds  of  each  of  us,  then 
we  will  begin  to  strengthen  every  aspect  of  our  society  which  is  so  desperately 
in  need  of  humanity  and  pride  and  positive  patience. 

There  is  so  much  to  be  done,  my  leaders,  and  I  speak  for  all  prisoners  both 
inside  and  outside  when  I  assure  you  that  we  will  work  with  integrity  and  pride 
to  make  a  new  parole  system  work  if  that  system  is  founded  in  humanity  and 
equal  opportunity  to  participate  in  our  own  destiny. 


(The  statement  referred  to  at  p.  666  follows :) 

Statement  op  Joseph  W.   Grant,  PtrsLisHER,  Penal  Digest  International,  , 
AND  Co-director,  National  Prison  Center 

I  would  like  to  begin  my  testimony  by  offering  into  evidence  certain  letters 
and  articles  that  will  give  you  an  indication  of  what  the  Penal  Digest  Interna- 
tional and  its  ex-prisoner  staff  are  doing,  where  we  feel  solutions  lie,  and  who 
some  of  the  people  are  who  are  turning  to  us  for  assistance  in  bringing  much 
needed  change  not  only  to  the  parole  system  in  this  country,  but  to  the  prison 
systems  as  well. 

While  speaking  about  the  ills  of  an  archaic  parole  system,  the  material  I  will 
be  offering  into  evidence  will  also  speak  about  the  need  to  open  lines  of  com- 
munication between  prisoners,  parolees,  probationers,  prison  administrators, 
elected  officials  and  the  public.  These  lines  of  communication  must  be  established 
before  any  meaningful  changes  can  even  begin. 

Lines  of  communication  must  remain  open  between  : 

Prisoners  and  the  press  (and  I  mean  a  press  that  is  allowed  to  speak  to 
prisoners,  not  a  press  that  is  allowed  quick  tours  and  a  question  and  answer 
session  with  hand-picked  prisoners. ) 

Prisoners  and  the  parole  boards  so  that  when  a  prisoner  is  denied  parole  he 
is  given  a  comprehensive  report  of  why  he  was  denied. 

Prisoners  and  treatment  personnel.  Neither  treatment  nor  custody  consults 
with  prisoners.  What  the  prisoner  feels  may  be  good  for  him/her  is  given  no 
consideration. 

Communication  between  the  prisoner  and  the  public.  This  means  open  mailing 
policies  in  all  prisons  and  open  visiting  policies  in  all  prisons. 

financial  assistance  for  prisoner  and  ex-prisonee  self-help  groups 

With  rare  exception,  ex-prisoners  who  have  formed  everything  from  small 
self-help  groups  to  large,  complex  non-profit  corporations  have  done  so  with 
what  small  sums  of  money  they  have  been  able  to  raise  personally.  As  you  are 
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well  aware,  when  a  i)erson  comes  out  of  prison,  regardless  of  the  record  he  es- 
tablished as  a  model  prisoner,  good  student,  excellent  worker,  etc.  he  will 
have  no  credit  rating  that  will  allow  him  to  borrow  money — regardless  of  the 
soundness  of  his  ideas  or  the  need  for  what  he  wishes  to  do.  He  will  have  no 
group,  governmental  or  private,  waiting  to  financially  assist  an  individual  who 
plans  to  devote  their  time  to  the  needs  of  their  brothers  and  sisters  coming  out 
of  prison.  Most  of  the  groups  have  serious  financial  problems  and  most  will  ulti- 
mately have  to  close  their  doors — ^doors  that  are,  for  a  period  of  time,  open 
to  the  prisoners  who  are  finally  released.  Prisoners  who  find  that  there  are  no 
governmental  agencies  that  truly  understand  what  a  painfully  difficult  ex- 
perience it  is  to  come  out  of  prison  and  stay  out  of  prison. 

From  the  position  of  publisher  of  the  Penal  Digest  International,  a  monthly 
journal  that  has  emerged  as  the  voice  of  the  prisoner  and  the  prisoner's  family, 
I  constantly  see,  passing  across  my  desk,  letters  from  men  and  women  who  have 
been  paroled  from  prison  and  have  "hit  the  bricks"  with  the  express  purpose  of 
helping  those  men,  women  and  children  who  are  coming  into  contact  with  the 
law,  are  being  processed  through  the  courts,  have  been  sent  to  jail  or  prison, 
or  are  seeking  help  to  find  jobs  so  they  can  be  released  ot  parole,  work  release 
or  educational  release.  Again  and  again  these  individuals  arrive  fired-up  with 
the  knowledge  that  they  understand  the  problems  and  are  in  a  better  position 
to  deal  with  the  problems  than  are  those  who  have  never  been  in  the  position  of 
prisoner  or  parolee.  I  watch  as  these  people  find  others  to  work  with,  find  an  old 
house  or  a  cheap  office  in  which  to  set  up  an  office  headquarters  and  go  about 
the  work  they  have  decided  they  are  equipped  to  do.  Now  these  former  prisoners 
have  one  thing  in  mind :  to  prove  to  you,  to  prove  to  the  community,  to  prove 
to  their  former  keepers,  that  they  can  do  the  job  they  have  set  out  to  do.  They 
approach  the  problems  like  this,  and  this  is  what  they  believe:  they  believe 
they  can  do  what  they  say  they  are  going  to  do  and  do  it  well ;  that  local,  State 
and  Federal  agencies  that  are  concerned  with  the  high  rate  of  failures  among 
probationers  and  parolees  vidll  see  that  these  ex-prisoners  and  ex-prisoner  groups 
are  doing  a  better  job  than  the  governmental  agencies  and  will  reallocate 
funds  from  those  programs  that  have  failed  or  are  failing,  to  those  programs 
that  are  working,  simply  hecause  the  government  is  seeking  solutions.  As  you 
know,  this  is  not  the  way  things  are  done  out  here.  Grovernmental  help  is  rarely 
here  regardless  of  how  good  the  programs  are.  When  they  call  on  governmental 
agencies  or  foundations  they  are  told  to  apply  to  this  or  that  agency  and  when 
they  do  they  find  that  applications  are  taken  this  year  for  next  year  and  they 
also  find  that  even  though  their  program  may  be  far  more  successful  than  any 
other  program  in  the  area,  they  st^nd  little  chance  of  competing  for  the  avail- 
able funds  since  these  funds  go  to  those  who  know  the  ins  and  outs  of  finding' and 
getting  these  funds.  These  funds  go  to  those  who  can  afford  to  apply,  but  who 
do  not  start  programs  because  they  believe  in  the  programs  enough  to  start 
the  programs  with  their  own  money,  and  sit  back  and  wait  until  the  program 
is  approved  or  disapproved. 

The  naive  ex -prisoners  who  come  out  and  go  to  work  on  a  special  rehabilitative 
program  thinking  they  can  make  it  simply  by  proving  that  their  ideas  are  sound 
are  in  for  a  terrible  shock.  For  it  matters  not  that  they  may  have  been  able  to  set 
up  a  program  and  make  it  work ;  what  matters  is,  can  they  function  at  a  desk 
while  trying  to  untangle  the  miles  of  red  tape  necessary  to  find  and  receive  funds 
that  are  absolutely  essential  to  the  continuation  of  a  successful  program.  Simply 
because  they  have  been  able  to  house  and  find  jobs  for  ex-prisoners  and  parolees 
is  not  enough ;  making  yourself  available  to  children  who  have  had  trouble  with 
the  police  is  not  enough  ;  constantly  policing  the  courts  and  police  stations  seeking 
out  injustices  and  being  available  to  help  those  who  are  the  victims  of  these  in- 
justices is  not  enough ;  proving  that  your  program  works  is  not  enough ;  simply 
because  these  individuals  have  an  edge  in  the  understanding  department  that 
makes  it  possible  for  them  to  spot  trouble  frequently  before  it  begins  is  not 
enough. 

When  these  individuals  who  have  been  so  filled  with  hope  and  confidence,  so 
filled  with  the  desire  to  bring  about  change,  so  willing  to  help  their  fellow  ex- 
prisoners,  discover  that  just  going  ahead  and  tackling  the  problem  is  not  the  way 
things  are  done  in  the  area  of  corrections,  they  soon  run  out  of  funds,  become  dis- 
illusioned, lose  their  initiative  and  are  finally  forced  to  admit  that  they  are,  in 
fact,  unable  to  function  in  this  very  complex  segment  of  our  society. 

I  would  like  to  recommend  that  the  funds  that  established  law  enforcement 
agencies  have  misused  or  misappropriated — and  the  newspapers  are  filled  with 
case  after  case — be  matched  and  given  to  ex-prisoner  groups  so  that  they  can 
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show  the  public,  so  they  can  show  committees,  such  as  this  distinguished  com- 
mittee, that  they  are  better  able  to  work  with  ex-prisoners  than  are  their  free 
world  counterparts.  I  hesitate  to  think  of  what  would  happen  to  a  group  of  ex- 
prisoners  if  they  were  given  government  funds  to  build  a  police  station  (in  an 
area  that  didn't  have  a  police  department)  and  built  a  library  instead.  This 
recently  happened  in  Iowa  and  is  only  one  example  of  many  where  local  law 
enforcement  agencies  have  proven  to  be  untrustworthy  with  government  funds. 
Examples  of  the  misuse  of  government  funds  can  be  found  in  every  state  agency 
that  dispenses  funds.  Were  funds  made  available  to  ex-prisoner  self-help  groups 
as  readily  as  they  are  made  available  to  agencies  that  have  continually  misused 
funds,  you  would  find  that  the  recidivism  rate  would  be  drastically  lowered. 

I  sincerely  hope  that  this  committee  will  see,  at  the  completion  of  hearings,  that 
the  ex-prisoner  who  has  entered  this  area  of  work  to  help  his  brothers  and  sisters, 
to  bring  dignity  to  his  or  her  own  life,  is  not  only  extremely  valuable  as  a  correc- 
tional manpower  resource,  but  is  absolutely  indispensible  to  a  correctional  system 
that  has  failed.  In  recognizing  this  it  is  our  hope  that  recommendations  will  be 
made  to  the  Federal  and  State  governments  so  that  financial  assistance  can  be 
made  available  to  those  individuals  and  groups  of  ex-prisoners  that  are  presently 
working  in  this  area  of  great  social  need  so  that  they  can  continue  to  do  what 
they  have  chosen  to  do,  to  help  their  fellow  ex-prisoners  find  and  keep  that 
great  feeling  of  pride  and  accomplishment  that  comes  from  such  work. 

The  Penal  Digest  International  and  The  National  Prison  Center  are  willing 
to  assist  anyone,  anywhere  who  is  sincerely  interested  in  careers  in  corrections, 
but  we  too  are  limited  in  what  we  can  do  since  we  have  only  received  $1,500.00 
from  foundations  during  the  year  and  a  half  we  have  been  in  business.  All  of 
our  funding  comes  from  what  I  have  been  able  to  borrow,  or  from  the  prisoners 
and  the  families  of  prisoners  who  have  come  to  rely  on  the  PDI — their  newspaper. 
I  might  add  that  we  have  been  able  to  survive  because  all  of  our  employees  have 
worked  for  board  and  room,  foregoing  all  the  social  pleasures  that  one  would 
normally  be  able  to  engage  in  if  they  drew  a  paycheck  from  their  employer. 
When  the  Government  finally  decides  to  step  forward  and  participate  financially 
in  our  programs,  we  and  others  like  us  will  be  able  to  show  you  results  that 
will  astonish  you. 

So  that  you  might  better  understand  who  and  what  we  are  let  me  read  a  letter 
from  one  of  your  colleagues  from  Iowa,  Congressman  John  Culver  of  Iowa's 
second  district.  [Not  included  in  hearing  record.] 

I  have  not  included  any  letters  from  Congressman  Fred  Schwengel,  from  the 
district  we  are  located  in,  because  it  is  no  secret  that  he  has  been  in  the  forefront 
when  it  comes  to  supporting  the  activities  of  those  groups  of  free  world  people 
and  ex-prisoners  who  are  working  to  find  solutions  to  ".  .  .  one  of  the  most  serious 
social  problems  this  country  has  to  find  solutions  to." 

One  of  the  most  prolific  writers  in  prison  today  is  our  associate  editor  in  the 
California  prison  at  San  Luis  Obispo,  Calif.  In  gathering  opinions  from  respected 
individuals,  Stanley  Bass,  the  noted  civil  rishts  attorney,  asked  Mr.  James 
Ralph  Williamson  to  write  about  the  Penal  Digest  International  for  inclusion 
in  suits  against  a  couple  of  States  that  are  trying  to  keep  the  PDI  from  prisoners. 
Mr.  Williamson  wrote  about  us  and  also  about  the  parole  system  in  California. 
[Not  included  in  hearing  record.] 

Jack  Roberts,  well  known  columnist  for  the  Miami  News  devoted  two  of  his 
columns  to  our  activities  while  the  American  Correctional  Association  was  taking 
place  in  Miami  last  year.  Mr.  Roberts  summed  up  the  articles  by  writing  ".  .  .  if 
the  ideas  are  good,  they're  worth  a  try.  Society  has  nothing  to  lose  because  our 
present  system  isn't  working  anyway."  I  submit  both  columns.  [Not  included  in 
hearing  record.] 

That  people  both  in  and  out  of  prison  are  concerned  is  no  secret.  I  wish  to  read 
a  statement  by  K.  Leroy  Irvis,  a  Representative  from  Pennsylvania.  [Not  in- 
cluded in  hearing  record.] 

A  former  correctional  oflScer,  now  a  student  at  Florida  State  University's 
Criminology  Department,  Kenneth  McKellar,  has  provided  us  with  his  views 
on  "Readjustment  to  the  Outside"  which  discusses  some  of  the  problems  facing 
ex-prisoners.  [Not  included  in  hearing  record.] 

David  Lawrence  Lynch  is  a  prisoner  in  the  Michigan  State  Penitentiary  at 
Jackson,  Michigan  and  Dennis  M.  Wolfel  is  a  prisoner  in  the  Ohio  Prison  at 
Lebanon,  Ohio.  In  a  letter  to  Judge  Cornelia  G.  Kennedy,  Mr.  Lynch  discusses 
parole  and  parole  revocation  hearings.  In  the  second  letter  Mr.  Wolfel  has  written 
us  about  the  injustices  of  parole  hearings  and  has  included  a  letter  that  he  has 
also  sent  to  the  Ohio  adult  parole  authority.  [See  attachment  1.] 
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I  would  like  to  read  to  you  an  article  by  Irvine  S.  Steven  concerning  some 
things  that  he  feels  are  v^'rong  vv^ith  the  correctional  systems.  Mr.  Steven  is 
presently  a  prisoner  in  the  Federal  penitentiary,  Atlanta,  Ga.  [Not  included  in 
hearing  record.  ] 

Ex-prisoners  are  playing  an  important  role  in  corrections  even  if  they  are  not 
getting  the  support  they  deserve  from  governmental  agencies.  One  of  the  most  ac- 
tive groups  was  started  by  Thomas  Galvin  whom  I  served  time  with  in  the  Federal 
prison  system.  Tom  Galvin,  of  Minnesota  Connections,  and  his  colleagues  have 
worked  continuously  for  two  years  helping  prisoners  and  the  families  of  prison- 
ers. They  have  done  so  without  pay,  settling  for  board  and  room  rather  than 
close  down  an  organization  that  has  become  one  of  the  best  known,  most  active 
groups  in  the  Minneapolis-St.  Paul  area.  Just  as  with  the  staff  of  the  PDI, 
Minnesota  Connections,  working  for  board  and  room,  have  devoted  themselves 
to  the  task  of  helping  others.  I  would  like  to  read  you  their  "Oi>en  Letter  to 
Imprisoned  Men  and  Women"  which  was  just  issued  after  two  years  of  "grow- 
ing pains  and  struggle".  [Not  included  in  hearing  record.] 

Leroy  Nash,  a  prisoner  at  the  Connecticut  State  penitentiary  at  Sommers, 
Conn.,  provides  us  with  information  on  how  he  feels  citizen  groups  can  change 
prisons.  I  include  this  for  many  reasons,  among  which  is  the  problem  some  in- 
dividuals face  who  find  it  extremely  difficult  to  adapt  to  the  life  a  prisoner  is 
forced  to  lead  in  prison.  Also,  citizen  groups  that  are  interested  in  assisting 
in  the  desperately  needed  changes  that  must  be  brought  to  the  prisons  in  this 
country  will  be  well  advised  to  carefully  read  what  Mr.  Nash  has  to  say.  It  will 
make  their  jobs  more  fruitful  since  it  tell.s  them  what  to  look  for  when  they  are 
receiving  the  guided  tour  by  a  prison  administrator.  [Not  included  in  hearing 
record.] 

Some  prisoners  are  denied  parole  for  various  reason.  Recently  a  new  religion 
has  emerged  from  the  Federal  penitentiary  in  Atlanta.  Georgia.  I  am  particularly 
interested  in  what  Mr.  Parker  T.  Black  has  to  say  since  he  was  present  when  I 
spoke  to  the  members  and  interested  guests  at  a  service  of  the  Church  of  the 
New  Song  just  a  few  Sundays  ago.  I  was  informed  that  this  was  the  first  time 
an  ex-prisoner  from  the  Federal  system  has  been  allowed  bark  into  this  peni- 
tentiary to  address  the  inmate  population.  On  that  specific  Sunday  over  OCX)  men 
were  present  to  share  in  the  eclatarian  brotherhood.  Mr.  Black's  letter  reads  as 
follows:  [See  Attachment  2.] 

The  other  day  I  received  a  letter  from  Ernest  R.  Coffer.  851S0-1.32.  who  is 
serving  a  sentence  in  the  Federal  system.  Ernest  has  a  lengthy  record  that  goes 
back  to  his  early  childhood.  He  was  sent  to  reform  school  as  a  youngster 
for  stealing  milk  from  front  porch  steps.  Later,  after  he  was  released  he  was 
-sent  back  for  joyriding.  After  that  sentence  he  received  another  for  joyriding, 
after  that  it  was  robbei-y  (10  to  2.5).  At  his  last  parole  hearing  the  following 
transpired  and  I  quote  from  his  letter  to  me : 

"It  is  1 :30  in  the  afternoon  and  I  am  next  in  line  to  enter  the  parole  hearing 
room.  After  the  man  in  front  of  me  leaves  I  wait  about  20  minutes  until  a  buzzer 
soimds.  I  go  into  the  airconditioned  room  where  there  is  a  man  sitting  at  a 
long  table.  With  him  is  a  woman  seated  at  a  typewriter.  He  obviously  had  my 
records  in  front  of  him  cause  he  looked  up  from  my  records  and  said,  'There 
is  nothing  I  can  do  for  you  because  your  record  is  so  bad'.  I  sat  there  for  just  a 
moment  and  couldn't  believe  that  this  was  my  parole  hearing.  I  got  up  and 
left  with  a  little  more  hate  in  my  heart." 

I  would  also  like  to  include  four  more  letters  that  recently  came  to  me  from 
prisoners.  The  first  is  from  A.  J.  Vidovich,  Terre  Haute,  Indiana,  the  second  is 
from  Hugh  C.  Boyle.  Lewisburg,  Pa.  both  of  which  are  Federal  penitentiaries. 
Then  I  have  two  letters  from  the  New  Jersey  State  Penitentiary.  The  first  from 
Frank  Abbott  Sweeny  and  the  last  from  Thomas  Taliferro. 
[See  Attachment  3] . 

A  very  interesting  point  is  made  by  Mr.  Vincent  Amato  who  is  imprisoned 
in  the  Connecticut  State  Penitentiary  at  Sommers.  Conn.  Mr.  Amato.  among 
other  things,  points  out  that  a  person's  past  record  should  not  be  available  to  the 
Parole  Board.  They  should  only  have  his  prison  reports  in  front  of  them  and 
whatever  jobs,  plans,  etc.,  that  he  has  made  available  to  himself  in  preparation 
for  parole.  Let  me  read  you  his  letter.  [See  Attachment  4]. 

It  is  important  that  you  recognize  that  there  is  a  new  breed  of  prisoner 
emerging  from  the  prisons.  One  such  man  is  Mr.  George  Knox,  who  is  one  of  our 
ablest  writers  and  researchers  and  our  inmate  associate  editor  in  the  Federal 
Prison  at  El  Reno.  Oklahoma.  In  an  article  for  the  Penal  Digest  International 
Mr.  Knox  wrote.  [See  Attachment  5]. 
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This  new  breed  of  prisoner  is  emerging  from  all  the  prisons,  from  the  Wisconsin 
State  Penitentiary,  where  I  just  recently  spent  a  day  with  one  of  the  PDI 
staff  members,  Ms.  Sharlane  Tyra  Swanson,  a  recent  graduate  from  the  Library 
Science  Department  at  the  University  of  Iowa.  We  toured  the  prison  speaking 
with  many  of  the  men  who  are  prisoners  there  and  also  spoke  at  great  length 
with  the  warden.  One  of  the  men  we  were  fortunate  enough  to  meet  was  Mr. 
Richard  N.  Nickl  who  was  made  a  member  of  the  Citizen's  Study  Committee  on 
Offender  Rehabilitation  by  the  Governor  of  Wisconsin.  In  a  prepared  address 
before  the  Governor's  Task  Force  in  Watertown,  Wisconsin  on  March  21,  1972, 
Mr.  Nickl  stated,  and  I  read  from  a  copy  of  the  speech  that  he  recently  sent  to 
the  Penal  Digest  International  and  which  will  appear  in  the  PDI.  [See  Attach- 
ment 6] . 

I  would  like  to  also  read  you  a  letter  and  article  that  was  sent  to  me  from  A. 
Bob  Freely  a  prisoner  in  the  Federal  penitentiary,  Atlanta,  Ga.  Mr.  Freely  in- 
forms me  that  this  article  has  been  signed  by  400  prisoners  there  and  that  he 
is  sending  a  copy  with  all  the  names  to  Congressman  Kastenmeier.  At  this  time 
I  will  read  the  article  and  would  request  that  the  names  of  all  the  prisoners 
from  Atlanta  who  signed  this  document  be  included  with  the  article  when  it  is 
printed  in  the  record  of  subcommittee  three.  [See  p.  872.] 

Every  time  the  subject  of  parole  comes  up  for  discussion  the  California  Adult 
Authority  is  spoken  of  as  the  system  that  works  best.  Prisoners  know  that  this  is 
not  true,  as  does  State  Senator  Nickolas  C.  Petris  of  California.  I  would  like  to 
read  an  article  by  Senator  Petris  concerning  his  attempt  to  abolish  the  Cali- 
fornia Adult  Authority.  I  should  add  that  he  has  most  of  the  prisoners  in  the 
California  system  on  his  side.  [See  attachment  7]. 

That  more  and  more  prisoners  are  working  together  to  find  solutions  to  the 
problems  is  becoming  better  known  to  outsiders.  A  news  release  from  the  South- 
ern Conference  Education  Fund  (SCEF)  tells  u.'^  of  the  prisoners'  activities  in 
the  Federal  prison  at  Texarkana,  Texas.  [Not  included  in  hearing  record]. 

I  am  certain  that  the  members  of  the  committee  have  heard  of  Dr.  Willard 
Gaylin.  Dr.  Gaylin  wrote  the  book  "War  Resistors  in  Prison"  which  should  be 
read  by  anyone  who  is  sincerely  interested  in  the  problems  facing  us  in  the 
field  of  corrections.  I  would  like  to  read  you  an  article  that  Dr.  Gaylin  recently 
wrote  for  Harper's  magazine  concerning  the  Federal  Parole  Board.  [Not  included 
in  hearing  record] 

Dr.  Gaylin  is  correct  when  he  refers  to  the  Federal  Board  of  Parole  as  the 
great  enigma.  Another  great  enigma  faces  the  prisoner  that  has  a  detainer 
lodged  against  liim.  Because  of  the  detainer  he  is  unable  to  participate  in  educa- 
tional release  programs,  work  release  programs,  or  to  even  work  at  a  job  that 
allows  him  to  live  in  a  minimum  custody  situation.  Regardless  of  what  he  does, 
regardless  of  l;ow  hard  he  works,  how  far  he  advances  in  school,  how  clean  a 
record  he  has  while  in  prison,  the  detainer  forbids  him  from  all  the  normal  re- 
habilitative opportunities  that  other  prisoners  may  participate  in.  I  have  often 
asked  myself  why  the  detainer  system  is  allowed  to  continue.  Perhaps  one  of 
the  members  of  this  distinguished  committee  could  tell  me  why  rehabilitation  on 
Federal  soil  is  different  than  rehabilitation  on  State  soil?  Why  is  it  that  a  coun- 
try that  professes  prison  is  a  method  utilized  only  to  rehabilitate  will  take  a 
man  with  a  perfect  prison  record  and  upon  discharge  hand  him  over  to  au- 
thorities from  such  States  as  Arkansas  and  Virginia  where  the  treatment  of 
prisoners  is  such  that  Federal  courts  have  ruled  that  these  prisons  constitute 
cruel  and  unusual  punishment. 

I  will  read  you  a  letter  recently  received  from  a  friend  in  the  Federal  prison 
system  who  will  be  sent  to  Virginia  unless  some  rather  spectacular  legal  action 
is  taken.  [See  attachment  8]. 

I  am  always  asked  why  men  and  women  in  prison  don't  conform  to  the 
rules  so  that  they  can  make  parole  quickly  and  return  to  their  homes.  It  is  not 
easy  to  explain  to  outsiders  why  it  is  frequently  impossible  to  conform  to  the 
rules.  For  one  thing,  I  know  of  only  two  or  three  prisons  where  the  rules  are 
written  for  the  prisoners  to  read,  and  as  most  prisoners  know,  conforming  to 
the  rules  established  in  most  State  and  Federal  prisons  will  most  assuredly  not 
prepare  you  to  enter  the  mainstream  of  society  as  prison  officials  would  have 
you  believe. 

For  example.  The  subject  of  the  new  religion  that  is  spreading  to  all  the 
Federal  prisons  and  many,  many  State  prisons  is  being  brought  to  our  attention 
more  and  more  frequently.  For  one  reason,  of  course,  we  are  members  of  this 
religion.  For  another,  we  have  a  staff  of  attorneys  that  are  ready  and  willing 
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to  assist  any  prisoner  whose  rights  are  being  violated.  Just  the  other  da.v  I 
received  a  copy  of  a  petition  from  16  men  serving  prison  sentences  at  the  Fed- 
eral prison  at  El  Reno,  Okla.  These  men  have  been  forced  to  petition  the  vrarden 
to  allow  them  to  hold  religious  services.  I  would  like  to  read  you  this  petition. 
Also,  I  would  like  to  state  that  when  men  and  women  are  not  allowed  to  meet 
and  hold  church  services  in  Federal  institutions  after  a  Federal  judge  has 
ruled  that  to  not  allow  them  to  do  so  would  constitute  contempt  of  court,  this 
is  grounds  for  a  justifiable  demonstration  on  the  part  of  the  church  members. 
Particularly  when  it  is  common  knowledge  in  the  prison  system  that  members 
of  the  church  of  the  new  song  are  absolutely  nonviolent.  Now  these  men,  women 
and  children  in  the  prison  systems  of  America  who  wish  to  participate  in  re- 
ligious services,  that  prison  administrators  are  trying  their  utmost  to  suppress, 
are  being  warned  that  if  they  persist  in  their  desire  to  worship  as  the  Constitu- 
tion of  the  United  States  of  America  gives  them  the  right  to  do,  they  will  suffer 
the  consequences.  Tlie  consequences  thus  far  have  ranged  from  denial  of  parole 
to  isolation  in  the  solitary  confinement  sections  of  Federal  prisons  and  ultimately 
punitive  transfers  from  one  prison  to  another  in  the  Federal  system  with 
none  of  the  privileges  that  are  normally  granted  to  prisoners. 

And  what  is  this  new  religion  that  has  incurred  the  wrath  of  administrators 
in  Federal  prisons  across  the  country?  Let  me  quickly  tell  you.  In  so  doing 
I  will  use  the  words  of  Dr.  Harry  Theriault  who  is  our  Bishop  and  the  founder 
of  the  Church  of  the  New  Song. 

T  will  read  from  a  demandate  that  was  issued  on  December  25,  1971  by  the 
revelation  ministers  of  the  Church  of  the  New  Song  in  the  Fountainhead 
Seminary. 

"We  the  eclatarians,  in  order  to  find  peace  within  ourselves,  to  avoid  loneli- 
ness which  is  the  inalienable  right  to  pursue  happiness,  to  achieve  victory  of 
thought  and  restore  life  to  splendor  on  earth,  do  hereby  ordain  and  retain, 
through  the  Declaration  of  Independence  and  the  Ninth  Amendment  of  the  Con- 
stitution of  the  United  States  of  America,  these  natural  rights : 

ARTICLE   I 

To  live  naturally  and  avoid  loneliness,  which  is  the  purpose  of  the  creation. 

ARTICLE   II 

To  strive  for  inner  peace,  seeing  that  people  must  be  saved  and  peaceful, 
before  they  can  save  the  world  and  make  it  peaceful. 

ARTICLE  III 

To  exercise  freedom  of  countenance,  maintain  the  very  hairs  of  our  head, 
and  enjoy  the  whole  image  in  which  we  were  created. 

ARTICLE   rv 

To  nurture  the  individual  glory  of  personal  identity,  and  not  be  robbed  thereof, 
each  maverite  having  his  own  glory,  and  each  sporade  having  her  own  glory, 
it  being  natural  that  one  eclatarian  should  differ  from  another  in  glory. 

ARTICLE  V 

To  live  and  let  live  and  avoid  the  powercratic  struggle  of  straining  to  deny. 

ARTICLE  VI 

To  worship  Eclat,  and  take  of  the  fountain  of  the  water  of  life  freely,  as  it  is 
also  written  in  the  book  of  Revelation  21 :  6 ;  21 :  17,  and  enjoy  due  process  of  the 
unalienable  right  to  pursue  happiness. 

ARTICLE   Vll 

To  reason  and  to  dream,  and  to  mediate  deeply,  and  value  visionary  powers  and 
creative  image  thinking  with  great  Eclat :  beholding  that  whatever  can  spiritually 
incline  you  to  experience  the  truth  is  a  most  beautiful  thing. 

Wherefore,  pledging  our  lives,  our  fortunes,  and  our  sacred  honor,  along  with 
the  forefathers  of  America,  in  support  of  these  human  principles  of  independence, 
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which  men  should  rather  privately  think  of,  than  be  publicly  told  of.  appealing  to 
the  great  Eclat  of  the  universe  for  the  reverence  of  our  intentions  when  this 
document  is  read,  we  do  now  in  that  name,  and  by  the  act  of  the  general  rectorate 
assembled,  unanimously  publish  and  declaim  that  these  are  our  natural  rights,  by 
the  retention  and  pursuit  of  which  we  have  it  in  our  power  to  begin  the  world 
over  again  for  the  consensual  validation  of  truth,  peace,  and  freedom  ;  seeing  that, 
the  birthday  of  the  new  America  is  at  hand. 
Signed  by  order  and  in  behalf  of  the  rectorate 

Dr.  Harry  W.  Theriault,  Bishop  o-f  TeUus. 

Dr.  Je:rry  M.  Dorrough,  Prime  Minister. 

Attest :  Herbert  E.  Juelich,  S.R.M.,  Redactor ;  Donald  E.  Ploeger,  R.M. ;  Patrick 
O'Shea,  R.M. ;  John  J  Welty,  R.M. ;  Richard  Ruip,  R.M. ;  Norman  Gorham,  R.M." 

I  will  also  read  to  you  from  some  mimeographed  information  that  we  are  mak- 
ing available  to  those  who  are  interested  in  the  Church  of  the  New  Song.  [Not 
included  in  hearing  record.] 

I  would  also  include  the  petition  from  the  men  at  the  Federal  Prison  at  El  Reno, 
Oklahoma  who  are  forced  to  i>etition  the  warden  (Warden  Loy  S.  Hayes)  so  that 
they  might  be  granted  permission  to  do  what  the  Constitution  of  these  United 
States  tells  them  they  have  an  absolute  right  to  do.  [Not  included  in  hearing 
record]. 

It  is  important  that  I  inform  you  at  this  time  that  the  Penal  Digest  Interna- 
tional is  not  only  the  voice  of  the  prisoner  and  the  prisoner's  family,  but  it  is 
also  the  voice  of  the  Church  of  the  New  Song.  Because  of  this  and  because  of  our 
close  affiliation  wirh  this  beautiful  religion  we  are  deeply  concerned  with  the 
harassment  our  church  members  have  been  subjected  to  at  the  hands  of  prison 
administrators.  We  are  deeply  concerned  since  this  harassment  continues  even 
though  a  Federal  district  court  judge  has  ordered  that  the  mistreatment  and  the 
isolating  of  church  leaders  be  stopi>ed.  Even  Warden  Harris  of  the  Federal  peni- 
teniiary  at  Leavenworth,  Kansas  has  informed  me  that  he  will  not  allow  the 
Church  of  the  New  Song  members  in  his  penitentiary  to  meet.  That  this  attitude 
on  the  part  of  prison  officials  will  be  reflected  in  the  reiwrts  they  turn  over  to  the 
Federal  Parole  Board  members  previous  to  a  church  member's  parole  hearing 
goes  without  saying.  Because  of  this  I  feel  it  would  be  a  wise  decision  to  have 
the  contents  of  all  reports  concerning  a  prisoner  who  is  going  before  a  parole 
judge  available  to  the  prisoner  or  the  prisoner's  lawyer.  This  would  insure  that 
the  antagonism  displayed  by  other  religious  leaders  whose  salaries  are  paid  by 
the  Federal  Government,  will  not  be  allowed  into  the  hands  of  the  parole  judge. 

Now.  just  before  I  get  to  the  material  that  I  feel  is  of  the  greatest  imijortance 
at  this  hearing  today,  I  would  like  to  submit  letters  from  the  following  people : 
Ms.  Jessica  Mitford,  Mr.  William  J.  Vander  Heuvel,  Les  Peck  who  is  on  the  staff 
of  Iowa's  oldest  newspaper,  and  Mr.  Louis  E.  Woifson,  a  former  Federal  prisoner. 
These  letters  are  part  of  the  many  letters  that  have  been  solicited  to  use  to 
convince  wardens  that  prisoners  should  be  allowed  to  read  the  PDI,  and  for  use 
in  court  should  the  wardens  refuse  to  allow  prisoners  to  subscribe.  [Not  included 
in  hearing  record.] 

It  is  rare  indeed  when  I  feel  as  fortunate  as  I  do  today,  for  today  I  have  the 
opportunity  to  make  available  to  this  distinguished  congressional  committee, 
information  and  material  that  is  carefully  documented  and  shows  how  devious  is 
the  manner  in  which  the  Federal  Parole  Board,  and  some  officials  in  prison, 
operate.  I  have  here  the  correspondence  between  a  prisoner  and  the  Penal  Digest 
International  along  with  the  letters  that  were  written  by  this  prisoner  while  he 
was  the  inmate  associate  editor  for  the  Penal  Digest  International  while  at  the 
Federal  penitentiary,  Lewisburg,  Pa. 

This  material  will  tell  you  better  than  all  the  words  that  have  been  spoken 
here  hew  difficult  it  is  for  a  prisoner,  with  the  desire  to  help  his  fellow  prisoners, 
with  tile  desire  to  make  parole,  with  the  desire  to  once  again  establish  him.self 
in  the  eyes  of  his  family  and  friends,  and  to  do  all  of  these  things  with  dignity 
and  respect. 

Before  I  read  these  letters  to  you  I  would  like  to  tell  you  a  little  about  John 
Wagner.  I  first  met  John  Wagner  when  I  was  serving  a  prison  sentence  at  Leav- 
enworth Federal  Penitentiary.  He  w^as  active  in  a  number  of  social  organiza- 
tions, but  he  was  attracted  to  the  Jaycee  chapter  in  particular.  I  admit  to  having 
been  attracted  to  the  Jaycees  as  well,  but  at  that  time  I  was  particularly  dis- 
illusioned with  myself,  society  and  the  Jaycees  and  I  urged  the  Leavenworth 
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Jaycee  chapter  inside  tlie  prison  to  leave  the  national  Jaycee  chapter  and  be- 
come an  independent  Jaycee  chapter  that  would  concern  itself  exclusively  with 
the  problems  of  the  prisoners  and  their  families.  John  was  one  of  the  men  who 
opposed  this  move.  He  did  so  on  the  grounds  that  if  we  are  to  ever  build  for 
the  future,  young  men  like  those  in  the  Jaycees  could  be  and  would  be  very 
helpful.  I  dropiJed  out  of  all  social  activities  such  as  the  Jaycees  while  John 
became  more  active.  Years  later  he  wrote  me  when  he  saw  the  first  issue  of  the 
Penal  Digest  International  and  informed  me  that  he  wanted  to  assist  with  the 
circulation.  He  felt,  as  we  do,  that  communications  is  the  ingredient  that  makes 
the  difference  between  success  and  failure  in  rehabilitation  programs  and  suc- 
cessful post-release  programs  for  the  ex-prisoner.  In  his  first  letter  he  wrote  .  .  . 

July  21,  1971. 

"1.  I  just  can't  get  over  the  fact  that  we  finally  have  something  going  for  us  out 
there.  And,  it's  for  real.  Anything  I  can  do  to  make  it  work  better,  just  let  me 
know.  I  may  not  be  able  to  do  much  in  here  but  I  can  sure  talk  it  up  and  get  those 
"subs"  if  you  want.  I  probably  mentioned  before  that  I  correspond  with  about  30 
people  out  there,  and  I  know  most  of  them  would  be  more  than  happy  to  take  a 
sub. 

2.  I  apologize  for  this  rambling  letter.  I'm  so  damm  excited  about  your  new  ap- 
proach to  an  old,  old  problem  of  communication  that  I  am  having  diflSculty  in 
organizing  my  thoughts  and  this  is  pretty  unusual  for  me.  I'll  be  a  little  more 
together  in  my  next  letter,  so  bear  with  me.  I  hope  I  have  provided  enough 
information  for  you  to  begin  work  on  my  suggestions.  Please,  drop  me  a  short 
note  just  as  soon  as  you  receive  the  prints  and  negatives,  and  please  take  good 
care  of  my  Johnny  Cash  photo.  It's  the  only  decent  one  I  have  left,  for  now.  If 
I  can  ever  get  a  hold  of  his  agent,  that  photo  will  be  worth  money — either  that 
or  a  possible  bargain  point  to  get  him  to  come  here  and  entertain.  ( Dream,  dream) 
Well,  gotta  go.  Remember  you're  iu  the  driver's  seat.  (Francis  Bacon  said:  "It 
cutteth  griefs  in  halves  and  redoubleth  joys."  (Friendship),  Later. 
Your  friend, 

John  H.  Wagner." 

After  his  initial  letter  John  told  us  more  about  what  he  had  been  doing  since 
last  I  had  seen  him.  His  letters  are  interesting  and  vsdll  provide  much  informa- 
tion about  prison  life  to  those  who  are  interested.  The  next  six  letters  cover  a 
si)an  of  time  from  July  22  to  Sei)tember  19.   [-Not  included  in  hearing  record]. 

Soon  after  the  initial  letters  from  John  Wagner  we  heard  from  some  of  the 
officers  in  the  local  prison  Jaycee  chapter.  These  letters  were  followed  by  more 
letters  from  John  Wagner  and  suddenly  John  and  his  staff  of  25  other  prisoners 
were  busy  taking  subscriptions  from  the  prisoners  who  recognized  that  a  voice 
was  needed  that  would  inform  the  public  of  what  was  happening  inside  the 
prisons  as  well  as  informing  the  prisoners  of  what  was  hapi^euing  outside.  As 
we  go  through  the  letters  that  were  sent  out  from  the  men  working  with  John 
Wagner  we  see  that  they  were  concerned  not  simply  with  selling  a  newspaper, 
but  with  providing  outsiders  with  the  knowledge  that  was  a  publication  that 
truthfully  told  the  story  of  what  was  happening  inside  the  prisons  of  America. 
It  should  be  noted  that  the  administration  at  the  Federal  penitentiary,  Lewisburg, 
Pa.,  were  extremely  helpful  and  did  not  stand  in  the  way  of  the  PDI  staff  until 
many  months  had  passed. 

I  submit  this  package  of  letters  to  this  committee.  Included  are  letters  to  and 
from  John  Wagner,  memorandums  from  prison  administrators,  and  letters  to 
prisoners  who  were  giving  support  to  the  PDI.  [Not  included  in  hearing  record.] 

Shortly  after  the  PDI  staff  was  established  at  Lewisburg  I  spoke  to  the 
Jaycees  and  the  toastmasters  at  their  yearly  banquet.  It  was  at  one  of  these 
banquets  that  the  prisoners,  with  the  approval  of  Warden  AUdredge,  presented 
Ms.  Becky  Evans  and  I  with  a  brick  that  was  taken  from  the  wall  of  the  peniten- 
tiary. On  this  brick  was  inscribed  "to  those  people  who  are  doing  more  to  tear 
down  the  walls  than  any  other  organization."  We  prize  this  trophy  greatly  as  you 
can  well  understand. 

Soon  more  and  more  prisoners  wanted  to  help. 

We  had  an  opportunity  to  speak  with  Mr.  Jimmy  Hoffa  on  a  number  of  occa- 
sions and  he  reassured  us  that  he  wished  to  assist  us  in  the  job  of  building  better 
communications  between  prisoners  and  the  public.  We  feel  that  the  assistance, 
at  this  time,  of  a  man  viith  his  background  in  organizing  will  be  very  valuable. 

More  and  more  prisoners  were  submitting  articles  to  the  PDI  for  publica- 
tion. One  prisoner,  Richard  McVeigh  sent  us  a  fine  proposal  for  the  establishment 
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of  a  Therapeutic  Delinquency  Prevention  Program  which  is  included  in  the  next 
package  of  letters.  [Not  included  in  hearing  record.] 

Shortly  after  the  subscription  drive  began  we  received  our  first  list  of  sub- 
scribers from  the  Federal  penitentiary.  At  the  same  time  staff  members  vi^ere  busy 
writing  letters  to  the  heads  of  large  corporations  and  unions  in  the  hopes  that 
they  would  become  more  interested  in  the  problems  facing  a  group  of  ex-prisoners 
who  were  trying  to  bring  change  to  a  system  that  was  in  desperate  need  of 
change.  [Not  included  in  hearing  record.] 

Letters  to  elected  oflacials,  teachers,  businessmen,  and  other  Jaycee  organiza- 
tions became  the  order  of  the  day  with  the  men  on  the  PDI  staff  at  Lewisburg. 
[Not  included  in  hearing  record.] 

I  would  like  to  point  out  that  the  tone  of  all  the  letters  I  have  introduced 
into  evidence  as  part  of  my  testimony  has  been  one  of  moderation  with  a  great 
deal  of  enthusiasm.  This  feeling  continues  for  only  a  few  months. 

Around  the  middle  of  February  the  prisoners  at  Lewisburg  Federal  Peniten- 
tiary went  on  strike.  There  wasn't  a  greal  deal  of  organization  in  the  beginning, 
but  the  prisoners  started  to  involve  themselves  in  some  UNITY  and  with  the 
unity  came  a  deadlock  between  the  prisoners  and  the  prison  administration. 
During  the  strike  and  at  the  beginning  of  the  strike  the  prisoners  looked  to 
some  men  for  possible  leadership.  A  number  of  men  emerged.  One  of  them  was 
John  Wagner.  Here  is  a  letter  he  wrote  to  the  Associate  Warden  G.  L.  Cansler 
offering  to  assist  the  prisoners  and  the  administration  in  ending  the  deadlocked 
strike.  Other  letters  from  the  home  office  of  the  PDI  are  also  here,  as  is  a  lengthy- 
article  by  John  Wagner  called,  "The  Anatomy  of  a  Prison  Strike".  This  was 
the  first  part  of  a  two  part  story.  The  second  part  was  seized  by  the  prison 
administrators  that  cleaned  out  John  Wagner's  cell  when  he  was  punitively 
transferred  a  few  months  later.  [Not  included  in  hearing  record.] 

The  prison  staff  of  the  PDI  had  been  cut  down  by  the  administration  from  24 
to  around  five  part-time  workers.  In  the  past  the  men  had  worked  on  the  PDI 
project  after  they  had  finished  working  their  regular  jobs  in  the  prison.  The  cut 
in  personnel  did  not  effect  the  output  of  letters  however,  and  elected  officials 
from  across  the  United  States  were  hearing  about  the  PDI  from  the  prisoners 
who  realized  that  the  more  people  who  had  the  opportunity  to  read  the  PDI  thfr 
greater  would  be  the  understanding  of  the  problems  that  solutions  must  be^ 
found  for. 

The  men  on  the  staff  of  the  PDI  were  trusted  enough  by  the  administration 
however,  to  have  their  own  checking  account  to  pay  for  their  stationery,  etc.  It 
should  be  noted  at  this  time  that  the  PDI  paid  for  all  the  stationery,  etc.  that 
they  used.  They  insisted  upon  this  even  though  they  were  all  very  much  aware 
that  all  other  service  organizations  were  funded  by  the  Federal  Government  and 
were  given  their  stationery,  etc.  at  no  cost  to  the  organization.  John  Wagner  and 
the  staff  preferred  to  pay  for  their  own  office  supplies  and  postage.  Considering 
that  postage  frequently  ran  as  high  as  $80.00  per  month  this  was  a  decision 
they  all  agreed  would  be  costly,  but  necessary  if  they  were  to  remain  a  group 
that  was  absolutely  independent.  [Letters  not  included  in  hearing  record.] 

There  is  no  question  that  the  home  office  staff  of  the  Penal  Digest  International 
was  extremely  pleased  with  the  increase  in  subscription.  The  drive  that  the 
Jaycees  and  the  Toastmasters  had  assisted  with  was  a  tremendous  success.  How- 
ever, I  feel  that  equally  as  important  as  the  increase  in  our  circulation,  was  the 
fact  that  prisoners  who  would  otherwise  have  not  been  able  to  participate  in  an 
actual  job  that  was  affording  them  valuable  experience  in  preparation  to  their 
(someday)  leaving  prison  and  returning  to  the  free  world.  These  men  were  in 
constant  contact  with  foundations,  with  elected  officials  on  the  State  and  Federal 
level,  with  State  and  national  Jaycees,  and  with  wardens  and  correctional  officials 
from  other  States  and  other  Federal  prisons.  They  were  getting  valuable  experi- 
ence in  relating  to  others — to  people  they  would  be  called  upon  to  work  with, 
live  with,  in  the  future.  They  were  receiving  a  form  of  on-the-job  training  that 
is  virtually  impossible  to  come  by  in  the  free  world.  They  were,  in  a  manner  of 
speaking,  numing  their  own  business.  They  were  actively  involved  in  bringing 
about  change  in  a  system  that  they  personally  know  is  a  complete  failure.  Here 
are  a  few  letters  that  will  give  you  an  idea  of  the  cross-section  of  our  society  they 
were  actively  involved  with.  [Not  included  in  hearing  record.] 

In  many  States  the  Penal  Digest  International  has  been  forced  to  go  to  court 
on  behalf  of  prisoners  who  have  been  denied  the  right  to  subscribe  to  the  PDI. 
Since  this  is  the  first  free  world  journal  to  devote  itself  completely  to  the  needs 
of  the  prisoner  and  the  prisoner's  family,  many  prisoners  have  subscribed  only 
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to  find  that  the  administration  of  the  prison  refuses  to  give  them  their  newspaper. 
Frequently,  when  the  Governor  of  the  State  learns  that  a  law  suit  is  in  the  works, 
and  that  the  suit  includes  him,  the  prison  administrators  are  "urged"  to  allow 
the  prisoners  to  subscribe.  I  have  felt  that  one  of  the  strongest  levers  we  have 
found  is  the  work  that  the  prisoners  on  the  PDI  staff  at  the  federal  penitentiary 
at  Lewisburg,  Pa.  have  done  through  their  correspondence  to  elected  officials.  I 
would  like  to  read  you  the  letters  that  our  PDI  brothers  wrote  to  the  governors 
of  this  country  so  that  you  will  understand,  better,  what  these  meoi  were  doing, 
what  they  were  writing,  actually,  what  they  were  thinking.  I  Not  included  in 
bearing  record.] 

It  is  unusual  for  a  group  of  prisoners  to  suddenly  decide  that  the  way  to 
change  the  system  was,  not  by  tearing  an  institution  apart,  but  by  making 
so  much  information  available  to  the  prisoners,  and  so  much  information 
available  to  outsiders  via  their  own  newspaper  that  the  Congressmen,  Senators, 
Governors,  and  the  public  in  general,  would  demand  that  the  present  system 
be  changed.  These  prisoners  sincerely  believed  that  when  they  point  out  the 
barbarities  to  representatives,  that  these  representatives  would  bring  the  bar- 
barities to  an  end.  Actually,  there  were  many  times  during  these  few  months 
wtien  the  men  became  very  discouraged  about  the  fact  that  not  many  jjeople 
seemed  to  be  concerned  about  corrections.  But  the  discouragement  didn't  last 
long  and  they  were  back  at  it — working  within  a  system  that  was  getting  ready 
to  teach  them  what  some  of  the  staff  refer  to  as  "a  very  valuable  lesson."  John 
Wagner  was  a  driving  force  in  this  work.  As  you  heard  from  the  letters  and 
the  article  that  was  written  right  after  (and  during)  the  strike  at  Lewisburg 
many  men,  Wagner  among  them,  advocated  the  use  of  negotiation  rather  than 
violence.  You  might  say  that  John  Wagner  was  as  close  to  being  a  member  of 
the  establishment  as  you  can  get  and  still  be  a  prisoner.  He  really  believed  that  if 
you  worked  hard,  stayed  out  of  trouble  with  the  "man,"  participated  in  all  the 
programs  (and  excelled  at  them),  that  you  would  not  only  make  parole,  but 
you  would  receive  recognition  that  would  insure  job  offers  so  that  you  could 
"get  out  there  and  re-enter  the  mainstream  of  society  successfully."  Re-enforcing 
those  beliefs  were  letters  such  as  these  from  Governors  across  the  United  States. 
I  would  like  to  read  them  to  you.  [Not  included  in  hearing  record.] 

As  I  speak  to  you  today,  going  over  the  letters  from  my  brothers  in  prison,  I 
am  again  amazed  that  they  were  able  to  get  as  much  done  as  they  did.  The  simple 
fact  that  at  the  first  meeting  I  attended  there  were  18  prisoners  working  to- 
gether to  promote  their  newspaper  was  incredible.  Certainly  John  Wagner  can 
accept  a  great  deal  of  credit  for  the  success  of  the  Penal  Digest  International, 
not  only  in  that  specific  penitentiary,  but  in  Pennsylvania,  and  the  United  States 
as  well.  However,  he  will  be  the  first  person  to  admit  that  he  could  never  have 
done  the  job,  fought  the  good  fight,  if  he  hadn't  been  surrounded  by  men  who 
were  as  devoted  to  helping  bring  about  change  as  he  was. 

As  I  go  through  these  letters  I  can  so  clearly  recall  the  men  who  were  at  the 
meeting.  I  also  recall  that  two  youngsters  from  my  home  town  in  Iowa  City, 
Iowa  also  accompanied  me  to  the  penitentiary.  Diana  Steckman  and  her  brother 
Chris  were  not  only  allowed  to  tour  the  institution  with  me,  but  were  presented 
with  gifts,  purchased  by  the  prisoners  themselves,  at  two  banquets  we  attended 
Inside  the  penitentiary.  Both  of  these  fine  youngsters  correspond  with  men  from 
that  prison  today.  Some  of  the  men  Diana  and  Chris  met  during  the  staff  meeting 
were  Ron  Lowe,  Richard  McVeigh,  Robert  Thompson,  Lewis  Floyd.  Maurice 
Schick,  Emmet  Askew  (who  designed  our  subscription  posters  and  provided  us 
With  some  professional  artwork  for  the  PDI.  I  will  show  you  some  of  the  art  work 
shortly.  [See  Appendix  31.1  Richard  Henderson,  Paul  Mijeol.  Robert  Wolcott, 
Lester  Freeze,  Raymond  Olssen,  Al  Houston,  Tom  Wolanski,  Pedro  Hernandez 
(who  edits  the  prisoner  newsletter,  and  frequently  acts  as  a  tranlator  for  the  chi- 
canos  in  the  prison  since  the  prison  doesn't  have  a  staff  member  that  speaks  Span- 
ish—incredible as  that  may  seem  to  you).  David  Nelbach,  Sarge  Bokenhoupt  Jack 
"Big  Jack''  Carter  (who  captured  the  heart  not  only  of  Diana  but  of  Chris  as 
well),  and  Joseph  A.  Williams.  These  were  the  men  that  worked  hand-in-hand 
with  John  Wagner.  These  are  the  men  who  assisted  with  the  letter  writing,  and 
the  filing  and  the  typing,  and  all  the  routine  work  that  had  to  be  done — and  they 
all  did  this  work  after  they  had  finished  work  at  their  regular  jobs.  Yes,  gentle- 
men, all  of  the  work  that  these  men  have  done  was  done  on  their  time,  not  the 
prison's.  And  for  that  reason  the  treatment  they  received  at  the  hands  of  the 
warden  and  his  immediate  staff  was  totally  unwarranted.  I  would  like  to  read 
more  of  the  letters  so  that  you  can  see  the  wide  variety  of  situations  they  were 
involved  in  with  the  jobs  they  had  chosen  to  do.  [Not  included  in  hearing  record.] 
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Around  the  end  of  March  I  visited  John  Wagner  and  the  staff  at  Lewisburg 
and  John  was  anxiously  awaiting  word  about  his  parole.  Not  only  did  the  pris- 
oner staff  feel  extremely  confident  that  John  would  make  parole,  he  was  rather 
sure  of  it  himself.  There  were  a  number  of  reasons  why  John  was  fairly  sure  he 
would  make  parole ;  he  had  not  been  in  any  trouble  with  the  prison  administra- 
tion— no  reports,  etc.  He  had  a  number  of  good  job  offers,  the  primary  one  of 
which  was  from  the  Penal  Digest  International,  but  most  importantly,  his  atti- 
tude was  exactly  what  we  hold  up  as  the  American  ideal.  He  was  successful  at 
his  job  and  it  was  apparent  from  watching  him  and  speaking  to  him.  He  was 
confident  that  he  could  function  on  the  outside.  He  was  confident  that  he  would 
come  to  Iowa  City,  Iowa  to  work  for  the  Penal  Digest  International  while  at- 
tending the  University  of  Iowa  part  time.  He  had  a  surprise  coming  and  it  ar- 
rived just  after  he  had  received  some  more  letters  from  Governors'  aides  and 
directors  of  correctional  departments.  [Not  included  in  hearing  record.] 

The  letter  John  wrote  me  when  he  received  word  that  his  parole  had  been 
denied  was  short  and  to  the  i>oint. 

He  wrote  on  April  10th  : 

"Dear  Joe, 

Sad  to  say,  the  Board  set  me  off  another  year.  They  gave  me  a  special  progress 
report  for  April  1973.  I  really  can't  understand  this — do  they  expect  to  get  blood 
out  of  a  turnip?  My  only  comment  of  note  is  *  *  *. 

John." 

On  that  same  day  he  wrote  to  Mr.  Allen  Cook,  director  of  the  Department  of 
Corrections  for  Arizona,  and  to  Mr.  Fred  G.  Morrison,  Jr.,  legal  counsel  for  the 
Governor  of  North  Carolina,  Robert  W.  Scott,  requesting  permi.s!-ion  for  me  to 
visit  the  prisons  in  North  Carolina.  (The  answer  to  this  letter  was  affirmative. 
In  fact  they  urged  me  to  visit  the  North  Carolina  Correctional  facilities,  which 
is  unusual — so  unusual  that  I  will  be  doing  just  that  as  soon  as  I  return  from  a 
lengthy  trip  to  (he  west  coast). 

I  will  include  these  two  letters  since  they  reflect  how  well  John  took  the  bad 
news  about  his  parole  denial.   fNot  included  in  hearing  record.] 

Suddenly,  during  the  first  part  of  April  the  administration  of  the  federal  peni- 
tentiary at  Lewisburg.  Pa.  began  to  harass  the  staff  of  the  PDI.  The  Jium])er  of 
men  who  were  allowed  to  participate  in  the  activities  was  drastically  curtailed. 
The  staff — working  on  their  own  time,  niiiul  you  was  cut  to  live  men.  They  wore 
forced  to  curtail  much  of  the  mailing  they  were  doing — and  I  again  remind  this 
distingui.'^hed  committee  that  they  were  paying  their  own  way.  I  will  also  remind 
you  that  the  Bureau  of  Prisons  supports  the  activities  of  non-profit  corporations 
that  are  primarily  interested  in  assisting  the  prisoner  and  the  prisoner's  family. 
Whether  the  harassment  that  began  was  the  responsibility  of  the  administration 
at  the  prison  or  personnel  at  the  Bureau  of  Prisons,  I  do  not  know.  I  do  know 
this,  that  on  April  9th,  1972,  John  Wagner  wrote  to  Congressman  William  F, 
Ryan,  informing  him  that  the  PDI  inmate  organization  was  being  singled  out 
for  a  number  of  reasons.  fNot  included  in  hearing  record].  That  other  prisoner 
organizations  were  not  affected  by  any  of  the  restrictions  that  the  associate 
warden  Cansler  was  imposing  upon  the  PDI  organization.  John  Wagner  was 
even  threatened  by  Can.sler  on  the  afternoon  of  April  9,  1972  when  Cansler  said, 
"He  (Wagner)  might  be  transferred  out  we.st".  John  thought  that  this  would 
mean  Terre  Haute,  Indiana  or  possible  Marion,  Illinois.  Little  did  he  know  to 
what  lengths  some  one  person  was  willing  to  go  to  show  him  that  prisoners  had 
better  learn  to  stay  in  their  place  and  not  become  interested  in  such  things  aa 
prison  reform,  and  writimr  to  Senators,  and  Governors,  and  Congressmen. 

That  letter  to  Congressman  Ryan  should  be  read  with  great  care  and  it  should 
be  remembered.  John  was  getting  his  first  good  taste  of  how  prison  administra- 
tors act,  or  react,  to  prisoners  who  ai'e  go-getters,  who  are  hard  working  and 
honest,  who  are  the  one  thing  prison  administrators  abhor — leaders,  and  Joha 
Wagner  is  a  leader— ^-there  can  be  no  doubt  about  that,  as  you  will  soon  see. 

And  while  all  of  this  is  happening — while  the  organization  he  was  instrumental 
in  putting  together  was  being  torn  apart  by  prison  administrators,  he  sat  at 
his  typewriter  and  wrote  to  some  more  governor.s,  some  more  wardens,  and  some 
more  people  who  he  felt  would,  or  at  least  should,  be  interested  in  the  journal 
that  was  speaking  out  truthfully,  yet  calmly,  about  the  conditions  in  prisons. 
Here  are  a  few  of  those  letters  that  John  kept  working  on.  [Not  included  in 
hearing  record.! 

On  April  14,  T972  T  was  in  New  York  City  assisting  a  man  who  had  escaped  from 
the  New  Jersey  prison  system.  While  there  I  received  a  call  from  one  of  our 
people  who  informed  me  that  John  Wagner  was  no  longer  in  population  .at 
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Lewisburg  Federal  Penitentiary.  As  soon  as  I  finished  appearing  on  WNEW-TV 
with  Kent  Laning  (we  were  interviewed  by  Newsman  Marvin  Scott,  who  has 
gone  out  of  his  way  on  a  number  of  occasions  to  bring  the  terrible  conditions  of 
this  country's  prisons  to  the  attention  of  the  public)  I  borrowed  a  car  and  drove 
to  Lewisburg.  Early  the  next  morning  I  arrived  at  the  penitentiary  and  asked 
to  visit  with  John  Wagner.  I  was  asked  if  I  had  permission  and  I  told  them  I 
was  on  his  visiting  list.  Actually  I  am  not  on  his  visiting  list,  as  I  found  out 
later,  but  the  prison  officials  were  unable  to  discover  this  since  John  Wagner 
was  gone  and  all  his  records  with  him.  I  knew  he  had  become  the  victim  of  a 
punitive  transfer,  but  I  wanted  to  see  how  long  this  charade  would  continue. 
Finally,  one  of  the  guards  came  over  to  me  while  I  was  waiting  in  the  visiting 
room  and  informed  me  that  John  had  been  transferred.  He  had  left  the  morning 
before  as  I  understand  it.  I  asked  a  few  questions  like,  "How  much  notice  was  he 
given?"  The  answer  "I  don't  know."  "Where  has  he  been  transferred  to?"  The 
answer :  "I  don't  know."  And  on  and  on. 

The  unbelievable  thing  about  this  transfer  is  that  as  soon  as  I  received  the 
phone  call  in  Xew  York  City  I  knew  that  the  administration  at  the  penitentiary 
had  made  up  their  minds  that  they  were  going  to  ship  John  Wagner  to  a  point 
that  was  as  far  from  his  home  and  family,  and  as  far  from  the  home  office  of  the 
Penal  Digest  International  as  they  could  get  him.  And  that  place  would  be  the 
Federal  prison  at  McNeil  Island,  Washington.  And  that  is  exactly  where  they  are 
sending  him. 

When  I  arrived  back  in  Iowa  City,  Iowa  I  received  letters  from  two  of  the  men 
who  were  working  closely  with  John.  It  would  have  been  very  easy  to  allow  me 
to  visit  these  men  since  I  was  already  in  the  institution  and  since  I  had  visited 
with  them  on  numerous  occasions,  but  I  was  not  allowed  to  do  so.  I  want  to  read 
you  these  letters  and  include  a  few  more  letters  from  Governors  and  one  from 
Senator  Philip  Hart.   [Not  included  in  hearing  record.] 

It  is  interesting  to  see  what  has  happened  here.  Just  a  few  short  months  ago 
John  Wagner  was  busy  collecting  awards  from  the  Jaycees  and  other  social  orga- 
nizations. He  was,  as  I  have  said  before,  as  much  a  member  of  the  establishment 
as  a  prisoner  could  possibly  get.  Had  he  been  paroled  six  months  ago  or  a  year 
ago  he  wiiuld  probably  be  working  as  a  salesman  in  a  store  or  perhaps  he  would 
have  been  provided  a  job  by  one  of  the  many  active  young  Jaycees  from  the  free 
world  that  he  was  so  closely  associated  with.  But,  no — they  decided  that  in  the 
prison  world  the  prisoner  who  is  an  organizer  is  dangerous.  He  gets  people  to- 
gether and  they  start  to  think,  they  start  to  act  like  a  person  is  supposed  to  act 
when  he  is  dissatisfied — you  change  things  or  you  change  yourself.  Since  John 
Wagner  couldn't  get  on  a  plane  and  make  a  new  start  elsewhere,  he  decided  that 
he  would  try  to  change  the  world  he  was  and  is  living  in.  He  decided  that  prison- 
ers need  information.  He  decided  that  the  free  world  needed  information.  And 
through  the  steadily  increasing  circulation  of  the  Penal  Digest  International  he 
is  helping  to  see  that  this  information  is  being  made  available  to  prisoners  and 
the  public  as  well. 

Now  what  of  this  man's  attitude?  It  is  apparent  that  it  too  has  changed.  He 
is  harder  now  than  he  was,  and  at  the  same  time  he  is  a  much  more  compas- 
sionate person  who  is  better  able  to  understand  what  it  is  that  many  prisoners 
have  been  complaining  about  for  many  years.  Now  he  has  a  better  idea  of  how 
the  prisoner  feels  who  is  serving  a  three  year  sentence  which  he  started  in  1970. 
This  man  has,  in  only  two  years,  been  in  11  different  federal  prisons  19  times. 
He  has  been  from  one  end  of  the  United  States  to  the  other  and  has  logged  over 
14,000  miles  with  leg-irons,  handcuffs,  and  a  chain  for  a  belt.  John  is  a  lot  closer 
to  this  prisoner  right  now  and  if  they  meet  along  the  way  they  will  recognize 
each  other  as  brothers.  These  last  few  letters  from  my  fellow  coadjutor  of  the 
Church  of  the  New  Song  are  handwritten  since  he  no  longer  has  a  typewriter,  so 
they  will  not  be  easy  to  read.  And  some  parts  of  the  letters  have  been  deleted 
so  that  the  names  of  some  of  his  friends  he  has  met  with  along  the  way  will  not 
be  available  to  prison  administrators.  Please  bear  with  me  as  I  read  you  some 
letters  from  a  man  that  the  Federal  Bureau  of  Prisons  has  radicalized.  As  long 
as  I  have  been  meeting  with  and  corresponding  with  John  Wagner  I  have  never 
known  him  to  use  the  word  PIG  in  reference  to  a  policeman  or  a  guard  or  a  prison 
official.  He  uses  the  word  freely  now — and  he  uses  the  word  because  he  has  a 
right  to  use  it.  Never  before  have  I  seen  him  thrive  on  what  is  a  miserable  way 
of  life — being  transferred  from  one  stinking  hole  to  another.  But  John  AVagner 
is  thriving  on  the  punishment  that  is  being  doled  out  to  him.  He  is  thriving  on  it 
because  it  is  totally  unwarranted.  Right  now  John  Wagner  should  be  on  the 
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street.  He  should  be  at  a  desk  at  the  home  ofEce  of  the  Penal  Digest  International, 
or  meeting  with  some  Jaycee  groups  to  discuss  a  subscription  drive,  or  a  drive 
to  help  the  families  of  prisoners,  who  are  one  of  the  most  ignored  groups  in  this 
country.  He  would  be  doing  his  job  to  bring  about  change  in  a  prison  system  that 
we  are  showing  you  is  one  of  the  worst  in  the  world. 

The  arbitrary  and  capricious  acts  that  fill  prisoners  with  hatred  happen 
day  after  day  after  day.  I  am  grateful  to  the  spirit  of  Eclat  that  John  Wagner 
has  not  been  filled  with  hate.  He  would  not  be  a  very  valuable  man  if  he  were. 
As  it  is  he  is  not  only  valuable,  but  he  is  so  filled  with  compassion  and  love 
for  his  fellow  man  that  he  is  becoming  the  one  thing  prison  officials  fear  most — 
he  has  become  a  man  that  refuses  to  do  time  any  more.  He  will  not  do  the 
time  the  pri.son  officials  demand  that  he  do.  His  time  is  devoted  to  helping 
others.  He  has  stopped  doing  time  and  he  will  not  start  doing  time  until  he 
is  released.  Then  and  only  then  will  he  start  to  do  time  with  his  brothers  on 
the  street  who  have  made  up  their  minds  that  they  will  do  time  until  the  prisons 
in  this  country  are  eliminated,  until  the  pri.sons  of  this  country  become  com- 
munity centers  that  treat  instead  of  destroy,  until,  the  public  becomes  aware, 
and  you,  the  members  of  this  judicial  committee,  become  aware  of  what  is  hap- 
pening to  the  men,  women  and  children  who  are  being  destroyed  each  year  in 
these  barbaric  centers  where  even  the  members  of  tliis  committee  can  be  turned 
away  by  a  warden  on  the  State  or  the  Federal  level. 

As  I  read  these  letters  from  my  brothers  1  think  back  to  the  letters  from  the 
many  brothers  who  died  at  Attica.  I  think  that  something  must  be  very  wrong 
when  these  physical  and  emotional  atrocities  are.  for  the  most  part,  ignored  by  the 
press.  I  think  that  when  the  wife  of  a  prisoner  moves  to  the  town  closest  to  where 
her  husband  is  imprisoned  and  takes  a  joi)  there  so  she  can  maintain  the  most 
important  element  in  a  successful  rehabilitation  program,  personal  contact  with 
the  man  she  loves,  and  the  prison  warden  or  tlie  prison  associate  warden  trans- 
fers this  man  to  a  prison  hundreds  of  miles  away  when  the  prisoner  has  an 
absolutely  perfect  record  in  that  prison,  that  the  warden  and  his  entire  staff 
should  be  removed  from  their  jobs.  This  is  no  way  to  prepare  a  man  for  parole. 
This  is  no  way  to  prepare  a  man  for  a  life  after  prison.  Tliis  is  no  way  to  treat 
prisoners  or  the  families  of  prisoners — unleh>  you  wjuu  tlimi  to  return  to  prison 
after  they  are  finally  released. 

And  now  we  get  around  to  some  bitter  truths.  When  a  warden  will  do  to  a 
man  what  the  warden  at  Lewisburg  has  done  to  John  Wagner  and  many  others, 
then  I  accuse  that  warden  of  doing  everything  in  his  power  to  twist  these  men's 
emotions  and  minds.  I  accuse  him  dereliction  of  duty.  I  accuse  him  of  delil)erately 
doing  everything  in  his  power  to  destroy  prisoners  and  families  of  these  j^risoners. 
Here  are  the  most  recent  letters  from  John  Wagner.  They  are  different  from  the 
first  letters  I  read  to  you.  You  will  be  pleased  to  hear  that  they  are  filled  with 
more  determination  to  bring  peace  and  love  into  this  world  than  they  are  hate 
or  spite.  I  for  one  am  proud  to  be  his  brother  and  his  friend.  After  reading 
these  last  few  letters  I  will  submit  one  last  letter  from  a  prisoner  in  another 
Federal  prison  who  will  describe  for  you  how  a  first  offender  who  had  every 
right  to  believe  he  was  going  to  make  parole,  was  denied,  was  given  a  year 
and  a  half  set-oft",  was  not  given  the  attention  he  deserved  at  such  a  time 
(particularly  when  his  rap  partner  with  two  previous  convictions  had  been 
paroled  months  earlier),  took  a  large  can  of  infiammable  liquid,  and  in  a  deep 
depression  drenched  himself  and  set  himself  on  fire.  [See  attachment  9.] 

Here  are  the  last  few  letters.  [Not  included  in  hearing  record].  Thank  you  for 
allowing  me  to  appear  before  this  committee  once  again.  I  want  you  to  know 
that  all  of  us  from  the  national  prison  center  and  the  Penal  Digest  International 
are  ready  to  assist  you  in  every  way  possible  to  bring  change  to  the  prisons  of 
America.  Call  on  us  or  our  colleagues  at  any  time. 

Thank  you. 

[Attachment  1] 

David  L.  Lyxch 
Monday,  October  18,  1971. 
Joe  Grant, 
Director  and  Publisher,  the  Penal  Digest  International,  loiva  City,  loiva. 

Hearty  Congratulations.  Joe  :  Although  many  of  us  pursue  our  illusions  late 
into  the  seemingly  endle.ss  nights  within  the  closeness  of  our  case-hardened  steel 
and  cement-fortified  "rooms,"  few  of  us  ever  realize  the  stuff  of  our  dreams. 
But  you've  done  it!  Quite  commendably,  you  and  your  staff  have  done  what 
many  would  have  laughed  off  as  blatantly  wishful  thinking:  you've  begun  to 
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bring  "us"  together  in  constructive  undertakings.  Anything  1  might  say  to 
applaud  PDI  would,  I'm  certain,  sound  patently  trite ;  however,  there  are  those 
of  us  who  appreciate  the  anguish  and  work  that  has  already  gone  into  your 
endeavor.  What  can  be  said?  PDI  is  really  beautiful — it  will  succeed,  simply 
because  it's  too  great  a  concept  to  do  otherwise. 

Unfortunately,  my  introduction  to  PDI  came  just  today,  with  the  Augu.'^t,  1971 
issue.  The  first  two  issues  must  have  been  par  excellence,  judging  the  letters  from 
the  readers.  At  any  rate,  ju.<?t  as  soon  as  I'm  aware  of  my  future  lodgings  I'll 
send  in  my  subscription  fee — I've  been  paroled  to  my  federal  pa  role-viola  tiou 
detainer,  and  am  awaiting  my  outdate  of  November  27.  1971. 

The  article  in  PDI  Number  III  which  takes  up  the  issue  of  federal  MR  and 
parole  was  invaluable  to  me  :  Albaugh  did  a  good  job  on  it.  I  can't  help  but  wonder 
at  the  apparent  relaxing  of  censorship  in  the  federal  prison  system  since  I  got 
out  in  1964,  however.  Though  I  suppose,  were  one  able  to  follow  each  subsequent 
issue  of  PDI  for  a  period  of  time,  one  might  notice  a  perceptible  '•turnover"  of 
inmate  associate  editors — 'but  I  certainly  hope  this  won't  be  the  case. 

"Stillwater's  Bastard  Son."  by  the  way.  was  rather  apropos  of  my  own  [ler- 
sonal  history  except,  i^erhaps.  that  I've  managed  to  stay  out  of  the  "hole"  more 
than  Mitchell  did.  But  then.  Mitchell  is  outside  now,  and  I'm  not.  In  any  event. 
there  will  no  doubt  be  a  goodly  number  of  us  who  will  gain  some  perspectives 
from  Oehler's  article  on  Mitchell — especially  some  of  the  "hardrooks"  amoug.-^t  us. 

I've  enclosed  copies  of  a  recent  letter  I  wrote  to  Cornelia  G.  Kennedy,  U.S. 
District  Judge,  and  the  reply  my  letter  precipitated.  Quite  naturally,  the  reply 
was  anticipated.  Should  you  wish,  feel  free  to  use  any  part  or  all  of  my  letter 
for  whatever  purposes  you  so  desire.  It  might  possibly  help  the  "cause."  Of  course, 
you  can  understand  that  I  must  request  that  nothing  be  made  public  before  the 
first  of  the  year — by  then  I'll  either  be  reinstated  or  back  in  custody  of  the  feds. 

Incidentally,  over  the  past  few  years  I've  contacted  numerous  attorneys,  the 
ACLU,  and  put  out  feelers  in  many  areas  to  attempt  to  mount  a  legal  .ntr.Tck 
against  the  policies  of  the  U.S.  Board  of  Parole  and  the  statutes  granting  their 
arbitrary  powers,  but  no  one  appears  inclined  to  pursue  the  issue.  Same  old 
story.  I  guess:  who  gives  a  good  goddamn  but  "us?"  And  the  beat  goes  on. 

.  .".  Perhaps  the  letter  will  serve  to  illustrate  the  effort  Um  williag  to  expend 
toward  doing  something  about  the  ridiculous  federal  parole  mockery.  And  hoiiC- 
fully,  PDI  will  oi)en  some  closed  minds  in  this  area,  not  to  mention  other  critical 
areas  concerning  the  prisons,  jails  and  "corrections"  systems.  As  it  is,  in  the 
wake  of  the  "Q"  and  Attica  tragedies  the  rowboat  of  public  concern  is  merely 
rocking  on  a  few  ripoles  of  lip  service.  But.  through  ideas  such  as  yours,  and 
groups  such  as  The  Fortune  Society,  Project  Fishermen,  Seventh  Stei>  and  other 
concerned,  dedicated  efforts  we  may  just  bring  our  "long-shot"  in  by  a  length. 

On  that  note  I'll  bid  you  guys  adieu  for  the  time  being,  hoping  you'll  not  forget 
that  there  are  a  couple  of  us  here  in  Jackson  who  are  dreaming  of  implementing 
some  positive  approaches  to  solving  some  of  the  asipects  of  our  common  plight. 
When  we  hit  the  streets  we'll  be  in  touch  with  you.  Until  then,  may  success  be 
yours — for  your  triumph  is  our  hope. 
Best  regards, 

Dave  Lvxcir. 

120fM5 
16847-TH 


September  29,  1971. 

Deab  Judge  Kennedy  :  Hopefully,  this  letter  will  find  its  way  through  your 
secretarial  personnel  to  you  personally.  While  I'm  most  assuredly  aware  that  you 
probably  have  a  very  busy  schedule.  I'm  certain  this  missive  will  render  itself 
justifiable  as  to  its  length,  making  it  worth  the  time  consumed  in  its  reading.  In 
fact,  I  should  hope  what  has  been  set  forth  here  would  serve  to  add  to  your  in- 
sights as  might  be  directly  applicable  to  the  function  of  your  esreemed  office. 
Therefore,  I  respectfully  ask  for  approximately  fifteen  minutes  of  your  time 
for  a  perusal  of  my  letter. 

I'm  presently  incarcerated  at  the  State  Prison  of  Southern  Michigan,  and  am 
in  need  of  some  assistance  which  it  might  be  within  your  purview  to  proffer. 
My  purpose  in  addressing  myself  to  you,  frankly,  has  to  do  with  the  reputation 
you've  established  as  regards  your  fair  and  impartial  rendering  of  jurispruden- 
tial matters  without  imdue  regard  to  status  quo  interests.  In  essence,  it's  my 
understanding  that  you're  a  truly  judicious  jurist,  possessed  of  the  attendant 
values  this  would  so  imply.  Consequently,  should  you  be  so  kind  as  to  patiently 
sufl'er  through  my  lengthy  prose,  perhaps  your  attention  could  be  drawn  to  an 
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area  which,  in  my  opinion,  is  much  in  need  of  some  rectification :  certain  policies 
of  tlie  United  States  Board  of  Parole.  Of  course.  I  cite  my  case  specifically  in 
hope  you  might  direct  me  to  a  remedial  course  of  action. 

First  of  all,  this  is  a  most  difficult  letter  for  one  in  my  circumstances  to  write. 
Disregarding  the  obvious  lack  of  credibility  the  revealing  of  my  case  history 
will  engender,  the  fact  that  I'm  a  fir/ce-convicted  felon  casts  serious  aspersion  on 
my  intent  in  this  writing.  Additionally,  since  my  writing  bespeaks  a  semblance 
of  intellectual  acumen,  there  is  added  paradox :  "What's  a  fellow  of  your  ability 
doing  in  prison?"  An  often-asked  question  for  which  a  simple  answer  is  all  but 
impossible.  In  any  event,  in  order  to  put  my  reason  for  writing  you  in  proper 
perspective,  and  to  anticipatingly  dispel  a  portion  of  the  preconceived  opinions 
you  might  understandably  have,  it's  rather  necessary  that  I  support  my  case 
with  bits  of  mv  personal  history. 

Now  I  realize  that  texts  about  letter-writing  admonish  against  lengthy  letters 
to  public  officials  or  business  concerns :  however,  merely  assembling  a  concise 
collection  of  facts  for  your  perusal  would  do  little  toward  obtaining  your  con- 
sideration of  me  as  an  individual.  And  this.  Your  Honor,  is  part  and  parcel  of 
my  objective  here :  I'm  attempting  to  penetrate  the  complex  miasma  of  bureau- 
cratically  oriented  penal-corrections  machinery  which  has  thus  far  remained 
imi^ervious  to  my  efforts,  so  that  I  might  be  viewed  as  a  person  with  a  legitimate 
complaint — not  iust  "some"  prisoner  with  a  "beef."  In  order,  then,  to  elTect  some 
small  token  of  concern.  I  would  hope  to  impress  myself  upon  you  as  simply  one 
individual  seeking  understanding  and  assistance,  rather  than  as  an  anonymous 
little  broken  cog.  viewed  as  perhaps  unrepairable,  which  but  adds  to  the  clutter 
of  thousands  of  similarly  defective  cogs  filling  our  prisons,  inundating  the  courts, 
threatening  our  society  and  embarrassing  the  "rehabilitationists." 

Thirty-tiiree  years  ago  my  twin  brother  and  I  came  prematurely  into  this 
world,  both  fighting  to  sustain  the  life  we  were  physically  ill  equipped  at  that 
time  to  maintain.  Unfortunate4y.  my  twin  lost  his  battle ;  but-  against  all  odds, 
I  managed  to  hold  on.  A  rather  prophetic  beginning,  for  I've  been  fighting 
(literally  and  figuratively)  ever  since.  However,  I'm  finally  ready  to  quit  the 
field  of  battle  to  hopefully  make  my  place  in  society.  The  catch  is  that  there 
are  some  restrictions  thwarting  my  efforts  which,  in  my  opinion,  serve  to  most 
unfairlv  hinder  my  forward  progress. 

Although,  more  than  anyone  else.  I  realize  there  is  no  honest  method  to  offer 
extenuation  or  mitigation  as  regards  the  formulation  of  ray  criminal  record.  I  am 
going  to  alter  the  image  I've  worked  .so  diligently  during  the  past  few  years  to 
create.  In  order  to  do  this,  however,  part  of  my  past  must  be  laid  to  rest ;  thu.s, 
the  purpose  of  this  letter  to  you. 

In  1959.  while  living  in  the  northern  part  of  Indiana,  I  robbed  a  bank.  I  was, 
of  course,  finally  arrested,  pleaded  guilty  and  was  given  a  ten-year  term  by  a  U.S. 
Federal  .ludge  of  the  Northern  District  of  Indiana — the  judge's  name  has  long 
since  passed  from  my  memory.  At  any  rate,  considering  all  the  factors.  I  feel 
I  was  given  a  more  than  fair  sentence :  however,  at  the  time,  being  twenty-one 
years  old,  with  a  wife  eight  months  pregnant,  the  future  looked  rather  bleak.  As 
a  consequence,  the  fact  that  my  sentence  could  have  been  many  times  more 
severe,  not  to  mention  what  the  state  of  Indiana  could  have  charged  me  with, 
failed  "to  become  fully  impressed  on  my  mind  at  the  time.  But,  once  again,  ten 
years  to  my  young  mind  seemed  an  eternity,  and  I  was  quite  I'usy  during  the 
first  year  in  the  penitentiary  feeling  extremely  sorry  for  myself. 

Ultimately,  though,  my  perspective  improved  and,  even  though  I  went  two 
years  beyond  my  parole  date  before  being  granted  parole,  I  was  determined  to 
put  the  prison  experience  behind  me  when  I  returned  to  society  in  1964,  and  to 
become  a  respectable  citizen. 

I^nfortunately,  my  five  and  a  half  years  out  of  society  produced  ancillary 
effects  that  weren't  fully  anticipated.  For  instance,  social  trends,  clothing  styles, 
life  styles  and  just  ordinary  daily  life  had  altered  considerably  during  the  years 
of  my  imprisonment.  Were  I  a  sociologist,  perhaps  some  significant  correlations 
could  be  made  concerning  this  rapid  social  change  and  today's  complex  issues, 
but  I'm  merely  an  observer  with  a  propensity  for  seeing  drama  in  the  mundane. 
Nevertheless,  I  was  somewhat  stunned  at  the  obvious  changes  in  society.  This 
feeling  was  heightened  by  the  fact  that  my  wife  was  in  the  process  of  divorcing 
me — which  was  followed  by  a  nasty  and  protracted  hassle  over  visiting  privileges 
between  my  daughter  and  me :  the  issue  remains  unresolved  to  this  date. 

Again.  Your  Honor.  I  must  make  my  thought  absolutely  unambiguous :  I  am 
not  attempting  to  lend  reason  to  the  illogical  act  of  committing  a  crime,  but  am 
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attempting  to  illustrate  that,  despite  a  record  of  poor  social  deportment,  life 
for  me  has  not  been  one  long  series  of  plotting  and  committing  felonies.  In  point 
of  fact,  disregarding  an  assault  while  in  the  U.S.  Navy,  I've  served  time  but 
twice— both  times  for  armed  robbery.  And  each  time  represented  my  involve- 
ment in  crime  at  the  time,  and  didn't  merely  indicate  when  I  happened  to  get 
caught.  In  other  words,  contrary  to  the  suspicion  of  law  enforcement  oflScials, 
I  am  not  a  successful  criminal  who  chanced  to  slip  up  twice.  My  crimes,  how- 
ever, were  multiple  on  the  two  occasions  I  resorted  to  armed  robbery,  even  though 
In  both  cases  there  was  only  one  "official"  charge  involved. 

This  is  certainly  not  a  record  one  would  hold  up  for  its  exemplary  worth ; 
but,  as  difficult  as  it  seems  to  appear,  it  hasn't  left  me  a  "hardened  criminal," 
assuming  there  is  such  an  animal.  Moreover,  it  has  taken  me  thirty-three  pain- 
ful years  to  discover  my  problem  and  how  to  effectively  deal  with  it :  My  crimi- 
nal acts  were  simply  a  by-product  of  an  extreme  feeling  of  insecurity,  which 
v/as  hidden  by  an  outward  show  of  bravado  and  belligerence.  Hence,  what  I've 
so  ineptly  striven  to  say  to  this  point  is  that  I've  finally  found  out  ivho  I  am ; 
there's  no  longer  any  need  for  me  to  unconsciously  mortify  myself  through  anti- 
social behavior  to  "excuse"  my  failures.  Should  one  wish  to  term  this  as  a 
rehabilitative  process  I  would  suppose  it  would  fit  the  circumstances,  but  I 
prefer  to  merely  think  of  it  as  a  maturing  process  which  took  place  in  spite  of 
the  prison  experience.  AVhat's  more,  I'm  acutely  aware  that  the  absolute  folly 
and  foolishness  of  spending  so  many  unproductively  wasted  years  in  prison  must, 
for  me,  be  terminated  now,  while  there's  still  time  left  to  swerve  my  course ; 
one  has  but  few  productive  years,  and  I've  idiotically  squandered  a  precious 
number  of  them. 

For  the  past  three  years  I've  given  a  great  deal  of  thought  and  effort  toward 
structuring  a  socially  acceptable  future  for  myself.  This  has  been  accomplished 
through  participation  in  group  therapy,  constant  self-analysis  and  enrollment  for 
over  tVv'O  years  in  a  college  curriculum  here  at  tflis  prison.  Now,  as  is  reasonable 
at  this  point,  you  might  question  my  motives,  and  the  belated  contrition  for  my 
lawless  acts.  For  example,  I'm  certain  you're  concerned  as  to  how  I  got  to  Jack- 
son Prison.  Well,  after  three  and  a  half  years  of  federal  parole  (a  poorly  served 
parole.  I  might  add),  I  was  again  arrested  for  armed  robbery — making  me  a 
twice-convicted  armed  robber  when  I  pleaded  guilty  to  the  charge.  For  the 
record,  though,  three  years  of  my  parole  were  spent  in  honest  endeavor,  although 
it  would  not  appear  to  be  so.  And  so,  for  the  past  three  years  I've  been  trying 
to  deduce  the  reason  for  my  regression,  as  it  were,  so  that  there  will  be  no  more 
like  it. 

Through  necessity  to  as  much  conciseness  as  I  can  muster,  many  of  the  facts 
surrounding  my  case  history  will  have  to  be  excluded,  and  this  tends  to  give 
me  a  rather  one-dimensional  profile.  However,  how  does  one  go  about  attempt- 
ing to  depict  a  rounded  view  of  himself  when  the  facts  are  statistically  un- 
favorable? Then  too,  it's  not  possible  to  articulate  my  deep  convictions  to  "go 
straight"  without  prefacing  these  thoughts  with  a  bit  of  my  philosophy.  Most 
importantly,  it  must  be  exceedingly  boring — even  for  a  federal  judge — to  read 
through  a  tale  of  woe  which  deals  mostly  with  one  irascible  character — some- 
thing like  a  one-actor-one-act-one-scene-one-line  play.  In  short,  regardless  of  how 
this  letter  is  written,  there  simply  is  no  method  by  which  to  make  it  an  objec- 
tively interesting  dialogue.  Thus,  I  shall  interrupt  the  flow  of  my  verbiage  to 
insert  some  bare  facts  : 

DATA    REGAKDIJS^G    FEDERAL    SENTENCE 

Charge :  Armed  bank  robbery 

Sentence:  10  Years 

Date  Sentenced  :  June  22, 1959 

Place  of  Sentencing :  Fort  Wayne,  Indiana,  Federal  District  Court  of  Northern 
Indiana 

FBI  Number :  878  670  B 

Federal  Inmate  Number :  16847-TH  ( 'TH'  stands  for  the  name  of  the  institu- 
tion :  Terre  Haute,  Indiana ) 

Federal  Parole  Date  :  October  22, 1964 

Parole  Time  Served  :  Three  years,  six  months 

Parole  Officer :  USPO  Donald  A.  Berglund,  Detroit  Office 

Cited  as  a  parole  violator  via  a  Federal  Warrant  dated  May  14,  1968,  after 
having  been  apprehended  by  the  Detroit  Police  Department  on  May  9,  1968,  on 
a  charge  of  armed  robbery  of  a  Catholic  credit  union.  Subsequently  pleaded 
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guilty  to  unarmed  robbery  before  Recorder's  Court  Judge  Robert  Columbo,  and 
was  given  a  5-15  year  term  here  at  SPSM. 

According  to  federal  statute,  violation  of  federal  parole  invalidates  time  served 
on  parole.  As  a  result,  some  twelve  years  after  the  sentence  was  imposed  on  me, 
and  after  serving  nearly  nine  years  of  the  sentence,  I  still  owe  four  years,  eight 
months  against  the  original  ten-year  sentence.  Thus,  even  though  I've  been 
granted  parole  by  the  state  of  Michigan,  there  is  still  an  undetermined  lapse  of 
time  for  me  to  contend  with  before  being  able  to  implement  further  future  plans : 
these  plans  are  integral  to  the  salvaging  of  my  life;  and  "time"  is  of  the  e.ssence. 

The  reason  that  the  remainder  of  my  federal  sentence  is  undetermined  is 
complex,  due  to  unpredictable  factors.  For  example,  there's  a  possibility  that  the 
United  States  Board  of  Parole  will  reinstate  the  federal  parole  after  my  official 
parole-violation  hearing.  Or,  they  could  return  me  to  custody  for  reparole  at  a 
later  date.  Then  too,  they  might  prefer  that  I  serve  out  the  full  sentence.  Of 
course,  I'm  not  certain  what  constitutes  the  "full"  sentence  since,  amongst 
other  things,  there's  a  question  of  1200  days  good  time  already  earned,  as  well 
as  yet-to-be-earned  good  time,  in  the  event  of  sentence  completion  back  in 
custody. 

In  an  attempt  to  plan  my  future  (employment,  college  matriculation,  family 
considerations).  I  wrote  three  letters  to  the  United  States  Board  of  Parole, 
asking  for  clarification  of  my  status,  a  sentence  breakdown  based  on  the  pre- 
clusion of  any  reparole,  and  how  much  "actual"  time  I  would  have  to  serve, 
minus  reparole,  plus  good  time. 

After  waiting  for  better  than  three  months  for  a  reply  to  the  first  letter,  I 
sent  a  more  comprehensive  second  letter,  to  which  there  was  ultimately  a  reply : 
a  form  letter,  individually  typed  so  as  to  give  the  affect  of  a  personalized  re- 
sponse. I  happen  to  know  this  is  the  case  because  I  have  two  other  such  letters 
in  my  possession,  sent  to  other  federal  parole  violators  at  this  institution :  the 
only  discernable  differences  between  the  three  letters  are  the  typewriters  used 
and  the  signatures  which  were  affixed.  This  might  seem  to  be  a  plucking  at 
small  threads;  however,  I  spent  a  considerable  amount  of  time  and  effort 
constructing  my  letters  to  the  Board  of  Parole,  making  certain  to  carefully 
delineate  my  problem  and  the  remedy  I  sought — neither  area  was  responded  to  in 
their  reply. 

Of  course,  I  would  be  grossly  remiss  to  not  understand  that  the  U.  S.  Board 
of  Parole  is  most  likely  as  understaffed  and  overburdened  as  the  other  correc- 
tional departments.  As  a  consequence,  a  form  letter  would  be  understandable  were 
it  not  that  the  letter — as  the  others — stated  a  review  of  my  case  had  been  made. 
Had  there  been  time  taken  to  review  my  case,  then  why  not  enough  time  to  answer 
or  at  least  acknowledge  questions  pertinent  to  my  ease  and  future?  In  honest 
fact,  do  they  care  about  my  future?  The  impersonality  of  their  form  letter  puts 
me  in  serious  doubt  as  to  their  concern. 

Finally,  I  sent  them  a  third  letter:  a  very  concisely  explicit  one-page  request 
of  information.  Additionally,  I  prefaced  this  letter  with  the  plea  that  I  was  trying 
to  determine  an  approximate  release  date  so  as  to  allow  my  family  to  plan  ac- 
cordingly, so  that  I  might  tell  a  prospective  employer  when  I  would  be  able  to 
begin  work,  and  to  enable  me  to  seek  enrollment  in  a  college.  Pitifully,  since 
eighteen  months  has  elapsed  from  the  time  this  third  letter  was  posted,  it  appears 
that  I  shan't  be  receiving  a  reply. 

Tour  Honor,  I  honestly  feel  I've  totally  discharged  the  obligation  to  the  serving 
of  my  federal  sentence  in  terms  of  time,  despite  my  recidivism.  The  fact  that  my 
values  have  undergone  an  up-grading  during  the  past  three  years  appears  to  be 
of  little  consequence,  though,  to  the  U.  S.  Board  of  Parole  because  they  indicate 
their  intention  to  possibly  return  me  to  federal  incarceration.  And  since  there 
is  no  way  for  me  to  seek  redress  in  court,  it  being  a  moot  point  until  an  "official" 
violation  (I  also  couldn't  afford  the  cost  of  the  protracted  court  action),  the  only 
recourse  open  to  me  at  this  time  is  that  you  might  advise  me  of  some  solution  to 
this  seemingly  endless  ten-year  federal  sentence. 

Despite  support  by  federal  statute,  it's  inexplicably  perplexing  to  me  how  one 
can  spend  three  years,  six  months  serving  federal  parole,  complying  with  required 
In-person  and  written  parole  reports,  and  to  then  have  this  period  of  time  de- 
clared null  and  void,  not  credited  as  time  served  against  the  sentence.  Pray  tell, 
just  what  is  one  doing  on  federal  parole,  then,  if  not  serving  a  calculable  amount 
of  time?  In  effect,  how  could  one  complete  serving  a  sentence  on  federal  parole 
were  one  not  serving  a  diminishing  amount  of  time? 
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Ideally,  one  must  hoM  the  supposition  that  the  hope  of  a  prison  system  would 
be  primarily  its  ability  to  redeem  through  rehabilitation.  Secondly,  the  system 
must  detain  through  incarceration  until  this  rehabilitative  process  comes  about. 
The  problem,  of  course,  is  what  are  the  determinants  to  implement  so  as  to  ob- 
jectively decide  when  there  has  been  a  reformative  change  in  the  individual 
prisoner,  so  as  to  justify  his  return  to  society?  Herein  is  the  great  dilemma :  how 
to  choose  between  the  desired  ideal  and  the  sad  reality.  Realistically,  recidivism 
statistics  preclude  credibility  of  the  rehabilitative  programs. 

Although  I  don't  propose  that  I  personally  could  offer  an  all-inclusive  solution 
to  the  corrections-rehabilitation  puzzle,  no  pat  panacea  to  the  prison  problem, 
there  are  insights  from  these  years  I've  spent  behind  bars  which  could  be  partial 
answers — but  who  involved  in  the  criminal" justice  systems  wishes  to  hear  of 
them?  After  all,  one  might  almost  logically  state,  were  I  so  keenly  able  to  make 
value  judgments  I  wouldn't  be  in  prison.  This  is  a  prevailing  attitude,  I  fear, 
which  represents  the  lack  of  communication  that,  in  my  humble  opinion,  is  a  major 
impediment  toward  positive  change  of  the  law  breaker;  and,  I'm  not  particularly 
referring  to  my  case. 

Furthermore,  the  inmate  is  not  alone  in  his  inability  to  make  progress  toward 
changing  his  status.  Were  a  prison  case  worker  to  take  a  genuine  interest  in  my 
case  as  regards  my  federal  detainer,  he  would  be  helpless  to  seek  my  release  from 
the  detainer  based  on  my  achievements  here  these  past  few  years  because  rules 
would  prevent  him  from  even  querying  the  federal  authorities  on  my  behalf — 
even  though  he  might  strongly  feel  I'm  prepared  to  return  to  society.  But  then,  his 
power  as  a  case  worker  here  is  rather  negligible  :  his  reports  concerning  my  prog- 
ress weigh  very  slightly  as  regards  my  state  parole  hearing.  In  other  words,  those 
people  the  prisoner  daily  comes  in  contact  with  are  the  least  listened  to  when  a 
parole  is  being  considered.  Of  course,  should  you  demand  documentation  of  these 
occurrences,  I  would  be  hard  put  to  furnish  the  flimsiest  evidence. 

Assuming  what  I  state  is  true,  and  if  the  social  workers  and  the  custodians  are 
unable  to  play  an  integral  role  in  determining  the  inmate's  preparedness  for 
return  to  the  community,  just  where  does  this  leave  the  prisoner  himself?  Well, 
I'll  tell  you :  it  leaves  him  in  the  untenable  position  of  not  being  able  to  affect 
his  return  to  society  other  than  through  the  circuitously  ambiguous  and  obtusely 
frustrating  channels  of  a  "good  prison  record."  And  actually,  the  parole  boards 
I've  met  are  primarily  concerned  with  the  circumstances  of  the  instant  crime,, 
while  the  "good"  prison  record  remains  a  good  ways  down  the  list  of  parole-con- 
sideration priorities.  Paradoxically,  a  "bad"  prison  record  brings  almost  cer- 
tain parole-board-member  censure,  and  usually  a  parole  denial.  Nevertheless,, 
the  autonomous  agents  charged  with  releasing  prisoners — other  than  discharges — 
and  upon  whose  decisions  rest  years  of  men's  lives,  are  the  parole  boards :  yet, 
parole  boards  have  the  least  contact  with  the  prospective  parolee  ;  in  fact,  it  would 
appear  that  their  loyalty  and  concern  is  more  with  their  public  image. 

Logically,  one  might  point  out  that  the  parole-board  member  is  far  more  quali- 
lied  to  evaluate  the  prisoner  based  on  his  access  to  every  accumulated  detail  in  a 
man's  case  history.  But.  simply  being  privy  to  all  the  voluminous  facts  is  nO' 
guarantee  that  commensurate  interest  is  involved,  or  that  the  parole-board  mem- 
ber will  carefully  and  judiciously  read  the  record  before  him.  While  also,  a  prison- 
er's case  history  is  rather  tilted  against  him  because  its  most  detailed  aspects  deal 
either  with  what  led  to  his  commitment  or  his  deportment  while  in  prison.  His 
prison  record,  quite  naturally,  must  be  reflective  of  his  reaction  to  the  unnatural 
atmosphere  of  the  penal  institution ;  thus,  his  prison  record  must  indicate  his 
ability  to  deal  with  the  perplexities  of  confinement.  Consequently,  by  some  means 
of  secret  juxtapositioning,  the  parole-board  member  is  able  to  predicate  the  in- 
mate's behavioral  patterns  "post-prison,"  and  one  major  determinant  of  parola- 
bility  is  nicely  tucked  out  of  the  way. 

Ironically,  a  "good"  prison  record  can  oftentimes  be  a  distinct  disadvantage^ 
For  instance,  some  "sociologists"  espouse  the  theory  that  many  recidivistic  crimi- 
nals want  to  be  in  prison,  away  from  the  demands  of  society  ;  as  a  result,  this  kind 
of  recidivist  would  quite  naturally  maintain  an  excellent  incarcerational  profile. 
Then,  there  are  the  "penologists"  who  warn  against  the  sophisticated,  deceptive 
"con-man-type"  prisoner — this  is  the  fellow  the  keepers  refer  to  as  being  "con- 
wise  ;"  able  to  manipulate  his  keepers  to  keep  a  "good"  prison  record.  Just  how, 
then,  a  determination  could  be  made  of  the  inmate  who  merely  aspires  to  over- 
come the  prison  experience,  and  whose  "good"  prison  record  is  the  bench  mark  of 
his  reform,  would  seem  to  present  a  most  diflScult  task  of  evaluation.  I,  at  least. 
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would  find  it  extremely  diflScult,  and  fraught  with  esoteric  implications  beyond 
my  grasp. 

Most  importantly,  the  foremost  frustration  shared  by  all  those  who  are  prison- 
ers— the  good,  bad  or  indifferent — is  the  silence.  The  silence  of  years  passing 
without  any  response  to  the  efforts  at  selfbetterment,  simply  because  there  aren't 
■enough  professionals  working  within  the  prisons  to  make  an  appreciable  dent  in 
the  area  of  inmate  counseling.  And,  in  the  few  cases  where  there  is  a  contact  be- 
tween the  prisoner  and  prison  case  worker,  the  case  worker's  favorable  prog- 
nosis is  often  disregarded  totally,  or  looked  upon  with  a  jaundiced  eye  by  the 
parole  board.  After  all,  the  long-time  parole-board  member  can  readily  perceive 
tliat  the  inmate  has  "conned"  the  ca.se  worker,  has  taken  advantage  of  the  inti- 
mate interaction  between  he  and  the  case  worker :  the  sincere  and  dedicated  case 
worker  thence  becomes  as  suspect  as  the  inmate. 

In  other  words,  the  entire  prison  setting  is  shot  through  with  suspicion :  in- 
mates distrust  civilians,  guards  and  other  inmates ;  civilians  distrust  inmates, 
fellow  workers  and  custodial  personnel :  guards  distrust  everyone  not  engaged 
in  custodial  functions,  and  parole  boards  trust  no  one. 

Finally,  the  view  from  a  seat  on  the  parole  board  of  any  prison  will,  in  due 
time,  convince  the  most  rationally  motivated  member  that  the  only  logical  value 
one  can  hope  to  imbue  into  the  parcelling  out  of  paroles  is  a  thoroughly  resigned 
adherence  to  the  statistical  use  of  the  "quota  system." 

In  my  opinion,  this  all  comes  about  because  most  all  of  our  prison  systems  must, 
by  virtue  of  the  excessive  influx  of  convicted  felons  and  lack  of  professional  per- 
sonnel within  the  systems,  function  as  merely  traflic  control  complexes.  Therefore, 
the  atmosphere  in  most  prisons  is  one  of  complete  detachment  from  any  person- 
alized contact  or  interaction.  What's  worse,  the  moving  of  "warm  bodies"  into 
and  out  of  the  "system"  becomes  the  paramount  concern  of  prison  administrative 
staffs,  and  suspicion  thus  reigns  supreme  toward  any  im])ed!ng  of  this  process, 
and  ultimately  to  the  efficacy  of  the  whole,  tired  charade  misnamed  "rehabilita- 
tion." Accordingly,  the  case  workers,  inmates,  keepers  and  administrative  staff 
members  eventually  opt  to  aid  and  abet,  probably  by  default,  the  perpetuation  of 
Iiarole  hoard  policies  and  pseudo-rehaliilitation  programs.  And  I  would  submit,  as 
a  charitable  reflection  on  all  this,  that  there  are  those  who  fight  valiantly  to 
chance  these  things,  but  who  are  ultimately  bludgeoned  into  submissiveness  by 
the  intransigence  of  bureaucracy  or  a  fond  regard  for  their  pay  checks.  And  the 
beat  goes  on. 

Although  my  letter  has  wandered  far  afield  from  my  original  points,  all  that 
I've  put  forth  is  specifically  germane  to  my  ca.se,  and  I  would  hope  to  elicit  your 
attention  to  that  fact.  For  far  too  many  years.  Your  Honor,  I've  made  myself 
accept  a  fatalistic  attitude  toward  serving  time — not  anticipating  anyhing  but 
the  worst.  Perhaps  this  is  serious  error  on  my  part,  but  my  attitude  has  been 
shaped  by  the  feeling  that  there  is  little  men  in  my  circumstances  can  do  to  alter 
their  plight.  I'm  especially  referring  to  my  federal  sentence-status  here,  but  other 
issues  could  apply  equally  as  well. 

For  the  past  three  years  there  have  been  opportunities  tor  me  to  participate 
in  programs  of  self-betterment,  but  due  to  the  federal  parole-violation  detainer 
I've  been  unable  to  obtain  the  reduced  custody  that  would  have  been  required. 
In  lieu  of  this,  I've  been  enrolled  in  the  on-campus  college  program  here  inside  the 
Tvalls  since  the  inception  of  the  program  a  little  over  two  years  ago.  Through  my 
exposure  to  this  college  study  I've  discovered  an  intense  desire  to  obtain  at  least 
a  four-year  degree :  and  hopefully,  some  post-graduate  work.  My  grade-point 
avernge  is  3.86,  having  taken  a  'B'  in  just  one  of  my  courses.  I'm  firmly  confident 
of  being  able  to  continue  my  academic  standing  when  returned  to  society. 

Unfortunately,  even  though  the  state  has  granted  me  parole,  my  college  plans 
cannot  be  implemented  because  of  the  uncertainty  of  my  federal -sentence  status. 
In  fact,  right  now  I've  got  a  good  home  placement  arranged,  an  extremely  promis- 
ing employment  offer  secured,  and  a  number  of  people  rendy  to  offer  me  assist- 
ance. Frustratingly,  these  people  must  be  left  without  an  idea  of  when  to  expect 
my  release — an  obvious  inconvenience  to  them,  some  slight  embarrassment  to 
me.  and  a  waste  of  valuable  time  for  everyone. 

Further,  my  younger  brother  has  gone  to  great  lengths  to  secure  me  em- 
ployment. This  would  be,  and  is,  only  natural ;  however,  my  brother  is  a  police 
officer,  and  my  status  has  occasioned  some  awkward  explanation  on  his  part, 
and  I  feel  constrained  to  not  have  to  prolong  his  discomfiture.  Regretfully,  my 
present  state  of  limbo  necessitates  the  prospective  employer  to  hold  open  a 
vacancy  I'm  certain  he  wishes  to  fill,  but  which  he  is  probably  holding  open  as 
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an  extended  courtesy  to  my  brother.  This  further  obligates  my  brother,  and 
places  me  in  the  position  of  feeling  committed  to  gaining  release  just  so  as  to 
satisfy  both  parties — knowing  full  well  there's  little  I  can  do  other  than  write 
this  letter. 

While  this  letter  might  smack  of  an  attempt  to  simply  get  out  of  the  un- 
comfortable circumstance  of  serving  added  time,  perhaps  I  should  endeavor 
to  disqualify  that  possibility :  After  having  served  ten  calendar  years  in  jails, 
military  prison,  a  federal  penitentiary  and,  finally,  Jackson  Prison  (discounting^ 
probation  and  parole  time),  a  year  or  so  more  in  prison  is  of  little  consequence. 
Or,  as  the  really  "tough  cons"  always  say,  "The  price  of  the  play  is  in  the  stay, 
and  if  you  can't  do  the  time,  don't  commit  the  crime."  A  little  play  on  words  to 
illustrate  that  getting  caught  is  a  hazard  to  be  expected ;  after  which,  doing  the 
"time"  is  something  one  becomes  resigned  to :  Nihilistic  fatalism  in  all  its  glory, 
but  a  necessary  defense  mechanism  to  get  through  incarceration.  Well,  further 
incarceration  for  me  will  only  serve  to  impede  gains  that  freedom  will  bring,. 
at  an  age  when  employment  success  is  fast  diminishing.  Thus,  though  I  can 
surely  serve  more  time  without  much  effort,  I  would  rather  exert  some  "real" 
effort  toward  employment  and  college  goals. 

It  would  be  nearly  impossible  to  summarize  this  letter  without  adding  three 
or  four  more  pages  to  its  already  disproportionate  wordiness.  Notwithstanding 
my  prolixity,  perhaps  these  reflections,  interspersed  with  appeals  for  a  solution 
to  what  I  view  to  be  a  piece  of  maljustice,  will  serve  to  at  least  broaden  your 
understanding  of  some  of  us  who  find  ourselves  facing  the  bench  you  serve. 
However,  in  lieu  of  a  protracted  summarization,  I'll  simply  terminate  my  effort 
with  two  questions :  Is  there  anything  at  all  I  might  do  to  bring  about  the 
formal  discharge  of  my  federal  sentence  so  as  to  enable  me  to  return  to  the 
community  under  parole  of  the  state  without  having  to  spend  an  indefinite  period 
in  the  Wayne  County  Jail  awaiting  a  federal  parole-violation  hearing?  If  not, 
is  there  some  provision  in  the  law  which  would  enable  me,  as  an  indigent,  to 
be  appointed  a  defense  counsel,  that  I  might  seek  legal  redress  of  the  arbitrary 
invalidation  of  the  three  years,  six  months  I've  served  on  federal  parole? 

Needless  to  say,  Your  Honor,  my  case  is  extremely  nebulous,  for  it's  possible 
the  U.S.  Board  of  Parole  will  reinstate  my  parole  status,  to  run  concurrently 
with  the  state  parole.  However,  in  view  of  my  poor  past  record,  I  find  it  a 
doubtful  possibility,  despite  the  psychological  alterations  these  past  three  years 
have  wrought  upon  me ;  in  fact,  I'm  certain  the  federal  authorities  would  be 
most  skeptical  were  I  to  point  this  change  out  to  them.  As  a  matter  of  fact,  I 
suppose  most  penologists  tend  to  disregard  a  prisoner's  proclamation  of  his 
own  reform.  Consequently,  I  would  hoi)e  there  were  some  legal  avenue  open  to 
me  which  would  dispense  with  the  necessity  of  my  having  to  somehow  prove 
my  fitness  to  return  to  society.  For  other  than  my  good  record  here,  the  only 
evidence  of  my  betterment  is  a  subjective  analysis  :  poor  tools,  indeed,  with  which 
to  build  oflBcial  confidence  from  the  wreckage  of  my  past. 

Incidentally,  I'm  certain  the  U.S.  Board  of  Parole  would  take  a  dim  view  of 
the  context  of  this  letter.  And  should  they  hapi)en  to  be  predisposed  to  act 
favorably  as  regards  my  reinstatement  on  parole,  this  letter  would  obviate 
that  possibility,  were  they  given  access  to  it.  Therefore.  I  pray  my  thoughts  here 
would  remain  exclusively  as  I've  intended  them :  personal  observation,  and  a 
request  of  aid,  from  myself  to  Your  Honor. 

In  utmost  sincerity,  with  apologies  for  this  over-extended  treatment  of  such 
a  narrow  subject,  I  am 
Most  respectfully, 

David  Lawrence  Lynch. 


United  States  District  Court 
For  the  Eastern  District  op  Michigan, 

Detroit,  October  4, 1971. 
Mr.  David  Lawrence  Lynch,  #120945, 
Jackson,  Michigan. 

Dear  Mr.  Lynch  :  Judge  Kennedy  has  read  your  letter  of  September  29,  1971, 
and  has  asked  me  to  respond. 

While  a  primary  function  of  any  court  is  to  help  those  who  seek  its  assistance, 
the  scope  of  aid  which  this  Court  can  offer  is  necessarily  limited  by  the  authority 
granted  it  by  the  Constitution  and  statutes  of  the  United  States.  There  is  nothing 
within  this  grant  of  power  which  would  enable  this  Court  to  either  .intervene 
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in  your  parole  revocation  liearing  to  bring  about  a  discharge  of  your  federal 
sentence  or  to  provide  you  witli  free  counsel. 

Parole  revocation  hearings  are  within  the  exclusive  province  of  the  United 
States  Board  of  Parole  and,  under  the  rules  and  regulations  under  w^hich  that 
agency  operates,  counsel  will  not  be  provided  at  government  expense. 

While  the  Court  was  most  impressed  by  the  degree  of  intellectual  ability  and 
emotional  maturity  demonstrated  in  your  letter,  it  can  at  this  time  offer  you 
nothing  more  than  its  most  sincere  best  wishes  for  the  future. 

Very  truly  yours, 

Robert  R.  Lohrmann, 

Law  Clerk. 


Dennis  M.  Wolf  el  No.  77359, 
Lebanon  Cokrectional  Institution, 

Lebanon,  Ohio.,  May  16, 1912. 

Friends  &  Brothers  :  I  want  to  take  time  out  from  criticizing  the  inhuman  con- 
ditions that  exist  in  amerikas  ultra-sick  social  order  to  offer  a  much  deserved 
compliment  and  word  of  thanks  to  the  men  and  women  at  P.D.I,  who  are  so 
relentlessly  struggling  to  overcome  the  heap  of  injustices  that  have  stood  for 
much  too  long  in  this  so-called  land  of  the  free  and  home  of  the  brave. 

For  centuries  political  puppets  have  swept  the  prison  monstrosity  under  the 
rug — out  of  sight — out  of  mind.  But  at  long  last  the  staff  at  P.D.I,  has  forced, 
many  amerikans  to  face  a  bitter  social  reality  and  that  is  that  men  and  women 
are  being  psychologically  destroyed  by  the  dehumanizing  political  concentration 
camps  across  this  great  land.  I'm  especially  glad  your  staff  is  taking  steps  to 
overhaul  the  biggest  and  ugylist  corrupt  part  of  the  prison  camp  villains — the 
super  unjust  parole  system.  I  hope  someday  these  pigs  and  their  pseudo-legal 
operations  are  disbanded  in  the  interest  of  Justice. 

I'm  enclosing  a  copy  of  a  letter  that  I  wrote  to  Governor  John  J.  Gilligan  of 
Ohio,  in  the  hopes  that  your  staff  may  print  it  and  this  letter  in  P.D.I,  so  that 
those  readers  who  are  not  familiar  with  parole  boards  and  their  foolish  dogmatic 
procedures  can  have  a  first  hand  view  of  a  typical  decision  and  pattern  that 
is  often  followed  by  them  these  days.  I  hope  it  will  shed  a  little  light  on  a  big 
problem  that  is  very  prevalent  in  all  U.S.  prisons  today. 

Till  the  last  injustice  is  wiped  out.  Right  on  P.D.I. 

Dennis  "Cool  McCool"  Wolfel. 


Dennis  M.  Wolfel  No.  77359, 
Lebanon  Correctional  Inst.,  Post  Office  Box  56, 

Lebanon,  Ohio,  May  H,  1972. 

To  Governor  John  J.  Gilligan  Dear  Honorable  Sir :  I  wrote  to  you  in  March 
of  1972  asking  for  Executive  Clemency  due  to  the  fact  the  Parole  Board  has  con- 
sistently abused  its  all  powerful  discretion  in  acting  (and  not  acting)  in  my 
case.  On  April  4,  1972  I  received  your  reply,  which  read  as  follows : 

"Dear  Mr.  Wolfel :  your  recent  letter  has  been  received  in  this  office.  Under  the 
laws  and  policies  of  this  State,  I  find  myself  unable  to  act  regarding  the  subject 
matter  of  your  letter.  By  copy  of  this  letter,  and  tran.smittal  of  your  letter  to  the 
Adult  Parole  Authority,  I  am  presenting  this  matter  for  their  consideration." 

The  Parole  Authority  thus  far  has  chosen  to  ignore  your  letter  just  as  they 
have  ignored  mine.  I  am  unable  to  understand  why  your  administration  and  the 
law  of  this  State  can  allow  a  Branch  of  the  Ohio  Judicial  System  to  act  as  a 
dictatorship  with  such  flagrant  disregard  for  the  rights  of  convicted  men  in  this 
State.  Are  we  treated  like  dogs  because  we're  non-productive  citizens  in  this 
materially  geared  State  or  is  it  because  we're  poor,  and  thus,  cannot  buy  justice 
from  the  ruling  class? 

The  Ohio  Adult  Parole  Authority  gods  should  care  less  if  I  am  ever  released, 
especially  since  I've  spoke  out  and  challenged  their  corrupt  unjust  practices  in 
defense  of  my  human  dignity,  self-respect,  and  Constitutional  Rights,  and  since 
you  allege  your  hands  are  tied  and  the  State  and  Federal  Courts  .say  they  can 
do  nothing,  who  can?  Where  can  a  poor  white  American  Citizen  turn  to  for 
justice  and  fairness? 
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To  give  you  an  example  of  just  how  the  Parole  Board  gods  operate  let  me 
present  the  following  case  for  comparison  with  my  own  : 

[Another  inmate]  .  .  .  shot  a  Vietnam  Veterans  3  times,  eleven  days  later 
he  died-  .  .  .  [He]  was  originally  charged  with  first  degree  murder,  but  the 
charge  was  reduced  to  first  degree  manslaughter  in  return  for  a  plea  of  guilty. 
.  .  .  [He]  appeared  before  the  Parole  Board  after  one  year  and  his  case  was  con- 
tinued for  three  years.  .  .  .  [He]  was  recommended  for  an  early  parole  hearing 
by  the  review  board  in  January  1972.  All  this  man  had  to  show  as  cause  for  an 
early  hearing  was  the  fact  he  had  tried  to  get  in  Vocational  School  and  was 
turned  down  because  he  was  on  medical  isolation  at  the  time  interviews  were 
conducted.  .  •  .  [He]  was  released  on  parole  just  this  month. 

Now  consider  my  case  in  the  light  of  .  .  .  [this  other  inmate's]  : 

I  broke  into  a  used  car  dealers  ofiice  in  Columbus,  Ohio,  on  February  6,  1969, 
while  I  was  intoxicated  and  stole  a  bottle  of  aspirins  and  a  pair  of  work  gloves, 
no  money  was  taken.  I  was  found  guilty  and  sentenced  to  the  Ohio  State  Peni- 
tentiarv  when  I  was  nineteen  years  old.  I  stayed  in  O.P.  three  months  and  was 
transferred  to  Ohio  State  Reformatory.  I  stayed  in  O.S.R.  four  months  and  was 
transfered  to  Lebanon.  I  appeared  before  the  Parole  Board  gods  in  March  of  1970 
and  was  given  a  three  year  continuance.  I  seen  the  review  board  officer  five  times, 
and  if  any  political  prisoner  should  have  been  considered  favorably  for  an  early 
parole  hearing  then  I  am  one  of  many,  as  I  showed  affirmatively  that  I  was  ready 
for  a  parole  by  participating  successfully  in  a  personal  adjustment  program  in 
1969  and  1970;  a  narcotics  education  program  in  1971 ;  five  Bible  courses  which 
T  was  awarded  certificates  for  completion  in  1970  and  1971  ;  plus  sixteen  weeks 
of  psychological  counseling  which  I  was  urged  to  get  by  the  review  board  officer 
as  a  condition  for  favorable  consideration ;  also  I  am  seven  weeks  through  a 
twelve  week  course  offered  by  this  institution  entitled  "Guides  for  Better 
Living",  yet  I  was  not  favorably  considered  for  an  early  parole  board  hearing 
and  .  .  .  [the  other  inmate]  was. 

Is  this  justice  and  fairness  or  discrimination  and  dehumanization?  Would 
you  like  to  be  treated  like  this  under  the  guise  of  justice  and  rehabilitation? 

To  date  I  have  served  31/2  years  in  prison  for  what  amounts  to  a  good  drunk, 
a  bottle  of  aspirins,  and  a  pair  of  work  gloves,  for  this  I've  spent  my  19th,  20th, 
21st,  and  22nd  birthdays  in  what  can  best  be  described  as  a  Hell  on  Earth — the 
Ohio  Prison  System.  The  Task  Force  in  its  final  report  stated  clearly  and  cor- 
rectly that  long  term  sentences  are  statistically  detrimental  to  an  inm.ates  feasi- 
ble rehabilitation,  but  I  will  empirically  go  a  step  further  and  state  authorita- 
tively that  long  term  confinement  of  offenders  is  unjust,  morally  destructive, 
psychologically  dehumanizing,  and  recidivist  cultivating.  The  Lebanon  Correc- 
tional Institution  has  two  long  term  confinement  products  setting  on  O.P.s 
death  row  right  now,  thanks  to  the  statistic  crazed  Adult  Parole  Authority  who 
wrongly  guessed  that  years  and  years  in  prison  would  suffice  for  rehabilitation 
in  their  eases. 

People  in  this  country  are  all  outraged  about  the  unfair  and  ill  treatment 
American  P.O.W.s  are  receiving  in  North  Vietnam,  radio  stations  are  appealing 
to  mass  America  to  write  letters  to  North  Vietnam  asking  that  P.O.W.s  be  treated 
fair  and  just,  while  political  prisoners  in  the  United  States  are  being  slaughtered 
by  cowardly  cold-blooded  police,  people  that  are  poor  fill  up  American  Prisons, 
prisoners  are  denied  adequate  and  proper  medical  treatment,  and  parole  boards 
grant  and  deny  paroles  according  to  statistics  that  were  proved  empirically  in- 
valid ten  years  ago. 

I  am  a  human  being  with  feelings,  I  know  I  don't  deserve  being  treated  like 
a  social  leper,  and  yet  I  know  I  am  because  I  am  poor  and  a  non-productive 
citizen,  you  say  you  can't  help  me,  I  want  to  know  who  can? 

I  need  to  know  why  I  have  been  exiled  in  prison  for  three  and  a  half  years  for 
a  bottle  of  aspirins  and  a  pair  of  work  gloves? 

I  would  appreciate  it  very  much  if  you  would  order  the  Adult  Parole  Authority 
to  show  cause  why  I  am  being  kept  in  prison  and  order  them  to  serve  a  copy 
of  their  reason  to  me,  would  you  please  order  these  people  to  do  this?  I  do  not 
believe  their  action  can  be  justified  and  I  want  to  prove  this  to  you. 

Thank  you  in  advance  for  any  justice  you  may  afford  to  me  in  this  important 
matter  and  I  will  be  anxiously  awaiting  your  reply. 
A  victim  of  Class  Justice, 

Dennis  M.  Wolfel  77559. 
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[Attachment  2] 
Mr.  Joseph  Grant, 
Iowa  City,  Iowa. 

Mr.  Gkant  :  I  am  writing  to  have  my  parole  denial  put  on  record  and  brought 
before  congress.  I  hope  I'm  not  too  late. 

This  deniel  is  not  my  first  but,  my  second  and  last  as  I  discharge  in  three 
months.  I  have  complied  to  all  known  rules  to  make  me  eligible  for  parole 
consideration.  I  asked  the  board  to  parole  me  to  my  detainer  as  this  would  give 
me  the  opportunity  to  earn  my  state  good-time  and  bring  about  a  quicker  release. 
This  v/as  denied. 

I  have  filed  to  have  a  declaratory  judgment  issued  for  show  cause  on  the  U.S. 
Parole  board.  Mentioned  in  this  action  are  a  few  facts  that  I  think  are  pertinent. 
They  are :  I  have  never  had  a  parole :  That  lama  fir-st  offender  and  that  I  have 
previously  been  denied.  The  crux  of  the  issue  is  of  course  what  is  not  mentioned, 
by  either  myself  or  by  the  parole  board.  In  August  of  1970.  I  lost  151  days  good 
time  for  allegedly  being  involved  in  a  work  strike  in  Leavenworth.  I  was  sub- 
sequently transfered  to  Springfield  Max.  then  of  ail  places,  Texarkana.  I  was 
on  the  compound  for  about  20  days  then  locked  up  again  for  attempting  to  start 
a  religious  originization,  wearing  an  upsidedown  cross  and  numerous  other 
charges  that  meant  nothing  except  a  disamiroval  of  my  person  in  their  institution. 
While  in  Seg.  I  received  a  notice  from  the  parole  board  that  I  would  be  up  for  a 
progress  report  upon  restoration  of  lost  good  time.  Also  a  notice  from  the  Bureau 
restoring  ail  my  good  time,  this  was  done,  but  at  the  same  time  the  captain  took 
eight  days  for  a  hole  in  the  security  screen  that  was  in  my  cell.  I  was  then  shipped 
to  Atlanta  where  it  took  me  a  year  to  get  back  those  eight  days  that  were  withheld 
when  I  did  get  them  back  I  immediately  applied  for  parole,  no  good.  I  asked 
for  a  transfer  closer  to  home,  no  good. 

I  sincerely  believe  that  because  of  my  religious  convictions  (I  am  an  Eclatarian) 
my  envolvement  in  a  peaceful  work  strike  and  my  none  conformity  has  been 
the  reason  for  my  deneil  and  over  two  and  half  years  of  constant  harrassment 
One  thing  that  I  have  failed  to  mention  is  that  since  that  coming  to  the  peniten- 
tiary I  have  acquired  my  GED,  two  years  of  college  from  the  University  of 
Kansas  and  am  now  taking  Vocational  courses.  I  believe  I  have  made  some 
headway  toward  better  understanding  of  myself  and  can  handle  life  on  the 
streets.  What  in  the  world  is  the  parole  board  looking  for.  Maybe  they  want 
robots  or  puppets  but  that  is  not  rehabilitation,  that  is  possession.  I  hope  this 
helps  someone,  somewhere  to  go  home  when  they  have  earned  it. 

I  remain,  Sincerely, 

Parker  T.  Black, 

#85346-132. 


[Attachment  3] 

PMB  27306-138 (a)  M— Unit,  Cell  41, 

Terre  Haute,  Ind.,  April  13, 1972. 

Re  Submission  of  an  article  for  publication 
Mr.  Joe  Grant, 

Editor,  Penal  Digest  International, 
Iowa  City,  lotva. 

Dear  Mr.  Grant  :  Attached  is  something  you  may  find  of  interest.  It  is  in 
three  parts.  .  .  . 

The  Bureau  of  Prisons  (in  the  form  of  a  Mr.  Garrad?  I  only  heard  the  name 
once,  and  authorities  here  seem  reluctant  to  tell  me  exactly  who  is  responsible) 
had  heard  of  numerous  complaints  this  [new  'reasons'  form  of  the  U.S. 
Board  of  Parole  [see  Appendix  61]  form,  at  the  prisoner  level.  Wanting  to  get 
to  the  source  of  the  dissatisfaction,  they  asked  local  authorities  here  to  prepare 
a  tape-recording  of  comments  from  various  men  who  had  received  a  turn-down 
■with  this  new  form. 

A  group  was  formed  to  answer  the  questions :  "What's  right  or  wrong  with 
this  form?",  and  "How  may  it  be  improved?"  I  was  selected  (despite  the  fact  that 
I  had  been  turned  down  long  ago  and  so  had  never  seen  this  form  previously) 
to  be  a  part  of  this  group  by  Mr.  William  Barber,  Federal  Parole  Officer.  Mr. 
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Barber  was  in  charge  of  this  group  and  project  at  the  local  level.  While  he  never 
stated  precisely  why  I  was  selected  to  join  the  group,  the  impression  remained 
that  part  of  the  reason  was  /perhaps/  an  ability  to  articulate  well. 

Regardless  of  the  reason  for  selection,  a  tape  was  made  from  the  comments 
of  about  12  men.  The  tape  was  then  sent  to  Washington. 

A  conference  of  the  Chiefs-of-Classification-And-Parole  was  also  scheduled 
for  about  the  same  time.  In  (what  was  apparently)  a  separate  decision,  Mr. 
Harry  Dwyer,  Chief  of  Classification  &  Parole  here,  had  decided  that  among 
other  points  he  wished  to  contribute  at  the  conference,  he  would  speak  about  this 
new  U.S.  Parole  Board  Form.  Additionally  he  wanted  a  written  critique  of  the 
form. 

Mr.  Barber  again  notified  me  that  they  would  like  to  have  my  comments,  if 
any,  on  this  form.  He  said  that  he  would  prepare  an  evaluation  of  the  form  and 
that  a  prisoner's  point  of  view  might  also  be  desireable.  He  noted  too,  that  I  was 
the  only  prisoner  who  had  been  selected  to  write  this  article  (if  I  wished). 

After  too  many  months  and  years  in  here  where  no  one  had  ever  asked  my 
opinion  on  anything,  or  if  it  had  been  voluntarily  offered,  ignored  that  opinion — 
I  did  a  Batman  leap  of  the  cell  tier  (figuratively)  and  whipped  out  the  attached 
article  in  about  37  minutes. 

For  your  consideration. 
Very  Sincerely, 

A.    J.    ViDOVICH. 

.  .  P.S.   (again) — How  come  everyone  here  but  myself — seems  to  have  re- 
ceived this  copy  (Jan.)  of  PDI? 

Your  friend  in  Terre  Haute  . . . 

April  5, 1972. 
From :  Andrew  J.  Vidovich,  PMB  #  27306-138,  USP-Terre  Haute,  Ind. 
To :  William  Barber.  Federal  Parole  Officer,  USP-Terre  Haute,  Ind. 
Subject :  Report  on  the  use  of  the  parole  board's  form  letter  response  to  inform 
a  prisoner  on  the  reasons  for  his  failure  to  be  granted  a  parole. 

AS    A   PRISONER,    WHAT   WAS   YOUR   INITIAL   REACTION    TO   THIS    FORM? 

I  was,  and  am,  quite  surprised  and  very  pleased  that  the  board  is  finally  telling 
the  prisoner  what  the  reasons  were  for  his  being  turned  down. 


Because  I  am  one  of  the  (perhaps  few)  persons  who  actually  believes  that 
prisons  should  actually  make  a  person  fit  to  function  in  society  without  resorting 
to  violations  of  the  law.  It  is  my  belief  that  the  only  way  that  this  will  be  ac- 
complished is  through  the  use  of  correcting  and  modifying  the  attitudes  of 
the  men  here. 

The  one  factor  that  has  to  be  a  part  of  any  such  corrective  procedure  is  telling 
a  man  what  is  wrong  with  him  now.  (Except  in  a  negative  function,  this  is 
seldom  done  now.)  The  concept  behind  this  form  would  (if  it  were  expanded) 
tell  a  man  in  concrete  terms  what  society  felt  was  wrong  with  his  behavior, 
attitudes,  etc. ;  this  would  allow  the  man  to  institute  self-corrective  measures, 

WHAT    DO    YOU    THINK    OF   THE   GENERAL   FORMAT    OF   THIS    FORM? 

I  don't  like  the  idea  of  it's  being  such  a  BLUNT  form  letter. 

Have  you  ever  received  a  letter  addressed  "dear  occupant?"  If  you  did,  did 
you  really  believe  that  the  contents  applied  to  you,  as  an  individual?  Not  un- 
less you're  particularly  gullible !  Well — the  men  in  here  are  not  noted  for  being 
exceptionally  trusting  of  their  fellow  man. 

Another  major  "beef"  (in  penai  parlance)  is  that  the  put-an-X-in-a-box  theme 
often  seems  singularly  ill  applied.  One  example  of  this  (and  it  seems  not  an  un- 
common occurence)  was  the  case  of  a  fellow  prisoner  here  who  had  item  "2-a" 
marked  as  the  reason  for  his  turn-down.  Item  2-a  reads :  "There  is  a  substantial 
risk  that  he  would  not  obey  the  conditions  of  parole."  That's  an  excellent  reason 
for  refusing  a  parole,  I  agree.  Only,  in  this  case,  the  man  had  a  15  year  sentence  to 
back  up  in  a  state  Institution.  Hardly  the  place  to  violate  parole  conditions. 


851 

WHAT  OTHER  ITEMS  DO  YOU  SEE  AS  AREAS  NEEDING  IMPROVEMENT  IN  THE  FORM  ? 

The  wording  and  general  philosophy  expressed  by  the  form  seem  unduely  vague. 
Also,  the  majority  of  the  "reasons"  for  refusing  to  grant  a  man  a  parole  seems 
to  have  an  intrinsic  flaw  in  that  they  call  for  value  judgements  that  are  quite 
subjective. 

e.g. — ".  .  .  reasonable  probability  .  .  ."  ".  .  .  substantial  risk  .  .  ."  ".  .  .  anti-social 
values  and  attitudes."  ".  .  .  incompatible  with  the  welfare  of  society"  etc.,  etc., 
ad  nauseum. 

HOW  WOULD  YOU  IMPROVE  THE  FORM  ? 

I  have  several  suggestions  which  I  believe  are  constructive : 

1.  The  language  of  the  form  should  be  changed  to  a  terminology  that  would  be 
more  readily  understandable  to  the  average  prisoner  in  here ;  that  is,  the  word- 
ing should  be  simplified  and  the  terms  explained. 

2.  The  responses  should  be  individualized  more.  I'm  not  saying  that  a  "form" 
letter  is  bad,  nor  that  a  narrative  letter  has  to  be  used,  only  that  the  reasons 
checked  should  actually  fit  the  specific  individual  to  whom  it  is  addressed. 

3.  The  responses  should  be  expanded  and  more  explicitly  detailed  and  de- 
lineated. That  is,  instead  of  merely  making  the  bald  assertion  that  a  prison- 
er/say/has not  substantially  observed  the  rules  of  the  Institution  (item  #1), 
the  letter  should  cite  whatever  recorded  details  have  caused  that  specific  re- 
sponse to  be  checked  (i.e. — on  such  and  such  a  date  you  were  cited  for  such  and 
such  an  action,  etc. ) . 

I  realize  that  such  supportive  data  may  not  always  be  tangible  (e.g. — a  unit 
oflicer's  perhaps  subjective  opinion  based  on  general  attitude,  rather  than  objec- 
tive behavior),  or  i-eadily  verbalized.  That  this  verbalization  is  difiicult  to  ac- 
complish however  does  not  seem  a  viable  reason  for  failing  to  do  so. 

4.  I  would  allow  the  prisoner  to  keep  the  form  in  his  possession.  (They  don't 
do  this  now  just  a  quick  peek,  ala  naughty  pictures.)  Certainly,  some  might  try 
to  short-circuit  the  system  and  circumvent  the  often  ardous  route  to  self-improve- 
ment that  the  form  offers  him,  but  this  possible  response  (by  only,  I  feel,  a  few) 
should  not  be  used  as  an  excuse  to  deny  the  sincere,  their  opportunity  to  improve 
themselves. 

5.  The  form  should  include  a  response  of  precisely  WHAT  the  Board  believes 
the  prisoner  should  (or  can)  do,  so  that  he  may  be  granted  a  parole.  If  the  crime 
(in  the  opinion  of  the  board)  is  so  reprehensible  that  a  parole  cannot  be  granted — 
then  I  believe  the  man  should  be  told  that.  This  would  allow  the  man  to  make 
an  adjustment  to  that  reality  (however  harsh),  and  formulate  his  plans  and 
actions  upon  it. 

Lewisburg.  Pa.,  Novem'ber  28,  1971. 

Deab  Mr.  Grant  and  Fellow  Inmates  :  I  am  writing  this  letter  to  PDI  on 
behalf  of  myself  and  thousands  of  human  beings  like  me.  I  think  that  the  present 
parole  policy  is  a  farce.  It  is  a  form  of  torture  for  almost  every  inmate  in  the 
United  States.  Year  after  year  thousands  of  inmates  like  myself  are  denied  our 
right  to  parole,  even  though  we  have  filled  every  requirement  that  the  Board  of 
Parole  has  set  up  for  us.  We  are  denied  our  expected  and  well  earned  parole 
and  the  Board  of  Parole  does  not  even  have  the  decency  to  give  us  a  reason  why 
our  parole  was  not  granted. 

There  is  something  definitely  wrong  with  the  parole  system  when  only  less 
than  1(X)  men  out  of  every  1000  men  that  go  before  the  almighty  Parole  Board 
are  granted  parole.  Why  are  the  other  900  or  more  human  beings  denied  parole 
although  almost  all  of  us  have  done  everything  required  to  be  granted  parole? 

How  does  the  members  of  the  Parole  Board  make  their  decisions? 

How  can  thousands  of  inmates  like  myself  receive  the  justice  we  deserve? 

Well,  gentlemen.  I  do  not  have  the  answers  to  these  questions  yet.  But  I  am 
^oing  to  try  to  find  out  these  answers  as  long  as  I  remain  at  Lewisburg.  I  have 
already  written  to  Mr.  James  Pace,  a  member  of  the  Board  of  Parole.  I  have 
enclosed  my  letter  to  Mr.  Pace  and  the  form  letter  that  I  received  back  from 
Mr.  Pace.  I  have  enclosed  these  letters  to  expose  the  incompetence  of  the  present 
parole  system.  I  have  also  written  to  Mr.  George  J.  Reed,  chairman  of  the  U.S. 
Board  of  Parole.  I  have  asked  Mr.  Reed  to  reconsider  my  case  or  at  least  let 
me  know  why  I  have  been  denied,  although  I  did  everything  required  to  be 
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granted  parole.  As  of  yet  I  have  not  received  a  answer  from  Mr.  Reed.  I  have 
written  to  my  congressman  Mr.  William  F.  Ryan,  who  by  the  way,  was  at 
Lewisburg  on  October  12,  1971.  I  did  not  have  a  opportunity  to  speak  to  Mr. 
Ryan  then,  but  some  inmates  who  did  speak  to  Mr.  Ryan  have  told  me  that  he 
seemed  interested  in  penal  justice. 

iSo  in  my  letter  to  Mr.  Ryan  I  explained  the  present  parole  policy  and  I  asked 
him  to  form  a  committee  to  investigate  the  Parole  system.  I  have  also  asked  my 
family  and  friends  to  write  letters  to  the  Department  of  Justice  in  Washington, 
D.C.  to  encourage  the  Board  of  Parole  to  make  the  much  needed  improvements 
in  the  present  parole  policy. 

So  I  would  like  to  take  this  opportunity  to  urge  every  person  who  reads  this 
letter  to  let  the  Department  of  Justice  know  that  we  are  aware  that  the  present 
Parole  system  is  a  complete  farce.  Write  to  your  Congressman,  friends  and  family, 
and  ask  them  to  take  a  stand  with  us.  I  am  sure  that  if  enough  pressure  is  put 
on  the  Board  of  Parole,  some  changes  will  be  made  with  the  present  system.  And 
I  hope  that  someday  in  the  future,  that  every  inmate  will  receive  a  honest  and 
fair  decision  from  the  U.S.  Board  of  Parole. 
Very  truly  yours, 

Hugh  P.  Boyle,  72586. 


Deawee  N, 
Trenton,  NJ.,  April  28,  1972. 
Mr.  Joe  Geant. 
Penal  Digest  International, 
Iowa  City,  Iowa. 

Deae  Me.  Grant  :  I'm  writing  at  the  request  of regarding  your  appear- 
ance before  a  Senate  sub-committee  taking  testimony  on  parole  consideration. 

I've  been  an  inmate  at  Trenton  State  Prison  for  four  and  one  half  years  serv- 
ing a  six  to  twelve  year  sentence  for  attempted  murder.  I  shot  a  police  otficer 
during  a  gun  battle. 

My  conduct  or  deportment  record  here  has  been  far  from  good.  I  have  had 
several  fights  with  black  inmates,  and  two  of  these  disturbances  resulted  in  my 
being  confined  twice  in  a  segregation  unit.  I  realized  that  my  chances  for  parole 
were  slim  when  I  saw  the  board  early  this  month.  I  received  the  results  of  that 
hearing  just  yesterday.  I  was  told  that  because  of  aggressive  behavior  parole  was 
being  denied  me  this  time,  but  I  would  be  scheduled  for  a  rehearing  next  April 
1973,  I  expected  this,  nothing  wrong  here.  .  .  .  Herein  lies  the  real  prob- 
lem :  The  board  recommends  that  during  the  interim  of  now  and  my  re- 
hearing in  1973,  I  receive  "professional  psychiatric  treatment."  That's  a  joke. 
THERE  IS  NO  SUCH  THING  AS  PSYCHIATRIC  TREATMENT  AT  TREN- 
TON STATE  PRISON.  .  .  .  there  is  only  one  full  time  psychiatrist,  a  Dr.  King, 
and  he's  told  me  that  he  does  not  have  the  time  to  give  therapy  to  individual 
inmates.  So,  Mr.  Grant,  how  can  I  abide  by  the  recommendation  of  the  parole 
board?  When  I  return  next  April  the  board  members  will  see  that  there  has 
been  no  counselling,  at  no  fault  of  my  own,  and  again  deny  me  release.  I  want 
the  treatment,  I  want  the  therapy,  but  I  can't  get  it  because  it  is  not  available. 
It  just  doesn't  exist. 

I  hope  that  in  some  small  way  my  letter  might  help  both  myself  and  other 
Inmates  in  a  similar  dilemma  with  state  or  federal  parole  boards. 
Yours  truly, 

Frank  Abbott  Sweeney,  46114. 


DKAWEaj  N, 
Trenton,  N.J.,  April  25, 1972. 
To :  Mr.  Joe  Grant,  P.D.I.,  P.O.  Box  89,  Iowa  City,  Iowa. 
From :  Thomas  Taliferro,  46994,  Trenton  State  Prison,  Drawer  N,  Trenton,  N.J. 

Deae  Sie  :  After  reading  a  letter  from  Mr. to  an  inmate  in  this  Insti- 
tution name ,  I  feel  that  I  must  write  to  you.  In  the  letter  that  I  read  it 

was  concern  the  New  Jersey  State  Parole  Board,  so  I  would  like  for  you  to  hear 
my  story  concern  the  Parole  Board  in  New  Jersey. 

(First)  my  name  is  Thomas  Taliferro  No.  46994,  I  came  to  this  Institution 
Oct.  7, 1968,  for  Unlawful  use  of  an  Dangerous  Weapon,  and  Forcible  Escape.  I'm 
Serving  three  years  to  Five  years  for  the  Weapon,  and  one  year  to  one  an  a  half 
year  for  the  Escape. 

Sometime  in  Oct.  1968  after  I  came  here  I  was  classify  by  the  classification 
Board  to  see  the  Parole  Board  on  June  18,  1970,  upon  that  meeting  with  the 
parole  board,  I  was  given  an  eighteen  month  rehearing  at  that  time  I  was  not 
given  a  reason  why  i)arole  was  denied  to  me,  so  I  filed  a  Civil  Action  against  the 
New  Jersey  Parole  Board. 
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After  I  did  the  eighteen  month  rehearing,  I  met  with  the  parole  board  again, 
this  time  I  was  told  to  do  my  adjusted  maximum  sentence,  the  max  on  the  same 
sentence  will  be  up  Nov.  2, 1972. 

1.  It  is  my  opinion  that  because  I  exercised  my  Ck>nstitutional  Rights  as  a 
Prisoner  by  filing  a  Civil  Action  against  the  Parole  Board  here  in  New  Jersey 
State,  I  have  been  penalized  under  the  guise  of  poor  institution  conduct. 

2.  The  only  thing  poor  about  my  conduct  (In  their  eyes)  is  the  fact  that  I  ini- 
tiated my  right  by  filing  a  suit  a  against  there  system,  the  system  here  is,  cor- 
rupt, morbid,  inhuman,  and  I  refuse  to  be  there  slave. 

Respectful  yours, 

Thomas  Tahfebro,  46994. 

[Attachment  4] 

Mr.  Vincent  Amato,  2.3182, 

Conn.  Cobr.  Institution, 
Somers,  Conn.,  May  7, 1972. 
Mr.  Joseph  "W.  Grant. 
Director  and  Publisher,  Penal  Digest  International,  lotca  City,  loica. 

Dear  Joe:  I  forward  you  this  letter  concerning  the  up-coming  appearance 
■which  you  and  Professor  Fox  will  be  making  before  Subcommittee  Three  of  the 
Hou.se  Judiciary  Committee.  Since  you  are  to  speak  on  matters  of  Parole  Policy 
throughout  the  country,  I  thought  I'd  stick  my  big  Italian  nose  into  the  forefront 
•once  again. 

I  appeared  before  a  State  Senate  Investigative  Committee  here  at  this  mauso- 
leum, after  a  short  violent  uprising  in  the  mess-hall  and  a  two  week  work  stop- 
page. I  spoke  on  Parole  Policy,  etc.  As  per  your  request  for  information  from 
various  prisons,  in  your  February  issue  of  Penal  Digest  International.  I  surest 
you  &  Professor  Fox  raise  the  following  issue  before  the  Subcommittee: 

Parole  Boards,  should  not  be  allowed  to  view  a  man's  past  criminal  record 
in  making  parole  decisions.  I  say  this  because,  (1)  The  man  paid  dearly  for  his 
past  crimes  in  having  served  the  term  imposed  for  same;  (2)  The  sentencing 
Judge  prior  to  imposition  of  sentence  has  already  taken  the  past  record  into  con- 
sideration, and  for  the  Board  to  do  so  again  when  a  man  becomes  eligible  for 
parole   is   nothing   less    than    a    "form    of   double   jeopardy." 

I  myself  have  an  extensive  record,  the  Judge  imposed  a  term  of  8  to  25  years, 
"had  he  wished  to  be  more  severe,  he  could  very  well  have  imposed  a  term  of 
24  to  25  years.  Since  one  becomes  eligible  for  parole  in  this  State  at  tlie  ex- 
piration of  his  minimum  term,  it  no  doubt  was  the  intension  of  the  Judge  in  my 
case  that  I  be  releaspd  on  the  minimum  (providing  I  remained  in  good  con- 
■duct),  however,  the  Board  here  almost  always  uses  the  man's  past  criminal 
record  in  denying  parole.  I  visualize  myself  getting  wacked  at  least  three  years 
in  a  row  before  being  released.  No  matter  what  good  a  man  does  during  his 
term,  the  past  kills  him.  Something  definitely  must  be  done  in  this  area,  for  the 
men  in  positions  such  as  this  are  usually  the  ones  giving  the  administrations  the 
'biggest  headaches,  can't  blame  the  guys,  for  what  have  they  to  lose  knowing  they 
won't  make  parole  anyway. 

Well,  I  guess  that  is  about  it.  Good  luck  to  you  &  the  Professor,  keep  punch- 
ing ...  I  am : 

Most  cordially  yours, 

Vincent  Amato,  23182. 


[Attachment  5] 

'The  New  Breed  :  A  View  of  Penal  Conditions  From  a  Sociological  Perspective 

(By  George  B.  Knox,  Federal  Penitentiary,  El  Reno,  Okla.) 

In  the  wake  of  violent  tragedies,  like  that  of  the  bloody  uprising  at  Attica,  the 
mov*^inents  for  penal  reform  in  this  country  are  given  the  added  responsibility 
of  affecting  necessary  change  to  avert  similar  disasters  in  other  prisons  which 
-areeoTially  as  pnteiitially  explosive. 

Basic  to  any  necessary  change  is  a  thorough  understanding  of  contemporary 
-penal  conditions  and  educating  the  public  to  these  problems  which  have  been 
shrouded  in  black  mystery  and  secrecy  for  the  last  century.  Through  understand- 
ing comes  control ;  thus,  it  is  imperative  that  Penal  Digest  International  pro- 
mote open  discussion  of  the  issues  related  to  all  facets  of  prison  life. 
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One  aspect  of  prison  life  that  has  taken  an  interesting  turn  in  the  last  five 
years  is  that  of  the  marked  change  in  fundamental  values,  standards  and  norms, 
and  indeed,  a  recognizable  change  in  the  very  social  hierarchy  of  prisoners  in 
the  age  group  under  30.  It  is  this  group  which  has  distinguished  itself  as  being 
a  "New  Breed"  of  prisoner.  Their  predecessors,  those  over  30,  have  been  wit- 
nessing the  many  changes  that  have  occurred  since  the  days  of  the  silent  systems, 
marching  in  file  to  the  dining  room,  and  all  the  other  medieval  measures  that 
were  characteristic  of  the  American  penal  system  prior  to  the  last  decade ;  for 
it  is  only  within  the  last  decade  that  outside  social  pressure  for  more  humani- 
tarian treatment  of  prisoners  has  forced  innovations  in  treatment  and  rehabili- 
tation. 

Prisoners  in  that  age  group  over  30  are  likely  to  have  experienced  imprison- 
ment during  those  former  times  when  conditions  were  quite  different;  that  is, 
much  more  restricted,  less  sanitary  and  more  intolerable  limitations  on  personal 
liberty.  Among  many  in  this  group  there  runs  a  dominant  current  of  thought 
which,  although  not  rejecting  the  improved  living  conditions,  still  holds  dear 
those  former  times  when  a  prisoner  at  least  "knew  his  place."  The  ordeal  of 
change  which  older  prisoners  and  elderly  prison  personnel  alike  must  go  through 
tends  to  promote  a  feeling  of  nostalgia  for  the  past.  This  is  due,  on  the  part  of 
the  prisoners  anyhow,  mostly  to  the  competing  value  system  which  has  been 
established  by  those  in  the  age  group  under  30.  However,  demonstrating  how 
the  growth  of  a  competitive  value  system  can  disrupt  the  equilibrium  of  norms 
held  by  older  prisoners  first  of  all  requires  knowledge  of  the  old  value  system  and 
its  social  hierarchy. 

The  American  penal  system,  as  it  existed  one  decade  ago,  was  marked  the 
existence  of  what  might  be  termed  the  "Rip-off  syndrome".  That  is — among  the 
majority  of  the  prisoners  there  was  a  commonly  accepted  norm  which  held  that 
it  was  a  perfectly  morally  sound  thing  to  do  to  further  ones  own  ends  through 
forcibly  depriving  others  of  their  happiness.  This  norm  had  all  the  sanctions  of 
the  capitalist  business  ethic  which  is  misconstrued  to  mean  "Do  unto  others 
before  they  can  do  it  unto  you"  or  "Grab  while  the  grabbin'  is  good."  The 
gangster-image,  naturally,  flourished  amidst  this  machinegun-Kelly-shootem'-up 
culture. 

In  terms  of  social  acceptance  by  other  prisoners  the  gangster-image  was  prob- 
ably the  most  respectable  position  to  occupy.  In  the  pecking  order,  or  social 
hierarchy,  the  gangster-image  ranked  highest  on  all  scales.  On  a  1-10  popularity 
scale  it  was  number  1 ;  being  the  greatest  position  of  status  po.ssible.  In  terms 
of  esteem  and  prestige  it  was  foremost  among  all  other  existing  positions.  A 
typical  credential  for  laying  claim  to  this  station  of  dignity  was  to  be  in  prison 
for  a  bank  robbery  charge.  This  tyi>e  of  "beef"  epitomized  in  one  individual 
all  the  values  common  to  the  gangster-image  in  representing  a  bold  and  aggres- 
sive character,  a  dramatic  proof  of  one's  exceptional  prowess,  and  a  badge  of 
courage  that  shows  not  only  a  certain  heroic  and  adventurous  spirit  but  also 
a  great  sense  of  daring.  A  corresponding  credential  for  this  position  among  the 
black  prisoners  is  that  of  the  pimp  who  must  be  able  to  demonstrate  style, 
the  ability  to  hustle,  sexual  prowess,  charm  and  romantic  charisma  to  live  the 
high-class  life  that,  ideally,  a  pimp  would  lead. 

Generally  it  held  true  that  the  same  1-10  popularity  scale  that  classified  bank 
robbers  as  number  1  would  classify  others  as  number  10  whose  crime  seemed  in 
violation  of  not  only  societal  laws  but  also  of  prison  norms  and  values.  This 
lowly  position  of  castigation  and  rejection  was  usually  held  by  the  "rapo's"  who 
were  broadly  defined  as  any  who  were  imprisoned  for  a  violent  sexual  crime. 
Even  though  rape  is  probably  one  of  the  greatest  examples  of  the  "Rip-off  syn- 
drome" it  was  not  inconsistent  for  another  individual,  or  even  a  group  of  indi- 
viduals, who  are  a  part  of  this  same  syndrome  to  bitterly  chastise  "rapo's" — 
simply  because  the  value  in  violation  here  is  more  of  a  form  of  crude  chivalry 
and  male  chauvinism  than  of  any  deeply  held  values  concerning  the  respect  for 
the  wills  of  other  human  beings. 

Currently  in  American  prisons  there  is  a  collective  sentiment  held  by  those 
over  30  against  their  younger  counterparts  which  tends  to  reject  their  upstart 
and  rival  value  system.  This  can  be  seen  most  clearly  in  the  derogatory  vernac- 
ular phrase  "Jitterbugs" — which  of  course  is  used  in  reference  to  that  new 
breed  of  prisoner  that  is  characterized  by  such  cultural  phenomena  as  long 
hair,  beards,  beads,  loud  music,  revolutionary  lingo,  peace  signs  and  all  the 
other  psychodelic  paraphernalia  that  is  to  be  found  associated  with  the  Amer- 
ican contra-cultural  movement.  The  conflict  between  these  two  groups  is  not 
necessarily  an  antagonistic  one.  It  is  more  of  a  natural  conflict  between  the 
old  and  the  new.  The  old  value  system  is  a  diehard  one  and  those  who  adhere 
to  it  could  never  adopt  the  new  values  without  going  through  severe  and  pain- 
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ful  changes;  and  thus,  even  though  many  are  sympathetic  to  what  the  new 
value  system  may  represent  they  still  are  virtually  forced  by  way  of  ethno- 
centrism  to  passively  defend  their  own  value  system  even  thought  it  will  even- 
tually wither  away  and  be  replaced  by  that  of  the  new  breed.  This  ordeal  of 
change  is  a  universal  one ;  it  does  not  permit  an  easy  transition  in  any  culture — 
especially  where  the  old  are  to  be  unseated  by  the  new. 

There  are  some  noteworthy  characteristics  about  the  value  system  of  the 
"New  Breed"  which  distinguish  it  from  all  others  that  have  preceeded  it.  It  is 
marked  by  the  very  re-definition  of  the  word  criminal  and  by  the  increased 
number  of  prisoners  who  are  agents  of  the  contra-culture.  It  is  marked  by  the 
lifting  of  the  negative  sanction  of  disgrace  and  shame  traditionally  placed  on  a 
person  being  imprisoned  by  the  popularization  of  the  imprisonment  of  national 
figures.  It  is  marked  also  by  the  appearance  of  a  phenomenon  entirely  foreign  to 
the  whole  history  of  American  penology — that  of  the  so-called  political  prisoner. 

The  increase  in  the  numbers  of  prisoners  who  are  agents  of  the  contra-culture 
is  evident  throughout  all  of  the  penal  system.  Call  them  hippies,  yippies,  flower- 
children,  freaks,  heads  or  whatever  they  clearly  represent  that  sub-cultural 
movement  that  has  violated  so  many  traditions  that  it  is  looked  upon  as  a  loath- 
some plague  by  many  of  those  who  have  more  respect  for  traditional  customs. 
Sociologically  speaking  this  movement  has  come  to  be  called  the  contra-culture. 
The  number  of  prisoners  who  fall  into  this  category  are  significant  enough  to 
affect  the  subtle  mechanisms  at  work  that  operate  the  prison  value  systems. 
The  amount  of  unpopularity  these  cultural  elements  enjoy  in  the  eyes  of  the 
various  law  enforcement  agencies  no  doubt  plays  some  part  in  the  increased 
nimiber  of  felony  convictions  among  their  ranks.  Similarly,  due  to  crack  downs 
in  the  distribution  of  different  forms  of  narcotics  on  state  and  federal  levels, 
many  persons  have  been  imprisoned  that  were  fully  active,  or  partially  active, 
in  the  contra-culture  because  of  direct  or  indirect  involvement  in  the  drug 
market. 

These  agents  of  the  contra-culture  have  brought  a  new  life  style  to  prison 
with  them.  Prison  is  seen,  philosophically,  as  a  commune  with  a  different  twist. 
Some  go  as  far  as  to  treat  it  not  as  the  vegetable-factory  it  has  been  but  as  an 
academy  of  arts.  Where-as,  crime,  spy  and  detective  novels  were  the  most 
popular  form  of  reading  material  a  decade  ago,  today  one  will  commonly  find 
such  diverse  writings  as  poetry  by  Ferlinghetti,  Rod  McKuen,  Leroi  Jones  and 
Ginzburg ;  science  fiction  by  H.  G.  Wells,  Heinlein  and  Clark ;  social  critics  like 
Lenny  Bruce,  Abbie  Hoffman,  Thoreau  and  Jerry  Rubin ;  philosophical  works 
like  those  of  Hegel,  Sartre,  and  Gibran ;  classics  like  Kesey's  "One  Flew  Over 
the  Cuckoo's  Nest,"  the  renowned  novel  "The  Painted  Bird"  and  Solzhenitzen's 
"One  Day  in  the  Life  of  Ivan  Denisovich"  are  very  popular ;  writers  like  Hesse, 
Hailey.  Robbins,  Michener  and  Huxley  also  are  enjoyed  widely ;  political  works 
by  Lenin,  Marx,  Guevara,  DeBray,  Fanon,  Cleaver  and  Newton  are  also  widely 
read  and  virtually  every  prison  has  at  least  one  of  Mao's  Red  Books — which 
incidentally,  due  to  censorship,  are  usually  contraband  items. 

Contra-cultural  agents  bring  to  prison  an  assortment  of  what  might  be  con- 
sidered by  some  standards  as  cultural  oddities.  Their  music  is  not  exactly  that 
of  Merle  Haggard,  but  is  more  closely  that  of  acid-rock,  hard  rock,  soul,  blues  & 
jazz,  revolutionary-rock,  and  sometimes  rockabilly.  Musical  productions  such 
as  Jesus  Christ  Superstar  and  Hair  are  held  in  high  regard.  Straight  films  such 
as  2001  Space  Oddessy,  Catch  22,  The  Strawberry  Statement,  Easy  Rider  and 
Cool  Hand  Luke  have  inspired  them  ;  while  underground  films  like  those  produced 
specifically  for  and  by  the  contra-culture  have  guided  them. 

Various  forms  of  the  occult  are  also  common.  Yoga  is  very  popular  among 
younger  prisoners.  Astro-projection,  transcendental  meditation,  astrology,  and 
theosophy  are  also  to  be  found.  Tlie  occult  works  of  H.  P.  Blavatsky,  N.  Sri  Ram, 
and  even  Michelet  are  common.  One  can  even  fiind  a  significant  number  of  these 
prisoners  that  are  vegetarians  and  organic  food  specialists.  Many  in  this  same 
group  have  been  active  in  the  ecology  movement. 

An  important  characteristic  of  the  value  system  of  this  "New  Breed"  is  not 
only  the  growth  of  new  norms  and  customs,  but  also  the  re-definition  of  the  word 
"criminal."  Prior  to  the  last  decade  nearly  all  prisoners  admitted  they  were 
criminals,  that  is,  gross  deviants  from  the  paths  of  acceptable  legal  and  social 
behavior.  The  universally  accepted  phrase  for  self-reference  was  "CON."  Today 
this  has  changed.  Criminal  is  usually  defined,  in  terms  of  quasi-humanitarian 
ideals,  as  any  person  who  consciously  harms  a  fellow  human  being.  Many  prison- 
ers, thus,  do  not  see  themselves  as  criminals.  Of  course,  a  similar  situation  was 
evident  in  the  case  of  those  prisoners  in  former  times  who  claimed  their  offense 
was  a  "bum  rap."  However,  the  difference  is,  and  it  is  a  significant  one,  that 
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contra-cultural  prisoners  who  do  not  consider  themselves  criminals  usually 
readily  admit  what  they  have  been  charged  with — only,  they  do  not  consider  their 
behavior  in  any  way  or  form  a  "crime." 

This  re-defining  of  what  is  "criminal"  is  partially  explained  by  a  related  devel- 
opment in  American  penal  affairs  that  can  only  be  touched  upon  here  in  that  it 
represents  a  complex  social-political-cultural  phenomena  all  in  itself — that  is, 
the  popularization  of  the  imprisonment  of  national  figures.  Popular  national 
figures  such  as  the  late  Dr.  Martin  Luther  King,  the  Berrigans,  Angela  Davis, 
Bobby  Seale,  George  Jackson,  the  Chicago  7,  and  even  Daniel  Ellsberg  have  been 
willing  to  face  or  endure  imprisonment  for  their  ideals.  Civil  disobedience  has 
found  a  great  deal  of  acceptance  today ;  many  seem  willing  to  go  to  prison  for 
what  they  believe  in.  It  has  almost  become  a  popular  fad  to  go  to  prison.  On 
the  liberal-radical  lecture  circuit  one  of  the  hottest  demands  is  for  those  who  have 
"done  time." 

At  any  rate  the  one  most  visible  effect  of  the  popularization  of  the  imprison- 
ment of  national  figures  has  been  the  measurable  impact  upon  the  tradition 
which  has,  in  the  past  at  least,  provided  a  negative  social  sanction  of  shame  and 
disgrace  against  a  person's  imprisonment.  This  negative  sanction,  although  not 
totally  suspended,  has  certainly  been  partially  lifted  simply  by  the  fact  that  the 
value-confusion  resulting  from  the  conscious  efforts  of  some  to  openly  welcome 
imprisonment  has  sabotaged  the  otherwise  normal  effectiveness  of  this  device  for 
social  control. 

There  is  no  comparable  precedent  in  American  penology  for  the  growth  of  that 
unique  group  of  individuals  who  are  known,  to  their  peers  anyway,  as  political 
prisoners.  Within  the  last  five  years  this  group  has  grown  from  a  determined 
few  to  a  dangerous  many ;  dangerous,  that  is,  to  an  archaic  penal  system  that 
is  so  volatile  that  even  a  determined  few  could  trigger  a  full-scale  violent  insur- 
rection. A  projected  trend  would  seem  to  indicate  that  this  is  a  fast  growing 
phenomena  and  that  either  more  are  coming  to  prison  who  identify  with  the 
political  prisoner  image  or  more  prisoners  are  adopting  the  political  prisoner 
image  because  of  political  conversion  arising  during  the  period  of  their  confine- 
ment. Actually  both  explanations  are  equally  as  responsible  for  the  rising  wave 
of  militancy  to  be  found  among  nearly  all  circles  of  inmate  populations. 

Incoming  prisoners  who  assume  the  political  image  are  necessarily  agents  of 
the  contra-culture  with  the  possible  exception  of  those  whose  political  beliefs 
are  of  a  right-wing  nature.  Without  going  into  an  in-depth  political  analysis  we 
may  assume  that  the  contra-culture  is,  by  and  large,  basically  a  leftist  move- 
ment. Yet  not  all  political  prisoners  are  leftists ;  there  is  a  very  .^mall  group 
who  would  be  classified  as  right-wing  who  have  an  ethnic  and  cultural  back- 
ground that  is  usually  antagonistic  to  agents  of  the  contra-culture. 

Most  white  political  prisoners  are  those  convicted  of  such  offense's  as  draft 
evasion,  anti-war  activities  or  active  participation  in  some  formal  subversive 
group.  Those  Blacks,  Chicanos  and  American  Indians  who  are  political  prisonere 
who  do  not  fall  into  that  category  of  violations  listed  above  for  whites,  usually 
hold  the  theoretical  belief  that  any  type,  or  mostly  any  type,  of  crime  committed 
by  an  oppressed  person  in  an  oppressive  country  is  a  political  crime — simply 
because  the  implied  problem  is  not  one  of  social  deviance  but  of  political  oppres- 
sion on  the  part  of  the  government. 

Those  cases  in  which  political  conversion  occurs  during  the  period  of  their 
incarceration  involves  a  transformation  of  values  from  either  that  of  the  "rip- 
off  syndrome"  to  that  of  the  revolutionary-image,  or  else  from  the  somewhat 
radical  values  of  the  contra-culture  to  the  more  extreme  values  of  the  revolu- 
tionary image.  Political  conversion  tends  to  give  a  prisoner  a  higher  social  status 
in  prison  peer  groups.  It  also  allows  identification  with  what  is  booked  as  a 
more  humane  social  movement  than  can  be  found  in  contemporary  society. 

It  gives  a  i>erson  retroactive  justification  for  what  are  seen  as  "offenses 
against  the  state."  It  even  provides  altruistic  motives  for  negative  strategies. 
However,  this  is  not  to  say  that  all  conversions  are  merely  superficial  covers  for 
continued  criminality ;  for  some  are  sincere  and  are  usually  prepared  to  demon- 
strate their  sincerity.  Some  concrete  change  can  be  directly  attributed  to  this 
group. 

The  important  point  here  is  that  political  prisoners  as  a  group  represent  a  sharp 
departure  from  the  value  system  of  their  predecessors  who  were  characterized 
by  the  "rip-off  syndrome"  and  all  its  gangster-image  values.  This  recent  trend  in 
the  rising  numbers  of  political  prisoners  in  prison  population  is  paralleled  with 
the  increased  growth  of  the  contra-culture  in  American  society.  A  logical  infer- 
ence may  be  that  prison  populations  reflect  the  nature  of  prevailing  social  move- 
ments ;  that  is,  socio-politico-culture  movements  that  may  have  all  the  merit  of 
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even  religious  sanctions  or  humanitarian  ideals,  but  which  are  nevertheless  un- 
popular because  of  the  radical  nature  of  the  demands  for  change. 

Incarceration  tends  to  cut  off  contact  with  the  outside  world  and  consequently 
prisoners,  unless  they  are  usually  adept  at  remaining  afloat  under  these  circum- 
stances, lose  touch  with  the  community  after  being  imprisoned  for  several  years. 
Adopting  the  values  of  the  contra-culture  during  confinement  allows  a  prisoner 
to  have  a  greater  degree  of  contact  with  the  outside  world  during  incarceration 
and  also  provides  a  sort  of  social  passport  back  into  the  community  upon  release 
from  prison.  Improper  post-release  adjustment  is  the  biggest  factor  in  high 
recidivism  rates.  Prisoners  find  that  the  values  of  the  contra-culture  enable  them 
to  slide  right  back  into  the  free  world  with  a  lot  less  hassle. 

In  this  sense  the  contra-culture  has  enhanced  the  hopes  for  a  reduction  of 
recidivism  rates  by  providing  a  bridge  for  prisoners  back  into  the  outside  com- 
munity. It  eliminates  some  of  the  shock  of  being  taken  from  a  cold,  brutal,  insen- 
sitive prison  environment  and  suddenly  being  exposed  to  the  free  world  again 
with  all  the  individual  responsibilities  it  carries  with  it.  For  the  contra-culture 
is  generally  sensitive  to  the  plight  of  prisoners ;  where  in  normal  social  circles 
being  an  ex -eon  can  be  held  against  a  person  for  employment  and  social  accept- 
ance, the  contra-culture  usually  holds  this  same  factor  as  an  asset  to  character 
and  experience — ^imprisonment  is  eciuated  with  being  exiled  to  a  concentration 
camp,  and  so,  there  is  a  certain  amount  of  hero-identity  involved  in  applying  for 
social  acceptance  by  the  contra-culture. 

There  is  one  other  factor  which  should  be  mentioned  here  and  that  concerns 
the  fact  that  all  treatment  and  rehabilitation  programs  have  been  primarily 
geared  to  that  penology  theory  which  assumes,  until  proven  otherwise,  that  the 
majority  of  the  inmate  population  still  harbor  those  values  which  are  associated 
with  what  has  been  termed  the  "Rip-off  syndrome".  This  theory  is  a  fallacy  that 
lingers  along  with  all  the  other  penal  practices  which  steadfastly  refuse  to  alter 
even  in  the  light  of  obvious  needs  for  change.  The  "Rip-off  syndrome"  is  far  from 
dead  ;  it  may  not  even  be  dying ;  but  at  least  one  thing  is  certain  :  it  has  been  sig- 
nificantly cliallenged  by  the  rise  of  the  "New  Breed." 


[Attachment  6] 
Statement  of  Representative  Richard  N.  Nickl,   Wisconsin   State  Prison 

Mr.  Chairman  and  members  of  the  Citizens  Study  Committee  on  Offender 
Rehabilitation,  I  wish  to  thank  you  for  this  opportunity  to  be  here  today.  My 
name  is  Richard  N.  Nickl,  and  I  am  the  elected  representative  of  the  men  at 
the  Wisconsin  State  Prison. 

Not  knowing  the  procedure  to  be  followed  at  this  meeting,  I  felt  it  would  be 
prudent  to  prepare  a  statement.  Because  of  the  unexpected  election  and  subse- 
quent short  advance  notice  of  this  meeting,  it  was  necessary  for  me  to  evaluate 
the  recommendations  without  the  thorough  scrutiny  they  deserve.  However,  I 
will  endeavor  to  enlighten  this  distinguished  committee  as  to  our  views  con- 
cerning many  of  said  recommendations.  When  I  offer  criticism  it  will  be  con- 
structive criticism,  and  when  I  feel  that  a  recommendation  is  unworkable  or 
unacceptable  to  the  Cons,  I  will  try  to  offer  an  alternative.  If  I  feel  that  a  rec- 
ommendation is  good  I  will  not  hesitate  to  endorse  same.  In  this  light  I  intend 
also  to  present  a  few  recommendations  that  we  feel  are  meritorious,  however, 
they  are  not  all-inclusive. 

It  is  heartening  to  note  that  the  Subcommittee  on  Programs  and  Personnel 
has  recommended  a  Board  of  Citizens  be  appointed  for  every  correctional  in- 
stitution in  the  state.  When  penal  reform  is  no  longer  a  hot  issue,  said  board 
might  be  a  partial  answer  to  the  ancient  adage,  "But  who  will  watch  the  keepers 
themselves?" 

Since  the  Cons  at  the  Wisconsin  State  Prison  feel  they  have  a  voice  for  the 
first  time,  and  since  we  do  not  know  what  testimony  or  findings  necessitated 
certain  recommendations  or  the  weight  to  be  accorded  same,  it  is  my  duty  as 
their  elected  representative  to  tell  it  like  it  is.  If  what  I  have  to  say  is  redundant 
or  duplicatus,  please  bear  with  me. 

We  expect  penal  reform,  we  expect  change  now,  and  we  will  not  accept  the 
status  quo  as  non-persons.  The  Wisconsin  State  Prison  is  a  total  institution, 
wherein  every  guard  is  an  absolute  monarch.  Therefore,  a  "Prisoners'  Bill  of 
Rights"  is  of  paramount  importance  since  theoretically  a  right  can  not  be  taken, 
whereas  a  privilege  can  be  taken  by  whim  or  caprice  or  by  a  prison  policy  change. 

The  world-renowned  professor  of  sociology,  Marshall  B.  Clinard  of  the  Uni- 
versity of  Wisconsin,  recently  testified  before  the  Subcommittee  on  Corrections 
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chaired  by  State  Representative  Robert  W.  Kastenmeier,  that  the  only  punish- 
ment needed  in  prison  is  the  loss  of  freedom. 

Do  you  as  citizens  have  any  idea  what  the  loss  of  freedom  is?  I  think  not. 
When  a  man  has  lost  his  freedom,  he  has  lost  everything. 

Professor  Clinard  further  stated,  prisoners  should  have  the  right  to  uncen- 
sored  mail ;  to  make  telephone  calls ;  to  receive  any  literature,  including  news- 
papers, magazines  and  books ;  to  have  frequent  visits  and  from  almost  anyone ; 
to  have  most  of  the  largely  unnecessary  and  repressive  prison  rules  abolished ; 
to  have  protection  against  arbitrary  punishments,  particularly  where  they  may 
greatly  increase  the  sentence  or  interfere  with  parole ;  the  right  to  reasonable 
variation  in  dress  and  hair  style ;  and  the  right  to  participate  in  decisions  made 
within  a  prison. 

In  addition  to  the  rights  outlined  above  we  should  have  the  right  to  vote,  the 
right  to  absolute  access  to  the  courts,  lawyers,  government  agencies  and  officials, 
the  right  to  access  to  the  law  library,  to  legal  materials  and  to  exchange  same 
no  matter  what  our  prison  status,  along  with  our  right  to  assist  one  another  on 
legal  matters.  We  should  also  have  the  right  to  attend  religious  services  no  matter 
what  our  prison  status  or  grade.  We  should  have  the  right  to  freedom  of  the  press. 
The  Waupun  World,  the  prison  newspaper,  should  be  a  voice  of  the  Cons  instead 
of  for  the  prison  administration.  Each  column  and  story  in  said  paper  is  censored 
by  a  school  teacher,  the  associate  warden  of  treatment,  and  the  warden,  and 
consequently  is  nothing  but  a  tool  for  the  administrators. 

The  foregoing  list  of  rights  is  not  complete,  and  we  feel  that  the  Governor's 
Task  Force  should  make  a  comprehensive  study  in  this  area,  and  draft  a  "Pris- 
oners' Bill  of  Rights"  for  recommendation  to  the  legislature. 

The  right  to  due  process  should  be  retained  by  every  prisoner,  insuring  the 
necessary  checks  on  arbitrary  and  capricious  action  by  state  agents  throughout 
the  whole  correctional  process.  Without  the  safeguards  of  due  process  in  eon- 
junction  with  the  ban  against  cruel  and  unusual  pimishment,  convicts  have  been 
beaten,  chained  and  strapi>ed  to  specially  constructed  steel  bunks  for  hours,  for 
days,  and  forced  to  defile  their  person  and  lay  in  human  excrement.  Convicts  have 
been  tear-gassed 'in  cells.  Convicts  are  isolated  in  cells  behind  closed  doors  for 
days,  weeks  and  months  in  the  segregation  building. 

This  building  is  the  punishment  complex  at  the  State  Prison.  Men  are  en- 
tombed therein  for  days,  weeks,  months  and  years  without  due  process  safe- 
guards. The  silent  system  is  strictly  enforced  in  said  punishment  complex,  and 
can  you  possibly  imagine  what  it's  like  not  to  be  able  to  hold  a  conversation  or 
to  talk,  for  five  minutes,  five  hours,  five  days,  five  months,  one  year,  two  years 
and  longer.  Tliis  condemnation  of  segregation  and  isolation  is  the  experience 
years  ago  of  prisoners  going  stir  crazy,  and  can  only  serve  to  destroy  completely 
the  spirit  and  undermine  sanity. 

Prison  administrators  are  corrupted  by  their  own  dogmatic  self-righteous  in- 
terpretation of  humane  treatment,  and  view  segregation  and  all  its  ramifications 
as  a  necessary  disciplinary  action,  instead  of  cruel  and  unusual  punishment. 
Prison  administrators  fail  to  mention  that  the  same  treatment  of  beiag  chained 
to  a  bunk  was  accorded  Alfred  Dreyfus  on  Devils  Island  in  the  year  1895,  and 
is  graphically  described  in  the  book  by  Kerkhoff,  entitled  Traitor!  Traitor!  The 
Tragedy  of  Alfred  Dreyfus.  The  prison  officials  on  Devils  Island  indignantly 
enunciated  that  said  procedure  is  for  the  prisoner's  own  good  and  is  not  punish- 
ment. Whereas,  prison  officials  in  Wisconsin  in  the  year  1972  condone  the  same 
barbaric  practice  by  the  dichotomy  they  espouse.  For  shame,  Wisconsin,  for 
shame. 

Disciplinary  proceedings  at  the  Wisconsin  State  Prison  are  a  sham,  since 
published  and  unpublished  rules  and  regulations  are  arbitrarily  enforced  by 
members  of  the  Institution  Disciplinary  Committee.  A  convict  is  guilty  when 
the  guard  writes  the  conduct  report,  whereby  said  Star  Chamber  imposes  dra- 
conian  punishments  by  whim  or  caprice.  A  prisoner  must  carry  with  him  to 
prison  his  right  to  procedural  due  process  which  applies  to  charges  for  which 
he  may  receive  punitive  segregation  or  any  other  punishment  for  which  earned 
good  time  credit  may  be  revoked  or  the  opportunity  to  earn  good  time  credit 
may  be  denied.  There  is  no  place  in  our  system  of  law  that  should  grant  such 
great  power  to  state  agents  allowing  them  to  aggregate  and  compound  the 
suffering  of  incarceration  without  the  prisoner  being  able  to  defend  himself. 

To  date,  the  word  fehabilitation  and  all  it  connotes  have  been  an  exercise  in 
metaphysics,  whereas  in  reality,  rehabilitation  has  been  little  more  than  a  matter 
of  semantics.  Convict,  inmate,  and  resident  mean  the  same.  The  truth  is,  our 
status  has  not  changed.  We  are  still  treated  as  non-persons. 

To  become  productive  members  of  society  we  must  have  the  opportunity  for 
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self-government  while  imprisoned.  We  are  advocating  non-violence,  to  work 
within  the  system  to  change  the  system.  We  want  to  elect  our  members  to  a 
Prison  Council,  whereby  we  will  have  a  constant  voice.  We  want  subcommittees 
specializing  in  areas  of  prime  importance,  e.g.,  a  subcommittee  dealing  with 
rule  changes,  disciplinary  problems  and  security.  A  subcommittee  concerned 
with  prison  industry,  working  conditions,  wages,  etc.  Another  subcommittee 
Interested  in  recreation  programs,  choosing  movies  and  contacting  outside 
talent  for  variety  shows,  etc.  We  want  to  be  able  to  form  clubs,  whereby  the 
men  interested  in  music,  photography,  art,  etc.,  can  get  together.  We  want  ethnic 
groups  to  be  formed,  whereby  men  can  participate  in  cultural  study  programs, 
etc.  We  want  to  become  involved  with  positive  programs,  perhaps  setting  up 
a  scholarship  for  a  deserving  i>erson,  or  helping  a  handicapped  person.  We  want 
control  over  our  lives  as  much  as  possible  while  imprisoned,  we  want  part  of 
the  action.  This  is  the  democratic  way. 

Let  us  become  part  of  society,  let  our  concerned  citizens  on  the  outside  help 
us,  let  us  become  involved  together  to  tear  down  that  twenty-two  foot  wall 
dividing  us.  Let  the  mighty  engine  of  reform  sweep  through  Wisconsin,  making 
offender  rehabilitation  a  reality. 

Thank  you. 

Note. — The  aforesaid  address  was  given  before  the  Governor's  Task  Force  in  Water- 
town,  Wis.,  on  Mar.  21,  1972. 

[Attachment  7] 
Legislation  to  Abolish  Parole  Board  Introduced 

State  Senator  Nicholas  C.  Petris  (D- Alameda  County)  introduced  legislation 
today  to  abolish  the  California  Adult  Authority  and  transfer  the  parole  board's 
duties  back  to  the  judicial  branch  of  government.  The  measure  would  replace 
the  Authority  with  a  Sentencing  Panel  appointed  by  the  Judicial  Council.  The 
Panel,  composed  of  nine  members,  would  fix  the  length  of  sentences  and  deter- 
mine all  parole  questions. 

"There  is  no  question  in  the  minds  of  anyone  who  has  studied  the  problems 
of  California's  prisons  about  what  is  the  swingle  biggest  obstacle  to  successful 
rehabilitation  of  inmates :  it  is  the  indeterminate  sentence,"  Petris  noted.  Studies 
conducted  by  the  two  separate  Assembly  committees  reported  that  the  length 
of  incarceration  does  not  deter  criminals  and  that  there  was  no  evidence  to 
indicate  that  the  Adult  Authority  had  any  consistent,  logical  reason  for  letting 
some  inmates  go  free  and  denying  parole  for  others. 

The  Petris  bill  would  require  that  the  newly-created  Sentencing  Panel  which 
would  replace  the  ^dult  Authority  and  be  under  the  jurisdiction  of  the  Judicial 
Council  permanently  set  a  prisoner's  sentence  within  six  months  of  conviction. 
The  sentence  then  could  not  be  altered  except  alter  a  public  hearing  in  which 
the  inmate  could  have  legal  representation.  Further,  the  inmate's  sentence  could 
only  be  increased  if  the  warden  or  director  of  the  Department  of  Corrections 
chooses  to  petition  the  Sentencing  Panel  because  of  the  inmate's  violent  conduct 
or  repeated  violation  of  departmental  regulations. 

California  inmates  serve  the  longest  average  sentence  in  the  nation,  36  months 
versus  the  national  average  of  24  months.  "At  the  time  of  its  enactment  the  in- 
determinate sentence  was  intended  to  be  fair  and  just  and  provide  an  incentive 
to  inmates  to  take  part  in  prison  programs,  such  as  vocational  training  and 
group  therapy.  As  administered  by  the  present  Adult  Authority,  the  indeter- 
minate sentence  has  had  just  the  opposite  effect,  it's  been  used  as  a  club,"  the 
East  Bay  Legislator  added. 

Vice-Ohairman  of  the  Senate  Judiciary  Committee  which  will  fir.st  hear  the 
measure,  Petris  introduced  legi.slation  last  year  to  reform  the  indeterminate 
sentence  though  this  bill  is  the  most  sweeping  change  offered  to  date. 


[Attachment  8] 

Lewisburg,  Pa.,  April  3,  1912. 
Joe  Grant, 

Puhlisher,  Penal  Digest  International, 
Iowa  City,  Iowa. 

Dear  Joe  :  I  received  your  most  welcome  letter  yesterday  and  want  you  to 
know  that  I  will  not  let  you  down,  no  matter  how  long  this  thing  takes  or  how 
much  time  I  lose  on  my  sentence  by  fighting  it. 

I  only  hope  that  we  will  be  able  to  set  a  trend  that  others  like  myself  will  be 
able  to  follow  in  our  fight  to  get  a  better  deal  out  of  prison  life,  if  I  do  not  do  my 
part  it  may  not  get  done. 
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I  want  to  say  that  J  am  not  like  Mr. ,  I  want  out  but  I  have  a  sentence 

to  do  and  if  I  have  to  go  down  there  to  do  it  I  want  to  he  assured  that  I  will 
be  treated  like  a  human  being  and  not  like  some  kind  of  dog  or  other  subhuman 
being. 

There  are  times  when  a  person  has  to  put  a  little  more  in  than  the  next  guy 
and  carry  the  brunt  of  the  pain  so  that  others  may  be  helped  so  tliat  they  can 
make  a  better  effort  to  help  themselves. 

I  have  been  in  and  out  of  jail  most  of  my  life  and  I  know  that  it  is  hard 
for  a  person  to  change  there  ways  in  a  place  like  this,  but  I  have  done  my  best 
to  prepare  myself  for  the  streets  and  I  know  now  that  I  can  go  back  into  society 
and  live  within  the  law  without  any  more  trouble. 

Thank  you  for  answering  my  letter,  I  have  only  seven  (7)  months  left  to 
do  here  at  Lewisburg  and  I  did  not  know  if  you  were  going  to  help  me  or  not, 
because  I  wanted  to  get  this  thing  started  as  soon  as  possible. 

I  am  going  to  write  to  Mr.  Hirschkop,  and  Mr.  Berkin  today  so  that  we  can 
get  going  and  be  ready  when  I  am  released  here  in  Oct.  1972,  the  10  or  11,  I  am 
not  sure  just  what  day  it  is  at  this  time. 

I  will  close  for  now  hoping  that  we  will  get  some  where. 

I  wrote  a  little  poem  to  PDI,  you  may  like  it,  I  remain. 
Respectfully, 

Ralph  E,  Bethel,  Reg.  33055-118. 


LIFE   AFTER   REHABILITATION 

You  can  call  it  religion,  call  it  a  power  from  outer  space,  call  it  any  thing 
you  want,  but  I  call  it  realization. 

I  can  not  say  just  when  it  all  started,  all  I  know  is  that  I  woke  up  one  morning 
and  knew  that  this  was  my  last  time  in  jail  for  any  thing. 

That  was  about  sixteen  months  ago,  since  then  I  have  done  every  thing  I  could 
so  that  I  would  be  better  prepared  to  face  society  and  the  trouble  of  the  transition 
from  prison  to  freedom. 

I  was  ready,  all  I  had  to  do  was  finish  up  my  sentence  and  go  out  and  live  like 
a  normal  human  being,  there  was  nothing  to  stop  me,  I  knew  my  jail  life  was 
over  in  a  very  short  time. 

I  had  a  smile  on  my  face  and  a  skip  to  my  step,  life  was  looking  better  as  the 
days  went  by,  each  one  a  new  life  in  its  self,  a  new  hope  for  the  future,  I  had 
every  thing  planned  for  weeks  after  I  got  out,  nothing  could  go  wrong  .  .  .  Then 
out  of  no  where  some  one  cut  off  the  very  life  of  life  .  .  .  my  freedom.  .  .  . 

In  June  1971,  Virginia  lodged  a  detainer  against  me  for  malicious  wounding 
and  statutory  burglary  . . . 

I  was  sick  .  .  .  how  could  they  do  this  to  me  after  all  I  went  through  in  the 
past,  Why?  why  me? 

On  the  30th  of  July  the  authorities  came  to  pick  me  up,  as  I  walked  out  the 
gate  a  friend  of  mine  yelled  to  me  "don't  worry  about  it,  its  not  as  bad  as  it 
looks"  if  he  only  knew  how  I  felt  at  that  time  he  would  not  have  said  what  he 
did,  after  getting  so  close,  yet  so  far  away,  how  can  any  one  know  how  I  felt, 
they  could  have  told  me  my  family  was  killed  in  an  automobile  accident  and 
I  could  not  have  felt  worse  than  I  did  at  that  time. 

The  trip  down  was  like  an  eight  hour  nightmare,  all  I  could  think  about  was, 
excape,  excape,  get  away,  run  run  until  I  droped,  make  them  shote  me,  any  thing 
to  stop  the  pain  that  was  raking  my  body,  not  a  physical  pain,  but  a  mental  one 
that  only  death  can  put  an  end  to,  death  the  sweet  depth  of  nothing,  were  noth- 
ing can  hurt,  nothing  matters,  nothing  can  change. 

I  did  not  get  my  chance  to  run  and  was  put  in  the  Virginia  Beach,  City  Jail, 
maximum  security.  I  went  to  Court  and  was  sentenced  to  20  years,  with  10 
suspended  and  5  to  run  concurrent  with  the  10,  and  both  to  run  concurrent  with 
the  Federal  sentence  that  I  am  doing  now. 

I  was  returned  to  Lewisburg  on  the  23  day  of  Nov.  1971,  to  live  ^ith  the  fact 
that  I  had  10  years  to  do  after  I  finished  the  one  that  I  was  doing,  at  first  it 
did  not  sink  in  as  to  what  happened,  then  I  began  to  feel  the  burden  of  an 
additional  length  of  time  to  do  settle  over  me. 

All  that  I  had  done  was  wasted,  as  if  it  was  never  ment  to  be.  and  I  could 
not  understand  why  they  wanted  me  to  do  more  time,  who  was  it  helping,  NOT 
MB ! ! !.  how  could  ten  more  years  get  me  any  closer  to  rehabilitation  then  I  am, 
just  what  they  want  out  of  me  I  do  not  know,  all  I  know  is  that  my  life  is 
changing,  going  back  into  my  shell  so  that  I  can  get  away  and  live  without 
reality,  back  to  my  old  friend  fantasy,  were  the  out  side  is  far  away  and  can  not 
affect  me  in  any  way. 
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As  the  days  go  by  and  I  get  closer  to  the  day  I  have  to  go  to  Va.  the  hate  and 
flastrations  that  I  had  lived  down  are  returning,  returning  stronger  then  before 
because  I  have  more  to  hate,  more  to  blame  on  an  ujiunderstanding  society, 
who  can  see  no  further  then  the  end  of  there  nose,  who  cares  less  what  they 
have  done  to  a  persons  life,  who  punish  because  it  is  the  easy  way  out,  because 
they  may  see  theniselfs  in  each  and  every  one  of  us  if  they  take  the  time  to  look 
and  see  just  what  they  are  doing,  why  they  are  doing  it,  and  to  whom  they  are 
doing  it  to. 

I  know  that  I  must  pay  for  my  crimes,  but  why  step  on  me  when  I  am  down. 

Just  what  do  they  mean  by  rehabilitation???  Time???  or  give  a  prisoner  a 
trade  and  any  other  help  that  he  may  need  and  the  Chance  to  prove  himself 
one  way  or  the  other. 

Is  our  society  so  blind  that  they  can  not  see  the  wrong  that  they  are  doing,  do 
they  really  think  that  they  are  helping  us  by  treating  us  like  dogs,  if  they  do, 
thank  God  that  I  am  in  here  were  I  can  live  with  myself  in  peace. 

I  asked  the  Judge  to  give  me  a  chance,  he  did  (in  ten  years),  I  wonder  what 
kind  of  a  person  I  will  be  in  ten  years,  can  I  retain  my  sanity  till  then,  or 
will  I  be  so  full  of  bitterness  and  hate  that  I  will  go  out  and  kill  ten  or  fifteen 
innocent  people,  who  knows  one  of  the  people  I  kill  might  be  your  son,  or  your 
friend,  would  you  take  the  chance  and  turn  me  or  some  other  iimiate  into  a 
killer,  these  are  just  a  few  of  the  things  society  should  think  about. 

I  am  not  saying  that  this  is  what  I  will  do,  and  I  douth  that  I  will,  but  it  can 
happen,  has  happen. .  . . 

Why  does  society  force  a  person  to  do  more  time  then  it  is  necessary,  there 
is  a  time  in  every  inmates  life  were  he  can  be  returned  to  society  without  any 
more  trouble  from  him.  but  it  is  the  additional  lenght  of  time  that  hurts  him 
and  society,  and  rehabilitation  ends  and  tormentation  begins. . . . 

When  a  prisoner  reaches  this  point,  he  does  not  care  what  happens  to  him 
or  others,  and  he  begins  to  try  and  destroy  himself  or  does  things  that  will  end 
up  geting  him  killed,  that  is  the  unconscious  end  he  is  trying  to  achive,  because 
with  death  comes  the  end  of  all  troubles,  the  end  of  the  pain,  the  end  of  the  hurt. 
the  end  of  .  .  .  Ijoneliness.  .  .  . 

Rehabilitation  is  just  a  word,  alot  of  window  dressing  for  the  public,  it  doe« 
not  help  the  very  ones  that  it  is  meant  to  help,  in  order  for  rehabilitation  to  work, 
a  person  must  be  given  the  opportunity  to  prove  that  he  is  rehabilitated,  how  can 
we  know  if  rehabilitation  has  taken  place  other  vd.i^e. 

Let  me  quote  something  that  Joe  Grant  (publisher,  penal  digest  international) 
wrote  in  a  letter  to  me. . . . 

"Is  rehabilitation  on  Federal  ground  any  less  able  to  rehabilitate  than  similar 
programs  on  State  ground." 

Just  what  can  Virginia  or  any  other  State  do  to  help  me  or  any  inmate  who 
has  a  trade  and  has  done  all  he  can  do  to  improve  himself  so  he  can  live  in 
society.  Why  go  to  another  jail,  why  take  another  trade,  how  can  it  help  any 
more  than  the  one  he  has,  you  say  it  will  not  hurt  him,  I  agree,  but  vvhat  about  the 
time  he  has  to  spend  in  jail,  how  will  that  hurt  him,  he  can  learn  more  on  the 
streets  than  any  prison  can  teach  him. 

I  am  not  an  authority  on  rehabilitation,  I  am  just  an  inmate  voicing  his  side  of 
the  picture.  I  just  wanted  to  show  people  what  Life  after  Rehabilitation  is  like, 
is  going  to  be,  not  in  all  cases  but  in  a  few  like  my  own. 

I  do  not  know  what  the  future  holds  for  me  any  more,  all  I  can  hope  for  is  to 
retain  my  sanity  and  will  to  live  until  a  brighter  day  comes  my  way  like  it  did 
once  before.  I  will  fight,  I  may  be  on  my  knees  now  but  I  will  fight  until  I  win 
or  .  .  .  die  .  .  . 

Ralph  E.  Bethel. 


[Attachment  9] 

[From  the  Penal  Digest  International,  Iowa  City,  Iowa,  May  5,  1972] 

Suicide  at  Sandstone  F.C.I. :  Prisoner  Immolates  Himself  After 
Parole  Denial 

Jerome  Rawlins,  31,  of  Minneapolis  had  served  approximately  20  months  of  a 
six  year  sentence  for  counterfeit  Federal  Reserve  Notes.  His  rap  partner.  Richard 
Cotton,  was  paroled  to  the  Minneapolis  half-way  house  a  few  months  ago,  so  Jerry 
was  anxiously  expecting  to  be  paroled  shortly.  On  Friday  morning  he  received 
notice  that  the  U.S.  Parole  Board  has  set  off  his  parole  chance  for  another  15 
months.  A  few  hours  later  while  in  a  daze  of  bad  news  and  futility,  Rawlins 
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went  into  tbe  workshop  area  under  the  cafeteria  and  doused  himself  with  a 
flammable  fluid  and  burned  to  death  immediately. 

A    QUITE   AND   POLITE   YOUNG    MAN 

The  only  trouble  Rawlins  was  ever  in  while  at  Sandstone  had  to  do  with  a 
letter  he  got  caught  with  trying  to  smuggle  out  during  a  visit.  It  may  seem 
absurd  to  imagine  that  as  cause  enough  for  parole  denial,  especially  considering 
his  partner,  Cotton,  was  paroled  even  though  he  had  two  prior  convictions  and 
a  longer  sentence  while  Rawlins  was  in  on  a  first  offense.  But  any  petty  excuse 
has  traditionally  proven  to  be  enough  for  the  U.S.  Parole  Board  to  deny  a  pris- 
oner parole ;  and  one  can  only  suspect  what  significance  that  visiting  room  inci- 
dent had  in  their  secret  and  speedy  decision.  The  fact  that  Jerry  was  otherwise  a 
model  prisoner  and  well-liked  means  little  in  a  system  that  mainly  uses  negative 
input  in  analyzing  a  man.  The  S-man  Parole  Board  makes  17.000'  decisions  a 
year — 70  a  day — so  only  the  bare  highlights  of  a  man's  case  could  even  ix>ssibly 
be  given  any  consideration  in  a  deci-sion  that  is  most  probably  a  gambler's  coni- 
hunch  and  statistical  data   (time  served,  past  record,  etc.).  In  prison  rehabili- 

reliabilitation  is  a  very  personal  effort  which  receives  lititle  real  official  ack- 
bination  of  hunch  and  statistical  data  (time  served,  iDast  record,  etc.).  In  prison 
rehabilitation  is  a  very  i>ersonal  effort  which  receives  little  real  official  ack- 
nowledgement in  detei-niining  release.  And  the  condition  of  a  prisoner's  emotions 
is  only  considered  when  hi.s  desperation  gets  out  of  hand. 

From  this  perspective,  Jerry  Rawlins  broke  all  the  rules  in  the  end.  He  refused 
to  play  the  game  any  longer;  he  did  not  even  go  out  in  the  traditional  slit-wrist 
or  hanging  method  of  prisoner  suicide.  His  self-immolation  was  maybe  meant 
as  a  protest  as  well  as  a  vehicle  for  his  own  self-determined  release.  The  mean- 
ings of  such  a  prisoner  suicide  are  much  more  than  a  reflection  of  one  person's 
inability  to  'handle  time'.  A  prisoner  has  almost  all  of  his  identity  snatched 
from  him,  he  is  alone  in  a  crowded  ghetto  bereft  of  community  and  concern,  he 
has  no  control  over  his  daily  routine.  The  act  of  suicide  reclaims  some  of  this — 
but  at  the  expense  of  life.  What  aoes  this  say  about  the  'life*  in  that  con- 
tradictory phrase  'prison-life'?  Most  men  will  endure  the  wait,  will  exist  in 
this  'welfare  state'  (with  the  emphasis  on  state,  as  in  totalitarian)  ;  but  when 
hope  is  dashed  and  desperation  reigns,  the  always  presient  subtle  and  disguised 
violence  of  prison  life  becomes  explosive. 

Sandstone  FCI  is  not  Attica,  but  men  die  in  both  places.  The  omnipresent  fear 
and  threat  of  death  just  consume  in  different  ways.  The  collective  pain  of  op- 
pression molded  the  men  of  Attica  into  rebels,  while  the  lonely  and  exacting  des- 
peration of  Jerry  Rawlins  led  to  his  suicide. 

WHO   IS    RESPONSIBLE? 

The  reaction  of  officials  in  the  face  of  such  a  horrible  &  unique  incident 
signifies  how  entrenched  the  cold  bureaucracy  of  the  penal  system  is  in  the 
human  heart's  and  minds  of  the  government  employees.  For  the  guards  and  ad- 
ministrators and  parole  judges  to  seriously  ask  themselves  why  Jerry  Rawlins 
killed  himself  would  be  too  threatening  to  their  own  image  and  role.  Rather,  the 
questioners  are  oblivious  to  their  own  culpability  and  instead  concerned  with 
peripheral  factors.  The  weight  of  this  bad  scene  has  to  rest  somewhere,  and 
the  blame  will  be  placed  to  an  extent.  What  is  an  indication  of  a  badly  diseased 
(i.e.,  ill  at  ease)  system  must  be  passed  off  as  a  temporary  and  unfortunate 
accident,  an  aberation.  Every  prisoner  lives  with  the  fear  which  consumed  Raw- 
lins, so  his  act  of  defiance  and  usurpation  of  control  over  his  own  being  must  be 
down-played  so  it  does  not  catch  on  or  jeopardize  careers  or  lead  to  other  kinds  of 
protest.  The  Warden,  Mr.  Aaron,  will  have  a  shallow  explanation  for  the  media ; 
the  Reverend,  Severson,  will  console  the  family  and  allow  a  memorial  service 
in  belated  concern ;  the  Safety  Officer,  Mr.  Todd,  will  lecture  the  staff  on  the  neces- 
sity of  locking  up  flammables;  the  rear-compound  watch-officer  where  Rawlins 
died,  Mr.  Dieter,  will  maybe  be  repi-imanded  and  man  his  checkpoint  diligently ; 
the  Lieutenants  will  seize  this  incident  as  justification  to  intensify  their  pro- 
fessional &  personal  fetishes  for  control  and  security ;  and  the  F.B.I,  will 
investigate  the  possibility  of  foul-play  and/or  homosexuality  being  involved. 

But  the  autopsy  will  not  say  anything  about  the  real  cause  of  death.  Because 
that  pain  was  not  destroyed  with  Jerry  Rawlins.  It  lives  in  every  prisoner,  and 
Jerry's  death  made  us  more  aware  of  it. 

Who's  sick  &  tired  of  being  sick  &  tired? 

What  would  you  do  ?  What  will  be  done  ? 

RIP  Jerry  Rawlins ;  No.  86325-132  Is  dead. 


SUBMITTED  STATEMENTS 

Statement  of  Hon.   Seymour  Halpern,  a  Representative  in  Congress  From 
THE  Sixth   District  of  New   York 

Mr.  Chairman :  The  structure  and  procedures  of  the  Federal  Parole  Board  in 
the  United  States  today  are  shrouded  in  confusion  and  secrecy.  The  Board's 
methods  are  unpublished,  its  discretionary  power  is  unchecked  and  unstructured, 
its  decisions  are  absolute  and  uiireviewed,  and  its  effectiveness  has  never  been 
thoroughly  evaluated. 

In  1945,  the  Central  Parole  Board,  composed  of  eight  members,  was  made  an 
independent  agency  in  the  Department  of  Justice.  It  is  both  an  administrative 
and  policymaking  body  having  jurisdiction  over  all  persons  convicted  of  commit- 
ting a  Federal  crime. 

This  body,  with  a  small  group  of  examiners,  is  called  upon  to  make  some  20,000 
decisions  on  parole  applications  annually,  in  addition,  it  issues  warrants  for 
parole  violators,  administers  parole  for  deportation,  conducts  revocation  hear- 
ings, and  issues  rules  and  regulations  for  the  supervision,  discharge  from  super- 
vision, or  recommitment  of  parole  prisoners.  Only  five  members  can  concentrate 
on  adult  cases,  since  three  members  of  the  Board  are  assigned  to  juvenile  crimi- 
nals under  the  Federal  Youth  Corrections  Act. 

The  avowed  purpose  of  the  Parole  Board  is  rehabilitation.  The  Board  is  in- 
tended to  give  the  government  an  opportunity  to  take  into  account  the  changed 
attitudes  and  behavior  of  a  prisoner  during  the  course  of  his  incarceration. 
Unfortunately,  the  Parole  Board  turns  out  to  be  merely  an  omnipotent  disci- 
plinary force  which  takes  upon  itself  the  right  to  define  good  and  evil. 

It  seems  reasonable  that,  given  its  awesome  power,  the  Parole  Board  should 
clearly  state  what  standards  of  behavior  are  expected  of  prisoners,  and  the  basis 
for  granting  or  denying  parole. 

No  such  written  procedural  guidelines  exist.  The  only  published  records  indi- 
cate that  decisions  are  made  in  such  a  manner  as  to,  "one,  protect  the  public ;  two, 
conform  to  the  law ;  and  three,  provide  fair  treatment  to  the  offenders." 

With  these  guidelines  in  mind,  Mr.  Chairman,  why  is  it  that  those  who  are 
paroled  earliest  are  those  guilty  of  "crimes  of  force,"  including  assault,  kidnap- 
ing, and  robbery?  The  average  inmate  in  this  category,  according  to  the  latest 
figures,  served  only  33.8  percent  of  his  sentence — less  than  any  other  Federal 
offender.  Those  in  jail  because  they  refused  to  take  part  in  the  Vietnam  war 
served  the  highest  percentage  of  their  sentences. 

The  main  reason  for  the  Board's  failure  to  publish  guidelines,  and  for  its  in- 
sistence that  it  has  no  general  policies,  seems  to  be  self-protection.  With  no  rules, 
the  Board  cannot  be  accused  of  violating  any,  and  the  absence  of  written  proce- 
dures provides  an  effective  defense  against  accusations  of  bias  or  malice.  This 
convenient  lack  of  written  regulations  also  enables  the  Board  to  decide  cases  in  a 
completely  arbitrary  manner. 

During  the  actual  parole  hearings  no  brief  is  permitted  to  be  presented  by 
either  the  prisoner  or  the  institution.  Only  the  prisoner's  files,  which  in  many 
cases  are  inconsistent  or  inaccurate,  are  reviewed.  In  addition,  no  legal  counsel 
may  advise  or  represent  the  prisoner. 

When  a  decision  is  reached  by  the  Board  members,  there  is  no  argument,  ra- 
tionale, or  justification  presented.  No  research  division  exists  to  review  the 
Board's  decision,  and  recourse  to  the  courts  is  practically  impossible. 

Why  have  such  arbitrary  Parole  Board  operations  been  tolerated  for  so  long? 
The  primary  reason  is  probably  administrative,  judicial,  and  legislative  apathy, 
coupled  with  a  lack  of  public  awareness  of  Parole  Board  procedures. 

The  Parole  Board  will  not  change  until  the  public  becomes  aware  that  the 
Board  is  its  servant,  the  prisoner  its  trust,  and  that  every  man  is  entitled  to 
justice. 
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The  C0MMONWEIA.LTH  OF  Massachusetts, 

Executive  Depabtment, 

State  House, 
Boston,  April  26,  1912. 
Hon.  Robert  W.  Kastenmeier, 

Chairman,  Subcormnittee  Number  Three  of  the  House  CommAttee  on  the  Judi- 
ciary, U.S.  HoMse  of  Representatives,  RoAfburn  House  Office  Building, 
Washington,  B.C. 

Dear  Congressman  Kastenmeier:  I  am  delighted  to  respond,  on  behalf  of 
Massachusetts  to  your  invitation  to  the  Nations  Governors'  Conference  to  sub- 
mit statements  concerning  Title  III  of  H.  R.  13118.  Let  me  say  first  by  way  of 
summary  that  we  support  this  legislation. 

As  you  knovp^,  the  bill  requires  that  each  state  provide  "satisfactory  assurances 
that  the  state  parole  system  shall  include,  to  the  extent  feasible,"  four  elements : 
appropriate  employment  of  ex-oflfenders ;  non-political  parole  boards ;  and  mini- 
mum procedures  with  respect  both  to  the  parole  of  prisoners  and  to  the  revoca- 
tion of  parole  permits.  We  favor  lall  four  of  these  objectives.  The  following 
comments  are  intended  merely  as  suggestions  of  how  best  to  achieve  these 
objectives. 

I  gather  that  the  provisions  of  the  bill  concerning  political  associations  of 
parole  board  members  are  intended  to  assure  that  appointments  to  the  parole 
board  are  not  made  merely  for  the  sake  of  patronage.  I  believe  that  a  better  way 
to  assure  quality  in  such  appointments  would  be  to  adopt  a  standard  similar  to 
that  adopted  in  Massachusetts  (see  chapter  994  of  the  Acts  of  1971,  a  copy  of 
which  is  enclosed).  If  you  decide  nevertheless  to  retain  the  "political  afiiliation" 
standard,  I  strongly  recommend  that  you  adoi)t  the  same  standard  for  state  parole 
boards  as  you  have  for  the  United  States  Parole  Board,  namely,  that  not  more 
than  one-third  of  the  board  shall  be  of  the  same  political  party  (as  determined 
by  the  last  voting  registration  within  the  four  years  immediately  prior  to 
apix)iiitment). 

I  am  in  full  accord  with  the  minimoim  procedures  suggested  in  the  bill  in  regard 
to  the  parole  of  prisoners,  with  two  reservations.  The  bill  calls  for  representation 
of  the  prisoner  by  counsel  or  by  another  qualified  individual.  This  seems  to  me 
appropriate  at  the  time  of  revocation  of  a  parole  permit  but  does  not  seem  to  me 
consistent  with  the  nature  of  the  decision  to  be  made  at  the  time  of  granting  a 
parole  permit.  Similarly  I  disagree  with  the  requirement  in  the  bill  that  there 
be  opportunity  for  appellate  review  of  any  denial  of  parole.  In  addition  to 
the  ambiguity  of  the  phrase  "appellate  review",  I  feel  that  no  appellate  tribunal 
would  be  in  a  position  to  review  a  decision  whether  or  not  to  grant  a  parole  per- 
mit in  the  first  instance. 

I  favor  all  of  the  procedures  suggested  in  regard  to  revocation  of  parole 
permits,  with  the  exception  of  the  requirement  of  an  opportunity  for  appellate 
review  of  any  such  decision.  Again  I  believe  the  phrase  "appellate  review"  is 
too  vague. 

All  of  the  other  provisions  of  this  bill  have  my  enthusiastic  support. 

Thank  you  again  for  this  opportunity  to  comment  on  this  important  legislation. 
Sincerely, 

Francis  W.  Sargent, 

Got^ernor. 

Corrections — Parole  Board — Members 

chapter    994 — 1971    regular    SESSION 

An  Act  increasing  the  membership  of  the  parole  board  and  further  regulating  the 
appointment  of  the  members  of  said  board. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assem- 
bled, and  by  the  authority  of  the  same,  as  follows: 
Section  1.  Chapter  27  of  the  General  Laws  is  hereby  amended  by  striking  out 
section  4  and  inserting  in  place  thereof  the  following  section : 

Section  4 

There  shall  be  in  the  department,  but  not  subject  to  its  jurisdiction,  a  parole 
bonrd.  consisting  of  seven  members,  to  be  app<^inted  by  the  governor,  vsdth  the  ad- 
vice and  consent  of  the  council,  for  terms  of  five  years. 

Whenever  a  vacancy  occurs  in  the  membership  of  the  board  the  governor  may 
appoint  a  panel  of  five  persons  consisting  of  the  chief  justice  of  the  superior  court, 
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the  president  of  the  state  parole  officers  association,  the  chairman  of  the  advisory 
committee  on  correction,  the  president  of  the  Massachusetts  bar  association,  and 
the  secretary  of  the  executive  office  of  human  services  who  shall  serve  as  chairman 
of  said  panel.  Said  panel  shall  submit  to  the  governor,  within  sixty  days  of  the 
establishment  of  said  panel,  a  list  of  not  less  tluan  six  nor  more  than  nine  persons, 
or  not  more  than  twelve  persons  in  the  event  there  should  be  two  or  more  vacancies 
to  fill,  who  are  qualified  by  knowledge,  education  or  experience  in  the  administra- 
tion of  criminal  justice  or  in  the  behavioral  sciences  as  hereinafter  provided.  Such 
persons  shall  be  graduates  of  an  accredited  four-year  college  or  university  and 
shall  have  had  at  least  five  years  of  training  and  experience  in  one  or  more  of  the 
following  fields: — parole,  probation,  corrections,  law,  law  enforcement,  psy- 
chology, psychiatry,  sociology  and  social  work  ;  provided,  however,  that  the  panel 
may,  by  unanimous  vote,  submit  the  name  of  a  person  who  has  demonstrated  ex- 
ceptional qualifications  and  aptitude  for  carrying  out  the  duties  required  of  a 
parole  board  member,  if  such  person  substantially,  although  not  precisely,  meets 
the  above  qualifications.  The  list  of  names  of  such  persons  for  each  vacancy  shall 
include  one  or  more  of  the  following,  insofar  as  it  is  possible  to  select  such  persons 
who  are  willing  and  able  to  fill  promptly  the  existing  vacancy  of  vacancies :— an 
attorney  admitted  to  practice  in  Massachusetts,  a  psychiatrist  who  is  a  member 
in  good  standing  of  the  American  Psychiatric  Association,  a  psychologist  certified 
by  the  Massachuetts  Board  of  Certification  in  Psychology,  Inc.,  and  a  member 
of  the  Massachusetts  parole  staff.  If  the  governor  does  not  appoint  a  panel  as 
aforesaid  any  vacancy  on  said  board  shall  be  filled  by  the  appointment  of  a  mem- 
ber who  possesses  the  qualifications  as  hereinbefore  provided. 

The  governor  shall  designate  one  of  the  members  as  chairman,  said  member  to 
serve  as  chairman  at  the  will  of  the  governor.  The  chairman  shall  be  the  executive 
and  administrative  head  of  said  board,  shall  have  the  authority  and  responsibility 
of  directing  assignments  of  members  of  said  board  and  shall  be  the  appointing 
and  removing  authority  for  parole  agents  and  other  members  of  the  parole  staff. 
In  the  case  of  the  absence  or  disability  of  the  chairman,  the  governor  may 
designate  one  of  the  members  to  act  as  chairman  during  such  absence  or  disability. 

The  chairman  shall  receive  a  salary  of  twenty -one  thousand  and  ninety-four  dol- 
lars and  each  of  the  other  members  shall  receive  a  salary  of  sixteen  thousand 
three  hundred  and  twenty-four  dollars.  Members  shall  devote  full  time  to  their 
duties,  and  no  member  shall  hold  any  other  salaried  public  office,  or  engage  in 
anv  business  or  profession  for  profit  during  his  incumbency. 

Section  2.  The  two  additional  members  of  the  parole  board  provided  by  section 
four  of  chapter  twenty-seven  of  the  General  Laws,  as  amended  by  section  one  of 
this  act,  shall  be  appointed  as  soon  as  possible  in  the  manner  and  for  the  terms 
set  forth  in  said  section  four. 

Section  3.  Any  member  of  the  parole  board  holding  office  immediately  prior  to 
the  effective  date  of  this  act  shall  continue  to  serve  until  the  expiration  of  the 
term  for  which  he  was  appointed,  and  upon  the  expiration  of  the  term  of  any 
such  member  his  succes-sor  shall  be  appointed  pursuant  to  the  provisions  of  section 
four  of  chapter  twenty-seven  of  the  General  Laws,  as  amended  by  section  one  of 
this  act;  provided,  however,  that  any  member  of  the  parole  board  who  on  the 
effective  date  of  this  act  has  served  as  such  for  one  year  or  more  shall  at  the  ex- 
piration of  his  term  of  office  be  eligible  for  reappointment  by  the  governor,  with 
the  advice  and  consent  of  the  council,  whether  or  not  his  name  has  been  submitted 
by  the  panel  as  provided  in  said  section  four. 

Until  all  seven  members  of  the  parole  board  are  appointed  and  qualified,  the 
chairman  of  the  parole  board  on  the  effective  date  of  this  act  shall  continue  to 
serve  as  chairman  of  the  parole  board. 

Approved  November  3,  1971. 

Emergency  declaration  by  the  Governor  was  filed  in  the  office  of  the  Secretary 
of  the  Commonwealth  at  12  :20  P.M.  on  Nov.  4, 1971. 


Commonwealth  of  Puerto  Rico, 
Department  of  Justice.  Board  of  Parole, 

San  Juan,  May  10,  1972. 
Hon.  Robert  W.  Kastenmeier, 
Chairman,  Suhcnnimittee  on  the  Judiciary, 
Washington,  B.C. 

Hon.  Robert  W.  Kastenmeier:  Upon  the  suggestion  of  our  Congressman,  the 
Honorable  Jorge  L.  Cordova,  Resident  Commissioner  from  Puerto  Rico,  and  after 
consultation  with  our  Parole  Board,  we  are  pleased  to  enclose  our  comments  on 
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Bill  H.R.  13118,  providing  for  the  establishment  of  an  independent  Board  of 
Parole,  etc. 

In  relation  to  the  first  part  providing  for  the  amendment  of  Section  101,  chapter 
311  of  Title  18  of  the  United  States  Code  relative  to  the  Federal  Parole  System, 
it  has  surprised  us,  in  view  of  the  fundamental  principles  behind  the  parole  laws 
to  the  contrary,  in  the  different  states  and  in  Puerto  Rico,  that  one  of  the  mem- 
bers of  the  Board  must  be  an  individual  who  has  been  imprisoned  in  a  Fedei'al  or 
State  prison,  released  on  parole,  and  discharged  from  such  parole  ;  in  other  words, 
a  convict.  The  same  is  true  of  the  provision  regarding  the  appointment  of  a  prison 
guard  as  a  member  of  the  Board. 

In  relation  to  Section  4205  "Release  on  Parole",  we  would  suggest  that  the 
granting  or  denying  of  parole  should  be  left  to  the  discretion  of  the  Board,  as 
seems  to  be  the  prevalent  view  in  the  statutes  with  which  we  are  acquainted.  The 
Bill  would  seem  to  make  parole  mandatory  upon  the  date  of  eligibility  of  all 
prisoners  unless  the  Board  determines  that  the  prisoner  should  not  be  released  for 
one  or  both  of  the  two  indicated  reasons. 

Regarding  Section  4210  "Procedure  of  Parole  Determination  Hearing",  we  do 
not  consider  it  advisable  to  obligate  the  Board  to  make  available  to  the  prisoner 
the  file,  reports,  or  any  other  document  to  be  used  by  the  Board  in  making  its 
determination  at  this  stage  of  the  proceedings. 

The  same  holds  for  the  right  to  be  entitled  to  be  represented  by  an  attorney 
or  other  person  at  the  parole  hearing.  The  prisoner  does  not  have  said  rights  at 
present  in  this  jurisdiction  although  he  has  a  right  to  counsel  during  the  revoca- 
tion hearing.  It  is  felt  that  it  has  been  widely  sustained  by  our  courts  that 
inasmuch  as  parole  is  merely  a  different  way  for  the  prisoner  to  serve  sentence 
and  that  he  has  already  exhausted  his  constitutional  rights  during  the  judicial 
proceedings  leading  to  his  sentencing. 

In  relation  to  Section  4219,  "Appeals",  it  is  felt  that  the  prisoner  whose 
parole  is  revoked  should  not  be  entitled  to  appeal  said  determination  or  order  to 
other  members  of  the  Board.  Such  appeal,  it  is  suggested,  should  be  considered 
only  by  the  proper  court  of  law  as  is  the  procedure  in  this  jurisdiction  and.  in 
many  other  jurisdictions  which  provide  for  judicial  review  of  the  determination 
of  Parole  Boards  and  other  Boards  or  Agencies. 

As  to  the  appeal  of  a  prisoner  who  is  denied  parole,  it  would  seem  to  us  that 
under  the  basic  assumption  that  it  is  the  Parole  Board  which  shall  protect  society 
by  determining  whether  the  prisoner  is  rehabilitated,  there  should  not  be  any 
kind  of  appeal  from  said  decision. 

Regarding  Title  II  on  National  Parole  Institute,  insofar  as  the  purpose  of 
said  Institute  is,  in  general,  to  impart  knowledge  on  parole  principles  and  pro- 
cedures, this  would  seem  to  be  quite  advisable. 

Regarding  Title  III  "Grants  to  States",  we  can  not  emphasize  too  strongly 
the  importance  of  defining  the  scope  and  meaning  of  the  phrase  in  paragraph 
10  of  Section  301  "to  the  extent  feasible"  in  the  listing  of  conditions  required  for 
such  grants. 

Very  truly  yours, 

Wallace  GonzAle25  Oliver, 

Secretary  of  Justice. 


BoAKD  OF  Supervisors, 
County  of  Los  Angeles, 
Los  Angeles,  Calif.,  March  SO,  1972. 

Each  Member,  House  Judiciary  Committee, 

Each  Member,  Los  Angeles  County  Delegation  to  Congress, 

Dear  Sir  :  At  its  meeting  held  March  28,  1972,  on  motion  of  Supervisor  Ernest 
E.  Debs,  the  Board  of  Supervisors  went  on  record  as  endorsing  H.R.  13118,  the  bill 
to  establish  an  independent  Board  of  Parole  and  a  national  Parole  Institute. 

A  fair  and  equitable  Federal  parole  procedures  system  to  assist  the  states  is 
essential  to  the  operation  of  fair  and  adequately  staffed  parole  systems.  The 
establishment  of  an  information  bank  as  provided  for  in  the  bill,  would  assist 
in  the  dissemination  of  pertinent  data  and  studies  which  local  agencies,  concerned 
with  the  parole  process  and  parolees,  would  find  of  incalculable  value. 

Your  support  of  this  important  measure  is  earnestly  solicited. 
Very  truly  yours, 

James  S.  Mize,  Executive  Officer. 
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(The  document  referred  to  at  p.  139  follows :) 

Federal  Pbobation  Officers  Association 

COMMENTARY    OF    BOARD    OF    DIRECTORS,    FEDERAL    PROBATION    OFFICERS    ASSOCIATION, 
ON  H.B.  13118  KNOWN  AS  "THE  PAROLE  IMPROVEMENT  AND  PROCEDURES  ACT  OF  1972" 

The  Executive  Board  of  the  Federal  Probation  Officers  Association  wishes  to 
commend  the  members  of  Subcommittee  No.  3  of  the  House  Committee  on  the 
Judiciary  for  conducting  comprehensive  hearings  and  study  of  the  many  com- 
plex problems  which  confront  the  field  of  corrections.  We  strongly  support  con- 
structive change  and  are  pleased  to  support  a  number  of  proposals  contained  in 
this  Bill. 

We  believe,  however,  that  the  major  limitations  of  the  current  Federal  parole 
servic-es  are  the  result  of  a  chronic  and  acute  overburdening  of  the  Federal 
Parole  Board,  its  staff,  and  the  field  parole  officers  with  inordinate  decision  de- 
mands and  excessive  caseloads. 

Our  specific  comments  follow: 

Section  4201.  Board  of  Parole;  mernbers;  terms  of  office;  etc. 

The  FPOA  Board  supports  the  concept  of  an  independent  Board  of  Parole 
as  set  forth  in  paragraph' (a)  but  take  no  stand  on  whether  it  should  be  with  the 
Executive  or  Judicial  brancli  of  the  Government.  We  call  attention  to  the  fact 
that  some  years  ago,  a  former  chairman  of  the  United  States  Board  of  Parole 
propo.sed  that  the  Board  of  Parole  be  established  as  an  independent  board  within 
the  Judiciary,  on  the  grounds  that  the  functions  of  the  Board  were  more  nearly 
quasi-judicial  than  executive. 

Paragraph  (b).  We  support  the  concept  of  an  expansion  of  the  Parole  Board 
but  believe  that  it  should  be  enlarged  to  a  minimum  of  15  members. 

Paragraph  (c).  We  support  the  concept  of  a  bi-partisan  board.  We  also  sup- 
port the  proposal  of  appointing  Board  Members  from  a  variety  of  professional, 
occupational  and  cultural  badigrounds,  but  believe  that  persons  appointed  to 
the  Board  from  whatever  backgrounds  should  meet  certain  educational  or  pro- 
fessional qualifications. 

Section  4202.  Authority  of  Board 

The  FPOA  Board  supports  this  section. 
Section  4203.  Administrative  Powers  of  the  Board 

The  FPOA  Board  supports  this  section.  We  particularly  approve  of  the  pro- 
posal to  grant  the  Parole  Board  supoena  powers  as  set  forth  in  Paragraph  (b). 

Section  4204.  Time  of  eligibility  for  release  on  parole 
The  FPOA  Board  endorses  this  section. 

Section  4205.  Release  on  parole 

The  FPOA  Board  does  not  endor.«e  this  section  as  written.  Although  the  Board 
believes  that  there  should  be  a  presumption  in  favor  of  parole,  we  do  not  sup- 
port the  proposal  that  each  prisoner  should  be  afforded  what  is  virtually  a  man- 
datory right  to  parole  at  the  expiration  of  one-half  of  his  sentence.  We  believe 
that  this  section  of  the  statute  should  reflect  the  fact  that  the  grant  of  parole 
is  a  joint  responsibility  both  of  the  Parole  Board  and  the  prisoner.  We  believe 
that  the  prisoner  also  must  have  demonstrated  in  a  positive  manner  his  readi- 
ness for  parole.  We  believe,  too,  that  evidence  of  a  reasonably  adequate  commu- 
nity plan  which  gives  some  assurance  of  possible  success  on  parole  should  be  a 
factor  in  parole  release.  At  this  state  of  our  knowledge,  predicting  the  outcome 
of  parole  is  not  sufficiently  scientific  to  be  reduced  to  a  legalistic  formula. 

Section  4206.  Factors  taken  into  account  in  parole  determination 

The  FPOA  Board  endorses  the  evaluation  of  a  variety  of  factors  in  determin- 
ning  eligibility  for  parole,  but  suggests  that  such  factors  be  set  forth  in  Parole 
Board  rules  rather  than  in  a  statute.  Listing  such  factors  in  a  set  of  rules  would 
provide  greater  flexibility  for  amending  such  criteria  as  new  knowledge  is  gained 
about  the  relevance  of  these  factors.  During  the  past  year,  our  Board  has  been 
aware  of  a  research  project  being  conducted  by  the  National  Council  on  Crime 
and  Delinquency  Research  Center  which  is  attempting  to  document  with  more 
scientific  accuracy  the  basic  factors  which  appear  to  contribute  to  sound  decision 
making  in  the  grant  or  denial  of  p>arole.  The  ultimate  flndings  of  this  research 
may  provide  a  more  valid  definition  of  factors  to  be  considered  in  the  grant  of 
parole  than  those  now  listed  in  the  proposed  statute.  However,  our  Board  does 
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not  feel  strongly  on  this  matter  as  in  the  interim  the  factors  listed  in  this  section 
afford  guidelines  which  our  experience  suggests  are  useful. 

Section  4207.  Information  considered  by  Board 

The  FPOA  Board  endorses  this  section. 
Se<?tion  4208.  Parole  determination  hearing ;  time 

The  FPOA  Board  endorses  this  section. 
Section  4209.  Setting  release  date 

The  FPOA  Board  endorses  this  section. 
Section  4210.  Procedure  of  parole  determination  hearing 

The  FPOA  Board  does  not  endorse  this  section  as  written.  We  believe  that 
paragraph  (2)  of  sub-section  (a)  (line  3  page  13)  would  at  this  stage  of  parole 
procedures  result  in  litigation  over  the  denial  of  access  to  certain  documents 
which  are  currently  consulted  by  the  Parole  Board  in  reaching  a  decision,  but 
over  which  the  Board  does  not  have  full  control.  For  example,  disclosure  of 
presentence  inve.stigation  reports  is  discretionary  with  the  Federal  District  Courts 
and  in  a  majority  of  districts  disclosure  is  not  routine  and  must  be  authorized 
by  the  judge.  Likewise,  there  may  be  eonflldential  information  in  some  of  the 
Federal  investigative  agencies  reports  over  which  the  Parole  Board  may  not  have 
final  control,  yet  information  contained  in  them  may  be  highly  relevant  to  the 
grant  or  denial  of  parole.  Our  Board  believes  that  this  section  of  the  statute 
should  stipulate  that  the  Board  of  Parole  shall  establish  guidelines  as  to  what 
documents  and  reports  may  be  made  available  to  a  parolee.  We  endorse  the  pol- 
icy of  providing  a  prisoner  with  a  summary  of  information  taken  from  such 
documents  which  may  be  relevant  to  the  grant  or  denial  of  parole. 

With  regard  to  the  provision  of  legal  counsel  as  provided  under  paragraphs  (1) 
and  (2),  Section  (c)  we  believe  that  prisoners  should  be  afforded  access  to  legal 
counsel,  preferably  through  the  provision  of  legal  aid  services  in  the  preparation 
of  their  parole  interview  i)etitions.  Our  Board  has  reservations  about  the  routine 
assignment  of  counsel  to  represent  prisoners  at  parole  hearings,  since  the  concept 
of  the  parole  interview  is  not  strictly  a  legal  hearing  but  is  also  a  psychological 
and  sociological  evaluation. 

Section  4211.  Conditions  of  parole 

The  FPOA  Board  endorses  this  section. 
Section  4212.  Periods  of  parole 

The  FPOA  Board  endorses  this  section. 
Section  4213.  Parole  good  time 

The  FPOA  Board  endorses  this  section. 
Section  4214.  Discharge  from  parole 

The  FPOA  Board  of  Directors  endorses  this  section. 
Section  4215.  Remoixil  of  disqualification  or  disability 

The  FPOA  Board  strongly  endorses  this  section. 
Section  4216.  Aliens 

The  FPOA  Board  endorses  this  section. 

Section  4217.  Time  for  revocation  of  parole;  period  of  rcimprisonment ;  retak- 
ing parolee 

The  FPOA  Board  endorses  this  section  with  the  following  exceptions :  We  be- 
lieve Section  (d)  should  be  amended  to  authorize  the  issuing  of  a  warrant  for 
retaking  of  a  parolee  by  one  memiber  rather  than  two  members  of  the  Board  ( Lines 
18-19,  page  22).  The  Board  also  recommends  that  the  wording  in  Paragraph  (f) 
be  changed,  eliminating  the  phrase  "substantial  reason"  and  inserting  "probable 
cause."  ( See  line  7,  page  23. ) 

Section  4218.  Parole  Revocation 

The  FPOA  Board  does  not  endorsie  this  section  as  written.  The  FPOA  Board  of 
Directors  does  not  feel  competent  to  pass  judgement  at  thi.s  time  on  whether  or 
not  a  parole  revocation  should  be  considered  an  adversary  proceeding,  subject  to 
the  full  array  of  due  process  provisions.  If,  however,  sucli  determination  is  made 
by  competent  legal  authority,  we  suggest  that  further  consideration  be  given  to 
the  use  of  the  Federal  magistrates  in  the  conduct  of  parole  revocation  hearings. 
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The  FPOA  Board  also  objects  to  sub-section  (e)  of  this  section  believing  that  it 
xtops  short  of  providing  adequate  sanctions  for  enforcing  parole  conditions  when 
there  has  been  a  serious  violation  of  such  conditions.  Parole  revocation  and  return 
to  custody  of  a  parolee  who,  while  he  may  not  have  committed  a  new  offense,  has 
flagrantly  violated  the  conditions  of  parole,  should  be  authorized.  We  have  in 
mind  such  major  technical  violations  as  absconding  for  prolonged  periods,  or  being 
apprehendetl  in  possession  of  firearms  which  might  not  be  a  criminal  offense  in 
certain  jurisdictions,  but  which  would  be  a  major  violation  of  parole  conditions. 
The  FPOA  Board  endorses  sub-section  (f )  of  this  section. 

The  FPOA  Board  declines  to  endorse  this  section  believing  that  the  current 
procedures  established  under  the  rules  of  the  Parole  Board  for  en  banc  pro- 
cedures are  adequate. 

Section  4220.  Presidential  commutation 

The  FPOA  Board  takes  no  position. 
Section  4221.  Judicial  remedies 

The  FPOA  Board  takes  no  position  but  recommends  further  study  by  the 
United  States  Judicial  Conference. 

Section  4222.  Fixing  eligibility  for  parole  at  time  of  sentencing 

The  FPOA  Board  endorses  this  section. 
Section  4223.  Young  adult  offenders 

The  FPOA  Board  endorses  this  section. 
Section  4224.  Warrants  to  retake  Canal  Zone  parole  violators 

The  FPOA  Board  takes  no  position. 
Section  4225.  Definitions 

The  FPOA  Board  takes  no  position. 
Title  II — National  Parole  Institute 

The  FPOA  Board  endorses  in  general  the  concept  of  a  National  Parole  Institute 
with  a  recommendation  that  such  an  institute  program  be  integrated  with  otlier 
proposals  pending  either  in  Congress  or  in  the  Executive  Branch  such  as  the 
proposal  of  the  Attorney  General  presented  at  the  1971  National  Correctional 
Conference  at  Williamsburg  for  the  creation  of  a  National  Corrections  Academy. 

April  12,  1972 

Ben  S.  Meeker,  President 

Walter  Evans,  Executive  Vice  President 

Bertha,  Payak,  Secretary-Treasurer 

Henry  P.  Long.  Regional  Vice  President,  Mid-Atlantic 

Ezra  E.  Nash,  Regional  Vice  President,  Southeast 

Roosevelt  Paley,  Regional  Vice  President,  Western 

Logan  A.  Webster,  Regional  Vice  President,  Northeast 

Ted  O.  Wisner,  Regional  Vice  President,  Great  Lakes 

Edwin  J.  Coventry,  ex-ofl5cio  member,  Editor,  FPOA  Newsletter 


The  University  of  Chicago, 

The  IjAW    School, 
Chicago,  III.,  February  29, 1972. 
Hon.  Robert  W.  Kastenmeier, 
House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Kastenmeier  :  Thank  you  for  your  letter  of  Feb.  22  enclosing  H.R. 
13118  and  asking  me  about  my  availability  for  your  hearings  on  Feb.  29.  What 
I  have  to  .say  I  can  easily  say  in  writing. 

In  general,  I  am  in  agreement  with  the  provisions  of  your  bill.  The  Parole 
Board  has  long  been  in  need  of  drastic  reform,  in  my  opinion,  and  I  think  your 
bill  contains  many  of  the  ideas  that  are  especially  needed. 

Section  4205  is  especially  important  because  the  word  "shall"  in  the  second 
line  means  that  a  prisoner  will  have  a  "right"  to  parole  unless  the  Board  makes 
one  of  the  two  findings  against  parole.  The  result  should  be  to  put  an  end  to 
the  extremely  harmful  idea,  often  stated  in  judicial  opinions,  that  parole  is 
only  a  "privilege,"  and  that  no  one  has  any  "right"  to  parole.  That  one  change 
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can  prove  to  be  quite  a  pervasive  one.  It  is,  in  my  opinion,  very  much  needed. 
Possibly  the  bill  should  say  explicitly  that  parole  of  one  who  satisfies  lesal 
requirements  is  a  "right"  and  that  it  should  not  be  considered  a  "privilege." 

The  list  of  twelve  factors  in  §  4206  seems  to  me  all  to  the  good,  including 
number  12  in  its  present  form. 

Disclosure  to  the  prisoner  of  his  file  is  necessary  to  meet  the  most  elementary 
considerations  of  procedural  justice,  as  provided  by  §  4210 ;  but  the  exceptions 
there  stated  are  probably  for  the  most  part  inescapable.  Yet  I  wonder  whether 
§4210rb)(3)  goes  further  than  neces.sary  in  allowing  reports  to  be  withheld 
from  the  prisoner.  The  provision  as  drafted  allows  withholding  all  of  a  report 
because  the  report  identifies  a  source;  why  not  withhold  the  source  but  let  the 
prisoner  have  access  to  the  information?  In  general,  all  files  and  reports  should 
be  available  to  the  prisoner,  and  no  more  should  be  withheld  from  him  than  must 
be  in  order  to  protect  some  stronger  interest.  If  a  report  identifies  a  confidential 
source  on  page  1  and  page  44,  the  prisoner  can  be  given  the  report,  minus  those 
two  pages,  or  he  can  be  given  the  report  with  the  sources  deleted.  The  last  sen- 
terce  of  (b)  (3),  making  available  to  the  prisoner  "the  substance  of  any  informa- 
tion." helps,  but  it  is  not  as  good  as  allowing  the  prisoner  to  see  the  document 
itself,  with  the  confidential  portions  deleted. 

Last  week  I  sat  as  a  member  of  a  committee  of  the  Administrative  Conference, 
when  four  members  of  the  Parole  Board  came  before  us,  and  I  was  totally  un- 
convinced by  their  effort  to  show  that  everything  in  the  prisoner's  file  must  be 
Kept  confidential. 

The  provision  of  §  4210(c)  about  attorney  or  other  representative  seems  to  me 
very  well  thought  out.  The  problem  is  diflScult,  and  I  like  your  solution. 

The  provision  of  §  4210(e)  is  excellent,  especially  the  words  "with  particu- 
laritv."  Last  week  I  asked  members  of  the  Parole  Board  what  is  the  effect  on 
rehabilitation  of  a  denial  of  parole  without  a  statement  of  reasons,  and  Chairman 
Reed  acknowledged  :  "It  can  be  very  harmful." 

The  provisions  on  parole  revocation  hearing  in  §  4218  seem  to  me  especially 
important  to  procedural  justice ;  the  courts  are  gradually  moving  toward  the 
position  the  bill  takes,  even  though  a  good  many  courts  are  still  holding  back. 
Yet  I  would  use  trial  procedure  only  when  specific  issues  of  fact  are  in  dispute 
that  call  for  the  method  of  taking  evidence  subject  to  cross-examination.  Whether 
the  parolee  committed  a  specified  act  with  which  he  is  charged  calls  for  trial 
procedure.  But  whether,  after  the  facts  about  the  parolee's  behavior  are  knowTi, 
the  parolee  can  better  be  treated  by  sending  him  back  to  prison  or  by  keeping 
him  under  supervision  of  a  probation  officer  is  the  kind  of  question  that  does  not 
call  for  a  trial,  I  think.  Accordingly,  I  would  slightly  revise  §  4218. 

Does  §  4219  on  appeals  raise  problems  about  volume  of  business?  The  Board 
now  makes  about  17,000  decisions  per  year.  Will  almost  all  denials  of  parole  be 
appealed?  If  so,  what  number  of  decisions  will  have  to  be  made,  and  will  the 
volume  he  unmanageable  if  five  members  must  participate  in  each  appeal?  I 
don't  know  the  answers,  but  I  am  fearful  that  an  investigation  of  the  questions 
will  lead  to  the  conclusion  that  the  burden  will  be  too  great. 

Sef'tion  4221  is  not  well  drafted.  It  copies  some  of  the  main  provisions  out  of 
Ihe  Administrative  Procedure  Act,  5  U.S.C.  §§  702,  703.  and  706;  although  these 
provisions  are  well  drafted,  they  are  not  especially  geared  to  problems  coming 
up  from  the  Parole  Board,  and  that  is  what  is  needed,  I  think.  I  think  it  might 
be  better  to  provide  that  a  decision  denying  parole  to  one  who  is  eligible  or  a 
decision  revoking  parole  shall  be  judicially  reviewable  by  petition  for  review 
in  the  appropriate  court  of  appeals  and  that  the  scope  of  review  shall  be  gov- 
erned by  5  U.S.C.  §706. 

Respectfully  yours, 

Kenneth  Culp  Davis. 


Michael  P.  Direnzo,  Attorney  at  Law, 

New  York,  N.Y.,  March  10, 1972. 
Hon.  Robert  W.  Kastenmeier, 
Suhcommittee  Chairman,  House  of  Representatives, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  I  am  a  member  of  the  New  York  Bar  and  have  been 
practicing  criminal  law  in  New  York  and  in  U.S.  District  Courts  in  the  United 
States  for  upwards  of  35  years. 
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The  purpose  of  this  letter  is  to  respectfully  recommend,  to  the  Subcommittee 
now  conducting  hearings  on  the  subject  of  parole,  that  Sections  4164  and  4165  of 
Title  18,  United  States  Code,  be  amended  so  that  a  prisoner  having  served  his 
term  or  terms  less  good  time  deductions  shall  not,  "upon  release,  be  deemed  as  if 
released  on  parole  until  the  expiration  of  the  maximum  term  or  terms  for  which 
he  was  sentenced  less  one  hundred  and  eighty  days." 

As  the  law  now  stands,  good-time  deductions  are  not  vested.  Therefore,  after 
being  mandatorily  released  because  of  good-time  deductions,  all  of  the  earned 
good  time  can  be  forfeited  for  a  violation  committed  while  on  parole.  This  seems 
unfair. 

If  a  parolee  is  violated  and  is  returned  to  prison,  he  would  or  could  serve  a 
term,  in  excess  of  the  judgment  imposed  by  the  Court,  to  wit :  imprisonment  for 
the  full  term  of  the  judgment,  plus  the  additional  supervised,  parole  time. 

The  concept  of  parole  is  that  the  parolee,  has  had  the  prison  walls  extended, 
so  that  he  is  serving  his  prison  time,  outside  the  specific  detention  facility  he  was 
confined  to.  Why  should  this  not  be  credited  to  him  as  earned  prison  time? 

The  good-time  deductions  which  are  earned  because  of  good  conduct  and  good 
industry  while  in  prison,  once  given  to  a  prisoner,  should  be  irrevocably  earned 
by  him.  If  a  violation  is  committed  after  a  prisoner  is  released  from  prison,  there 
are  ample  laws  to  punish  such  violators.  Forfeiture  of  the  time  he  has  earned 
goes  against  the  grain. 

A  prisoner  released  mandatorily  after  good-time  deductions,  or  who  has  been 
released  earlier  and  has  been  on  parole  for  a  equal  amount  of  time,  feels  that  he 
has  paid  his  debt  and  has  won  his  liberty.  Under  such  circumstances,  remaining 
under  the  jurisdiction  of  the  Parole  Board  and  having  the  constant  threat  of  for- 
feiture of  the  time  deducted  for  good  conduct  hanging  over  his  head  is  a  source 
of  strong  resentment. 

Moreover,  a  prisoner  returned  to  prison  under  such  circumstances  carries  with 
him  the  feeling  that  he  has  been  betrayed,  that  the  precious  liberty  he  has  earned 
was  unfairly  taken  from  him,  because  the  fact  remains  that  his  conduct  while  in 
prison  was  good  and  his  past  good  conduct  did  not  change,  for  it  cannot  be 
changed.  But  he  has  lost  the  credit  that  he  earned. 

I  realize  that  if  a  prisoner  is  released  after  good-time  deductions  and  is  not 
deemed  as  if  released  on  parole,  it  would  be  a  change  in  the  current  concept  of 
parole  which  covers  prisoners  released  mandatorily  as  well  as  prisoners  who 
have  been  released  before  earning  sufficient  good-time  deductions  to  require  their 
release.  I  feel,  however,  that  the  Subcommittee  would  be  performing  a  great 
service  for  the  benefit  of  our  prison  system  and  our  system  of  justice,  if  it  would 
review  the  entire  concept  of  parole  and  consider  changing  the  law  so  that  a 
prisoner  retains  a  vested  right  in  the  time  deducted  from  his  sentence  because  of 
his  good  conduct  while  in  prison. 

I  would  appreciate  having  this  letter  inserted  in  the  record  of  the  hearings 
conducted  by  your  Subcommittee. 
Respectfully  submitted, 

Michael  P.  Direnzo. 


Covington  &  Burling, 
Washington,  D.C.,  March  24,  1972. 
Re :  Parole  Improvement  and  Procedures  Act. 
Hon.  Robert  W.  Kastenmeier, 

U.S.  House  of  Representatives,  Committee  on  the  Judiciary, 
Washington,  D.C. 

Dear  Mr.  Kastenmeier  :  I  enjoyed  testifying  before  your  Subcommittee  yester- 
day, and  hope  that  my  testimony  was  helpful. 

After  testifying  I  remained  to  hear  Mr.  Harlan.  At  the  very  end  of  his  testi- 
mony you  inquired  whether  disclosure  to  the  inmate  of  adverse  comments  made 
by  his  social  worker  might  not  tend  to  break  down  the  desirably  close  relation- 
ship that  might  otherwise  prevail  between  the  two. 

Some  of  my  experience  in  the  mental  health  field  may  help  to  allay  your  fears 
in  this  regard.  We  are  constantly  being  told  by  psychiatrists  at  Saint  Elizabeths 
Hospital  that  if  we  drag  them  into  court,  or  before  the  Mental  Health  Commis- 
sion, and  force  them  to  testify  about  the  patient  in  negative  terms  in  his  pres- 
ence, the  doctor-patient  relationship  will  be  destroyed.  Thus  we  are  abjured  to 
ask  no  meaningful  questions  about  the  doctor's  evaluation  of  the  patient,  about 
the  treatment  program  proposed  for  him,  or  about  the  prognosis. 


872 

Our  virtually  uniform  finding,  however,  is  that  these  fears  are  unwarranted. 
When  a  mental  patient  sees  his  doctor  testify  responsibly  and  sensitively  about 
him,  manifesting  a  familiarity  with  the  patient's  plight  born  out  of  a  sincere 
effort  to  render  adequate  care,  the  patients  are  readily  able  to  accept  adverse 
comment.  Frequently  such  a  situation  will  trigger  for  the  first  time  a  realization 
by  the  patient  of  the  real  nature  of  his  problem,  and  will  foster  a  commitment 
on  the  patient's  part  seriously  to  enter  therapy  in  an  attempt  to  get  well. 

I  would  expect  that  no  responsible,  competent  social  worker  who  has  the  con- 
fidence and  respect  of  his  prisoner-client  need  fear  the  effects  of  truthfully  re- 
vealing his  views.  How  else  can  the  prisoner  know  what  is  expected  of  him? 
Shrouding  the  social  worker's  views  in  secrecy,  on  the  other  hand,  would  likely  be 
quite  harmful.  Since  it  is  the  social  worker,  if  anyone,  who  has  responsibility 
for  day-to-day  monitoring  of  the  prisoner's  progress,  his  word  would  doubtless 
count  for  a  great  deal  in  the  Parole  Board's  considerations.  Failure  to  expose 
his  analysis  to  light  would  leave  a  seriously  weak  link  in  the  chain  of  truth 
that  H.R.  13118  would  forge. 
Sincerely, 

Herbert  M.  Silverberg. 


Jail  and  Prison  Rehabilitation  Project, 

National  Prison  Inmates'  Coalition, 

Citizens  for  Prison  Reform, 
Federal  Way,  Wash.,  March  21,  1972. 
Hon.  Robert  W.  Kastenmeier, 
Chairman,  Sub-Committee  No.  3, 
RayMirn  Building,  Washington,  D.C. 

Dear  Congressman  Kastenmeier:  Recently  we  have  been  in  communication 
with  Mr.  Howard  Eglit,  Corrections  Counsel  for  Sub-Committee  No.  3.  He  was 
kind  enough  to  send  us  information  concerning  legislation  introduced  into  the 
House  of  Representatives  and  to  put  us  on  the  mailing  list. 

We  are  writing  now  in  support  of  H.R.  13118  concerning  the  Board  of  Parole. 
We  feel  that  this  bill  would  greatly  improve  both  Federal  and  State  Parole 
Boards. 

We  also  want  to  support  H.R.  7105  (7106,  7788,  11055,  11062,  12260)  which  we 
see  as  potentially  of  great  value  to  all  of  our  correctional  systems. 

Thank  you  for  your  personal  concern  and  efforts  to  improve  the  criminal 
justice  system (s).  You  have  the  full  support  of  our  three  organizations.  We 
represent  about  1,000  citizens,  professionals,  ex-offenders  and  inmates.  Please 
call  on  us  at  anytime  if  we  can  be  of  help.  We  are  willing  to  send  representatives 
of  our  groups  to  Washington,  D.C.  if  this  could  be  meaningful.  Congressman 
Floyd  Hicks  of  our  district  has  been  most  helpful  with  our  interest  in  becoming 
involved  with  the  United  States  Legislature. 
Sincerely, 

Ron  Hanna,  MSW,  Director. 


Submitted  by  Inmates,  U.S.   Penitentiary,  Atlanta,  Ga.,  April  1,  1972 

By  Means  of  Law:  Federal  Prisoners'  Goals 

I.  The  unannunciated,  but  very  much  oflScial,  policy  of  the  Federal  Bureau  of 
Prisons  is  to  promote  inter-racial  discord  and  disharmony  among  the  disparate 
groups  of  inmates  confined  in  federal  prisons  and  jails.  (The  States,  also,  follow 
this  strategy).  By  keeping  the  inmates  busy  hating  each  other,  and  fighting  among 
themselves,  it  is  possible  to  keep  inmates  from  directing  their  energies  in  a  co- 
herent, cohesive  protest  against  the  policies  and  practices  of  the  Bureau. 

II.  We,  the  undersigned  inmates  of  the  United  States  Penitentiary  at  Atlanta. 
Georgia,  firmly  and  positively  refuse  to  continue  to  be  foils  for  this  "divide 
and  conquer"  tactic  of  our  keepers.  We  wish  to  unite  our  voices  in  a  plea  to 
America,  to  the  Congress,  and  to  the  President,  in  order  that  legislation  might 
be  enacted,  policy  might  be  formulated,  and  changes  might  be  instituted  in  phil- 
osoi)hy.  methodology,  and  policy  so  that  we  might  be  guaranteed  our  rights  as 
citizens  under  the  Constitution  and  the  Bill  of  Rights,  and  as  men  not  to  be  de- 
prived of  human  dignity. 

III.  We  firmly  pledge  to  resist  all  efforts  by  employees  of  the  Federal  Bureau 
of  Prisons  at  Atlanta  to  incite  us  to  strife,  riot,  or  other  overt  actions  that  will 
give  the.se  employees  an  excuse  to  massacre  us  and  to  suppress  us  as  they  and 
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others  in  the  various  States  have  done  to  our  brothers  in  the  past  and  in  recent 
times  In  Attica,  The  Tombs,  San  Quentin,  Lewisburg  and  West  Street. 

IV.  We  firmly  pledge  to  try  to  control  and  persuade  the  hot-headed,  but  justi- 
fiably angry  element  in  our  population  so  that  they  too  may  be  content  and  be 
patient  while  seeking,  by  litigation,  legislation,  and  lobbying,  to  achieve  the  goals 
herein  set  forth. 

V.  We  are  grateful  to  the  Fortune  Society,  to  Prisoners  Digest  International, 
to  Stanley  Bass,  Esq.  of  the  Legal  Defense  Fund,  and  to  the  Prisoners'  Rights 
Project  of  the  American  Civil  Liberties  Union  for  showing  u.s  the  way  to  lawfully, 
and  peaceably,  present  our  grievances,  and  for  working  in  the  Courts  to  achieve 
for  us  some  very  real  victories.  We  acknowledge  also  the  work  of  the  Correc- 
tional Association  of  New  York  whose  "Prisoners'  Bill  of  Rights",  excerpted  from 
a  longer  work,  ''Rights  of  Pi-isoners,"  formed  the  outline  for  the  goals  below. 

VI.  We  acknowledge  that  by  reason  of  our  conviction  in  the  Courts  of  the 
United  States  "Freedom  of  Movement"  is  a  right  which  no  longer  pertains  to  us. 
However,  no  such  restriction  should  be  applied  in  a  cruel  or  unusual  manner  nor 
can  it  be  applied  arbitrarily  according  to  degrees  of  severity  or  kinds  of  imprison- 
ment or  condition. 

VII.  All  other  rights  obtain  to  us  as  obtain  to  the  ordinary  citizen  except  tho.se 
which  present  a  "clear  and  present  danger"  to  the  necessary  orderly  functioning 
of  the  institution.  In  accordance  with  this  standard,  the  following  are  our  rights 
as  incarcerated  men  : 

VII  A.  Freedom  of  expression. — No  form  of  expression  guaranteed  to  the  ordi- 
nary citizen  can  be  suppressed  or  denied,  except  bodily  movement.  (We  particu- 
larly deplore  the  practice  of  Atlanta  officials  of  refusing  us  permission  and  per- 
mits to  write  manuscripts,  non-fiction  articles  on  our  conditions,  etc.  Such  prior 
restraint  is  contrary  to  the  First  Amendment.  We  agree  that  ofticials  have  the 
right  to  seek,  through  the  Courts,  to  suppress  a  particular  piece  of  writing  that 
they  can  prove  to  present  a  "clear  and  present  danger",  but  deplore  the  practice 
of  denying  permits  to  write  the  article (s)  in  advance,  by  imposing  a  requirement 
that  permits  must  be  obtained  in  advance — and  then  procedurally  denying  the 
permits. ) 

VII  B.  Exercise  of  religion. — Exercise  of  religion  is  to  be  allowed  without  re- 
striction, as  applies  to  ordinary  citizens.  Monies  provided  to  the  prison  for 
religious  materials  and  literature  shall  be  spent  for  the  needs  for  the  various 
religious  groups  in  proportion  to  their  average  attendance  at  scheduled  services 
and  meetings.  Available  meeting  times,  under  supervision,  .^hall  be  apportioned 
on  the  basis  of  actual  attendance.  (Thus  a  group  with  400  attendants  shall  have 
proportionally  more  time  available  than  a  group  of  100 — except  that  each  group 
will  have  no  less  than  one  hour  for  worship  and  one  hour  for  study  per  week. 
Non-religious  functions,  such  as  A. A.  and  N.R.G.  are  to  be  placed  under  non- 
religious  auspices,  or  else  be  included  in  the  time/money  proportion  of  the  de- 
nomination that  exercises  dominant  control. ) 

VII  C.  Mails. — No  restrictions  on  mails,  the  use  of,  reception  of,  or  access  to, 
shall  be  made.  Inmates  shall  be  permitted  to  write  uncensored,  sealed  letters  to 
Attorneys-of-Record,  State  Courts  and  officials,  as  well  as  to  the  Federal  Courts, 
officials  and  the  Press  as  is  now  permitted.  The  Bureau  shall  specifically  set  out 
a  list  of  publications  to  which  sealed  mail  may  be  sent  as  the  present  policy 
statement  is  ambiguous.  Incoming  mail  may  be  opened  and  inspected  for  contra- 
band, but  incoming  mail  from  Courts  and  attorneys  should  be  opened  in  inmate's 
presence,  inspected  for  contraband,  but  not  read.  (However,  inmates  may  be  sub- 
ject to  prosecution  for  violation  of  Postal  Regulations,  as  any  other  citizen.) 

VII  D.  Articles,  neiospapers,  magazines,  literature. — Inmates  shall  have  the 
right  to  subscribe  to  any  periodicals  or  written  materials,  or  purchase  any  books 
or  literature  legally  available  and  lawfully  mailable  by  the  publisher  to  the  gen- 
eral public.  We  recognize  the  right  to  restrict  the  introduction  of  material  that 
presents  a  "clear  and  present  danger"  but  the  burden  should  be  upon  the  Bureau 
of  Prisons  to  prove  such  in  each  ca.«;e.  (No  restriction  as  to  number  of  subscrip- 
tions, etc.  that  can  be  received ;  however,  it  is  not  imreasonable  to  restrict  the 
total  amount  of  material  of  this  nature  that  an  inmate  may  accumulate  in  his 
quarters.) 

VII  E.  Visits. — All  inmates  shall  have  the  right  to  receive  visits.  Such  visits 
shall  be  open,  contact  visits,  in  as  much  as  they  do  not  represent  a  "clear  and 
present  danger."  The  Bureau  shall  petition  the  Congress  to  pass  legislation  and 
appropriate  funds  to  make  possible  conjugal  and/or  family-type  overnight  visit- 
ing facilities  as  recommended  by  various  Presidential  Commissions  and  other 
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bodies  of  concerned  citizen  experts  researching  in  this  field.  Regular  visits  shall 
not  be  restricted  to  consangninous  relatives  but  shall  be  available  to  any  legiti- 
mately interested  person  of  good  character.  Total  visiting  hours  per  month  may  be 
restricted  in  accordance  with  facilities  available  but  the  Bureau  shall  petition 
Congress  to  appropriate  funds  to  build  sufficient  visiting  facilities  so  that  no  in- 
mate shall  be  deprived  of  the  right  to  receive  visits  by  reason  of  lack  of  facilities. 
(The  Bureau  shall  also  petition  the  Congress  to  provide  funds  to  aid  indigent 
families  of  inmates  housed  far  distant  from  their  home  state  with  cost  of  trans- 
portation for  at  least  two  visits  per  year. ) 

VIII.  As  Inmates  we  should  not  be  deprived  of  any  Civil  Freedom  not  necessary 
to  maintain  restrictions  on  our  freedom  of  movement.  The  following  specific 
freedoms  shall  be  guaranteed  : 

VIII  A.  No  inmate  shall  be  deprived  of  the  right  to  institute  suit,  or  to  com- 
mence any  legal  proceeding  available  to  the  ordinary  citizen. 

VIII  B.  All  inmates  shall  retain  their  rights  of  parenthood,  and  no  deprivation 
shall  exist  except  those  which  may  obtain  to  the  ordinary  citizen. 

VIII  C.  The  Institutional  officials  should  aggressively  as.sist  inmates  in  ob- 
taining speedy  disposition  of  all  outstanding  charges,  in  accord  with  the  terms  of 
the  Interstate  Compact  on  Detainers. 

VIII  D.  Inmates  should  be  granted,  by  the  Congress,  the  right  of  franchise  in 
accordance  with  the  regulations  governing  absentee  ballots. 

VIII  E.  Inmates  shall  have  the  right  of  due  process  in  any  disciplinary  hear- 
ing and  any  change  in  degree  of  kind  of  confinement.  This  right  shall  include: 

1.  Written  rules  and  regulations  in  English  and  in  Spanish  to  be  distributed 
to  every  inmate. 

2.  A  written  statement  of  charges,  or  notice  of  change  in  condition  of  con- 
finement shall  be  supplied  to  each  inmate.  Any  such  notice  will  have  stipulation 
that  an  appeal  within  72  hours  of  decision  will  entitle  an  inmate  to  a  hearing. 

3.  Representation  by  a  staff  member  of  inmate's  choice,  upon  request,  at  all 
hearings  involving  charges  that  may  result  in  more  than  ten  days  confinement 
in  an  adjustment  unit. 

4.  Representation,  upon  request,  by  Counsel,  at  all  hearings  that  involve 
charges  that  may  result  in  loss  of  more  than  30  days  good  time  and/or  transfer 
to  a  more  severe  and/or  restricted  type  of  facility. 

5.  Representation  by  Counsel,  immediately,  upon  charges  being  made  that 
may  result  in  trial  in  a  United  States  District  Court  or  other  Court  of  law. 

6.  The  right  to  summons  and  cross-examine  witnesses  in  instances  3,  4,  and 
5,  above. 

7.  The  right  to  be  judged  impartially  by  parties  other  than  those  involved  in 
the  immediate  charge. 

(The  Bureau  shall  petition  the  Congress  to  provide  necessary  funds  and  to 
amend  the  Criminal  Justice  Act  so  as  to  provide  for  Counsel  in  instances  above. 
The  Bureau  shall  further  solicit  the  Prisoners'  Rights  Project  of  A.C.L.U.,  or 
the  Legal  Aid  and  Defenders  units  in  the  community  in  which  a  prison  facility 
is  located  to  provide  a  panel  of  available  attorneys.) 

IX.  The  Bureau  of  Prisons  shall  provide  all  of  the  necessities  that  are  im- 
possible to  obtain  as  a  result  of  incarceration  : 

IX.  A.  Clothing. — The  Bureau  shall  insure  that  each  inmate  shall  be  issued 
clothing  of  sufficient  quantity  and  quality  for  the  climatic  conditions.  Such 
clothing  ration  shall  include,  but  not  be  limited  to,  pants  and  shirt,  belt,  T-Shirt, 
undershorts,  socks,  shoes,  handkerchief  and  sweatshirt.  Jackets  and  heavy  un- 
derwear shall  be  issued  where  climate  and/or  age  or  physical  condition  of  the 
individual  inmate  indicate.  Each  inmate  will  be  provided  with  towel  and  wash- 
cloth. Provisions  for  laundering  and/or  exchanging  and  repairing  said  items 
shall  be  made.  (Provision  shall  also  be  made  for  a  similar  clothing  issue  to  be 
made  to  any  person,  held  to  trial  in  lieu  of  bail,  by  order  of  United  States  Courts, 
in  any  facility  operated  by  the  Bureau  of  Prisons  and  in  any  facility  in  which 
such  detainees  are  housed  by  a  "lease"  arrangement. ) 

IX  B.  Medical,  dental  and  psychiatric  care. — Inmates  shall  be  granted  the 
best  possible  medical,  dental,  and  psychiatric  care  available  from  physicians, 
dentists,  and  psychiatrists  who  are  qualified  and  licensed  to  practice  by  both 
the  U.S.P.H.S.  and  by  the  specialty  medical  associations  or  boards  in  the  field 
or  specialty  in  which  they  claim  competence.  Any  person  treating  and/or  eval- 
uating an  inmate  for  psychological  and/or  psychiatric  problems  shall  have 
passed  the  requirements  of,  and  be  a  member  or,  either  the  American  Psycho- 
logical Association  or  the  American  Psychiatric  Association.  (We  at  Atlanta 
deplore  the  apparent  lack  of  qualifications  of  the  Chief  Medical  Officer  who 
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represents  himself  as  a  psychiatrist.)  All  inmates,  before  release,  shall  have  all 
correctable  physical  defects  repaired  where  feasible,  and  all  medical  problems 
under  treatment  and/or  control. ) 

IX  C.  Toiletries  and  tobacco. — Each  inmate  shall  be  issued,  upon  reception, 
and  as  needed,  toothbrush,  toothpaste  (or  powder),  shaving  brush  and  soap  (or 
shaving  cream),  razor  and  blades,  comb,  drinking  cup,  and  tobacco  and  matches. 
(Tobacco  shall  be  of  a  comparable  grade  to  Bugler  or  Tops  brands.  Brands  such 
as  Geo.  Washington,  Union  Leader,  are  heavy  in  tars  and  taste  bad.)  Plug 
tobacco  shall  be  available  upon  request.  NOTE :  The  Warden  in  each  facility 
shall  be  notified  immediately  upon  the  exhaustion  of  supply  of  any  necessity  in 
A.  or  C.  above.  ( Often  such  supplies  are  "out  of  stock"  for  weeks  at  a  time,  with 
resultant  discomfort  to  inmates.) 

IX.  D.  Cleaning  material  and  disinfectant. — Inmates  shall  be  issued  toilet 
soap  for  bathing,  and  suflScient  implements  (broom,  mop,  dustpan,  toilet  brush 
and  rags)  and  scouring  soaps,  powders  and  disinfectants  to  adequately  maintain 
personal  hygiene  and  sanitation  in  living  quarters.  (We  deplore  the  absence  of 
readily  available  disinfectant/germicides ;  lack  of  which  is  reflected  in  the  high 
incidence  of  frequent,  recurring  respiratory  disease  in  the  population.) 

X.  We  request  that  the  Bureau  of  Prisons  and  Department  of  Justice  support 
inmate  efforts  to  have  laws  repealed  which  totally  deny  parole  to  a  person  on  the 
basis  of  the  type  of  crime  which  he  has  committed  and/or,  in  the  case  of  persons 
of  Italian  descent,  for  allegedly  being  members  of  a  mythical  organization.  Each 
inmate  should  be  evaluated  as  an  individual  and  parole  should  be  considered 
for  each  on  the  basis  of  the  inmate's  adjustment,  efforts  to  help  change  himself, 
and  attitude  towards  the  mores  of  society. 

XI.  We  believe  that  parole  (properly  administered)  can  be  a  valuable  bridge 
of  guidance  and  help  between  the  prison  world  where  all  vital  decisions  are  made 
for  an  inmate  and  the  free  world  where  an  ex-inmate  must  make  all  decisions  for 
himself.  To  that  end  we  request  that  the  Bureau  of  Prisons  and  the  Department 
of  Justice  petition  the  Congress  to  enact  legislation  in  keeping  with  findings  of  the 
various  Presidential  Commissions  and  learned  bodies,  so  that : 

XI.  A.  Each  inmate  first  offender  is  mandatorily  granted  release  under  parole 
supervision  upon  completion  of  one  third  of  his  sentence. 

XI.  B.  Most  multiple  offenders  be  released  under  intensive  parole  supervision 
upon  completion  of  no  more  than  one-half  of  his  sentence. 

XI.  C.  Time  earned  for  good  behavior,  whether  statutory  or  meritorious,  be  an 
absolute  grant  and  not  revocable  except  upon  conviction  of  a  felonious  offeijse 
prior  to  expiration  of  the  full  term  of  his  federal  sentence. 

XI.  D.  That  every  multiple  offender  be  given  an  opportunity  to  bridge  and 
cushion  re-entry  into  free  society,  under  guidance  and  supervision,  by  choosing' 
to  spend  the  final  year  of  any  sentence  over  three  years  (or  final  six  months  of 
shorter  sentences)  in  a  Community  Treatment  Center  with  full  supportive  and 
guidance  staff. 

XII.  In  order  that  we  might  know  how  to  conduct  ourselves,  and  what  program 
to  follow  within  the  institution  to  which  we  are  assigned,  we  request  that  the 
President  direct  his  parole  board  to  set  forth  clearly  the  criteria  for  determining 
our  parole  eligibility.  We  further  request  that  our  assigned  caseworkers  prepare 
for  each  inmate  an  individual  program,  in  writing,  so  that  in  follo\^^ng  it  and 
obeying  institutional  regulations  we  may  be  assured  of  reasonable  parole 
consideration. 

XIII.  We  request  that  the  President  direct  the  Parole  Board  to  furnish  each 
inmate  who  is  denied  parole  a  readily  understandable  reason,  fully  explained  by 
the  caseworker,  for  such  denial.  We  further  request  that  an  inmate  denied 
parole  be  allowed  to  request  a  rehearing  within  three  months,  if  denial  is  based 
upon  probably  false  information  and/or  interpretation  of  the  data  available  to 
the  Parole  Board.  Each  inmate  so  denied  for  cause  shall  be  granted  opportunity 
for  a  rehearing,  no  later  than  18  months  subsequent — during  which  time  he  will 
be  assisted  by  the  Treatment  Staff  of  the  institution  to  remedy  his  shortcomings. 

XIV.  We  request  that  legislation  be  sought  to  enable  an  inmate  who  is  abso- 
lutely denied  parole  for  psychiatric  reasons  to  have  a  review  of  his  mental  con- 
dition made  by  three  psychiatrists  (members  of  the  American  Psychiatric  Asso- 
ciation) one  of  whom  is  chosen  by  the  inmate  through  counsel  provided  for  him 
from  a  panel  as  outlined  in  VIII  E  above. 

XV.  We  request  that  the  Bureau  of  Prisons  establish  within  each  facility  one 
or  more  staff  members  to  serve  as  ombudsmen  with  real  authority  to  intercede 
on  behalf  of  inmates  who  seek  help  in  handling  problems.  (This  could  conceiv- 
ably be  accomplished  through  the  Correctional  Counsellor  system  already  estab- 
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lished,  by  setting  forth  clear  policy  guidelines  defining  role  of  such  Counsellors 
as  ombudsmen. ) 

XVI.  We  request  that  necessary  steps  be  taken  so  that  each  inmate  who 
works  is  granted  at  least  $10.00  per  month  for  commissary  needs ;  that  this  be 
automatically  granted,  and  not  subject  to  whim  of  the  individual  correctional 
officers.  We  further  request  that  inmates  working  assignments  necessary  for 
the  efficient  operation  of  the  institution  be  granted  allowances  comparable  to 
those  already  being  paid  to  inmates  doing  work  in  the  Prison  Industries  sector ; 
(particular  emphasis  being  given  to  vital  Food  Service,  Laundry,  and  Clerically 
assigned  inmates.)  (This  can  be  accomplished  easily  within  guidelines  already 
in  existence  for  award  of  meritorious  good  time  and  meritorious  service  awards — 
which  allow  up  to  $50  per  month  to  good  inmate  workers.) 

XVII.  We  request  that  the  Congress  and  the  various  agencies  under  the  arm 
of  the  Executive  Branch  of  government  charged  with  control  of  working  condi- 
tions explore  the  methods,  standards,  and  conditions  of  operation  existing  in  the 
various  inmate  work  facilities  directed  by  Federal  Prison  Industries.  We  par- 
ticularly request  that  attention  be  paid  to  the  lack  of  compliance  by  F.P.I,  with 
federal  standards  for  noise  levels  and  that  stringent  regulation  be  had  on  the 
decibel  level  in  the  textile  industries  shops.  All  inmates  assigned  to  work  in 
such  shops  should  have  hearing  tests  before  assignment,  and  periodic  re-checks 
at  medically  recommended  intervals. 

XVIII.  We  request  that  the  Bureau  sponsor  legislation  (if  necessary)  to 
enable  each  inmate  assigned  to  work  within  the  prison  system  to  be  granted 
Social  Security  work  credits  at  a  level  commensurate  with  an  earning  of  regular 
wages  at  minimum  Federal  levels  for  40  hours  per  week.  This  coverage  should 
extend  not  only  to  inmates  working  for  Federal  Prison  Industries,  but  also  to 
those  inmates  assigned  to  institutional  maintenance  jobs — such  as  Food  Serv- 
ice, Laundry,  and  clerical  workers. 

XIX.  No  inmate  should  be  forced  to  work  at  assignments  outside  regular 
day-time  working  hours.  Work  on  evening,  night,  and  week-end  shifts  should 
be  voluntary,  a  work-differential  pay  should  be  established.  Any  inmate  work- 
ing on  the  evening  or  night  shifts  should  be  afforded  opportunity  to  shower  or 
bathe  at  the  end  of  his  shift.  (At  present,  inmates  at  Atlanta  working  on  the 
evening  shift  in  the  mill  must  go  directly  to  bed — without  opportunity  of  bath- 
ing— unless  they  are  assigned  to  special  housing  units. ) 

XX.  In  consideration  of  the  fact  that  we  shall  be  given  a  fair  hearing  on  the 
foregoing,  and  due  consideration  of  the  validity  of  the  requests,  we  again  pledge 
ourselves  to  peaceably,  as  befits  persons  seeking  right  of  human  dignity,  seek 
redress  and  relief  through  administrative,  legislative  and  judicial  channels. 

Inmates  Confined  by  the  Federal  Bureau  of  Prisons. 


April  2,  1972. 
Committee  on  the  Judiciary, 
House  of  Representatives, 
Washington,  D.C. 

Sirs:  We,  convicts  at  the  Atlanta  Federal  Penitentiary  and  Votaries  (mem- 
bers) and  attendants  of  the  Church  of  the  New  Song,  respectfully  urge  your 
efforts  to  secure  passage  of  H.R.  13118. 

We  further  request  your  continued  help  on  our  behalf  in  securing  aims  set  forth 
in  "By  Means  of  Law,"  copy  of  which  was  mailed  to  Rep.  Celler  and  Rep. 
Kastenmeier. 


H.  E.  JuUich,  S.R.M. 
Norman  Gorham,  R.M. 
Ed  Falls 

Roberto  A.  Ferreads,  S.R.M. 
Joseph  A.  Li  Causi,  03872 
Robert  Peppaceno,  72220 
Robert  P.  Sheley,  94508 
Sam  Frimilla,  93447 
John  D.  Price,  R.M. 
Pat  O'Shea,  S.R.M. 
Gilbert  J.  Plemento,  95327 
James  R.  Frankenberry  Jr. 


Walter  L.  Farini,  88895-131 

Billy  R.  Bowling,  91967-131 

Rini  Roy  Oavinls,  92524 

Joseph  R.  Van  Bevers,  34147-133 

Ralph  Hall,  90353-131 

Winford  Stokey,  93713 

Leslie  Phillips  92245 

Weldon  T.  Fossey  01417 

Michael  A.  Still,  90504 

Robert  Gibson,  8-5408 

Thomas  Michael  McCallum,  90393 

Kenneth  Robbins  93679 
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James  Summer,  86080 

Glenn  D.  Walker,  93701 

Jimmy  R.  Tuck,  93208 

Burton  A.  Turner,  94819-131 

Parker  T.  Bluet,  85346-132 

Joseph  L.  Fedor,  94841 

Gary  S.  Parham,  08674-147 

Harry  Moore,  72778 

John  J.  Welty,  01706 

Robert  Louis  Gavnell,  94967 

Robert  Jordan,  93342 

Stanley  Meadows,  91060-131 

Webster  Bivens,  90053-131 

John  J.  O'Brien 

James  Almond,  92221-131 

Reverend    Richard    Raymond    Mlorett 

94906—131 
James  Carlton,  Jr.  G.M.R.,  36086-133 
Edward  L.  Young,  88906-131 
Joe  Plant,  22981 
James  Eustace,  70258 
Paul  Ferrara,  89520 
Thomas  Dytel,  93637 
Joseph  Stassi,  91493 
Norbett  Mory  92765 
Elder  Alonzo  Hall 
Henrv  Matter 
Godman  92737 
Joseph  Stassi,  91493 
Nobert  Mory,  92765 
R.  Koota  19102 

Spitalieri,  A.  93437 
James  Dixon  91537 

Finlv  90893 

Rom  93863 
Allman  94326 

Hamilton  92349 

Lackey  90536 

McGregor  16259 

Don  Chapman  94309 

Chas.  Ball  89422 

Reynolds  91090 

Neil  Furcua  93163 

J.  Kennedy  89361 

William  G.  Fuhrenbuck  93825 

Bobby  J.  Harrelson  93887 

Bill  Lovell  27526 

David  Langlois  95449 

Charles  Layton  Cox  92906 

Leslie  Williams  92294 

Charles  Barker  81736 

Franklin  Delano  Floyd  00442 

Norman  Maner  92226 

Stan  Piper  88052 

Marion  Herndon  91616 

John  Erickson  28386 

Barkev  Gill  84292 

Kirk  93698 

Stubblefield  93015 

Morin  90244 

Koeni2  92375 

Hall  17140 

Pack  94289 

Roberts  94010 

Thomas  Hall  93539-131 

Chapman  94306-131 


Roberts,  M.  94624 

David  Gentry  95376 

Hilberto  Castillo  90490 

Hubart  Lee  95239-131 

Reese  Milton  Maddox  93947-131 

Reaves,  Billy  E.  89699-131 

Manning,  Harold  E.  93764-131 

Charles  Blalock  94577-131 

Sam  A.  Drvden  94298-131 

Ricardo  del  Rio  93132 

Ramon  Berrarides  Pacheco  94852 

G.  Lucas  92833 

Juan  Reyes  93714 

Arsinio  Araya  69145 

Alejandro  Pinto,  34017 

Koariguez  94739 

NeNon  Otis  Grant  90778 

B.  Crilshin,  89896 
rl.  Hamilton  69346 
A.  Hill  93070 

F.  McCain  33927 

C.  Rogers  91189 
S.  Lloyd  35020 
Richard  Watts  52798 
Abdar  R.  Lateef  92280-131 
David  Thomas  36482 
Charles  White  88924 

L.  Davis  90054 
A.  Carter  92018 
Simmedino,  94719 
Allen  Kinsey,  94333 

D.  D.  Manness,  79583 
Harvey  Linder,  95210 
Raymond  Brady,  93170 
Adolfa  Rocha,  91797 
Manuel  M.  Gispert,  94712 
Buster  Strut,  92122 
John  T.  Reed,  95026 
James  Roxburgh,  94848 
Thomas  GofC,  95311 

H.  L.  Tucker,  89411 
T.  R.  McCarthy,  93084 

G.  C.  Tadlock,  94482 
Al  Migdall,  95365 
Henry  Halitzar,  69886 
Frank  Sherhider,  93853 
Wesley  C.  Ward,  94874 
Jack  Mace,  94829 
Roger  L.  Brown,  93988 
C.  E.  Martin,  72256-158 
Wm.  Green,  93085 

L.  Jordan, 94769 
Wyatt,  94416 
C.  Smith,  91630 
Henry  Jackson,  88187 
C.  C.  Riv,  37015 

Dominick  Ronnano,  93335-131 
Harding  Isaac,  93391-131 
Carl  C.  Kelcy,  92504-131 
Richard  J.  Shorty,  94700-131 
Arman  Dass  Powers,  94201-131 
Lerov  Glanen,  95000-131 
Joseph  T.  Wells,  69435-158 
Donald  Jackson,  92819-131 
Charles  R.  Cox,  94546 
Lopez,  80607 
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Stanley  Radowitz,  69395 

James  E.  Manning,  69370-158 

Roy  A.  Audler,  27882-138 

Jesse  Saflax,  95241-131 

Roger  P.  Gagliardi,  94786-131 

Alex  Kourgenko,  71423-158 

David  Williams,  91193-131 

Calvin  Thompson,  94434 

Garland  Niose,  94859 

James  Johnson,  69291 

Xenofon  Papos,  72593 

Carl  Lett,  95433 

Peopless,  86019 

Guillermo  Capellauo,  94774 

Edward  Poeta,  72053 

Eefamomilby,  34337 

John  Puino,  93389 

Frank  Fabio,  91071 

Davis  Boudreaux,  93953 

Edwin  R.  Breaux,  34131 

Walker,  95159 

Diaz,  95418 

Loving,  93282 

Stavor,  28160 

Sam  Kidd,  95088 

Enrique  Rivera,  94754 

Gregorio  DeLeon,  91319 

Pedro  Guzman,  95457 

Rosario  Oquendo,  93518 

Manueli  Lugar,  241185 

J.  M.  Lacaze,  92107 

G.  T.  Hartman,  90143 

Muaros,  94744 

Mano?,  94718 

Johnson,  93933 

John  D.  Price,  95138  R.M. 

OUie  L.  Ensley,  94349 

Jimmie  C.  Carter,  90445 

Ronald  Cassidy,  92665 

John  Blair,  94341 

Gasgue  H.  Zeeley,  95005 

Robert  E.  White,  94281 

Douglas  J.  Arceneau,  80473 

Bobby  G.  Barfield,  94557 

Donald  K.  Harden,  94225 

Richard  H.  Bryan,  92843 

George  Ritchie,  94840 

Tom  Boynten,  94263 

J.  D.  Henry,  19780 

Jack  D.  Waites,  76047 

Robert  P.  Edwards,  94320 

Bonard  Copeland,  91455 

Hughie  D.  Englett,  86813 

Harold  H.  Thompson,  86843 

Cecil  E.  Anthony,  95331 

Harry  Pope,  94758 

Hugh  H.  Mincef,  73789 

Jose  Martinez,  95244 

Alex  Ferrer,  95193 

Diaz,  95175 

A  Esperti,  94032 

S.  Urbana,  94929 

Prieur,  28350 

Buflfa,  94288 

Orlando,  93386 

G.  W.  DuVal,  73513 


W.  Z.  Simon,  91265 

Billy  Beeson,  92236 

Miles  Gabler,  95307 

J.  R.  Juris,  94107 

Jackson,  95345 

Whiting,  95341 

Spencer,  94241 

Quarles,  92658 

George  Ned  ward  95355 

James  M.  Farris,  95464 

Donald  Thiecle,  93077 

Gomersiono,  92654 

L.  Borman,  69303 

L.  Hamaha,  37258 

John  H.  Roselle,  73788 

Anthony  Robbing,  33858 

John  Weems,  91660 

Wilfred  M.  Gray,  89837 

William  E.  Goodwin,  19073 

Clarence  W.  Sanders,  80234-132 

Arnold  Romano,  90437-131 

Gilbert  Pindell,  90575-131 

John  Henry  Brown,  93807-131 

Jerry  Heft,  89022 

Ezekiel  Davis,  90607 

William  E.  Spencer,  83635 

Leccorottis,  93313 

Carlos  Rojas  Colombo,  95063 

John  Leonard  Bend,  18908 

Jack  Tucker,  89426 

Bruce  Smith,  88984 

Alfred  Scott,  92009 

Wm.  H.  Fuller,  93429 

Leonard  Young,  93786 

Jerry  McCutcheon,  89611 

Manuel  Vicente,  94448 

Seabie  J.  Medley,  93372 

Williams,  84830 

Paul  Kenneth  Bouman,  90771-131 

W.  Jack  Whitney,  94638 
John  N.  Vinson,  36904-133 

George  Talbot,  Jr.,  94110 
Willie  Crump,  94916 
Van  Hoeri,  23424 
James  Gaylin,  94366 
Franco  di  Marco,  92590 
Jerry  E.  Miles,  90295 
Walter  J.  White,  35998-133 
Henry  H.  Campbell,  92146 
Clarence  Simmons,  91085 
Luther  Peek,  88043 
Moneyplenc,  91059 
Brookhart,  93378 
Diffareo,  94673 
Roberto  Banthus,  30465-133 
Willie  Johnson,  94861 
Donald  L.  Howie,  94872 
Edward  Clemons,  36972 
Leroy  Long,  94855 
Kressie  Hughes,  Jr.,  93851 
Juan  Sajedos,  70572 
Torres,  95031 
Johnson  Joseph,  37525 
Mac  Williams,  27957 
Donald  W.  Dellinger,  94188 
Leo  Phillips,  95109 
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Larry  S.  Wilkie,  94198 

Zuarle  Stepheny,  95012 

F.  C.  Van  Hoose,  95084 

George  Hendrix.  91162 

W.  D.  Turner,  95208 

James  Rice,  37122 

Bennv  Fung,  70427 

Otto  James  X.  (Minter) ,  94393-131 

Willie  Reid,  88071 

^Yimlillsh,  85767 

Jack  Buckles,  95297 

Jimmv  Mauldin,  02044-135 

Ansel  Collier,  93930 

Senterfeit  Jack,  95058 

Edward  Brown,  95003 

Allen  Spears,  92951 

Darren  Connell,  34326 

Gujon  Perry,  95035 

James  H.  Howell,  88047 

Juan  Del  Prado,  93458-131 

James  Q.  Wiece,  33348 

Tommie  L.  William,  94879 

Ernest  Duncan.  94368 

Arthur  Moore  Jr.,  37347-133 

John  Stolarg,  74144-158 

James  King,  94528-131 

Henry  Davis,  93641 

Willie  Wren,  36786-133 

Ulesses  K.  Thomas,  71367-158 

LeeRov  R.  Cameron.  88735 

Rieardo  G.  Perez,  94772 

Maurice  Cartwright,  27335 

Fauntain,  94021 

Raymond  O.  Baker,  93382-131 

Jose  Eco  Rivera,  93514 

John  F.  Widman,  69436 

Hector  R.  Aponts,  84861 
Herman  Sanchez 

Edward  W.  Rohme,  37037 

Franklin  D.  Gisson,  93796 

James  D.  Halstead,  93710 

Edward  T.  O'Brien,  74118 

V.  H.  Dockens,  95259 

Virgil  C.  Campbell.  37988 

Bovd  Campbell.  86619 

Lamar  Jones,  Sr.,  96477 

Charles  Anderson.  95499 

Tom  Stallworth,  75440 

Albert  H.  Bark,  71374 

Bill  Quarles.  89125 

William  J.  Glye,  97394 

Stone  S.  Bey,  94084 

Paul  C.  Weathas,  90160 

Virgil  Wertz,  Jr.,  94153 

Clinton  demons,  95487 

OUie  Tate,  91022 

James  L.  Boyer,  95461 

James  Coe,  95503 

Carey.  93619 

Detlgaettuf ,  92974 

John  Anderson 

Manfred  T.  Heard 

David  X.  Fontaine 

Bobby  X.  Findsey 

Rev.  W.  C.  Nelson 

Sinclair  Hughes 


Falk  Pitz  Stout 
J.  Frank  Bnunleaugh 
Forest  H.  Hines 
Bari'y  Wallace 

Ulysses  Bostic 

Luis  Diaz  R. 

Leon  Allison 

Walter  D.  Harkins 

Phillip  White 

William  Hutchinson 

Daniel  Le  Fingal 

Bob  White 

Levi  Stephens 

R.  Peebbs 

James  Richards 

AVilmer  E.  Wilson 

Fred  Jones 

Cecil  Anowood 

Joe  B.  Puckett 

Wayne  Spencer 

Jonathan  Duns 

Collier  L.  Smith 

Ruben  Melendez,  92466 

George  Lowe,  95211 

Thomas  J.  Seay 

Alfred  E.  Smith 

Donald  E.  Sims 

Manual  M.  Gispert,  94712 

Thadius  M.  Pendergraft 

Eddie  Giles,  83324 

Roy  E.  Duceley,  84711 

Paul  John  Forrest,  93205 

Abo  Suleiman,  72198 

George  Collins,  71637 

A.  C.  Waller,  18618 

Wm.  Wallace,  36496 

George  Cochran,  95045 

Rocky  Jones,  93808 
James  L.  Asseltyme,  32412 
Bradford  Farrell,  93728 
David  E.  Johnson,  94246 
Sidney  J.  Diggs,  93269-131 
Harry  Boyd,  94279-131 
Hubert  E.  Lennard.  95316-131 
Steven  Robinson,  93377-131 
Glendale  X  Tooley,  95047 
Charles  R.  Burgess,  95100 
Rodney  King  26792-117 
Willie  L.  Gray  Jr..  92517 
Mark  Cheun,  94100 
George  T.  Smith,  95146 
William  S.  Drabyard  94651 
Harold  Bryant,  37758 
John  Harmon,  70981 
John  Blatmore,  94688 
James  F.  Anderwald,  84408 
Charles  IMorgan,  94648 
Dwight  H.  Creasy,  01300-135 
James  Tyler,  95215 
Thomas  Ryle,  29047 
Lawrence  James.  69153 
William  H.  Robinson,  36261 
Willie  Green.  84317 
George  Williams  Jr..  89659 
William  Brooks.  34548-133 
Robert  Lamar  Ware,  95130-131 


Virgil  F.  Ryder,  343G9-133 

Gary  L.  Long,  95283-131 

Thomas  C.  Jarelon,  95475-131 

Warren  Walker,  95172 

Thomas  H.  Corydan,  93177 

Joseph  Fiore,  69988-158 

Joseph  Dellamura,  86063 

Edwin  R.  Breaux,  34131 

Jack  Collingwood,  95158 

Raymond  Anthony  Sr.,  36823-133 

Edward  Comeuwich,  85128 

Ralph  Bluller,  94836 

Steve  Kimfrell,  95333 

Leroy  Sessions,  94681 

Willie  R.  Pruitt.  94958 

Nelson  T.  Minor,  91841 

Wilson  A.  Thompson,  93556 

William  J.  Taft,  31698 

Charles  Robinson,  90927-131 

Anthony  Acarino,  93823-131 

Samuel  Avery,  94426-131 

Frederick  Leon  demons,  94370-131 

Samuel  Lee  Jones.  81588 

Thaddeus  William.  95451 

Walter  Jones.  01556-135 

Charles  Monley,  93054-131 

Servando  Fernandez 

Bobby  R.  Wilcoxson 

William  Earl  Carron,  94240 

Hubert  V.  Thorpe 

Homer  M.  Williams 

A.  Robert  Ely,  71756 

Jimmy  Lewie,  89194 

Charles  Alden 

Victor  Barrios  Cino 

Emilio  Dalolsa 

Adam  A.  Lawrence 

Jerry  Donough,  D.D. 

George  W.  Smith 

Lawrence  M.  Moss 

H.  L.  Polk 

Antonio  Larinzino  Mazzio 

Walter  P.  Fritts,  87704-131 

James  Peralez  32913-136 

James  Dearborn 

Milton  Willard 

Ivan  Orrels  94074-131 

James  A.  Griffin  87068 

Robert  Case,  92913 

Robert  Johnson,  94600 

Joseph  C.  Russo,  89512 

James  E.  Manning,  69370 

Charles  Coleman,  70106 

John  J.  Welty.  01706,  R.M. 

Patrick  J.  O'Shea,  S.R.M.,  01802 

Gary  Bordach,  94979 

Lawrence  Jamec.  697.56 

Thomas  Lundberg,  69366 

Paul  Salina,  71268 

Frank  Romeo,  93666 

Ronald  Ploeger,  91920-131,  R.M. 

Harold  Arvinger.  8988.S-131 

E.  O.  Watkins,  90768-131 

W.  L.  Rivera,  88143-131 

Ricardo  Perez,  92109-131 

James  Lee  Argo,  89631-131 


Mack  W.  Fierst.  36763 

Mahlon  Steward,  71358 

William  J.  Sanders.  94044 

Leon  E.  Johnson,  35727-133 

J.  E.  Kearney,  Jr..  93338-131 

J.  H.  Wilson,  89100-131 

R.  B.  Darbaugh,  85757-132 

Elmer  Pickins.  48884 

Louie  Moore,  94002 

Clyde  Stanley,  93470 

Charles  McNaney,  93635 

William  D.  Crowell,  92203 

Antonio  Maldonado,  92834 

Larry  L.  Martin,  33693 

Robert  L.  Samuel,  93696 

Earl  S.  Weaver,  90398 

Joseph  Newman,  93671 

L.  Chuch  Brooks,  91976 

Joseph  H.  Alvy,  84806 

Santrence,  89521 

Leslie  M.  Philips,  92245 

Phillip  M.  Jones,  A-33062-136 

James  Johnson,  Jr.,  914755 

Henry  T.  Webb,  93654 

Andrew  R.  Oliver,  93886 

Carl  Cilos,  87142 

Ronnie  Dean  Dickenson,  27030-138 

Patrick  D.  Kane,  93318-133 

Larry  T.  Barton,  92960-131 

John  R.  Bayless,  89969 

Jim  Sattery,  92762 

Edward  Dull,  93975 

Roy  E.  Pruitt.  89292 

J.  W.  Holland,  89967 

Edward  T.  Cocomise,  33923-136 

Mar  sen,  91195 

Chienn,  94729 

J.  Walsh,  70542 

Michael  A.  Still,  90504 

John  Pearce,  93296 

Robert  Ussing,  95294 

Theodore  Dickie,  93457-131 

Tarbert,  93434 

John  L.  Hall,  80698 

Curtis  Deckworth,  00575 

Earle,  91002 

Martin,  92780 

Robert  Thompson,  71580-158 

Leonard  S.  Whitner,  94156-131 

Andres  Rodriguez,  95342-131 

Casper  Crowe,  67770-131 

Charles  H.  Cartwright,  18788 

Cha.iid  Haras  Auit,  94486 

F.  Ahiz,  04545 

Paul  Swicegood,  15556 

Hugh  Kirkpatrick,  93928 

William  B.  Jordan,  95057 

R.  Rogers,  95036 

F.  Dawkins.  95205 

J.  Brag,  94628 

Robert  P.  Sheley,  94508 

Earl  Pinley,  94882 

Melvin  Lindsey.  35844 

Thomas  Farnell.  9.5385 

Charles  Leon  Colbert.  95194 

Robert  Beales,  95390 
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Robert  Hicks,  74337 

James  Moore,  69384-158 

Edward  Brown,  95003 

Reverend  Oscar  Lee  Chemmault,  37107 

James  Parper,  94871 

Cyrus  Chester  Rusk  Jr.,  95013 

Joseph  B.  Linine 

WilUe  B.  Smales,  95123 

Julian  Singleton,  69418 

Frank  Rich,  74322 

John  Davis  Jr.,  93011 

Fettus  R.  Stewart,  94869 

Ben  Bir,  90101 

John  Brytan,  94717 

Richard  Alston,  95389 

Walter  C.  Splitt,  H.,  78348-132 

Francisco  Foster,  82295 

Hugh  Lynn,  16305 

Vito  Mitti,  86849 

Padilla,  33743 

James  Joseph  O'Brien,  86064 

Peter  W.  Macey,  34369 

Napoleon  Montgomery,  95300 

Albert  Sidney  Tucker  Jr.,  95364 

Paul  Wheeler,  95472 

Arthur  O.  Givens,  95431 

L.  R.  Selby,  95318 

H.  G.  Hockett,  74982 

Welborn  W.  Venable,  94335 

William  A.  Avery,  34010 

William  I.  Hamilton,  94824 

O.  P.  Little  Jr.,  94515 

Ray  Floyd,  94460 

Joseph  Edward,  93252 

William  G.  Moore,  94012 

Fruent  C.  Kimes,  84390 

Burl  Thomas,  94587 

Tommy  Hazelwood,  94752 

Robert  Logan,  34082 

Woodrow  W.  Deerman,  94278-131 

Homer  L.  Norton,  94618-131 

Richard  W.  Ferguson,  94020-131 

Roy  G.  Hollingshead 

Joe  O.  Allen,  94834 

Manuel  N.  Giondano,  37119 

William  A.  Outten,  33280 

Jimmie  V.  Burnett,  80469 

William  Morris,  93043 

Donald  E.  Alley,  92486 

Philip  Paul  Carey,  93830-131 

John  E.  Jones,  94826 

L.  L.  Harvey,  94196 

Furman  Gary  Moon,  93316 

Fred  Lee  Green,  95202 

Ray  Burt,  94055 

Gordon  R.  Emery,  94480 

S.  Ferguson.  37030 

Leroy  Glover,  95000 

Johnny  Staten,  94914 

Thomas  Garner,  93270 

Al.  Witherspoon,  93625 

Jim  Martin,  95113 

Edward  B.  Powell,  89760 

Robert  S.  Erhardt,  34552 

James  T.  Elliott,  95228 

M.  E.  Leod,  85844 


Henry  J.  Foster,  68457-158 
A.  S.  Denton,  94814 
Dwavne  Owen,  91006 
George  Lebosky,  92061 
Carl  M.  Sisk,  Jr..  91289 
Joseph  A.  Butera,  94391 
Harold  S.  Bobbins,  93559 
Harold  Gibson,  93116 
Legon  Pound,  94121 
Jose  M.  Costoso,  92805 
Gerald  L.  West,  24153 
Buel  W.  Patterson,  95119 
Charles  R.  Brown,  93932 
Mose  Skinner,  94072 
Rutford,  37480 
Rodriguez,  94447 
Irikolito  Paajcer,  94267 
Gordon  O.  Phelps,  94838 
Alton  S.  Hayse,  74050 
Ramsev  Cameron,  82254 
Jerry  Garrison,  94463-131 
Phil  lortutt,  89341 
James  A.  Driver,  35987 
James  D.  Fyrie,  86834 
Loren  L.  Brooks,  91521-131 
Lester  R.  Dionne,  92559-131 
Ronald  L.  Noe,  95233-131 
Paul  M.  Hamiton,  87263-131 
Jim  Coffey,  91806 
Flemming,  87176 
W.  Clapper.  94124 
Chrestry,  93416 
Raymond  W.  Clark,  93651 
Lawrence  Guffey,  90136 
Jesse  J.  Robinson,  94303 
Manuel  Pereira,  93388 
Charles  E.  Cook,  94975 
Thomas  L.  Kelley,  91148 
Prather  Strickland,  33300 
Chuck  Hamsbraugh,  94678 
Richard  Auldridge,  95065 
William  W.  Matthews,  94947 
Walter  M.  Turner,  94684 
Charles  Cornett,  93546 
James  N.  Miller,  94644 
A.  U.  B.  Truitt.  93536 
Robert  C.  Wilson,  94096 
William  G.  Washburn,  93643 
Howard  W.  Coats,  94130 
William  H.  Bailey,  93413 
J.  W.  Lacey,  94849 
Joe  H.  Summerlin,  94922 
Aaron  P.  Smith,  94636 
William  F.  Whitaker,  90508 
Robert  C.  Kochel,  92838 
Wayne  D.  Light,  86582 
Olden  Goins,  87466 
Melvin  C.  Carr,  28673 
Frank  Vuono,  91049 
Jesus  Rolanx,  92004 
Wilbert  Haywood,  93380 
James  O'Dell,  93751 
G.  P.  Roberts,  90766 
Marco  Antonio  Rivera,  71727 
Vincent  R.  Lynch,  93245 
Dick  Anderson,  89841 
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Paul  Pereira,  69391 
James  Taylor,  94366 
Huch  R.  Conway,  92060 
Robert  Francis  Patten,  88331 
George  Halley,  94596 
James  X.  Wynder,  88174 
Willie  G.  Bronx,  92029 
Felix  Lawrence  Green,  94835 
Cooks,  94157 

William  J.  Henley,  8G933-131 
Charles  R.  Warren,  85854-132 
Edgar  Aaron,  69372-131 
Raphael  Peirra,  70413 
Charlie  Honeycutt,  94662 
James  Didly,  94679 
Michael  Thomas  Picaioni,  92956 
Charles  R.  Brewster,  95160 
James  Kirk,  94961 
Robert  Cathcart,  94588 
Carl  H.  Brown,  94762 
Arthur  P.  Potter,  Jr.,  95089 
Copper  Ezra,  95296 
Rudolph  Baker,  94256 
Curtis  L.  Kelly,  14778 
Dennis  W.  Chandler,  36970-133 
Robert  Jacorim,  71617 
George  P.  Kenyon,  93899-131 
Cecil  Y.  Evans,  85495-132 
John  D.  Pimmaro,  91100-131 
Thomas  L.  IMorland,  95391 
O.  Hernan  Mayorga,  94865 
Anthony  Luttio,  94373 
Menes,  Jr.,  74363 
Torres,  95031 
Manuel  Banzalez,  95488 
Rio  Ninero,  73489 
James  Gardiner,  95396 
Emanuel  L.  McGill,  92183 
Herman  Forest,  Jr.,  93927 
Irvine  Stevens,  28871 
Charles  Coply,  27553-138 
Alvin  Olanda  Gilbert,  94893 
Franklin  Johnson,  94960 
Henry  C.  Cook,  94892 
Earl  Ray  Childers,  28883-138 
Daniel  Siangal.  91941-138 
John  Gaymon,  94265 
Frank  Ippolito,  94883 
Nick  Scaglione,  95454 
Douglas  A.  Gomes,  95310 


Robert   Clifford   Morrison,   Jr.,   94035- 

131 
Charles  Maynard,  27860-138 
Charlie  Gay,  95076 
Arnes,  94377 
Paul  Osewick.  95481 
Paul  R.  Thrower,  91440 
Eugene  Abbott,  91479 
Peter  Salazar,  73757 
C.  Gassimon,  95149 
R.  Ortega,  94981 
I'edro  Lopez  Echovarria,  95343 
Juan  Salazar.  94740 
Barney  L.  Wysocki,  27868 
Benson,  J.,  34008 
Pollard,  Sam,  95452 
Anthonv  Delnorrina,  93632 
Earl  H.  Congrove,  28631-138 
Homer  L.  Morgan,  94833-133 
C.  J.  Coker,  94920 
Jean-Paul  Loungeri,  95480-131 
James  William  Collins,  90855-131 
John  Cook,  92903-131 
Earl  Allen,  95006 
George  Ratcliff,  09929 

Clarence  Tate,  Jr.,  92948 

Lazaro  Martinez,  94773 

Manuel  ?,  944S5 

Arbie  J.  Sublett,  28475 

Charles  Raymond  Rich,  94011 

Charles  Morgan,  94648 

Norman  J.  Scouruft,  36643 

Rov  J.  Marley,  90679 

Bluford  Mais,  36979 

Larry  N.  Miller,  94962 

Charles  E.  Reader,  95277 

Wayne  Woodhams,  94284 

James  Glenn  Collins,  94238 

Patrick  O'Brien,  94963 

Henry  G.  Boyd,  95110 

Eugene  Autry,  17814 

M.  J.  Suarez,  67356 

George  Pitcher,  94840 

Billy  McCray,  18146-149 

Gartin,  28407 

Collins,  28762 

Stacy,  95169 

Rawlings,  91786 

Wm.  J.  McGuire,  87727 


Submitted  by  Irvine  S.  Stevens,  U.S.  Penitentiary,  Atlanta,  Ga. 

"new  ideas  on  parole" 

Our  prisons  continue  to  be  in  the  headlines,  due  to  disturbances,  riots,  work 
stoppages  and  sit-down  strikes.  Therefore,  renewed  efforts  must  be  made  to 
determine  the  reason  and  to  find  the  remedies. 

Deprivation  of  basic  constitutional  rights  are  primarily  the  basis  of  these  up- 
risings. Until  such  time  as  constructive,  restructuring  of  the  correctional  system 
is  undertaken,  we  can  expect  these  events  to  re-occur  with  increasingy  regularity. 
Unreasonable  restrictions  on  mail  and  visiting  procedures  are  only  one  of  the 
underlying  causes  of  prison  unrest.  Pay  of  only  a  few  cents  a  day,  in  most  prison 
systems,  is  still  another  major  reason  of  the  tension  in  our  prisons.  These  two 
areas  have  been  covered  extensively  in  the  hearings  held  by  Sub-Committee  No.  3 
of  the  House  Judiciary  Committee. 
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The  major  cause  of  prison  uprisings,  however,  in  the  opinion  of  this  writer, 
based  on  years  of  experience,  as  a  prisoner  in  State  prisons,  and  since  October 
of  1971,  in  the  Federal  prison  system,  is  the  denial  of  a  prisoner's  right  to  earn 
his  freedom.  The  continued  arbitrary  treatment  of  prisonsers  by  State  and  Fed- 
eral parole  boards  and  authorities,  will  continue  to  compound  the  problems  of 
prison  administrators  and  render  their  rehabilitative  programs  useless  and 
meaningless  if  allowed  to  continue. 

Looking  to  court  decisions  of  the  past  few  months,  we  can  see  a  new  era  in 
dealing  with  the  rights  of  prisoners,  as  regards  parole  procedures.  A  few  of  our 
progressive  minded  Federal  judges,  have  awakened  to  the  fact  that  the  Congress 
never  intended  to  put  such  powers  of  control  (as  that  of  United  States  Board 
of  Parole)  into  the  hands  of  persons  who  have  been  appointed  to  administrative 
posts.  Indeed,  the  people  of  this  land  would  hardly  allow  duly  elected  officials 
to  wield  such  arbitrary  power  as  that  allowed  in  the  past  to  parole  authorities. 

The  time  has  come  when  a  person  convicted  in  the  courts  of  this  land  can  be 
allowed  by  his  own  efforts  to  earn  his  right  to  freedom  from  his  term  of  incar- 
ceration, by  his  own  efforts.  To  be  more  explicit,  once  a  person  has  been  com- 
mitted to  the  custody  of  a  correctional  system,  his  every  act  should  become  a 
part  of  record  that  determines  just  when  he  shall  return  to  society. 

"A" 

(1)  The  first  step,  therefore,  would  be  the  determination  of  just  what  amount 
of  time  is  needed  to  change  the  criminal  offender,  from  criminal  status,  to  that 
of  law  abiding  citizen.  For  the  purpose  of  this  essay,  we  shall  use  the  table  of 
sentences  and  parole  eligibility  time  shown  below. 

(2)  Upon  reception  at  any  correctional  facility,  the  prisoner  should  be  tested 
extensively,  for  mental  staWlity,  intellectual  ability  and  academic  achievement 
level,  as  well  as  physical  condition. 

(3)  At  the  conclusion  of  such  testing,  the  institution,  through  its  staff,  and 
the  inmate  should  set  mutually  acceptable  goals,  i.e.  academic  advancement  and 
the  acquisition  of  vocational  skills. 

(4)  If  at  the  end  of  the  time  determined  for  parole  eligibility,  the  prisoner 
has  attained  the  set  goals  and  maintained  an  acceptable  level  of  personal  con- 
duct, he  should  be  deemed  to  have  earned  a  parole. 

(5)  On  the  matter  of  conduct,  a  scale  of  0-100  should  be  charted  for  the  in- 
mate, whereby  he  is  graded  either  quarterly  or  semi-annually.  If  for  any  one 
grading  period,  he  falls  below  the  minimum  level  of  80,  he  could  expect  to  have 
his  parole  date  deferred  for  a  like  amount  of  time. 

(6)  The  table  below  indicates  sentence,  parole  eligibility,  and  total  time  to 
serve  prior  to  release  on  parole.  The  sixty  day  period  between  eligibility  and  re- 
lease is  to  be  used  for  completion  of  release  plans,  such  as  approval  of  employ- 
ment and  housing  arrangements.  The  periods  of  time  to  be  served  on  the  various 
sentences  are,  in  the  writer's  opinion,  more  than  ample  to  accomplish  realistic 
goals  of  achievement. 


Sentence 


Parole 
eligibility 


Time  to  serve 

prior  to 

parole  release 


1  year                                                                 00-04-00  00-06-O0 

lUvears                                                            00-05-00  00-07-00 

2  years    " -     - ---  00-06-00  00-08-00 

3vears          00-08-00  00-10-00 

4  years - 01-02-00  01-04-00 

5  years - 01-06-00  01-C8-00 

6  years""" - 01-10-00  02-00-00 

7  years" - 02-02-00  02-04-00 

8  years                                                                           --. 02-06-00  02-08-00 

9years - 02-10-00  03-00-00 

10  years 03-02-00  03-04-00 

11  through  15  years ..- 03-06-00  03-08-00 

16  through  20  years _ _ 04-10-00  05-00-00 

21  through  30  years --. 06-04-00  06-06-00 

31  through  life                          09-10-00  10-00-00 


For  those  prisoners  who  are  sentenced  under  the  provisions  of  Title  18,  §  4208 
(a)(2),  the  following  procedure  is  recommended. 
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(1)  Within  sixty  days  of  reception  into  the  custody  of  the  Correctional  system 
and/or  custody  of  the  Attorney  General,  each  inmate  shall  be  tested  as  outlined 
in  Section  A (2)  above. 

(2)  At  the  next  meeting  of  the  Parole  Board,  following  completion  of  testing, 
each  prisoner  in  this  category,  shall  meet  the  parole  board  and/or  parole  examiner. 

(3)  At  this  initial  meeting,  the  prisoner  shall  be  given  explicit  guidelines  for 
what  is  expected  to  be  accomplished  by  him  and  a  reasonable  time  agreed  upon, 
by  the  prisoner  and  parole  authorities,  for  the  accomplishing  of  the  determined 
goals ;  i.e.  Academic  achievement  and  newly  acquired  vocation  skills. 

(4)  Sixty  days  prior  to  the  agreed  on  date  of  reaching  the  determined  goals, 
the  prisoner  shall  again  meet  with  the  parole  authorities,  and  if  he  has  in  fact, 
reached  his  prior  set  goals,  he  shall  be  deemed  to  have  earned  the  right  to  be 
released  parole. 

(5)  In  no  event  shall  the  time  determined  for  prisoners  in  this  group  to  reach 
acceptable  levels,  be  greater  than  that  period  of  time  set  for  prisoners  in  Section 
A,  above. 

(6)  If  at  the  second  meeting  it  is  determined  that  the  inmate  has  failed  to  reach 
his  pre-set  goals,  he  shall  be  deferred  for  no  greater  period  of  time  than  six 
months,  and  shall  have  his  case  reviewed  by  the  Parole  Board  semi-annually  in 
any  event. 

The  sentences  imposed  in  the  past,  under  Title  18,  4208(a)  (2),  have  caused  the 
greatest  abuse  of  discretion,  to  be  found  anywhere  in  our  judicial  system.  There 
is  no  conceivable  reason  to  believe  that  such  a  judicial  determination  (that  of 
setting  length  of  incarceration)  was  ever  intended  to  be  placed  in  any  hands, 
other  than  the  judiciary. 

The  use  of  such  a  system  as  outlined  above,  would  place  the  responsibility,  for 
prison  conduct  squarely  on  the  shoulders  of  those  most  directly  involved,  the 
inmates,  and  would  be  the  greatest  deterrent  to  prison  unrest  available  at  this 
time. 


(The  statement  referred  to  at  p.  166  follows :) 
Statement  of  Ralph  C.  Tukneb,  Chairman,  Bonabond,  Washington,  D.C. 

(Inmate  Advisory  Counsel  Legal  Committee,  Lorton  Reformatory;  President, 
Bonabond  Membership  Body;  Consultant,  Black  United  Front;  Ex-Parolee  of 
State  Prison— Southern  Michigan  at  Jackson ;  and  Current  Parolee  of  the  D.C. 
Department  of  Corrections. ) 

Honorable  Sirs:  This  Subcommittee  is  to  be  hailed  and  commended  on  its 
efforts  in  seeking  legislation  to  bring  the  laws  of  parole,  pardon  and  probation 
into  conformity  with  the  United  States  Constitution  and  to  curb  inhumane  treat- 
ment occurring  therefrom. 

Thus  far,  there  is — I  am  sure  you  will  agree — sufficient  testimony  in  the  record 
to  demonstrate  the  desperate  need  for  enactment  of  legislation  by  the  Congress. 
Therefore,  I  shall  endeavor  not  to  duplicate  past  testimony. 

I  must,  at  the  outset,  place  the  responsibility  for  years  of  abuse  under  parole, 
pardon  and  probation  where  it  rightfully  belongs — on  the  legislature  and  the 
courts.  As  I  proceed,  I  believe  this  statement  will  rightfully  manifest  itself. 

The,  first  federal  parole  statute  was  enacted  in  1910  (36  Stat.  819-822).  (37 
Stat.  650)  ;  (18  U.S.C.  714-722  (1926)).  It  had  the  purpose  of  rehabilitating 
prisoners  placed  on  parole,  while  protecting  society,  careful  selection  of  parolees 
and  by  their  control  and  supervision  during  parole  until  expiration  of  the  term 
or  terms  specified  in  their  sentence,  less  such  good  time  allowance  as  was  pro- 
vided for  by  the  law.  The  purpose  of  the  good  conduct  deductions  was  different. 
It  was  brought  about  to  promote  prison  discipline  and  mitigate  the  severity  of 
sentence.  This  purpose  ended  with  release  of  the  prisoner  and  his  release  was 
mandatory  and  unconditional.  The  codifications  of  1926,  1939,  1940,  1948  and 
1951  have  not  made  a  difference  in  the  policy  and  procedure  of  the  Parole  Board 
because  Congress  in  all  its  wisdom  failed  to  provide  a  separate  Review  Board 
for  the  arbitrary  and  capricious  acts  committed  by  the  Board,  thus  allowing  a 
Board  to  perform  judicial  functions  even  though  they  are  administrative  agents. 
For  the  prisoner  who  can  afford  counsel,  relief  through  the  court  is  available. 
An  indigent  prisoner  must,  however,  face  the  awesome  power  of  the  government, 
both  state  and  federal,  with  the  processes  of  the  judiciary  being  subverted  in 
most  cases,  and  holding  this  basically,  unlearned  prisoner  to  the  strictest  legal- 
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istic  requirements  of  the  courts  to  prevent  a  ruling  upon  unconstitutional  acts 
committed  by  Parole  Boards.  Whatever  respect  for  law  and  the  rehabilitation  so 
far  acquired  at  this  point,  goes  out  the  window. 

I  am  sure  that  this  Committee  is  in  complete  agreement  with  the  following 
statement  contained  in  a  recent  issue  of  the  Rutgers  Law  Review : 

"Courts  are  the  arbiters  of  rights  in  the  final  analysis,  and  should  hear  com- 
plaints no  matter  who  the  relator.  Verbal  formulas  and  judicially  created  ob- 
stacles which  prevent  the  reading  of  the  merits  of  a  complaint  except  in  -excep- 
tional circumstances'  make  a  sham  of  'equal  justice  under  law'  and  permit  the 
suppression  of  an  unpopular  minority  at  the  hands  of  arbitrating  officials.  By 
claiming  that  the  actions  of  prison  officials  may  not  be  reviewed  the  courts  may 
give  the  officials  a  statute  above  the  law."  20  Rutgers  L.Rev.  328,  5(0  (iyt>(j). 

The  Supreme  Court  pronouncement  on  abstention  in  Zwickler  v.  Koota,  (389 
U.S.  241  (1967)),  the  unanimous  opinion  of  the  Court  speaking  through  Mr. 
Justice  Brennan : 

"In  this  expanding  federal  judicial  power,  Congress  imposed  the  duty  upon  all 
levels  of  the  federal  judiciary  to  give  due  respect  to  a  suitor's  choice  of  a  federal 
forum  for  the  hearing  and  decision  of  his  federal  Constitutional  claims.  Plainly 
escape  from  that  duty  is  not  permissible  merely  because  state  courts  also  have 
solemn  responsibilities,  equally  with  the  federal  courts  to  guard,  enforce  and 
protect  every  right  granted  or  secured  by  the  Constitution  of  the  United  States." 
(Citations  omitted)  (389  U.S.  at  pp.  248,  249). 

It  is  hoped  that  this  Committee  will  give  due  consideration  to  the  prisoners' 
rights,  both  human  and  Constitutional,  unless  the  vindication  of  prisoners'  rights 
is  to  be  left  to  the  discretion  of  the  prison  officials,  which  is  tantamount  to  deny- 
ing that  such  rights  exist. 

I  have  seen  prisoners  killed,  beaten  and  maimed  for  the  sole  reason  and  objec- 
tives that  you  gentlemen  are  sitting  on  this  Committee,  and  having  been  on  both 
sides  of  the  street,  I  thoroughly  understand  that  prisoners  are  lost  to  reclamation 
by  society  as  assets  rather  than  liabilities  simply  because  the  lawlessness  of 
official,  court,  police,  probation,  parole  and  pardon  have  divested  them  of  all 
respect  for  the  law. 

The  employment  of  untrained  and  unskilled  classification  and  parole  officers  by 
prisons  and  parole  authorities  is  a  major  contributing  factor  of  contention  be- 
tween the  free  society  and  the  prisoners  who  have  to  depend  upon  their  classifica- 
tion and  parole  officer  for  a  continuing  link  between  the  world  of  free  society 
and  that  of  the  walled-in  society  of  prisoners.  The  classification  and  parole  officer 
with  the  proper  training  and  good,  common  sense  is  able  to  maintain  a  chain  of 
communication  with  prisoners,  their  families,  prospective  employers  and  their 
business  interest  in  general  which  the  prisoners  are  not  allowed  to  conduct. 

There  cannot  exist  within  the  present  system  of  pardon  and  parole  any  mean- 
ingful conformity  toward  the  equitable  distribution  of  due  process  and  equal 
protection  of  the  laws  until  the  Congress  enacts  legislation  with  proper  safe- 
guards and  guidelines  to  protect  all  parties,  prisoners  and  officials  and  allocate 
the  monies  necessary  to  correctly  institute  programs  that  relate  to  the  problems 
as  they  now  exist.  'The  law  must  be  rewritten  in  a  concise  language  giving  the 
courts  clear  authority  to  hear  legitimate  complaints  of  prisoners  instead  of 
circumventing  the  issues  with  the  Separation  of  Powers  Doctrine. 

Correctional  officers  must  be  trained  properly  and  the  population  of  prisoners 
reduced  with  education  and  contemporary  job  training  compulsory,  the  cost  of 
said  program  being  partially  paid  for  from  proceeds  of  prisoners  who  have  earned 
the  right  to  be  placed  in  a  half-way  house. 

Training  and  lower  caseloads  for  probation  officers  are  also  in  need  of  revamp- 
ing. The  policy  of  holding  a  defendant  accountable  for  allegations  with  no 
opportunity  to  refute  their  authenticity  is  unconstitutional. 

In  criminal  law,  a  sentence  of  confinement  for  a.  term  of  years,  the  execution 
of  which  was  duly  suspended,  commenced  to  run  for  all  purposes  on  date  judg- 
ment of  conviction  was  entered,  and  therefore,  failure  of  prison  authorities  to 
give  credit  for  time  between  imposition  of  suspended  sentence  and  revocation 
thereof  resulted  in  illegal  confinement  of  relator.  R.C.M.  1947,  S.  94-7828. 

In  conclusion,  I  implore  you  to  reconsider  the  wider  use  of  half-way  houses 
for  many  offenses  so  that  the  support  and  family  ties  will  not  be  broken,  and 
enactment  of  legislation  whereby  the  rights  of  female  prisoner.^  will  be  pro- 
tected as  well,  and  maybe  that  we  are  interested  in  the  prevention  of  crimes  as 
well  as  rehabilitating  the  offender  in  society  can  save  our  youngsters  from  that 
first  wrong  step  that  leads  to  ultimate  incarceration. 

o 


Cff^ 


GENERAL    BOOKBINDING    CO. 
QUALITY    CONTROL    MARK 


